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[in  press:] 

A  GENERAL  DIGEST 

*  • 

OF  TBI 

RGPORTS  Al  STATUTfiS  d  NEW  TOM. 

UPON  THE  MOST . APPROVED  PLAN, 

WITH 

MANY  NEW  AND  IMPORTANT  FEATURES. 

From  thv  Earliest  Period  down  to  1860. 


Th§  Subscriber  has  in  press  a  General  Digest,  by  Messrs.  Abbott  Brothers,  of 
all  the  New- York  Statutes  and  Reports,  which  he  believes  will  meet  the  wants  of 
the  Profession  at  large  more  perfectly  than  any  work  of  the  kind  now  iseued. 

In  addition  to  all  the  yaluable  features  of  the  digests  now  in  use,  this  work 
will  present  many  peculiar  to  itself. 

I.  It  embraces  all  the  Reports,  from  the  earliest  periods  of  the  Judicial  History 
of  the  State ;  including  the  Iractice  Reports,  the  Code  Reports,  and  all  other  pob- 
Ucations  not  embraceiJ  in  the  New  York  Digests  now  in  use. 

n.  It  embraces  all  Jurispmdence— Civil  and  Criminid  Law,  Equity,  Practice, 
Ac. 

in.  It  embraces  also  a  selection  of  Notes  of  the  various  Statutes. 
IV.  The  toork  is  not  in  any  degree  a  compUiUion  of  the  marginal  noien  of  the 
Reporters.    The  nbstract  of  each  case  is  an  Abridgment  of  the  Original  Case  at 
large ;  the  design  being  to  give  not  merely  an  index  to  the  cases,  but  ratibier  an  ac- 
curate and  faithful  statement  of  their  substance.    In  general  is  given, — 
The  date  of  the  decision. 
-    .The  Court  by  which  it  was  rendered. 
The  authorities  cited  by  the  Court. 
A  reference  to  any  important  subsequent  cases. 

JOHN   S.  VOORHIES, 
Law  Bookseller  and  Publisher, 

20  Nassau  Street. 
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EDITOR'S  PREFACE 


TO    THE    SEVENTH    EDITION. 


•  ♦  * 


This  edition  includes  references  to  all  statutes  and 
decisions  j\^hich  alter,  add  to,  illustrate,  or  interpret 
the  text,  made  since  the  publication  of  the  6th  edition, 
aod  to  nwnierous  prior  statutes  and  decisions  not  in 
any  previous  edition.  It  has  been  prepared  with  more 
care,  contains  more  matter,  in  a  more  condensed  form, 
and  more  methodically  arranged.  It  embraces  the 
amendments  made  by  the  Legislature  in  April,  1860, 
and  brings  down  the  reported  decisions  to  June,  1860. 

I  trust  and  believe  it  will  not  only  sustain  but 
enhance  the  high  reputation  hitherto  enjoyed  by 
^•VooRHLEs'  Code." 

JOHN  TOWNSHEND. 

Nkw  Yokk,  Herald  Building, 
June,  1860. 


EXPLANATORY    NOTE. 


It  will  be  obseryed  that  some  of  the  sections  are  twice  nambered,  as  thus — 
188  [116], — ^whUe  other  sections  are  only  once  ntimbered ;  also  that  some  sections 
are  preceded  with  the  word  and  figures  (am*d  1849),  or  (amM  1849 — 1851),  Ac, 
while  others  haye  no  such  prefix ;  and,  ftirther,  that  some  sections  haye  the  words 
"  existing  suiU**  prefixed,  and  others  haye  not. 

The  reason  for  theise  prefixes  or  the  omission  of  them,  is  to  give  the  reader,  at 
a  glance,  the  history  of  each  section ;  as  thus : — 

When  a  section  is  only  once  numbered,  as  §  227,  it  indicates  that  it  Is  one  of 
the  sections  added  in  1849. 

When  a  section  is  twice  numbered,  as  §  848  [297],  it  indicates,  1,  That  the 
section  is  one  of  those  which  existed  in  the  code  of  1848,  and  that  in  that  code  it 
was  numbered  as  within  the  brackets  [  ].  When  the  words  **  existing  mitM*'  are 
prefixed  to  a  section,  they  indicate  that  the  section  is  one  of  those  which  the  pro- 
yisions  of  the  supplementary  act  apply  to  suits  pending  on  July  1,  1848.  When 
the  word  and  figures  (am*d  1849),  or  as  the  case  may  be,  are  prefixed,  they  sig- 
nify that  the  section  was  amended  in  the  year  or  years  which  the  figures  indicate. 

Howard's  Practice  Reports  are  cited  as  "  How." ;  Abbott^s  Practice  Reports 
as  "  Abb." ;  Bosworth's  Superior  Court  Reports  as  "  Bosw."  The  references  to 
the  Reyised  Statutes,  not  otherwise  marked,  are  to  the  first  edition. 

This  Edition  contains  references  to  all  the  reports  issued  to  June,  1860,  and  in- 
cludes 19  New  York,  29  Barbour,  8  Bosworth,  1  Hilton,  10  Abbott,  18  Howard. 

Following  the  index  are  some  "  Additional  Notes,"  each  referring  to  the  section 
of  the  CSode,  and  to  the  page,  where  the  note  may  be  found  to  which  it  is  supple- 
mentary. Afl«r  consulting  the  body  of  the  book,  reference  should  always  be  had 
to  the  Additional  Notes. 
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ERRATA. 


[The  book  has  not  been  read  for  errors ;  but  the  following  having  been  noticed,  attention  Is 
here  called  to  them.] 

Page   48,  line  68,  after  "  said  "  add  Personal. ' 
"     209,   "    86,  for  IT  id.,  read  17  Airft. 
"     we,   "    11,  "  ch.,        "    page. 
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CODE  OF  PROCEDURE. 


AS  AMENDKD   TO 


APRIL,    186  0. 
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[The  figures  within  brackets,  placfd  «{jt<&r  the  number  of  the  sectioo,  show 
the  number  of  the  corresponding  section  in^-he'^de  of  1848.] 

AN  a6t/ 


To  simplify  and  abridge  the  practice,  plei&d^l}^^  and  proceed- 
ingB  of  the  courts  of  this  State. 


*  -•  • 


Whereas,  it  is  expedient  that  the  present  forms  of  actions  and 
pleadings  in  cases  at  common  law  should  be  abolished,  that 
the  distinction  between  legal  and  equitable  remedies  should 
no  longer  continue,  and  that  an  imiform  course  of  proceeding, 
in  all  cases,  should  be  established ;  therefore, 

The  People  of  the  State  of  New  YorJc^  represented  in  Senate 
and  AseemhI/y,  do  enact  as  follows : 

m 

Genebal  Defieotionb  akd  Divibioks. 

§  1.  [1.]  Remedies. 

Remedies  in  the  cotu-ts  of  justice  are  divided  into, 

1.  Actions. 

2.  Special  proceedings. 

§  2.  [2.]  (Am'd  1849.)    Action. 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by 
which  a  party  prosecutes  another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offence. 


18  DEFmrnoNB  and  diyibionb.  [§§3 — 8. 

a.  Whai  ii  an  oeium.— A  creditor's  snit  {Quick  v.  KeO^,  2  Sand.  281 ;  Dun- 
ham  Y.  yichoUon,  ib.  686) ;  proceeding  for  a  partition  {Baekut  t.  StiUwell,  8 
How.  818;  1  Code  R.  70;  Myer$  y.  Jtatbaek,  2  Code  R.  18;  4  How.  88;  Myers 
Y.  Borland,  ib, ;  qualified,  Traver  y,  TVaver,  8  ib.,  861);  proceeding  to  diMoWe  m, 
moneyed  corporation  (Kaltenatroth  y.  Attor  B'k.,  2  Daer,  682) ;  quo  tMirran/a 
(7%«  People  y.  Cook,  4  Selden,  71;  ThePeovley.  Clarke,  11  Barb.  887);  9eire 
faeiae  (6  How.  872;  11  td  212);  any  judicial  proceeding  which  if  conducted  to 
a  termination  will  result  in  a  judgment,  is  an  action.  (Harrie,  /.  7%e  People  v. 
County  Judge  of  Renuelaer,  13  How.  400). 

6.  What  it  not  an  action. — A  proceeding  under  section  876  {Millt  y.  7%ur8by, 
2  Abb.  482);  or  section  872  (Lana  y.  Ropke,  1  Duer,  702);  an  application  for  an 
injunction  {Beekcr  y.  Hagar,  8  How.  68);  a  proceeding  to  obtain  discoYery  of 
books,  Ac.  {FoUeU  y.  Weed,  8  id.  808;  1  Code  R.  66.) 

§  3.  [3.]  Special  proceeding. 

Every  other  remedy  is  a  special  proceeding. 

c.  A  proceeding  before  referees  appointed  to  hear  acd  determine  appeals  from 
orders  of  Commissioners  of  Highways^  is  a  special  pre^eeding  (7%e  People  y.  Flake, 
14  How.  527) ;  so  is  the  proceeding  to  assess  damages  on  the  laying  out  of  plank 
roads  under  chapter  210  of  Laws  of  l%4,tiExiparte  Rantotn,  8  Code  R.  148  ;  and 
see  1  Kern.  277  ;  and  12  How.  97)  ;.\?ult  pirooeedin^  supplementary  to  an  execu- 
tion are  not  special  proceedingr.witbrn  this  section.  (Dreeeer  y.  Van  Pelt,  16 
How.  19;  contra,  Davie  v.  liirrter^A^d.  190). 

§  4.  [4.]  JDiifieitiit  t>y  actions. 
Actions  twfi'oriVo  kinds ; 

•2,:  dn'minal. 

§  5.  [5.]  (Am'd  1849.)     CHminal  action. 

A  criminal  action  is  prosecuted  by  the  people  of  the  State, 
as  a  party,  against  a  person  charged  with  a  public  offence,  for 
the  punishment  thereof. 

* 

§  6.  [6.]  Cwil  actio7i. 
Every  other  is  a  civil  action. 

§  7.  [7.]    Rerfiedies  not  merged. 

Where  the  violation  of  a  right  admits  of  both  a  civil  and 
criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged 
in  the  other. 

§  8.  [8.]  (Am'd  1849.)    Division  of  act 
This  act  is  divided  into  two  parts : 

The  first  relates  to  the  courts  of  justice,  and  their  jurisdic* 
tion; 


§8.] 


DEFINinOHS  AND  DIVISIONS. 
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The  second  relates  to  ciyil  actions  commenced  in  the  courts 
of  this  State  after  the  first  day  of  July,  1848,  except  when  other- 
irise  provided  therein,  and  is  distributed  into  fifteen  titles. 
The  first  four  [§§  69  to  126,  both  inclusive]  relate  to  actions  in 
all  the  courts  of  the  State ;  and  the  others,  to  actions  in  the 
supreme  court,  in  the  county  courts,  in  the  superior  court  of  the 
city  of  New  York,  in  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  in  the  mayor's  courts  of  cities,  and 
in  the  recorders^  courts  of  cities,  and  to  appeals  to  the  court  of 
appeals,  to  the  supreme  court,  to  the  county  courts,  and  to  the 
superior  court  of  the  city  of  New  York. 

a.  ThiB  seetion  limits  the  provirionB  of  the  code  to  proceedings  in  suits  com- 
raeoeed  after  the  code  took  effect.  {Merritt  v.  Win^,  4  How.  14 ;  Clarke  v.  Orarir- 
daii,  ib.  127;  8  Code  K  '70 ;  TtttaeoH  T.  King,  4  How.  178 ;  Tkomwon  v.  Blaneh- 
srdf  id.  260 ;  Doty  ▼.  Brawnp  id.  429.  See,  however,  Kanoiue  y.  Martin,  2  Sand. 
7S9;  8  Code  Rep.  208  ;  and  section  459tpo9t.) 

L  AU  the  proTiaions  of  die  code  apply  to  all  recognizanees  forfeited  in  any 
eoari  of  general  sessions,  or  oyer  and  terminer,  within  the  State.  (Laws  1855,  p. 
80&  ch.  202,  s.  1.) 


20  COURTS  AND  THEIR  JURISDIOnON.  [§§  9,    lO. 


PART  I. 


OF  THE  COURTS  OP  JUSTICB  AND  THEIR  JURISDICTION. 

TITLE  I. 

Of  the  Courts  in  generctl. 

§  9.  [9.]  (Am'd  1849.)     The  several  courU. 

The  following  are  the  courts  of  justice  of  this  State. 

1.  The  court  for  trial  of  impeachments. 

2.  The  conrt  of  appeals. 
8.  The  supreme  court. 
4.  The  circuit  courts. 

6.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New  York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of 

New  York. 

13.  The  mayors'  courts  of  cities. 

14.  The  recorders'  courts  of  cities. 

15.  The  marine  court  of  the  city  of  New  York. 

16.  The  justices'  [district]  com-ts  in  the  city  of  New  York. 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

a.  This  ennmeration  is  far  from  complete ;  at  leaat,  it  omits  the  City  Court 
of  Brooklyn  and  the  Superior  Court  of  the  city  of  Buffalo. 

§  10.  [10.]  Their  jurisdiction  generally. 

These  courts  shall  continue  to  exercise  the  jurisdiction  now 
vested  in  them  respectively,  except  as  otherwise  prescribed  by 
this  act. 


111.] 
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TITLE  n. 
I^  Court  of  AfpecJs.* 

Sacno^r  11.  Its  jarisdiotion. 

18.  Power  of  Court. 

13.  Terms.    Prefersnce  of  causes. 

14.  Jadgment,  how  eiven. 

16.    Sheriffs  to  provide  rooms,  Ac. 

15.  Conrt,  where  held,  adjoaniment. 

§11.  [11.]  (Am'd  1849, 1861, 1852, 1857.)    Jurisdiction. 

The  court  of  appeals  shall  have  exclusive  jurisdiction  to 
review  upon  appeal  every  actual  determination  hereafter  made 
at  a  general  term  by  the  supreme  court,  or  by  the  superior 
court  of  the  city  of  New  York,  or  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  or  the  superior  court  of 
the  city  of  Baffalo,t  in  the  following  cases,  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein  or 
brought  there  from  another  court ;  and  upon  the  appeal  from 
ench  judgment,  to  review  any  intermediate  order  involving  the 
merits,  and  necessarily  affecting  the  judgment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  such 
ftction,  when  such  order  in  effect  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  might  be  taken, 
snd  when  such  order  grants  a  new  trial ;  but  no  appeal  to  the 
court  of  appeals,  fi-om  an  order  granting  a  new  trial,  shall  be 
effectual  for  any  purpose,  unless  the  notice  of  appeal  contain 
BQ  assent  on  the  part  of  the  appellant  that  if  the  order  be 
afiinned,  judgment  absolute  shall  be  rendered  against  the 
appellant.  Upon  ^Ye^rj  appeal  from  an  order  granting  a  new 
trial,  if  the  coui*t  of  appeals  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they  shall  render  judg- 
ment absolute  upon  the  right  of  the  appellant ;  and  after  the 
proceedings  are  remitted  to  the  court  from  which  the  appeal 
vas  taken,  an  assessment  of  damages  or  other  proceedings  to 
render  the  judgment  effectual,  may  be  there  had,  in  cases 
^here  such  subsequent  proceedings  are  requisite. 


*  See  Rules,  iD  Appendix,      f  Laws  1S57,  vol  1,  p.  753,  §  3. 


23  COUET   OF  APPEALS.  [§§  12, 

8.  In  a  tmal  order  affecting  a  gubstantial  right  made  ia    a 
special  proceeding,  or  upon  a  summary  application,  in    an. 
action  after  judgment.    But  such  appeal  shall  not  be  allowod 
in  an  action  originally  commenced  in  a  court  of  ajastice  of  tlxe 
peace,  or  in  the  marine  court  of  the  city  of  New  York,  or  in 
an  assistant  justice's  court  of  that  city,  or  in  a  justice's  coixrt 
of  any  of  the  cities  of  this  State,  unless  any  such  general  term 
shall,  by  order  duly  entered,  allow  such  appeal  before  the  end 
of  the  next  term  after  which  such  judgment  was  entered. 
The  foregoing  prohibition  shall  not  extend  to  actions  discon- 
tinued before  a  justice  of  the  peace,  and  prosecuted  in  another 
court,  pursuant  to  sections  sixty  and  sixty-eight  of  this  code. 

^  This  court  bas  alio  jnrifldietion  of  aU  cases  pending  in  the  late  court  for  the 
correction  of  errors  on  the  first  Monday  of  July,  1847,  and  on  that  da7  trans- 
ferred to  this  court  by  the  constitatioD,  and  now  remaining  nndetermined.  (Law^s 
of  1847,  p.  822,  B.  12);  and  this  court  or  any  judge  thereof,  in  term  or  vacation, 
has  power  upon  satisfactory  proof  that  any  final  order  or  decree  of  the  late  court 
of  chancery  has  not  been  properly  enrolled,  to  make  an  order  for  the  due  enroll- 
ment thereof,  or  for  an  amendment  of  the  enrollment  thereof,  to  the  same  extent, 
and  with  the  like  effect,  that  the  said  court  of  chancery  might  baye  done  (Laws 
1868,  P- 820) ;  and  8«e  note  to  s.  883,  po«t 

6.  Where  in  an  action  in  the  marine  oonrt  the  plaintiff  sueoeeded  on  the  trial ; 
again,  on  appeal  to  the  general  term  of  that  court;  and  again,  on  an  appeal  to  the 
common  pleas, — the  court  refused  an  order  allowing  an  appeal  to  the  court  of 
appeals,  and  said,  "  An  examination  of  ordinary  queetions  of  law,  wbere  the 
decisions  throughout  of  three  tribunals  are  uniform,  ought  to  be  sufficient,  except 
in  a  case  involving  great  interests  or  settling  a  principle  of  law  on  which  numer- 
ous other  actions  are  to  be  decided.    (Purchase  v.  Jackson,  14  How.  280.) 

See  Judiciary  Act,  Laws  1847,  p.  820,  ss.  4,  18 ;  lb.  p.  688,  sa.  1,  28. 

§12.  [12.]  Pmoer  of  the  court. 

The  court  of  appeals  may  reverse,  affirm,  or  modify,  the 
judgment  or  order  appealed  from,  in  whole  or  in  part,  and  as 
to  any  or  all  of  the  parties ;  and  its  judgment  shall  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law. 

§13.  [13.]  (AmM  1851, 1852, 1858,1859.)  Terms.  Pref- 
erence of  ccmses. 

There  shall  be  four  terms  of  the  court  of  appeals  in  each 
year,  to  be  held  at  the  capitol  in  the  city  of  Albany,  on  the 
first  Tuesday  of  January,  the  fourth  Tuesday  of  March,  the 
third  Tuesday  of  June,  and  the  last  Tuesday  of  September, 
and  continued  for  as  long  a  period  as  the  public  interests  may 
require.  (1859.)  JBut  the  judges  of  said  court  may  in  their 
discretion  appoi/nt  one  of  said  terms  in  each  yeoflr  to  he  hdd  in 
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ike  city  of  New  York.  Additional  terms  shall  be  appointed 
and  held  at  the  same  place  by  the  court  when  the  public  in- 
terest requires  it.  The  court  may,  by  general  rules,  provide 
what  causes  shall  have  a  preference  on  the  calendar.  (1858.)  On 
a  deeond  and  each  aiibseqiierU  appeal  to  ths  court  of  appeals^  the 
tame  ehoEL  hejpla>ced  upon  the  calendar  as  of  the  time  of  filing 
the  return  an  the  fret  appeal, 

c  The  amendmente  of  1858  and  1859  are  miialic. 

i.  CrimiDal  causes  have  a  preference.     Rule  18  and  note. 

t,  Bjlawft  1858,  eh.  87,  %,  1,  it  is  provided :  ''Any  civil  action  or  prooeedins  in 
vhteh  the  people  of  Uiis  State  are  a  party,  and  when  the  attorney-general  shall 
be  the  attorney  on  record,  shall  have  a  preference  in  all  the  eourts  of  this  State, 
sod  may  be  moved,  on  the  part  of  the  people,  out  of  its  order  on  the  calen- 
dar; bat  each  preference  shall  not  be  had  unless  the  attorney  for  the  State 
ibsll  give  notice,  at  the  time  of  service  of  notice  of  trial  or  argument,  of  the  day 
cm  vhieh  he  shall  move  the  trial  or  hearing  of  the  action ;  and  in  case  the  same 
«kall  not  be  moved  by  the  attorney  for  the  State  on  such  day,  the  defendant 
i^  have  ih«  right  to  move  the  trial  or  argument  of  the  action,  and  the  trial  or 
aigament  shall  not  be  moved  out  of  its  order  on  any  other  day  than  the  day 
ipedfied  in  auoh  notice,  unless  the  court  shall  otherwise  direct.** 

§  14-  [14.]  (Am'd  1849, 1851.)    Judgmerd.    Rehearing, 
The  concurrence  of  five  judges  is  necessary  to  pronounce 

ajndgment.    K  five  do  not  concur,  the  case  must  be  reheard. 
But  no  more  than  two  rehearings  shall  be  had ;  and  if  on 

the  second  rehearing  five  judges  do  not  concur,  the  judgment 

fihall  be  affirmed. 

i.  This  section  does  no  more  than  restore  the  common  law,  as  it  had  been 
previoasly  understood  and  acted  on  in  this  State.  (MoMon  v.  Jone%,  8  Corns.  875 : 
3CodeILl64.) 

f.  An  afl&rmanee  upon  an  equal  division  of  the  eoart^  merely  determines  the 
Particular  case,  and  leaves  the  questions  involved  in  it  open  for  consideration  in 
uy  future  case  in  which  they  may  arise  (M^u  v.  ChoH,  1  Kernan,  281 ;  Peoplf 
^'Majforof  New  York,  25  Weud.  252);  and  where  the  court  are  equally  divi- 
^  a  rehearing  cannot,  in  the  absence  of  a  statutory  authority,  be  allowed.  (Ih, 
MarHn  v.  ffunter'i  Leuee,  1  Wheat  355  ) 

^/.  Where  judgment  is  pronounced  in  open  court  holden  by  eight  judges, 
without  any  dissent  at  the  time,  neither  party  can  go  behind  Buoh  pnblio  act» 
tod  attack  the  judgment  on  the  ground  of  what  may  have  taken  place  among 
^<  judges  in  their  private  oonsultationa  (Maton  v.  Jone$,  8  Coms.  875 ;  Oakley 
▼•  AtpinwaU,  ib.  047.) 

g.  Ajndgment  of  affirmance  should,  in  the  absence  of  dissent,  beheld  an  affirm- 
>Dee,  not  only  of  the  judgment,  but  of  the  precise  proposition  decided  by  the 
««irt  below.    [Greeny,  Olark,  18  Barb.  57.) 

§  15.    Sheriff  to  provide  rooms. 

If,  at  a  term  of  the  court  of  appeals,  proper  and  convenient 
K)om8,  both  for  the  consultation  of  the  judges  and  the  holding 
of  the  court,  with  furniture,  attendants,  fuel,  lights,  and  sta- 
tionery suitable  and  sufficient  for  the  transaction  of  its  business, 
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be  not  provided  for  it  in  the  place  where  by  law  the  court  may 
be  held,  the  court  may  order  the  sheriiFof  the  county  to  make 
such  provision,  and  the  expense  incurred  by  him  in  carrying 
the  order  into  effect  shall  be  a  county  charge. 

§  16.  (Am'd  1861.)  Courts  where  held.  Adjournment 
The  court  of  appeals  may  be  held  in  other  buildings  than 
those  designated  by  law  as  places  for  holding  courts,  and  at  a 
different  place,  in  the  same  city,  from  that  at  which  it  is 
appointed  to  be  held.  Any  one  or  more  of  the  judges  may 
adjourn  the  court,  with  the  like  effect  as  if  all  were  present. 


TITLE  ni. 

Of  the  Supreme  Courts*  Circuit  Courts^  and  Courts  of  Oyer 

and  Terminer. 

Sionow  17.  Existing  ttatntory  proTisions,  as  to  terms,  da,  repealed. 

18.  General  terms. 

19.  Jadgment,  how  given. 
SO.  Special  terms,  Ao. 

21.  Gtreuit  and  oyer  and  terminer  together. 

22.  Times  and  places  of  holding  courts. 
28.    Extraordinary  terms,  dee. 

24.  Courts,  where  held. 

25.  Publication  of  appointment. 

26.  Inability  of  jndge. 

87.    Business  oat  of  court    Transfer  of  business. 
28.    Rooms,  <fee.,  how  furnished. 

§  17.  [16.]  (Am'd  1849.)    Terms. 

All  statntes,  now  in  force,  providing  for  the  designation  of 
the  times  and  places  of  holding  the  general  and  special  terms 

*  a.  The  Supreme  Court — When  the  code  became  a  law,  the  supreme  court  lost 
none  of  its  cnanoery  jurisdiction.  (Myere  v.  JRcubaek,  4  How.  88;  Myere  v. 
Borland,  ib.)  The  junadiction  of  the  supreme  court  and  its  justices  is  defined  by 
the  Constitution,  art.  vi.  sec.  8--6;  2  R.  S.  259,  s.  1;  t6.  284,  s.  60;  Laws  1847»  p. 
828,  s.  16;  Laws  1848,  p.  282;  Laws  1849,  p.  27 ;  ib,  p.  117;  ib.  p.  150;  Laws 
1850,  p.  20;  ib.  p.  9;  Laws  1851,  p.  808;  Laws  1852,  p.  591;  Laws  1858,  p.  526. 

6.  As  to  the  transfer  of  causes  to  this  court  from  the  New  York  Superior  Court 
and  Court  of  Common  Pleas,  see  section  33,po«(;  and  from  the  Superior  Court  of 
Buffalo,  see  Laws  1867,  toI.  1,  p.  755. 

c.  This  court  may  determine  the  validity  of  any  actual  or  alleged  devise  or 
will  of  real  estate  (Laws  1858,  p.  526),  and  may  racate  the  entry  of  satisfaction 
of  a  final  decree  of  the  court  of  obaocery,  ent^ed  on  its  records  prior  to  1846, 
on  the  return  of  an  ezeeotion  satisfied,  and  order  a  new  execution  to  be  issued. 
{Suydam  v.  Holden,  Ct  of  Appeals,  Oct.  1858.) 

d  The  circuit  eourU. — By  laws  of  1847  (p.  826,  s.  22),  these  courts  have  the  same 
powers,  and  exercise  the  same  jurisdiction,  as  that  possessed  and  exercised  by  the 
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of  the  snpreme  court,  and  the  circuit  courts,  and  conrts  of 
oyer  and  terminer,  and  of  the  jndges  who  shall  hold  the  same, 
are  repealed  from  and  after  the  first  day  of  July,  1848 ;  and 
the  order  of  the  snpreme  court  adopted  July  14,  1847, 
prescribing  the  times  and  places  of  holding  the  general  and 
special  terms  of  the  court,  and  the  circuit  courts,  and  courts  of 
oyer  and  terminer,  during  the  residue  of  the  year  1847,  and  for 
the  years  1848  and  1849,  and  assigning  the  business  and  duties 
thereof  to  the  several  judges  of  the  court,  is,  from  and  after  the 
first  day  of  July,  1848,  abrogated,  and  the  provisions  of  this 
title  are  Bubstituted  in  place  thereof. 

§18.  [16.]  (Am'dl849.)     General  terms. 

At  least  fonr  general  terms  of  the  supreme  court  shall  be 
held  annually  in  each  judicial  district,  and  as  many  more  as 
the  judges  in  such  district  shall  appoint,  at  such  times  and 
places  as  a  majority  of  the  judges  of  such  district  shall  appoint. 

0.  General  terms  of  the  BDpreroe  court  held  in  the  city  of  Albany,  may  be  held 
It  tiie  eapital  or  the  city  halL    (Lawa  1849,  «h.  82,  p.  111.) 

&L  Althongb  there  are  general  terms  and  special  terms  of  the  supreme  courts 

there  is  but  one  supreme  court  (Ayres  v.  C&vdl,  9  How.  573 ;  Coming  y.  Powers, 

ft.»  54;  Oraeie  t.   Freeland,  1  Coma.,  228;  Maton  ▼.  Jonn,  1  Code  Rep.,  N.  S., 

SS8),  and  the  special  term  has  jurisdictioB  to  set  aside  an  order  made  at  general 

tann  on  a  default  or  on  the  ground  of  any  irregularity  in  making  the  order.     "It 

is  only  when  the  relief  sought  affects  the  adjudication  at  the  general  term,  that 

it  is  necessary  to  apply  to  the  general  term  for  relief.     Where  uie  motion  is  upon 

the  ground  of  irregularity  in  obtainlDg  the  iudgment  or  order  at  general  term, 

,     ind  the  point  was  not  before  the  court,  or  if  the  judgment  or  order  was  regular 

•ad  the  partr  seeks  relief  by  excusing  his  default,  I  see  no  reason  why  the  appli- 

eation  should  not  be  at  special  term.    It  is  different  where  the  motion  necessarily 

requires  a  reconsideration  of  the  adjudication  at  general  term."    (Hand,  J.,  in 

Ayres  y.  CovUl,  supra.)    On  an  appeal  to  the  general  from  the  spseial  term,  the 

apeeial  term  has  no  authority  to  entertain  or  decide  a  motion  to  dismiss  the 

appeal    Such  a  motion  can  only  be  heard  at  a  general  tenn,    (ITarrii  y.  Clark, 

10  How.  416.) 

See  further,  note  to  section  20,  infra. 

§  19.  [17.]  JudgmerU^  haw  given. 

The  concnrrence  of  a  majoritj  of  the  judges  holding  a  gen- 
eral term,  shall  be  necessary  to  pronounce  a  judgment.  If  a 
majority  do  not  concur,  the  case  shall  be  reheard. 


cireoit  courts  then  existing,  so  far  as  they  were  consistent  with  that  act ;  and  all 
laws  relating  to  the  former  circuit  courts,  were  made  applicable  to  the  present 
eireuit  courts,  so  far  as  the  same  were  consistent  with  that  act  Hardly  any 
step,  except  to  try  or  refer,  can  be  taken  at  the  drcnit  in  a  cause  pending  in  the 
snpreme  court  (J/ann  y.  Taylor,  1  Code  R.,  N,  S.,  883) ;  and  except  to  grant  a 
new  trial  on  the  judge's  minutes.    (lb.) 
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a  A  jadge  of  tKe  8nprem«  ooart  who  has  not  heard  tho  argament  of  a  CAasd, 
is  competent  to  sit  with  two  others  who  heard  it»  for  the  purpose  of  eonstitating 
a  court,  and  the  decision  of  a  cause  made  by  a  court  thus  constituted — ^the  judee 
who  did  not  hear  the  arguiaent  taking  no  part  in  the  deeinon — is  valid.  Ab  it 
was  the  duty  of  the  three  judges  who  heara  the  aivument  to  consult  together  in 
relation  to  the  decision,  it  is  to  be  presumed  that  they  did  so,  and  that  the  deci- 
sion subsequently  annooneed  is  (Jie  retoliof  such  oonsoltation.  {Comina  t.  8iom» 
$on,  16  N.  Y.,  294) 

§  20.  [18.]  (Am'd  1849.)    J^ecial  terms,  <&c. 

There  Bhall  be  at  least  two  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  annually  in  each  of  the  coun- 
ties of  this  State,  and  as  many  more  terms  thereof,  and  as  many 
special  terms,  as  the  judges  of  each  judicial  district  shall  ap- 
point therein ;  but  at  least  one  special  term  shall  be  held  annu- 
ally in  each  of  said  coanties*  Fulton  and  Hamilton  shall  be 
considered  one  county  for  the  purposes  of  this  section* 

b.  The  constitittion  (art  ri.  sect.  6),  prescribes  by  what  justices  the  general 
and  special  terms  shaU  be  held,  but  "  it  leaves  their  powers  to  be  prescribed  by 
the  legulature."    {OriMn  v.  GriMth,  6  How.  428.) 

c.  The  distinction  between  the  power  of  the  court  at  special  and  general 
terms  was  discuised  in  the  case  of  Ot<icU  ▼.  Freeland^  1  Corns.  228,  and  agt.in  in 
IfliuofiY.  J<me$^  1  Code  Rep.,  N.  8.,  838.  The  special  term  is  the  supreme  court 
as  well  as  the  general  term;  and,  unless  the  law  or  the  constitution  points  out  a 
limit,  it  has  the  same  powers.  The  special  term  now  hears  ever^  question,  ex- 
cept on  appeal,  that  could  come  before  the  general  term — questions  as  to  the 
opening  of  streets,  as  to  granting  mandamus  or  certiorari;  and  has  eyen  quashed 
a  certiorari  allowed  ex  parte  at  the  general  term,  and  its  decision  was  not  ap- 
pealed from.  An  application  to  amend  a  judgment  at  general  term,  for  irregu- 
larity merely,  may  be  made  at  special  term  (De  Agreda  v.  Mantel,  1  Abb.  133 ; 
Oomvng  y.  Powers,  9  How.  64) ;  but  the  special  term  cannot,  on  motion,  set 
aside  as  erroneous  a  Judgment  entered  on  report  of  a  referee.  (Dana  y.  Howe, 
8  Keman,  808.) 

dL  There  is  bat  one  supreme  court,  which  acts  and  decides ;  whether  it  acts 
through  the  special  term  or  the  general  term,  its  powers  are  the  same.  Kone  of 
the  ancient  powers  of  the  general  term  are  taken  from  it ;  and  it  can  therefore 
make  an  original  order  in  any  matter  (as  for  re-taxation  of  costs)  in  which  it 
might  formerly  haye  made  such  order.  The  code  specifies  the  manner  in  which 
appeals  shall  be  brought  before  the  general  term,  but  does  not  attempt  to  limit 
its  powers.    {Anon,  10  How.  853.) 

bee  note  to  section  18,  anie, 

§  21.  [19.]  (Am'd  1849.)  Circuit  <md  oyer  cmd  terminer 
together. 

Circuit  coarts,  and  conrtB  of  oyer  and  terminer^  shall  be 
held  at  the  same  places,  and  commenced  on  the  same  day. 

§  22.  [23.]  (Am'd  1849.)  Tim£s  cmd  plaoea  of  holding 
court. 

The  governor  shall,  on  or  before  the  first  day  of  May,  1848, 
by  appointment  in  writing,  designate  the  times  and  places  of 
holding  the  general  and  special   terms,  circuit  courts,  and 
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conits  of  oyer  and  terminer,  and  the  jndges  by  whom  they 
Bhall  be  held ;  which  appointment  shall  take  efiect  on  the  first 
day  of  Jnly  thereafter,  and  shall  contiDue  nntil  the  thirty-first 
day  of  December,  1849.  The  judges  of  the  supreme  court  of 
each  district,  shall,  in  like  manner,  at  least  one  month  before 
the  expiration  of  tbat  time,  appoint  the  times  and  places  of 
holding  those  courts  for  two  years,  commencing  on  the  first 
day  of  January,  1850,  and  so  on,  for  every  two  succeeding 
years,  in  their  respective  districts. 

§  23.  [24.]  Ectraordinary  terras^  &c. 

The  governor  may  also  appoint  extraordinary  general  and 
^>6cial  terms,  circuit  courts,  and  courts  of  oyer  and  terminer, 
whenever,  in  his  judgment,  the  public  good  shall  require  it. 

&  Whenever,  from  any  eause,  any  geoeral  or  tpeeial  term  of  the  etipreme 

eovt,  or  any  circuit  court,  or  court  of  over  and  terminer,  duly  appointed,  ahall 

be  in  danger  of  falling,  it  shall  be  the  duty  of  the  governor  to  aeeigDate  some 

jofiee  or  joBtiees  of  Baid  supreme  court,  who  shall  hold  said  courts  respeotively 

(Lsvs  of  1850,  p.  9) ;  and  whenever  an  action  in  the  supreme  court  cannot  be 

brought  to  argument  and  decision  in  the  district  where  the  same  is  pending,  by 

Ktion  of  the  justices  of  such  district,  or  any  of  them,  haying  been  employed  as 

comuel,  or  being  interested  therein,  or  of  kin  to  the  parties  or  any  of  them,  the 

cmrt  may,  upon  special  motion,  order  such  action  to  be  brought  to  argument  in 

sny  adjoining  district  to  be  specified  in  such  order ;  and  then  such  cause  shall  be 

iMtrd  and  decided  in  such  district.    (Laws  of  1850,  p.  SO.) 

See  section  459,  post, 

%  24.  [25.]  (Am'd  1849, 1851.)  Terms,  where  held.  Ad- 
journTnents. 

The  places  appointed  within  the  several  counties  for  hold- 
ing the  general  and  special  terms,  circuit  courts,  and  courts  of 
oyer  and  terminer,  shall  be  those  designated  by  statute  for 
holding  county  or  circuit  courts.  If  a  room  for  holding  the 
court  in  such  place  shall  not  be  provided  by  the  supervisors,  it 
Doay  be  held  in  any  room  provided  for  that  purpose  by  the 
sheriff,  as  prescribed  by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  county  courts, 
ftnd  circuit  courts  and  courts  of  oyer  and  terminer,  may  be 
adjourned  to  be  held  on  any  future  day,  by  an  entry  to  be  made 
ill  the  minutes  of  the  court;  and  juries  may  be  drawn  and 
summoned  for  an  adjourned  circuit  or  county  court,  or  an  ad- 
journed court  of  oyer  and  terminer,  and  causes  may  be  noticed 
for  trial  at  an  adjourned  circuit  or  county  court,  in  the  same 
manner  as  if  such  courts  were  held  by  original  appointment. 

See  notes  to  sections  18  and  20. 
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§  25.  [26.]  Pvhlication  of  appointment. 

Every  appointment  bo  made  shall  be  immediately  trans- 
mitted to  the  secretary  of  state,  who  shall  cause  it  to  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  inserted,  at  least  once  in  each  week, 
for  three  weeks  before  the  holding  of  any  court  in  pursaance 
thereof.  The  expense  of  the  publication  shall  be  paid  out  of 
the  treasury  of  the  State. 

§  26.  [28.]  Inability  of  judge. 

In  case  of  the  inability,  for  any  cause,  of  a  judge  assigned 
for  that  purpose,  to  hold  a  special  term  or  circuit  court,  or  sit 
at  a  general  term,  or  preside  at  a  court  of  oyer  and  terminer, 
any  other  judge  may  do  so. 

^  .'^^.i'*'*'®*  appointed  to  preside  at  a  general  term  in  the  absence  of  the 
presiding  justioe,  may  preside  during  the  whole  term,  and  not  merely  during 
the  absence  of  the  presiding  jastice  (Tfu  People  ▼.  Hieke,  16  Barb.  168);  and  a 
JQstice  of  the  supreme  conrt  while  a  judge  or  the  court  of  appeals,  by  virtue  of 
nis  seleetion  from  the  class  of  justices  having  the  shortest  time  to  serve,  haa  au- 
thority to  preside  in  a  court  of  oyer  and  terminer,  or  to  discharge  any  of  the 
ordinary  duties  of  a  justice  of  the  supreme  court  (McOarron  v.  The  People,  S 
Eernan,  14.) 

See  note  to  section  28. 

§  27.  [30.]  ( Am'd  1849.)  Business  out  of  court  Proceed- 
ings in  Jhst  district. 

The  judges  shall,  at  all  reasonable  times,  when  not  engaged 
in  holding  court,  transact  such  other  business  as  may  be  done 
out  of  court.  Every  proceeding  commenced  before  one  of  the 
judges,  in  the  first  judicial  district,  may  be  continued  before 
another,  with  the  same  effect  as  if  commenced  before  him. 

•  **  ^"^^®  ^^. *^®  supreme  court,  like  any  other  officer,  when  acting  out  of  oourt 
18  an  officer  of  limited  jurisdiction.  He  may  do  just  what  the  legislature  haa  au- 
thorized him  to  do,  and  whatever  he  does  more  than  this  is  done  without  juria- 
?Qi  x^'^Vri  (^^**5'«  ▼•  Selden,  13  How.  876 ;  and  see  Reg.  v.  Sewell,  6  Law  Times, 
191.)  The  justices  of  the  supreme  court,  although  elected  in  distrieta,  possess  co- 
ordinate powers  throughout  the  State  fCousU  art  vi.  s.  6),  and  have  the  powers 
vested  in  vice-chancellors  and  judges  of  the  supreme  court  prior  to  July,  1847. 

XVa  ^1  ^^\^'  ^  'v***^  "^  ^«'^**  ^-  ShMim,  8  Barb.  282;  ^tfwsr  v.  Ckace, 
1  Oode  R.,  N.  S.,  830.)  ^ 

in^'  ^  ^«^^?  ■*  chambers  cannot  review  the  ex-parte  order  of  another  iudga 
(Oajfuga  Bank  v.  Warfield,  18  How.  489),  nor  can  he  allow  a  common-law  writ  of 
^IfT'^A'^^u''^"'/'  ^ST^'^^of  W^«rr«i,  10 How.  181). nor  entertain  a  peuUon 
^L  iwf  *^;f^^"??  ""^  a  debtor  from  imprisonment  {Re  Walker,  2  Duer,  665),  nor 
can  he  collaterally  review  the  decisions  of  a  court  of  competent  jurisdiction— as, 
to  discharge  from  a  commitment  for  contempt  (The  People  v.  Oreer,  12  How.  660) ; 
!Sfml?*P\^'^  ^  IT^  prescribed  by  statute,  the  firmer  distinction  between 
^T^oL.niT  ^°r*'?  ""^  f  A"^*  ^""f  retained.  (Mann  v.  ^/er,  1  Code  B., 
Lt'm^?  /  ^  Ji  "^"fTn^P^l^'  ®^-  ^  J"^««  »t  chambers  may  punish  for 
contempt  (Re  £methurH,  3  Code  R.  66 ;  2  Sand.  724;  Shepherd  v.  Dian,  18  How. 
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173;  Wicker  t.  2>re««er,  14  id  465;  see,  however,  IS  td  8S1)';  but  cannot  enter- 
Uin  a  motion  in  arrest  of  judgment  (Duel  v.  Agan,  1  Code  R.  184),  nor  for  a  new 
tnl  (XMib  ▼.  iMsk,  8  Code  R.  118 ;  Graham  v.  Milliman,  4  How.  486).  SembU, 
ht  eaaoot  lessen  the  time  for  a  notice  of  motion  (Merrit  v.  Slocum,  6  tLow.  850). 
He  eanaot  extend  the  time  to  make  a  ease  after  the  ten  days  have  expired  {Doty 
T.  JfDwi,  8  How.  875 ;  2  Code  R.  8) ;  nor  can  he  adjust  costs  (Nellu  v.  De  ForeH, 
8  Hov.  418 ;  Van  Sckaiek  t.  Winne,  8  id  6) ;  and  tnere  is  bat  one  case  in  which 
a  judge  sfc  ohambers  ean  grant  a  judgment,  and  that  is  under  section  247.  {Aymar 
T.  Chaee,  12  Barb.  801.)  He  cannot  (exeejpt  in  the  first  district— Jfoifi  ▼.  Jrcp«, 
16  How.  271)  entertain  a  motion  for  an  allowance.  (Mann  t.  Tyler,  6  How.  286; 
1  Code  K,  N.  a,  382 ;  Rule  52.) 

a  A  judge  at  chambers  has  no  power  to  make  an  absolute^  indefinite,  and  con- 
tirnuDg  order,  either  to  set  aside  or  to  stay  proceedings ;  at  most  he  has  only  power 
U>  stay  the  proceedings  for  a  time,  as  untu  the  next  ensuing  term,  or  until  an  order 
to ihow cause  is  applied  for  or  disposed  of.  (Genes99e  Rk  ▼.  Speneer,  15  How.  14.) 
Hus  rale  appliea  to  proeeedingi  supplementary  to  execution.  The  judge  before 
vbom  these  prc»eeedings  have  been  instituted  and  are  pending,  including  a 
eoQnty  judge,  naa  sole  and  exclusive  jurisdiction  over  them  until  t£ey  are  finally 
diqraeed  ol  No  other  judge  or  ofiicer  at  chambers  can  have  any  power  to  come 
is  and  stay  such  proceedings  by  a  general  order  upon  terms:  that  power  belongs 
to  s  judge  dttinjg  as  a  court,  and  not  at  chambers^   (/d)  . 

h.  The  true  interpretation  of  this  section  is :  A  proceeding  eomflienced  in  the 
first  judicial  district  by  any  judge  competent  to  institute  it  therein,  may  be  con- 
tiinieid  in  such  district  before  any  other  judge  competent  to  have  eommenoed  it. 
(Drewer  v.  Van  Felt,  15  How.  19.) 

e.  A  judge  at  chambers,  on  an  application  under  section  247,  may  make  either 
an  thiolMte  or  a  conditional  order,  precisely  as  at  special  term.  ( ITi/Airspooia  v.  Van 
Mn,  15  How.  266.) 

d  In  the  first  judicial  district  a  motion  to  open  a  judgment  and  let  defendants 
ia  to  defend,  may  be  made  to  a  justice  out  of  court  (lI>iober  v.  Mayor  of  N.Y.^ 
5  Abb.  325),  and  to  appoint  a  guardian  ad  litem  for  a  defendant  (Diebrow  v.  Folger, 
t  Abb.  58.) 

t.  Unless  a  distinction  is  made  in  a  statute  between  the  powers  of  a  judge  and 
Cboie  of  the  court,  the  judge  has  the  same  powers  as  the  court  (Parke,  B.,  Smee- 
tea  ▼.  OoUier,  1  Exch.  R.  459) ;  but  if  the  distinetion  is  made  by  the  statute,  tiien 
ajndge  cannot  exercise  any  power  which  is  conferred  on  the  court  (Clarke  v. 
ini  hdia  Co.,  2  Bail  Court  Rep.  820.) 

/.  In  the  first  district,  all  motions,  ezoept  for  new  trials,  may  be  made  at 
ifaambera ;  and  this  includes  a  motion  for  an  allowance.  An  order  made  at  cham- 
VoB  in  the  first  district  is  always  made  during  a  term  of  the  court,  as  a  special 
term  is  slways  held  during  the  hours  of  attending  at  chambers.  (Main  v.  JPope^ 
16  How.  271.) 
See  seetion  824,  poet 

See  similar  provisions  for  proceedings  in  the  superior  court  and  court  of 
Mmmon  pleas,  note  to  a.  88,  poet. 

§  28,  [31.]  Sooms,  dkc. 

The  BQperyisors  of  the  several  coniitiee  shall  provide  the 
conrts  appointed  to  be  held  therein  with  room,  attendants,  fuel, 
%bt8,  and  stationery,  suitable  and  sufficient  for  the  transaction 
of  their  bnsinefis.  If  the  Bupervisors  neglect,  the  court  may 
order  the  sheriff  to  do  so ;  and  the  expense  incurred  by  him  in 
carrying  the  order  into  effect,  when  certified  by  the  court,  shall 
be  a  county  charge. 

9.  This  section  applies  to  the  court  of  common  pleas  for  the  city  and  county 
of  Kev  York,  and  the  superior  court  (a.  ^\,post)  and  marine  court  of  the  said 
city  (Laws  1858,  p.  992),  and  to  the  district  courts.    (Laws  1857,  ch.  844.) 
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TITLE  IV. 
Of  the  Ccvmiy  Courts.* 

Saonow  29.  Repeal  of  ezkting  sUtates. 

80.  Juriedietion. 

81.  General  tenni. 

82.  Jurors. 

§29.  [82.]  Bqpeal  of  existing  statutes. 

All  statutes  now  in  force,  conferring  or  defining  the  juris- 
diction of  the  county  courts,  so  far  as  they  conflict  with  this 
act,  are  repealed  ;  and  those  courts  shall  have  no  other  jnrie- 
diction  than  that  provided  in  the  next  section*  But  the  repeal 
contained  in  this  section  sball  not  affect  any  proceedings  now 
pending  in  those  courts. 

§  30.  [83.]  (Am'd  1849, 1851, 1852.)    Jurisdiction. 

The  county  court  has  jurisdiction  in  the  following  special 
cases,  but  has  no  original  civil  jurisdiction  except  in  such 
cases: 

1.  Civil  actions  in  which  the  relief  demanded  is  the  re- 
covery of  a  sum  of  money  not  exceeding  five  hundred  dollare, 
or  the  recovery  of  the  possession  of  personal  property  not 
exceeding  in  yalue  five  hundred  dollars,  and  in  which  all  the 
defendants  are  residents  of  the  county  in  which  the  action  ifi 
brought  at  the  time  of  its  commencement,  subject  to  the  right 
of  the  supreme  court,  upon  special  motion,  for  good  cause 
shown  to  remove  any  such  action  to  the  supreme  court  before 
trial. 

2.  The  exclusive  power  to  review,  in  the  first  instance,  a 
judgment  rendered  in  a  civil  action  by  a  justice^s  court  in  the 
county,  or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse, 
or  modify  such  judgment. 

3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the 
sale  of  mortgaged  premises  situated  within  the  county,  and 


•  a.  Countv  judges  are  not  allowed  any  fees  for  Benrices  exoept  for  eoeh  as  may 
be  performed  l»y  justices  of  the  peace,  or  commissioners  of  deeds :  and  no  greater 
fees  for  sach  services  than  those  allowed  to  said  jusUces  and  coDu^iBaioneEvT  Sur- 
rogates' fees  not  affected.    (Laws  1867,  vol.  2,  p.  m.)         «"»™»»»««»«»- 
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the  collection  of  anv  deficiency  on  the  mortgjige,  remaining 
unpaid  after  the  sale  of  tbe  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 

5.  The  admeasurement  of  dower  in  land  situated  within 
the  county. 

6.  The  sale,  mortgage,  or  other  disposition,  of  the  real  prop- 
erty situated  within  the  county,  of  an  infant,  or  person  of 
imsound  mind. 

7.  To  compel  the  specific  performance  hy  an  infant  heir,  or 
other  person,  of  a  contract  made  by  a  party  who  shall  have 
died  before  the  performance  thereof. 

8.  Tlie  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county. 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of 
the  proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested 
in  such  courts  of  common  pleas,  over  judgments  rendered  by 
justices  of  the  peacf ,  transcripts  of  which  have  been  filed  in 
the  offices  of  the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county,  or 
the  judges,  or  any  judge  thereof,  respecting  ferries;  fisheries; 
turnpike  roads;  wrecks;  physicians,  habitaal  drunkards;  im- 
prisoned, insolvent,  al>sent,  concealed,  or  non-resident  debtors ; 
jail  liberties ;  the  removal  of  occupants  from  State  lands ;  the 
laying  out  of  railroads  through  Indian  lands ;  and  upon  appeal 
from  the  determination  of  commissioners  of  highways ;  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  which  has 
not  been  repealed,  on  the  late  court  of  common  pleas  of  the 
connty,  or  on  the  county  court  since  the  late  courts  of  common 
pleas  were  abolished,  except  in  the  trial  and  determination  of 
civil  actions ;  and  to  prescribe  the  manner  of  exercising  such 
jurisdiction  when  the  provisions  of  any  statute  are  inconsistent 
with  ttie  organization  of  the  county  court 

12.  To  remit  fines  and  forfeited  recognisances,  in  the  same 
cases  and  like  manner  as  such  power  was  given  by  law  to 
courts  of  common  pleas.  But  the  fii-st  subdivision  of  this  sec- 
tion shall  not  apply  to  the  county  courts  of  the  counties  of 
Kings  and  Erie. 
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13.   To  ffrant  new  trials^  or  affirm^  modify^  or  reoer^ejud^- 
fjients  ifi  actions  ti%ed  in  such  court  upon  exceptions^  or  gos^ 
madCj  subject  to  an  appeal  to  the  supreme  court    But  in  any 
action  or  proceeding  pending  in  the  county  courtj  in  which  t7t& 
county  judge  is  for  any  cause  incapable  of  a^ting^  it  shall  he  hi« 
duty  to  inaJce  a  certificate  ofsuchfact^  and  file  Hie  same  in  the^ 
office  of  the  clerk  of  such  county  courts  and  thereupon  jurisdic- 
tion of  such  action  or  proceeding  shafj  be  vested  in  the  supreme 
courts  and  such  further  proceedings  shall  he  had  therein^  aceor- 
ding  to  the  practice  of  such  court j  as  m*ght  have  been  had  in  the 
county  courts  if  such  cause  or  matter  had  remained  therein  / 
hul  all  such  matters  shall  he  heard  or  tried  in  the  finest  instance 
at  a  special  term  or  circuit  courts  held  in  a  county  where  s^ich 
action  or  proceeding  is  instituted.     [As  amended  I860.] 

a.  By  th«  constitntion  (art  ▼!.,  see.  14),  the  legislatare  is  empowered  to  eon- 
fer  equitv  jurisdiction  in  special  eases  upon  the  county  judge;  and  in  another 
part  of  the  sime  seotlon,  it  is  provideil  that  **  county  courts  shall  have  such  juris- 
diction, in  cases  aritiing  injustices*  courts,  and  in  speciid  cases,  as  the  lei;i«latare 
may  prescribe,  but  shall  have  no  original  civil  jurisdiction  except  in  such  eases." 
In  Kundolf  v.  Thalkeimer  (2  Keroan,  598),  it  was  decided  that  the  county  courts 
have  no  jurisdiction  of  an  action  for  an  assault,  although  the  damages  sought  to 
be  recovered  do  not  exceed  $600,  and,  although  all  the  defendants  reside  in  the 
county  where  the  action  is  brought,  at  the  time  of  its  commencement ;  that  sueh 
an  action  is  not  a  '*  special  ease,"*  within  the  yeaning  of  that  term  in  the  constitu- 
tion, and  therefore  the  provision  purporting  to  confer  jurisdiction  Uierein  upon 
the  county  court  is  void.    And  it  was  suggested  that  the  county  courts  have  no 
jurisdiction  in  any  of  the  ordinary  common-law  actions.    The  supreme  court 
in  the  second  district,  following  that  decision,  held  that  the  county  court  has 
no  jurisdiction  in  an  action  to  foreclose  a  mortgage  (Hwoard  Int.  Co.  v.  Clark, 
not  reported,  and  ffall  v.  Nelwn,  28  Barb.  88).    Tlie  supreme  court  in  the  first 
district  held  that  the  county  court  has  jurisdiction  of  an  action  to  foreclose  a 
mortgage  (Benson  v.  Cromwell,  6  Abb.  88) ;  and  so  the  court  of  appeals  have  de- 
cided.    (Arnold  V.  Ree»,  17  How.  85  ;  7  Abb.  828.)  The  court  of  ap(>eals  have  also 
decided  that  a  proceeding  bv  summons  and  complaint,  for  the  partition  of  lands, 
oonstitutes  a  epecial  case.    It  may,  therefore,  be  prosecuted  in  the  county  court,  as 
to  land  lying  within  the  county.    (Donbleday  v.  ffeath,  16  N.  Y.  80.) 

h.  Note  to  tuhd.  8. — ^This  subdivision  when  read  in  connection  with  the  11th 
snbd.  and  with  2  U.  S.,  52,  s.  8  (not  repealed)  must  be  held  to  confer  jurisdiction 
on  county  courts  respecting  habitual  drunksrds,  only  in  the  casvs  where  his  pro- 
perty amounts  to  Icm  than  $250.     (Re  Smith,  16  How.  567.) 

e.  Note  to  9ubd  18. — '•Whenever  a  cau«e  or  matter  shall  be  pending  in  any 
county  court,  in  which  the  judge  of  such  court  shall  have  been  attorney,  or 
counsel,  or  shall  be  interested ;  or  in  which  he  would  be  excluded  from  beinft  a 
juror,  by  reason  of  conwinguiiiity  or  affinity  to  either  of  the  parlies;  or  in  tbe 
decision  of  which  he  shall  have  taken  part  when  sitting  as  a  judge  in'  any  other 
court,— it  shall  be  his  duty  to  make  a  certificate  stating  such  fact»  and  file  the 
same  in  the  office  of  the  clt-rk  of  such  county  court;  and  thereupon  jurisdiction 
of  such  cause  or  matter  shall  be  vest«*d  in  the  supreme  court,  in  which  such  pro- 
ceedings shall  be  had  therein,  according  to  the  praciice  of  such  court,  as  might 
have  been  had  in  such  county  court  if  such  cause  or  matter  had  remained  thfrc- 
in."  (Laws  1«47,  c.  470,  s.  31.)  Perhaps  the  ISih  subdivision,  supra,  abroffatesthe 
law  of  1847.  Where  theappeal  from  a  justice's  court  to  the  county  courtis  trasi- 
ferred  to  the  supreme  court  by  reason  of  the  incapacity  of  the  county  judge  to  hear 
same,  it  must  be  heard  in  the  first  instance  at  a  special  term  of  the  supreme  court 
(Sheldon  V.  Albro,  S  How.  S05 ;  I^avis r. Stone,  I6irf.508.)  Theappealistobeheard 
on  the  origioaJ  papers;  and  no  copy  need  be  furnished  for  the  use  of  the  court 
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—{  WUIU  ▼.  J'eck,  16  tdL  541);  the  anpeal  is  to  be  heard  in  the  coanty  of  the  eonnty 
eonit  from  -which  it  was  transferred,  and  in  no  other  county.  {Id).  From  the  de- 
eisioB  at  speeial  term  an  appeal  may  be  taken  to  the  general  term.  {Davit  t.  Stone, 
enpro.)  And  where  appeal  is  heard  by  the  supreme  court,  because  of  the  in- 
competency of  the  county  judge  to  hear  same,  the  successful  party  is  entitled 
only  to  the  same  costs  as  he  would  have  been  entitled  to  if  the  appeal  had  been 
deeidtfd  by  the  county  judge.  {Taylor  v.  Seeiy,  3  Code  R.  84 ;  4  How.  814; 
CtCaUaghan  ▼.  Carroll,  16  How.  327 ;  DavU  v.  Stone,  id.  638.) 

a.  By  subdivision  2,  of  sea  33,  of  this  code,  *'any  action  or  proceeding  pend- 
io|S  in  any  mayor's  or  recorder's  court  in  which  the  judge  is  for  any  cause  inca- 
pable  of  acting,  may,  by  such  court,  be  transferred  to  the  eoui  ty  court." 

h.  County  eonrte  have  also  jurisdiction  of  appeals  from  the  decision  of  a  jus- 
tice's conrtk  in  summary  proceedings  to  recover  the  possession  of  land  (Laws 
1849.  p.  292);  and  its  appellate  junsdiotion  has  been  held  to  extend  to  a  judff- 
meni  in  a  joatiee's  court  in  proceedings  under  the  mechanics'  lien  law.  (The 
People  y.  Renseelaer  County  Judge,  13  How.  398).  These  courts  have  the  same 
jvisdietion  in  their  respective  counties  in  relation  to  the  liberties  of  jails,  as  was 
vested  in  eoarts  of  common  pleas  by  the  revised  statutes,  part  3,  art  ill  tit  6, 
eap.  *\.  (Laws  1851,  p.  22.) 

See  note  to  section  60,  jh>s<. 

§  31.  [34.]  (Am'd  1849,  1851.)     When  open.     Terms. 

The  coTinty  court  is  always  open  for  tlie  transaction  of  any 
biffiiness  for  which  no  notice  is  required  to  be  given  to  an  op- 
posing party.  At  least  two  terms  in  each  county  for  the  trial 
of  issues  of  law  or  fact,  and  as  many  more  as  the  county  judge 
shall  appoint,  shall  be  held  in  each  year  at  the  places  in  the' 
counties  respectively  designated  by  statute  for  holding  county 
or  circuit  courts,  on  such  days  as  the  county  judge  shall  from 
time  to  time  appoint,  and  may  continue  as  long  as  the  court 
deem  necessary. 

Notice  of  such  appointment  shall  be  published  in  the  State 
paper  at  least  four  weeks  before  any  such  term,  and  also  in  a 
newspaper,  if  any,  printed  in  the  county  ;  so  many  of  such 
terms  as  the  county  judge  shall  designate  for  that  purpose,  in 
Bnch  notice,  may  be  held  for  the  trial  of  issues  of  law,  and 
bearing  and  decision  of  motions,  and  other  proceedings  at 
which  no  jury  shall  be  required  to  attend. 

§  32.  [36,  37,  88.]  (Am'd  1849.)    Jurors. 

Jurors  for  the  county  courts  and  courts  of  sessions  shall  be 
drawn  fi-om  the  jury-box  of  the  county,  and  summoned  in  the 
same  manner  as  for  the  trial  of  issues  at  a  circuit  court. 
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TITLE  V. 

Of  the  Superior  Court  and  Court  of  Common  Pleas,  in  the 
city  of  NefU)  York^*  and  the  Mayors'  and  Recorder^  Courts 
in  other  dUee. 

Sicnox.  SS.  Jariadiction. 

S4.  Common  Picas  for  N«w  York  to  review  certain  judgments. 

85.  General  and  special  terms. 

86.  By  whom  held. 

87.  Judgment  where  given. 

88.  Concurrence  of  two  judges  necessary. 

89.  Griersw 

40.  Superior  Court,  of  whom  to  consist 

41.  Justices  of  Superior  Court  to  be  elected. 

42.  How  voted  for. 
48.  How  classified. 

44.  Vacancies,  how  filled. 
46.  Judges,  their  salaries,  Ac 

46.  Terms  of  Superior  Court 

47.  Suits  may  be  transferred. 

48.  Jurisdiction  of  transferred  suits. 

49.  (Repealed.) 
60.  Appeal. 

51.  Section  applied. 

§  33.  [39.]  (Amended  1849—1852.)    Jurisdiction, 
The  jurisdiction  of  the  superior  court  of  the  city  of  New 
York,  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  of  the  mayors'  courts  of  cities,  and  of  the  recorders' 
courts  of  cities,  shall  extend  to  the  following  actions : 

1.  To  the  actions  enumerated  in  sections  123  aud  121,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of  the 
action  shall  be  situated,  within  those  cities  respectively ; 

2.  To  all  other  actions  where  all  the  defendants  reside,  or 
are  personally  served  with  the  summons,  within  those  cities 
respectively,  or  where  one  or  more  of  several  defendants,  jointly 
liable  ou  contract,  reside,  or  are  personally  served  with  the 
summons,  within  those  cities  respectively;  except  in  the  case 
of  mayors'  and  recorders'  courts  of  cities,  which  courts  shall 

a.  *  The  superior  court  was  established  by  a  law  passed  in  1828.  (Lsws  1828, 
p.  141.^  By  sect.  18  the  said  court  shall  have  no  power  to  send  any  process  into 
any  other  county  than  the  city  and  county  of  New  York,  except  in  the  cases 
hereinafter  specified.  [The  excepted  cases  are  subpoanas.]  §  14.  Writs  of  sub- 
poona  issuing  out  of  the  said  court  shall  be  obligatory  upon  any  witness  duly 
served  therewith  within  this  State,  in  like  manner  as  if  such  writs  had  been 
issued  out  of  the  supreme  court;  and  obedience  to  such  subpoena  may  be  en- 
forced by  attachment. 

§  28.  The  chief  justice  and  each  of  the  associate  justices  of  the  said  court  may 
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(Hilj  have  jurledlction  where  all  the  defendants  reside  within 
the  cities  in  which  such  courts  are  respectivelj  situated.  The 
snpreme  court  may  remove  into  that  court  any  action  brought 
mider  this  subdivision  and  pending  in  the  superior  court  or 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action 
had  been  commenced  in  the  supreme  court;  such  order  for 
removal  and  for  change  of  place  of  trial  to  be  made  in  tbe 
sapreme  court  upon  motion,  and  on  filing  a  certified  copy  of 
snch  order  in  the  office  of  the  clerk  of  the  superior  court,  or 
of  the  court  of  common  pleas,  such  cause  shall  be  deemed  to 
be  removed  into  the  supreme  court,  which  shall  proceed  there- 
in as  if  the  same  had  originally  been  commenced  there;   and 

czerase  aU  the  powers  and  authority  iDcid^nt  (o  their  offices  at  chambers  touch- 
ing any  anit,  joagmeDt,  or  proceedine  in  the  said  court ;  and  it  shall  be  the  duty 
of  at  least  one  of  them  to  attend  daily,  at  all  seasonable  hours,  in  the  office  to  be 
provided  for  them  by  the  said  mayor,  aldermen,  and  commonalty,  for  the  dispatch 
of  ehamber  business;  and  ihe  said  justices,  and  each  of  them,  »hall  moreover  be 
and  they  are  hereby  authorized  to  perform  all  the  duties  which  the  justices  of  the 
npreme  court  oat  of  term  are  authorized  to  do  and  perform  by  any  statute  of 
this  State. 

§  6.  Either  of  the  judges  of  the  said  court  may  hold  the  same  for  the  trial 
of  eausea  and  for  the  hearing  of  noo-enamerated  motions,  Ac  ;  and  by  see.  2  of 
L&ws  of  1830,  p.  18,  all  the  powers  relative  to  the  hearine  of  non-euumerated 
motioos  which  oy  said  sixth  section  are  vested  in  a  single  judge  may  be  exercised 
by  such  judge  at  chambers. 

Act  of  1880,  s.  4.  Orders  out  of  court  relating  to  any  suit  pending  in  the  said 
common  pleas  after  any  default  entered,  or  any  issue  of  fact  shall  have  been 
joined  in  the  same,  shall  be  granted  by  the  first  judge  only  of  said  court  (except 
for  the  examination  of  witnesses  when  the  said  court  shall  be  actually  sitting), 
unless  he  shall  be  absent  from  the  city  of  l^ew  York,  or  incapacitatea  to  attend 
thereto  by  sickness. 

§  9.  The  same  power  is  hereby  given  to  the  first  judge  of  ssid  court  at  eham- 
hen  relative  to  suits  and  proceedings  in  such  court,  as  is  given  by  any  law  of  this 
State  to  the  justices  of  the  supreme  court  at  chambers. 

Laws  of  1821,  §  1.  The  first  judge  of  said  court  [of  Common  Pleas]  may  per- 
form all  the  duties,  and  exercise  all  the  powers  which  may  be  done  and  performed 
hjr  the  recorder,  "or  by  the  several  commissioners  appointed  by  virtue  of  the  act 
entitled,  an  act  to  appoint  coramiraioners  to  perform  certain  duties  of  judges  of 
the  supreme  court,**  or  any  subsequent  act,  dsc. 

Laws  of  1840,  ch.  276,  g  2.  A^ben  any  proceeding  shall  be  commenced  by  or 
hefore  any  judge  of  the  said  court  by  virtue  of  any  statute  of  this  State,  the  same 
iDsy  be  continued  by  or  b»'fore  any  other  judge  of  said  court 

§  8.  When  there  shall  be  a  motion  or  proceeding  in  the  said  court,  in  which 
it  shall  be  necessary  for  either  party  to  have  the  deposition  of  any  witness,  who 
may  be  within  tbe  jurisdiction  of  said  court,  and  who  shall  have  refused  to  make 
his  deposition  voluntarily,  the  said  court  may  issue  a  summons  requirinff  such 
witoess  to  attend  before  a  judge  thereof  to  make  his  said  deposition ;  and  obe- 
dience to  Buch  siunmons  may  be  enforced,  as  in  case  of  a  subpcsoa  issued  by  said 
court 

§  4.  All  the  provisions  of  this  act  shall  apply  to  the  court  of  common  pleas 
of  tbe  eity  of  New  York,  in  like  manner  and  to  the  same  extent  as  they  do  to 
tbe  superior  court  of  said  city. 
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the  clerk  with  whom  such  order  is  filed,  must  forthwith  de- 
liver to  the  clerk  of  the  comity  in  which,  by  such  order,  the 
trial  is  ordered  to  be  had,  to  be  filed  in  his  office,  all  process, 
pleadings,  and  proceedings  relating  to  such  cause.  And  any 
action  or  proceeding  pending  in  any  mayor's  or  recorder's 
court,  in  which  the  judge  is  for  any  cause  incapable  of  acting, 
may  by  such  court  be  transferred  to  the  county  court  of  the 
county;  and  therenpon  the  papers  therein  on  file  in  the 
mayor's  or  recorder's  court  shall  be  transmitted  to  the  county 
court ;  which  shall  thenceforth  have  jurisdiction  of  such  action 
or  proceeding. 

3.  To  actions  against  corporations  created  under  the  laws 
of  this  State,  and  transacting  their  general  business,  or  keeping 
an  office  for  the  transaction  of  business,  within  those  cities 
respectively,  or  established  by  law  therein,  or  created  by  or 
under  the  laws  of  any  other  State,  government,  or  country, 
for  the  recovery  of  any  debt,  or  damages,  whether  liquidated 
or  not,  arising  upon  contract  made,  executed,  or  delivered 
within  the  State,  or  upon  any  cause  of  action  arising  therein. 

Note  to  fubd.  1. 

a.  The  superior  court  an<l  eonaeqnetUly  the  coart  of  common  picas  hare  jjris- 
dietion  of  the  actions  mentioned  in  sections  123  and  124,  ivhich  include  actions 
for  partition  of  real  estate  situated  in  the  city  of  New  York,  and  aU  actions 
which  involve  in  any  form  the  determination  of  any  estate,  any  right,  or  any 
interest  in  and  to  lands  in  the  city  of  New  York,  without  reference  to  the  reH' 
dence  of  the  parties.  {Porter  v.  Lord,  13  How.  254;  2  Abb.  43;  4  Duer,  682 ; 
Varian  y.  Stevens,  2  Duer,  635 ;  NichoU  t.  Jiomaine,  9  How.  512.)  In  such 
actions,  the  cause  of  action  having  arisen,  or  tlie  subject  of  the  action  being 
situated,  within  the  city  of  New  York,  gives  the  court  jurisdiction  of  the  subject- 
matter  ;  and  then  the  court  may  acquire  jurisdiction  of  the  person  by  a  service  of 
the  summons  "in  any  part  of  the  ^tsiUi"  (Porter  v.  Lora,  supra);  and  in  au 
action  for  an  assault,  against  three  non- resident  defendants,  where  one  defendant 
only  was  served  within  the  city,  and  he  appeared  and  answered,  and  afterwards 
moved  to  have  the  action  discontinued  on  the  ground  that  the  other  defendants 
were  non-residents,  and  had  not  been  served  with  process, — the  motion  was 
denied,  because  the  court  had  jurisdiction  of  the  defendnnt  served,  and  as  to  the 
q^her  defendants  they  might  be  served,  or  the  plaintiif  discontinue  as  to  them, 
at  any  time  before  the  trial.    {McKenzie  y.  Hackstaff,  2  £.  D.  Smith,  75.) 

Note  to  tubd.  2  and  3. 

b.  Jurisdiction. — ^The  superior  court  has  jurisdiction  of  all  actions  against 
foreign  corporations,  where  the  cause  of  action  upon  which  the  suit  is 
brought  arises  within  the  city  of  New  York;  and  in  such  case  a  Toluntary 
appearance  by  the  defendant  (even  without  any  service  of  summons)  gives  the 
court  jurisdiction  of  the  person  (Watson  v.  The  Cabot  Rk,  5  Sand.  423,  affirmed 
in  the  court  of  appeals;  so  said,  4  Duer.  606);  and  has  concurrent  jurisdiction 
with  the  U.  S.  courts  in  admiralty  over  a  question  of  salvage  ( Cashmere  v.  Crovell, 
1  Sand.  715;  Cashmere  r.  De  Wolf,  2  id,  379).  It  has  not  jiTrisdiction  to  appoint 
a  receiver  to  wind  up  the  affairs  of  a  foreign  corporation  {bay  v.  U,  8,  Car  Spring 
Co.,  2  Duer,  608),  nor  to  issue  a  commission  of  lunacy  (Re  Brown,  1  Abb.  108; 
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4  Dner,  613),  nor  to  eompel  the  attendance  of  witneeaea  to  be  examined  under  a 
eDmmttaion  from  a  court  of  a  foreign  country  {He  Jay,  6  Sand.  674),  nor  of  pro- 
ee^n^ea  for  the  diiaolntion  of  a  corporation.  {Katienttroth  v.  Astor  Bank,  2  Duer, 
632;  Braht  ▼.  The  Fyihagcra»  Asto.,  4  Duei,  668.)  Perhape  Bubd.  8  "only 
relates  to  actions  to  recover  a  debt  or  damages,  or  such  equitable  relief  aa  one 
natural  person  may  claim  of  another"  {id),  and  the  equitable  powers  of  the 
superior  court  can  only  be  exercised  in  those  actions  and  proceedings  which  its 
jaradiction  as  defined  by  the  code  properly  embraces.  (77i«  People  v.  Porter,  1 
Dii«r,  709.)  An  action  commenced  in  that  court  by  iodiTidual  corporators  of 
IS^w  York  city  against  the  Mayor,  Aldermen,  and  Commonaity,  asking  for  au 
rajnoetion  restraining  the  defendants  from  granting  the  right  to  construct  a  rail- 
iwid  in  said  city,  is  within  the  jmnsdiction  of  that  court,  both  as  to  parties  and 
Bcbjeet-matter,  and  that  court  has  also  jurisdiction  to  grant  the  injunction  sought 
[7%t  PtopU  T.  Sturtewmty  5  Selden,  268);  and  the  superior  court  has  jurisdiction 
of  an  action  for  divorce  by  reason  of  adultery  committed  within  this  State,  when 
the  parties  to  the  action  were  inhabitants  of  this  State,  and  lesiiied  in  it  when 
the  offenee  was  committed,  and  continued  to  reside  in  it  up  to  the  time  of  suit 
broDgbt,  the  defendant  then  residing  in  the  city  of  New  i  ork.  (^orreU  v.  For- 
rmL,  6  Doer,  102.) 

See  sections  189  and  427,  jnm/. 

OL  The  court  will  not  sanction  any  attempt  by  fraud  or  misrepresentation  \o 
brit^p  *  P*rty  within  the  jurisdiction  {Carpenter  v.  Spooner,  2  Sand.  717 ;  2  Code 
R.  140 ;  8  i(/^  28 ;  Oaupil  v.  Simofison,  3  Abb.  474) ;  thus  where  by  a  false  state- 
ment»  made  for  the  purpose,  a  dt-fendant  was  induced  to  come  within  the  city  of 
Kew  York,  and  was  there  served  with  a  summons  in  an  action  in  the  superior 
eonrty  the  service  was  set  aside.    {Id.) 

6.  The  superior  court  has  the  same  powers  to  compel  discovery  by  the  partifs 
to  a  aoit  pending  therein,  which  are  conferred  by  the  revised  s'tHtutes  on  the 
supreme  court  {GoiUd  t.  M*Carthy,  1  Kernan,  576 ;  see  note  to  section  Z^%,po%t) ; 
and  the  justices  of  the  superior  court  may  issue  attachments  sgainet  absconding, 
eoaeealed,  or  non-resident  debtors.    {Renard  v.  HarwmB,  8  Kernan,  269.) 

c  In  an  action  in  the  common  pleas,  the  defendant  (a  non-resident)  was 
served  with  the  aummona  out  of  the  jurisdiction  of  the  court,  and  he  without 
objection  or  reservation  gave  notice  of  appearance,  and  then  moved  to  set  aside 
the  proceedings  for  want  of  jurisdiction  of  his  person  ;  the  court  held  that  the 
defendant,  by  appearing  voluntarily  and  without  objection,  had  ootiferred  juris- 
diction.     {Smith  v.  Dipeer,  2  Code  R.  70.) 

di  The  common  pleas  has  jurisdiction  of  judgments  on  reco^izances  docketed 
with  the  county  clerk  nnder  laws  fA  1844  (Laws  1845,  p.  250);  and  to  remit 
fines  and  forfeit  recognixances  in  the  eame  cases,  and  in  like  manner  as  such 
power  was  heretofore  given  by  law  to  courts  of  common  pleas ;  and  to  correct 
and  discharge  the  dockets  of  hens  and  of  judgments  entered  upon  reoogoizances ; 
and  to  exercise  in  the  city  and  county  of  New  York  all  the  powers  and  jurisdic- 
tion DOW  or  hereafter  conferred  upon  or  ve^t^-d  in  the  said  court,  or  the  county 
eonrta  in  their  counties,  and  the  powers  and  jurisdiction  which  were  vested  in 
the  eourt  of  common  pleas  for  the  city  and  county  of  New  York  before  the 
enactment  of  the  code.    (Laws  1854,  p.  464.) 

«.  For  a  hiatory  of  the  New  York  court  of  common  pleas,  an  account  of  its 
jndieial  organization  and  jurisdiction,  the  reader  is  referred  to  an  elaborate  article 
by  the  Honorable  Cbarlea  P.  Daly,  one  of  the  judges  of  the  oourt^  in  1  £.  D. 
Smith's  Reports. 

f^  Remoeal  of  eautet. — ^Thc  making  an  order  for  the  removal  of  an  action  from 
the  anperior  into  the  supreme  court,  is  a  matter  within  the  discretion  of  the 
court,  and  the  removal  will  not  be  ordf^red  unless,  upon  the  facts  shown,  the 
conrt  can  see  good  cause  for  directing  it  {Campbell  v.  Butler,  4  Abb.  55);  but  the 
removal  is  ordered  in  all  cases  where  sufHcient  cause  for  removal  is  shown.  {Gar- 
patter  v.  Spooner,  8  Code  R.  23;  2  Sand.  717.) 

§  34.  [40.]  (Am'd  1849.)    Common  pleas  to  review  certain 
judgments. 

The  court  of  common  pleas  for  the  city  and  county  of  New 
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Tork,  sliall  also  have  power  to  review  the  judgments  of  tho 
marine  court  of  the  city  of  New  York,  and  of  the  justices* 
courts  in  that  city. 

See  eection  427  and  note,  and  eection  852. 

§  35.  [41.]  TerfM. 

The  superior  court  of  the  city  of  New  York,  and  the  coart 
of  common  pleas  for  the  city  and  county  of  New  York,  shall- 
within  twenty  days,  appoint  general  and  special  terms  of  those 
courts,  respectively,  and  prescribe  the  duration  thereof;  and 
they  may,  from  time  to  time,  respectively  alter  such  appoiat* 
ments ;  and  hereafter  no  fee  shall  be  paid  for  any  service  of  & 
judge  of  either  of  those  courts, 

§  36.  [42.]  By  wJwm  hdd. 

A  general  term  sball  be  held  by  at  least  two  of  the  judges 
of  those  courts  respectively,  and  a  special  term  by  a  single 
judge. 

§  37.  [43.]  Judgments^  v>here  gi/oen. 

judgments  upon  appeal  shall  be  given  at  the  general  term  ; 
all  others,  at  the  special  term. 

§  38.  [44.]  Judgment^  how  pronounced. 

Tiie  concurrence  of  two  judges  shall  be  necessary  to  pro- 
nounce a  judgment  at  the  general  term.  If  two  do  not  concur 
the  appeal  shall  be  reheard. 

§39.  Ctier, 

A  crier  shall  be  appointed  by  the  superior  court  of  the  city 
of  New  York,  and  by  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  respectively,  to  hold  his  office  during 
the  pleasure  of  the  court.  He  shall  receive  a  salary,  to  be  fixed 
by  the  supervisors  of  the  city  and  county  of  New  York,  and 
paid  out  of  the  county  treasury. 

§  40.  Superior  Cowrt, 

Tlie  superior  court  of  the  city  of  New  York,  shall,  from  the 
first  day  of  May,  1849,  consist  of  six  justices. 

[Sections  41  to  45  inclaaive,  obsolete.] 
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§46.  Tenm. 

A  general  term  of  the  superior  court  may  be  held  by  any 
two  of  the  six  justices  thereof,  and  a  special  term  by  any  one 
of  them ;  and  general  and  special  terms,  one  or  more  of  them, 
may  be  held  at  the  same  time. 

§  47.  [As  am'd  Laws  1851,  p.  8.]  Certain  suits  may  ie  trans- 
/erred. 

All  civil  suits  at  issue  at  the  time  of  the  passage  of  this 
act,  that  from  and  after  the  first  of  May,  1849,  shall  be  placed 
upon  the  calendar  of  the  supreme  court,  at  any  general  or 
special  term  thereof  to  be  held  in  the  city  of  New  York,  and 
which  shall  be  in  readiness  for  hearing  on  questions  of  law 
only,  or  are  equity  cases,  may  by  an  order  of  that  court,  or  of 
the  judge  holding  such  special  term,  be  transferred  to  the  said 
Buperior  court  of  the  city  of  New  York,  and  to  be  heard  at  the 
general  terms  thereof. 

a.  The  phrase  "  equity  cases"  means  suits  in  equity  commenced  prior  to  July, 
1B48,  and  then  pending  in  the  supreme  court.  (Giles  t.  Z^on,  1  Goae  Rep.,  N.  8., 
S67;  4  Corns.  600> 

§  48.  Jurisdiction  of  transferred  suits. 

The  said  superior  court  shall  have  jurisdiction  of  every  suit 
so  transferred  to  it,  and  may  exercise  the  same  powers  in 
respect  to  every  such  suit,  and  any  proceedings  therein,  as  the 
supreme  court  might  have  exercised,  if  the  suit  had  remained 
in  that  court. 

[Section  49  was  repealed,  Laws  1851,  p.  8.] 

§  50.  Appeal. 

Appeals  from  the  judgments  of  the  superior  court  in  such 
suits,  may  be  taken  to  the  court  of  appeals,  in  the  same  man- 
ner as  from  the  judgments  of  the  superior  court  in  actions 
originally  commenced  therein. 

§  51.  Section  ajpplied. 

The  provisions  of  section  twenty-eight  of  this  act,  shall 
apply  to  the  said  suparior  court. 
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TITLE  VL 


Of  the  Courts  of  Justices  of  the  Peace. 

SacrnoN  52.  Repeal  of  existiag  provisions. 

58.  Jurisdiction. 

54.  No  jurisdiction  in  certain  easesi 

55.  Answer  of  title. 

56.  Undertaking. 

57.  Suit  discontinued. 

58.  If  undertaking  not  gi?en. 

59.  The  same. 

60.  New  action. 

61.  Costs. 

62.  Answer  of  title  as  to  one  cause  of  action. 
6S.  Docketing  judgments. 

64.    Rules. 

§  52.  [45.]  (Am'd  1S49.)    Repeal  of  existing  promdons. 

The  provisions  contained  in  sections  two,  tlu-ee,  and  four,  of 
the  article  of  the  revised  statutes  entitled,  "  Of  the  jurisdiction 
of  justices'  courts,"  as  amended  bj  sections  one  and  two  of 
the  act  concerning  justices'  courts,  passed  May  14, 1840,  and 
the  provisions  contained  in  sections  59  to  66  of  the  same 
article,  both  inclusive,  are  repealed,  and  the  provisions  of  this 
title  substituted  in  place  thereof.  But  this  repeal  shall  not 
affect  any  action  heretofore  commenced  in  a  coui't  of  a  justice 
of  the  peace. 

a.  The  statutory  provisions  relating  to  these  courts  are  2  R.  S.,  4th  ed.  428  to 
459;  Laws  1846,  cap.  120,  140,  276;  Laws  1847,  cap.  829. 

Tht  Sitnwumi, 

h.  The  form  of  the  summons  in  these  courts  Is  not  goyerned  by  the  code. 
( Williatns  t.  Friee^  2  Sand.  229.)  But  the  summons  should  state  a  cause  of 
action  {Ellis  ▼.  Merrit,  2  Code  R.  68;  Cooper  v.  Chamberlain,  ib.  142;  Bray  t. 
Andreas^  1  K  D.  Smith,  S87 ;  ffogan  y.  Baker,  2  ic^  22;  contra,  see  Cornell  v.  Ben- 
9ie(t,  11  Barb.  657 ;  Smith  y.  Joye$,  12  t6.  21);  but  vhere  the  defendant  was  8um> 
moned  to  answer  the  plaintifiTs  "  complaint  for  money  due  "  (Silhnan  y.  Boiger,  4 
E.  D.  Smith,  286),  or  to  answer  the  complaint  of  J.  W.  B.  for  $100  damsges  la 
action  on  contract,  it  was  held  sufficient  {Bray  v.  Andreas  1  id.  887);  and  where 
the  summons  was  *'to  answer  the  complaint  for  professional  services  "(^we/i  v. 
Dean,  8  id.  172)  and  also  where  the  summons  required  the  defendant  to  answer  in 
"  civil  action  for  damage  and  false  representation  in  the  sale  of  a  horse,"  on  ap- 
peal it  was  held  sufficient,  and  the  court  said,  **  We  have  repeatedly  held  tlie  par- 
ticular plea  need  not  be  stated  in  the  summona  {Delancey  v.  Nagle,  16  Barb.  97.) 

c.  A  summons  stating  a  cause  of  action  for  more  than  $100,  is  a  nullity  (  Taper 
Y.  Hannah,  6  Hill,  681);  but  now  although  a  summons  issued  by  a  justice  claims 
damages  to  an  amount  exceeding  $100,  the  defendant  is  bound  to  appear  in  the 
action,  inasmuch  as  justices  of  the  peace  have  jurisdiction  of  some  actions 
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wherein  judgments  are  cUumed  for  Biuns  oyer  $100  {Humphrey  v.  Persons,  23 
BM-b.  318). 

b.  All  defects  in  the  Bummons  and  service  thereof,  are  cured  by  appearance 
and  ansirer  withont  objection  {ffeilner  y.  Burros,  8  CJode  R.  17 ;  Ouskingham  v. 
PhiUips,  1  £.  D.  Smith,  417 ;  Andretos  y.  Thorp,  ib.  615 ;  Bray  v.  Andreas,  ib. 
887 ;  Hoffon  t.  Baker,  2  ib.  22). 

f:  In  an  action  agouist  a  railroad  company,  if  the  constable  return  that  he 
seryed  the  summons  ^ personally  on  A  B,  freight-agent  of  defendants,  at,  Ac, 
no  person  haying  been  designated  by  them  upon  whom  process  might  be  seryed, 
and  that  no  officer  of  the  company  resided  within  the  county,  on  whom  process 
eould  be  seryed,  held  that  defendant  might  show  that  the  seryice  was  unauthor- 
ized, as  there  was  a  director  resident  in  the  county.  ( Wheeler  t.  N,  Y.  dt  Harlem 
Rail  Road  Company,  24  Barb.  414.)  But  the  return  cannot  be  contradicted  col- 
laterally in  another  action ;  to  defeat  the  judgment,  the  remedy  is  by  appeal,  or 
against  the  constable.    (iV.  Y.  A  Erie  R.  R.  Company  y.  Purdy,  18  id.  674.) 

d.  A  return  of  personal  seryice  indorsed  on  the  summons  ij  the  justice,  at  the 
request  of  the  constable,  but  not  subscribed-  by  the  constable,  is  insufficient,  and 
does  not  confer  jurisdiction  on  the  justice.    {Reno  y.  Pinder,  24  Barb.  423.) 

e.  It  seems  a  justice  of  the  peace  has  no  jurisdiction  of  an  action  to  recoyer 
damages  for  fraud  in  the  sale  and  purchase  of  real  property  (  White  y.  Seaver,  25 
Barb.  236),  or  an  action  against  a  justice  for  a  false  return.  (  Warden  y.  Brovon, 
14  How.  327.) 

f.  A  justice  of  the  peace  has  not  jurisdiction  by  long  summons  oyer  aU  per- 
sons residing  in  his  county,  but  only  oyer  those  who,  residing  in  the  county,  also 
reside  in  his  own  town,  or  adjoining  his  own  town ;  or  where  the  plaintiff  resides 
in  the  same  town  with  the  justice,  or  an  adjoining  one.  {Cooper  y.  Ball,  14  How. 
295). 

9.  In  an  action  to  recoyer  penalties  for  the  yiolation  of  the  excise  law,  it  is  a 
soflScient  endorsement  of  the  summons  if  it  state  that  such  sunmions  is  issued 
*' according  to  the  proyisions  of  tit.  9,  p.  1,  ch.  20,  of  the  statute  of  excise  and  the 
regalation  of  tayems  and  groceries."  (Perry  y.  Tynen,  22  Barb.  137 ;  and  see 
AndrewM  t.  Harrington,  19  id.  343  ;  Marselis  y.  Seaman,  21  id.  819.) 

§  53.  [46.]  (AmM  1849,  1851,  1860,  1861.)     Jurisdiction. 

Justices  of  the  peace  shall  haye  ciyil  jurisdiction  in  the  following  ac- 
tions, and  no  others ;  excepting  as  in  the  second  section,  it  is  provided  : — 

1.  In  actions  arising  on  contracts  fjr  the  recovery  of  money  only,  if 
the  sum  claimed  does  not  exceed  two  hundred  dollars. 

.2.  An  action  for  damages  for  an  injury  to  the  person,  or  real  prop- 
erty, or  for  taking,  detaining,  or  injuring  personal  property,  if  the  dam- 
ages claimed  do  not  exceed  two  hundred  dollars. 

8.  An  action  for  a  penalty  not  exceeding  two  hundred  dollars. 

4.  An  action  commenced  by  attachment  of  property,  as  now  provided 
by  statute,  if  the  debt  or  damages  claimed  do  not  exceed  two  hundred 
dollars. 

6.  An  action  upon  bond  conditioned  for  the  payment  of  money,  not 
exceeding  two  hundred  dollars,  though  the  penalty  exceed  that  sum,  the 
judgment  to  be  given  for  the  sum  actually  due.  Where  the  payments 
are  to  be  made  by  instalments,  an  action  may  be  brought  for  each  in- 
stalment as  it  becomes  due. 

6.  An  action  upon  a  surety  bond  taken  by  them  ;  though  the  pen- 
alty or  amount  claimed  exceed  two  hundred  dollars. 

7.  An  action  upon  a  judgment  rendered  in  a  court  of  justice  of  the 
peace,  or  by  a  justice  or  other  inferior  court  in  a  city  where  such  action 
is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  defendant, 
where  the  amount  confessed  shall  not  exceed  five  hundred  dollars,  in  the 
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manner  prescribed  by  article  8,  title  4,  cbapter  2\  of  part  3,  of  the  Re- 
vised Statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or  exchange 
of  personal  property,  if  the  damages  claimed  do  not  exceed  two  hundred, 
dollars. 

Section  2.  In  actions  in  courts  of  justicos  of  the  peace,  where  the 
amount  claimed  shall  exceed  one  hundred  dollars,  and  the  recovery,  ex- 
clusive of  costs,  shall  exceed  one  hundred  dollars,  there  shall  be  allowed 
to  the  plaintiff,  in  addition  to  the  costs  now  allowed  by  law,  a  counsel - 
fee  of  ten  dollars,  which  shall  enter  into  and  form  a  part  of  the  judpr- 
moot.  If  the  recovery  in  such  action  shall  be  in  favor  of  the  plaintiif, 
but  for  a  sum  less  than  one  hundred  dollars,  exclusive  of  costs,  there 
shall  be  allowed  to  the  defendant  a  counsel-fee  of  ten  dollars,  which  fee 
shall  be  deducted  from  such  recovery  ;  and  if  the  recovery  in  such  action 
shall  be  in  favor  of  the  defendant,  he  shall  be  allowed  a  counsel-fee  of 
ten  dollars,  in  addition  to  the  costs  now  allowed  by  law,  which  fee  shall 
enter  into  and  form  a  part  of  the  judgment  in  his  favor. 

10.  An  action  to  recover  the  possession  of  personal  property  claimed, 
the  value  of  which,  as  stated  in  the  affidavit  of  the  plaintiff,  his  agent  or 
attorney,  shall  not  exceed  the  sum  of  one  hundred  dollars. 

The  plaintiff  in  such  action,  at  the  time  of  issuing  the  summons,  but 
not  afterwards,  may  claim  the  immediate  delivery  of  such  property  as 
hereinafter  provided. 

Before  any  process  shall  be  issued  in  an  action  to  recover  the  pos- 
session of  personal  property,  the  plaintiff,  his  agent,  or  attorney,  shall 
make  proof  by  affidavit,  showing  : 

1.  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate  posses- 
sion, of  the  property  claimed,  particularly  describing  the  same. 

2.  That  such  property  is  wrongfully  withheld  or  detained  by  the 
defendant. 

3.  The  cause  of  such  detention  or  withholding  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  making  the 
affidavit. 

4.  That  said  personal  property  has  not  been  taken  for  any  tax,  fine, 
or  assessment,  pursuant  to  statute,  or  seized  by  virtue  of  an  execution  or 
attachment  against  the  property  of  said  plaintiff;  or  if  so  seized,  that  it 
is  exempt  from  such  seizure  by  statute. 

5.  The  actual  value  of  said  property. 

On  receipt  of  such  affidavit,  and  an  undertaking,  in  writing,  executed 
by  one  or  more  sufficient  sureties,  to  be  approved  by  the  Justice  of  the 
Peace  before  whom  such  an  action  is  commenced,  to  the  effect  that  they 
are  bound  in  double  the  value  of  such  property  as  stated  in  said  affidavit, 
for  the  prosecution  of  said  action,  and  for  the  return  of  said  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may  for  any  .cause  be  recovered  against  said  plain- 
tiff,  the  Justice  shall  endorse  upon  said  affidavit  a  direction  to  any  con- 
stable of  the  county  in  which  said  Justice  shall  reside,  requiring  said 
constable  to  take  the  property  described  therein  from  the  defendant,  and 
keep  the  same^  to  be  disposed  of  according  to  law  ;  and  the  said  Justice  shall 
at  the  same  time  issue  a  summons  directed  to  the  defendant,  and  requiring 
him  to  appear  before  said  Justice  at  a  time  and  place  to  be  therein  specified, 
and  not  more  than  twelve  days  from  the  date  thereof,  to  answer  the  com- 
plaint of  said  plaintiff;  and  the  said  summons  shall  contain  a  notice  to  the 
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defendant  that  in  case  he  shall  fail  to  appear  at  the  time  and 
place  therein  mentioned,  the  plaintiff  will  have  judgment  for 
the  |»os8e66!on  of  the  property  det^cribed  in  said  affidavit,  with 
the  costs  and  disbnrsenients  of  said  action. 

The  constable  to  whom  said  affidavit,  endorsement,  and 
snmmons  shall  be  delivered,  shall  forthwitli  take  tlje  property 
described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  witiiout 
delay,  serve  upon  said  defendant  a  copy  of  such  affidavit, 
notice  and  summons,  by  delivering  the  same  to  him  pei-sonally, 
if  be  can  be  found  in  said  county  ;  if  not  found,  to  the  agent  of 
t!ie  defendant  in  whose  possession  said  property  shall  be  found; 
if  neither  can  be  found,  by  leaving  such  copies  at  the  usual  place 
of  abode  of  the  defendant,  with  some  pei'son  of  suitable  age  and 
discretion.  And  shall  forthwith  make  a  return  of  his  proceed- 
ings thereon,  and  the  manner  of  serving  the  same,  to  tlie  Justice 
who  issued  the  said  summcms. 

The  defendant  may  at  any  time  after  such  service,  and 
at  least  two  days  before  the  return  day  of  said  summons,  serve 
upon  plaintiff  or  constable  who  made  such  service,  a  notice  in 
writing  that  he  excepts  to  sureties  in  said  bond  or  undertaking; 
and  if  Tie  tail  to  do  so,  all  objection  thereto  shall  be  waived. 
If  such  notice  be  served,  the  sureties  shall  justify,  or  the  plain- 
tiff give  new  sureties  on  the  return  day  of  said  summons,  who 
Bhall  then  appear  and  justify,  or  said  justice  shall  order  said 
propertj'  delivered  to  defendant,  and  shall  also  render  judg- 
ment for  defendant's  costs  and  disbursements. 

At  any  time  before  the  return  day  of  said  summons, 
the  said  defendant  may,  if  he  has  not  excepted  to  plaintiff's 
sureties,  require  the  return  of  said  property  to  him,  upon  giving 
to  the  plaintiff,  and  filing  same  with  the  justice,  a  written  un- 
dertaking, with  one  or  more  sureties,  who  shall  justify  before 
said  justice  on  the  return  day  of  said  summons,  to  the  effect 
that  they  are  bound  in  double  the  value  of  said  property,  as 
state  1  in  plaintiff's  affidavit,  for  the  delivery  thereof  to  said 
plaintiff  if  such  delivery  be  adjudged,  and  fur  the  payment  to 
liim  of  such  sum  as  may  for  any  cause  be  recovered  against  said 
defendant ;  and  if  such  return  be  not  required  before  the  return 
day  of  said  summons,  the  property  shall  be  delivered  to  said 
plaintiff. 

The  qualification  of  sureties  and  their  justification  un- 
der this  act,  shall  be  the  same  as  provided  in  sections  one 
hundred  and  ninety-four  and  one  hundred  and  ninety-five  of 
the  Code,  in  respect  to  bail  on  arrest  in  the  Supreme  Court. 

Sections  two  hundred  and  fourteen,  two  hundred  and 
fifteen,  and  two  hundred  and  sixteen  of  the  Code,  shall  apply 
to  proceedings  and  actions  brought  under  this  act,  substituting 
the  word  constable  for  the  word  sheriff  whenever  it  occurs  in 
either  of  said  sections. 

The  actions  so  commenced  shall  be  tried  in  all  respects 
as  other  actions  are  tried  in  justice  courts. 
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In  all  actions  ft»r  the  recovery  of  the  possession  of  per- 
sonal pruperty,  as  liercin  provided,  if  the  property  shall  not 
have  been  delivered  to  plaintiff,  or  the  defendant  by  answer 
shall  claim  a  retnrn  thereof,  the  justice  or  jury  shall  assess  the 
ralne  thereof,  and  the  injury  sustained  hy  the  prevailini^  |»arty 
by  reason  uf  the  taking  or  detentinn  thereof,  and  the  justice 
sliall  render  judgment  accordingly,  with  costs  and  disburec- 
ments. 

If  it  shHll  appear  by  the  return  of  a  constaMe  that  he 
hns  taken  the  property  described  in  the  plaintitf's  affidavit,  and 
that  defendant  cannot  bo  fouud,  and  has  no  last  place  of  abode 
in  said  county,  or  that  no  agent  of  defendant  coulcl  be  found  on 
whom  service  could  be  made,  the  justice  may  proceed  with  the 
cause  in  the  same  manner  as  though  there  had  been  a  peraoiial 
service. 

For  the  endorsement  orr  said  affidavit,  the  justice  shall 
receive  an  additional  fee  of  twenty-five  cents,  which  shall 
be  included  in  the  costs  of  the  suit. 

a.  Ad  action  afl^aiDst  a  juBtiftA  of  the  peace  for  a  false  retnm  w  not  witblo  aoy 
of  tbe  0peeificaiious  in  this  aeotioo.    (  Worden  v.  Brawn,  14  How.  827.) 

Note  to  tubd.  1. 

b.  If  the  plaintiff  state  his  demand  at  more  than  one  hundred  doUars,  bnt 
daiiii  damages  only  to  one  hundred,  the  justice  has  jurisdiction.  So,  the  plaintilf 
may  sue  on  a  demand  exceeding  one  hundred  dullard,  and  reduce  it  to  the  Jo^tIce's 
jurisdiction  by  Toluutar)*  credits  or  deductions.  (7\Uile  ▼.  Mcuttou,  1  Johns.  Caa^ 
25;  12  Johns.  425;  Bennett  v.  IngenoU,  24  Wend.  118.)  The  plaintiff  is  not 
obliged,  when  he  commencee  his  suit  t-o  re<hiee  his  demand  to  $100,  for  that  uii,^ht 
give  the  defendant,  if  he  has  a  set-off,  an  undue  atWantage.  The  parties  may 
present  and  prove  their  demands  as  they  are,  and  if  a  balance  is  found  exceeding 
the  justice's  J urisdietiun,  the  excels  may  be  remitted,  and  judgment  taken  for  the 
residue.     (Justice's  Manual,  8d  ed.  IS.) 

c  One  indivisible  contract  cannot  be  made  the  foundation  of  several  suits,  so 
as  to  recover  part  in  one  suit,  and  part  in  another.  (8«e  in  note  to  section  140, 
po9i.)  This  rule,  however,  ia  only  applicable  to  hostile  suits  (Cornell  v.  Cook^  7 
Cow.  310);  for  the  parties  may,  by  consent^  divide  a  large  demand  into  any 
number  of  smaller  ones,  and  the  defendant  may  coufesa  separate  judgments  for 
each. 

d.  A  justice  has  no  jurisdiction  where  the  sum  V^tal  of  the  accounts  of  both 
parties,  proved  to  his  saiinfaction,  exceeds  four  hundred  dollars.  But  where 
accounts  hav<f  been  settled,  the  balance  u  the  only  subsisting  account;  and  utileas 
this  balance  and  the  subsequent  accounts,  exceed  four  hundred  dollars,  the  justice 
has  jurisdiction.     (Code,  sec.  54,  subd.  4 ;  2  Cow.  431.) 

e.  An  nction  CHnnot  be  brought  upon  a  judgment  rendered  in  one  of  the  dis- 
trict courts  of  the  city  of  New  York,  between  the  eame  partieSj  without  leave  of 
the  court  first  obtained.     (Thompson  v.  Sutphen,  2  E.  D.  Smith,  527;  MilU  ▼. 

Winelowy  id.  IS;  8  Code  R.  44 ;  overruling  Maguire  v.  Oallagher,  2  Saud.  402.) 

f.  Although  a  justice  haa  no  jurisdiction  of  a  suit  against  a  foreign  corporntion, 
such  corporation  may  confer  jurisdiction  by  appearing  and  answering  without 
objecting  to  the  jurisdiction.  (Paulding  v.  Hudson  Manf.  Co.,  S  Code  K.  223;  % 
£.  D.  Smith,  38.) 

Note  to  sML  2. 

g.  A  justice  of  the  peace  has  no  jurisdiction  of  an  action  for  taking  and  oon* 
yerting  personal  property,  where  the  plaintiff  in  his  complaint  claims  judgment 
for  $200 ;  and  in  such  a  case,  a  judgment  in  favor  of  the  plaintiff  will  be  reversed, 
after  a  trial  upon  the  merits  without  objection.  (Bellinger  v.  Ford,  14  Barb. 
250.) 

h,  A  justice  has  jurisdiction  of  an  action  against  a  sheriff  for  not  returning  aa 
exeentton,  where  the  amount  of  damage  does  not  exceed  $100,  semble,  (Lo%ighran 
y.  Orser,  15  How.  281 ) 
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Note  to  mbd,  6. 

a.  Tlie  jarisdiction  conferred  onjastices  of  the  peaoe,  in  respect  to  actions 
upon  joBtiees*  jadgments,  is  general,  and  is  not  limited  to  cases  in  which  the 
amount  claimed  does  not  exceed  $100.  A  justice  therefore  has  jurisdiction  of  an 
action  upon  a  judgment  rendered  in  a  justice's  court,  and  to  render  judgment  for 
the  amoant  due  thereon,  although  it  exceed  $100.  (Humphrey  y.  Persont,  23 
Barh.  SIS.) 

Note  to  tubd.  8. 

b.  Where  a  suit  was  commenced  in  a  justice's  court  hy  personal  service  of  a 
snmmonsy  on  the  return  day  the  plaintiff  and  defendant  appeared :  the  plaintiff 
declared  on  a  note  for  $100,  the  defendant  consented  that  judgment  might  he  ren- 
dered against  him  for  that  amount;  and  such  a  judgment  was  held  valid,  although 
there  was  no  affidavit  of  the  amount  due,  nor  eon^ssion  in  writing,  nor  proof  of 
the  plaintiff's  demand.  (Oatee  v.  Ward,  11  Barb.  424.)  Such  a  case  is  not 
wiUun  this  provision  of  the  codei 

e.  A  judgment  hy  confession  for  a  sum  exceeding  |250  would  be  void.  {DanieU 
T.  BinkUan,  5  How.  822;  GriewoldY.  Sheldon,  1  Code  Rep.,  N.  S.,  261.) 

§  54.  [47.]    Jfo  jurisdiction  in  certain  cases.* 
But  no  justice  of  the  peace  shall  have  cognizance  of  a  civil 
action —  '^ 

1.  In  which  the  people  of  this  State  are  a  party,  excepting 
for  penalties  not  exceeding  one  hundred  dollars  : 

2.  Kor  where  the  title  to  real  property  shall  come  in  ques- 
tion, as  provided  by  sections  56  to  62,  both  inclusive: 

3.  Nor  of  a  civil  action  for  an  assault,  battery,  false  impris- 
onment, libel,  slander,  malicious  prosecution,  criminal  conver- 
eation,  or  seduction : 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the 
accoants  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  four  hundred  dollars : 

5.  Kor  of  an  action  against  an  executor  or  administrator  as 
Buch. 

Note  to  eubd.  2. 

d,  Where  the  complaint  is  so  drawn  that  the  defendant  can  set  up  a  title  in 
his  answer,  and  on  giving  the  requisite  security,  oust  the  justice  of  his  jurisdio- 
tioD,  bat  he  omits  to  set  up  title,  the  justice  retains  his  jurisdiction,  and  the 
defendant  wiU  be  precluded  from  drawing  it  in  question  on  the  trial.  (Adanu  y. 
JUwere,  U  Barb.  990.) 

Note  to  eubd  8. 

e.  A  joetiee  of  the  peace  has  jurisdiction  to  try  an  action  for  willfully  neglect- 
ing to  issue  an  execution  on  a  judgment  recovered  before  the  defendant  as  a 
justice  of  the  peace.    (  Van  Vleek  ▼.  Burroughe,  6  Barb.  841.) 
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/.  When  such  proof  is  made,  the  justice  is  required  to  enter  a  judgment  of 
discontinuance,  with  coets.    (10  Wend.  569.    Bee  s.  804,  sub.  8,  post,) 

*  g.  The  statute  declaring  that  no  judge  of  any  court  can  sit  as  such  in  any 
esuse  in  which  he  is  a  party,  extends  to  justices  of  the  peace.  (Bakbein  y. 
UeArthur,  17  Barb.  416,  and  see  Chapin  y.  ChurehUl,  12  How.  867);  but  the 
statute  forbidding  a  partner  of  or  clerk  to  a  judge  practising  before  him,  does  not 
apply.  (Fox  y.  Jackeon,  8  Barb.  865.)  The  provision  suspending  the  jurisdiction 
of  a  justice  on  his  becoming  an  inn-holder,  or  tavern-keeper,  applies  to  his  civil 
jorisdietion.    (Riee y.  MUks, 7  Barb.  887) 
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a.  The  mftttersof  account  must  be  open  and  unliquidated  (2  Cow.  418);  tlmsy 
if  the  plaintiff  should  prove  a  claim  of  $300,  and  the  defendant  payment  on  ac- 
count of  $250,  the  justice  must  give  judgment  for  the  balance.  {16.)  But  if  in- 
stead, the  defendant  had  proved  a  set-off  to  the  amount  of  $250,  the  justice  must 
have  dismissed  the  complaint    (10  Wend.  555,  557.) 

6.  A  claim  for  a  balance  of  $86  for  work  and  labor,  the  aggregate  of  which 
work  and  labor  amounted  to  $400,  reduced  by  payments  to  the  sum  first  named, 
does  not  create  a  case  of  mutual  accounts.  Paymeots  on  account  are  not  in  any- 
proper  sense  items  of  that  account  in  favor  of  a  def<'ndant  The  accoant, 
although  reduced  b;^  payments,  is  on  one  side  only.  ( Ward  v.  In^4iham,  1  £L 
p.  Smith,  588.)  It  is  otherwise  when  the  defence  seeks  to  set  off  items  arising^ 
in  a  course  of  mutual  dealing,  which  themselves  constitute  an  affirmative  claim 
in  the  defendant's  favor,  and  which  have  not  been  specifically  appropriated  as 
payments  in  reduction  of  the  plaintiff's  claim.  (lb.) 

e.  Where  the  plaintiff  in  an  action  arising  on  contract,  and  for  the  recovery  of 
money  only,  proves  contested  demands  which  with  those  established  by  the  de- 
fendant exceed  $400  in  amount,  a  case  arises  in  whieh  a  justice  of  the  peace  has 
no  jurisdiction ;  and  demands  contested  by  the  pleadings  but  admitted  on  the 
trial  are  "proved,"  within  the  meaning  of  that  word  as  used  in  this  subdivision. 
The  admission  at  the  trial  dispenses  with  other  evidence,  and  is  itself  the  proof 
on  which  the  justice  acta.  A  plaintiff  is  not  required  to  commeoce  an  action  in 
a  justice's  court  and  prove  demands  which,  with  those  proved  by  the  defendant^ 
shall  exceed  $400,  and  then  be  dismissed,  as  a  necessary  preliminary  to  suiag  in 
a  court  of  record.  {SHlwell  v.  StapUa,  8  Abb.  865 ;  5  Duer,  691.) 

d  Where  the  purchaser  of  an  unfinished  house,  by  the  consent  of  the  seller  re- 
tained $500  of  the  consideration  money,  to  be  applied  to  the  completion  of  the 
building,  and  in  an  action  by  the  seller  brought  in  the  court  of  common  pleaa 
among  other  things  to  recover  a  part  of  that  sum  as  purchase-money  due,  it  ap- 
peared that  it  had  been  so  expended  pursuant  to  the  agreement  uaaer  whieh  it 
was  reserved, — held  that  such  expenditure  was  to  be  deemed  to  all  intents  a  pay- 
ment, and  that  the  facts  did  not  show  a  case  of  mutual  accounts  within  the  mean- 
ing of  this  subdivision.    (Brady  v.  DtvrbTow,  2  K  D.  Smith,  78.) 

e.  In  a  case  of  mutual  accounts  where  the  claims  of  both  parties,  each  against 
the  other,  amount  together  to  more  than  $400,  one  of  the  parties  cannot  sue  the 
other  in  a  justice's  court,  but  must  bring  his  action  in  a  court  of  record    (Id.) 

/.  In  order  to  oust  a  justice  of  jurisdiction  on  the  ground  that  the  total  of  the 
accounts  on  both  sides  exceed  $400,  the  fact  must  be  proved  by  legal  evidenee^ 
and  the  evidence  must  legitimately  tend  to  establish  such  fact  (Parhw  v.  Eaton^ 
25  Barb.  122.)  Where  the  amount  of  the  accounts  still  subsisting  is  a  qoeatioa 
of  fact  and  the  evidence  is  conflicting,  the  determinatioo  of  the  justice  on  that 
point  is  as  conclusive  as  on  any  other  question  of  fact  where  his  Jurisdiction  is 
not  affected  by  his  finding ;  and  if  under  such  circumstances  the  justice  decides 
that  the  accounts  of  the  parties  as  proved  ezc^d  $400,  and  that  he  is  therefore 
ousted  of  his  jurisdiction^  the  county  court  has  no  right  to  reverse  his  judgment 
on  appeal.    (Id) 

g.  In  an  action  in  which  the  plaintiff  demanded  judgment  for  $886  and  interest, 
the  defence  was  payment  and  a  counter-claim  of  $200 ;  on  the  trial  before  a  referee 
he  found  the  plaintiff's  -claim  to  be  $260  92,  and  that  the  defendant  had  made 
payments  on  account  to  the  amount  of  $95  85,  and  had  a  counter-claim  to  the 
amount  of  $136  48, — held  the  accounts  between  the  parties  did  not  exceed  $400. 
(Crim  V.  CronkfiiU,  15  How.  280.) 
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h.  Executors  and  administrators  may  sue,  hut  cannot  be  sued,  in  a  justice's 
court;  and  if  they  sue,  the  defendant  may  plead  a  set-off  if  he  have  one,  and  if  he 
prevail  may  have  judgment  against  such  plaintiffs  in  their  representative  char- 
acter, which  will  be  evidence  of  a  debt  established,  to  be  paid  in  the  course  of 
administration.     (2  R.  S.  4th  ed.  436  [236],  s.  58.} 

t.  An  action  against  one  of  the  obligors  of  a  bond  conditioned  for  his  faithful 
execution  of  his  duty  as  administrator,  is  an  action  against  the  defendant  per- 
sonally, and  may  be  prosecuted  in  a  justice's  court  (CfNHl  v.  Martin,  1  £.  D. 
Smith,  404.) 
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555.  [48.]    An^er  of  Title. 

In  every  action  brought  in  a  court  of  justice  of  the  peace, 
where  the  title  to  real  property  shall  come  in  question,  the  de- 
fendant m^,  either  with  or  without  other  matter  of  defence, 
set  forth,  in  his  answer,  any  matter  showing  that  such  title  will 
come  in  question.  Such  answer  shall  be  in  writing,  signed  by 
the  defendant  or  his  attomej,  and  delivered  to  the  justice.  The 
justice  shall  thereupon  countersign  tlie  same  and  deliver  it  to 
the  plaintiff. 

See  Cowen'e  Treatise  00  Jueticee*  Courts,  vol.  1,  pp.  468  to  469,  and  toL  2, 
pfk  272,  27S»  aa  to  when  it  may  be  said  that  title  comes  in  questioa. 

a.  An  iarae  on  a  lieenee  to  do  an  act  on  real  estate  which  would  otherwise  be 
\  trapass,  does  not  present  for  trial  **  a  claim  of  title  to  real  property,**  {LauniU 
T.  Barnmm,  4  Send  687.)  To  set  np  a  license  to  do  an  act  on  real  estate,  is  a 
Tcry  different  thing  from  a  daim  of  title  (see  18  Wend.  679) ;  and  in  an  action 
for  taking  away  rock  from  plaintiff's  land,  where  the  defendant  by  his  answer 
•dmitted  the  plaintiff's  title^  and  he  alleged  that  he  entered  pursuant  to  a  con- 
tract by  which  he  waa  to  remove  the  rock,  and  was  to  have  the  rock  as  part  of 
kia  compeoaation,  it  was  held  that  a  claim  of  title  to  real  property  did  not  arise. 
(CfBeUUf  ▼.  D<me9,  4  Sand.  732.) 

h.  Title  embraces  the  right  to  the  possession,  and  eyerytbing  but  the  bare, 
Baked  possession.  {EhUy.  (j^iaekenboM,  6  Hill,  487.)  But  the  Question  of  actual 
poawBsion  ia  Bat  a  question  of  title.  (FSr^nia  Plank  Roai  Ch.  y.  Waii^  27 
Barh214.) 

t-  Where  a  plaintiff,  in  his  eomplaint,  averred  the  ownership  and  possession 
ef  a  piece  of  land,  and  alleged  an  entry  thereon  by  the  defendant,  with  teams 
and  plou^ia,  and  the  ploughing  up  and  destroying  the  vinee  and  trees  growing 
thereon,  and  the  defendant  in  nis  answer,  alleged  that  he  entered  and  took  the 
▼iaei,  dec,  by  yirtue  of  an  agreement  made  between  the  plaintiff  and  the  defend- 
sut  for  the  sale  of  the  premises  by  the  defendant  to  the  plaintiff, — it  was  held 
that  the  title  eame  in  question  {Fowell  y.  Must,  1  Code  Rep.,  N.  S.,172) ;  but  an 
aosver  setting  up  an  entry  and  claim  to  land  under  an  executory  contract  for 
lale,  was  held  not  to  constitute  a  claim  of  title.    {Dolittie  v.  Bctdt/,  7  Barb.  76.) 

d.  Where  title  to  real  estate  is  not  pleaded,  the  jastiee  is  not  ousted  of  his 
jurisdiction  because  it  may  be  oeceesary  to  prove  title  in  order  to  sustain  the 
•ctioo,  nnlese  such  title  is  disputed  by  the  defendant  (Bellawa  v.  Sackelt,  15 
Barb.  97 ;  Fredwia.  Plank  Road  Co.  v.  Wait,  27  Barb.  214.) 

e.  In  an  action  for  obstructing  a  right  of  way,  the  defendant  answered  a  gen- 
Mai  denial  On  the  trial,  the  defendant  proved  the  plaintiff  had  the  right  of 
vay,8Qbiect  to  certain  restrictions ;  held,  tJie  title  to  real  estate  was  not  in  ques- 
Hon.    {ffasHnff9  v.  Olenfiy  1  R  D.  Smith,  402. ) 

/.  The  question  of  title  to  land  is,  in  all  cases,  a  question  of  ownership.  The 
question  of  title  does  not  arise  in  an  action  to  recover  damages  for  the  breach  of 
an  agreement  to  convey  lands,  when  the  onlj  issue  made  by  the  pleadings  is 
yhether  an  inchoate  right  of  dower  in  the  wife  of  the  defendant  was  a  suMst- 
isg  incumbrance.    (Smith  v.  Rigp»,  2  Duer,  622.) 

a.  In  an  action  for  killing  plaiotiff*B  cows,  the  answer  set  up  that  the  Harlem 
Railroad  Ck>mpany,  being  possessed  of  a  tract  of  land  in  the  centre  of  the  Fourth 
avenue,  granted  the  defendants  permission  to  run  their  cars  over  a  railway  laid 
down  on  the  said  tracts  and  that  the  cows,  being  unlawfully  upon  said  tract, 
were  killed  by  the  engine  of  the  defendants,  while  lawfully  running  upon  said 
tract.  Held  that  title  not  in  question.  (Lonahurat  v.  New  York  and  New  Haven 
JtlLOo.  in  the  N.  T.  Com.  Pleas,  General  Term,  July,  1868,  Daly  and  Wood- 
mff,  J  JJ 

A.  Where  a  party  is  charged  with  a  liability  arising  out  of  his  being  <unier 
of  Und,  and  he  disclaims  being  the  owner  of  that  land,  this  raises  a  questm  of 
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tilile.  (l^egina  y.  Eardon,  22  Law  Jour.  Rep.,  N.  a,  Q.  B.,  299 ;  18  £og.  Law  and 
Eq.  R.  408.) 

€k  Wher6  the  eomplaini  alleged  that  the  defendants  nnlawfollj  and  forci- 
bly took  and  oarried  away  a  quantity  of  firewood,  the  goods  and  chattels  of^ 
and  in  the  possesBion  of,  the  plaintiffs,  and  converted  the  same  to  their  own  use, 
the  defendants  answered,  that  each  firewood  was  grown  and  out  upon  the  Ton&- 
wanda  Reservation,  m  the  county  of  Genesee ;  that  such  reservation  is  Indiaa 
lands,  and  is  owned  and  oecupiea  by  the  Seneca  nation  of  Indians,  and  that  they 
reside  thereon ;  that  the  defendanta  are  Seneca  lodiaas,  and  occupy  and  reside 
on  the  said  reservation,  and  are  members  of  the  said  nation ;  and  tnat,  in  their 
own  right  as  such  Indians,  they  took,  carried  away,  and  converted  said  wood,  as 
they  lawfully  might  da  Held  that  the  answer  set  up  title  to  lands  by  the 
defendants.    (Stnith  v.  Mitten,  18  How.  326.) 

b.  Where  the  plaintiff  claimed  a  pregwnptive  right  of  way  through  the  de- 
fendant's premises  to  reach  premises  in  the  rear,  and  in  pavsing  throuffh  the 
defendant  s  premiaea  met  with  an  accident  occasioned,  as  alleged,  b^  the  defend- 
ant's negligence ;  the  defendant,  however,  charging  that  the  plaintiff^^had  no  right 
of  way,  and  was  a  tre8passer,^t  wss  doubted  whether  or  not  UUe  came  in 
question.    (BouUton  v.  Clark,  8  £.  D.  Smith,  867.) 

e.  In  an  action  for  damages  from  the  bite  of  a  dog,  an  allegation  that  the 
plaintiff  when  injured  was  in  a  place  where  he  had  no  right  to  be,  does  not  put 
UL  issne  a  claim  of  title.    {Pierret  v.  M^Uer,  8  £.  D.  Smith,  674.) 

d.  Where  in  an  action  by  the  assigned  of  a  lessor  of  a  lease  in  fee,  againat 
an  assignee  of  the  lease,  to  recover  rent,  the  complaint  alleged  that  the 
plaintiff  became  the  owner  of  the  rent,  and  became  seised  in  fee  of  the  estate  in 
the  demised  premises,  and  the  defendant  denied  the  allegations  of  the  complaint, 
— held  that  title  came  in  question.    {Main  y.  Cooper,  26  Barh  468.) 

e.  Where  the  action  was  in  substance  the  former  action  of  waste,  and  the 
complaint  alleged  a  forfeiture  and  prayed  a  reoovery  of  possession ;  held  that 
title  appeared  in  question  on  the  face  of  the  complaint  {aneyder  v.  Beyer,  8  S. 
D.  Smith,  286.) 

/.  In  an  action  for  falsely  representing  himself  to  have  title,  and  thereby 
obtaining  money  and  goods,  a  plea  of  the  general  issue  was  held  to  raise  a  quea- 
tion  of  title.    (Brooke  v.  Delrymple,  1  Manning's  Mich.  R.  146.) 

See  note  to  section  804,  poei. 

§66.  [49.]    (Am'd  1851— 1858.)    UndedaUng  to  le  given. 

At  the  time  of  answering,  the  defendant  shall  deliver  to  the 
justice  a  written  undertaking,  executed  by  at  least  one  sufiicient 
surety,  and  approved  by  the  justice,  to  the  effect  that  if  the 
plaintiff  shall,  within  twenty  days  thereafter,  deposit  with  the 
justice  a  summons  and  complaint  in  an  action  in  the  supreme 
court  for  the  same  cause,  the  defendant  will,  within  twenty 
days  after  such  deposit,  give  an  admission  in  writing  of  the 
service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
justice,  the  undertaking  shall  further  provide,  that  he  will,  at 
all  times,  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein.  In  case  of  failure  to  comply 
with  the  undertaking,  the  surety  shall  be  liable  not  exceeding 
out  hundred  dollars. 
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The  Amendment  of  1866  was  sabstitntiiig  the  words  tupreme  for  county, 
ttatty  for  thirty,  end  twenty  for  ten, 

0.  Where  a  defendant  omitted,  within  the  preeoribed  time  to  admit  eeryice  of 
ft  gammons  and  eomplaiot  deposited  bj  the  plaintiff  with  a  justice  of  the  peace 
ia  pnniianee  of  this  section,  and  npon  the  plaintiff's  bringing  an  action  upon  the 
ndertaking  deposited  with  the  justiee,  toe  defendant  moved  in  the  supreme 
court  for  leave  to  admit  service  of  the  summons  and  complaint,  and  to  stay  the 
pfsintiflTs  proceedings  on  the  undertaking,— held,  that  the  court  had  no  power  to 
gnat  sueh  reUeC  l^ere  was  no  action  pending  until  the  service  of  the  summons. 
(JheU  T.  /ones,  8  Code  Rep.  68;  4  How.  840.) 

h.  It  seems  that  it  is  not  necessary  for  the  plaintiff  te  p^ve  a  notice  to  the  de- 
fendant of  the  deposit  of  the  summons  and  complaint  with  the  justice,  but  the 
dsfesdant  is  bound  to  ascertain  for  himself  the  fact  of  Uie  same  having  been 
deposited,  at  the  peril  of  losing  his  right  to  answer.    Uh.) 

e.  Where  a  defendant  fails  to  comply  literally  with  the  terms  of  his  under- 
tikiog  filed  under  this  (66th)  section,  omitting  to  give  the  written  admission  of 
aeniee  of  the  summons  and  complaint,  but  puts  in  his  answer  in  the  supreme 
eoort,  and  the  plaintiff  accepts  it  without  such  admission,  held  a  substantial  per- 
fDnnADce  of  the  undertaking,  and  the  waiver  does  not  affWct  the  identity  of  the 
raits  before  the  justice  and  in  the  supreme  court  ( Wiffgins  v.  TaUmadge,  7 
How.  404.) 

d  It  does  not  seem  necessary,  or  proper,  that  the  defendant  should  join  in  the 
nidertaking ;  nor  does  it  seem  necessary  that  the  undertaking  should  be  under 
ml,  or  state  any  consideration ;  but  it  should  state  the  place  of  residence  of  the 
Mrety,  and  be  aoknowledged  by  him.  The  surety  must  justify  to  the  amount  of 
taoa    (ThmnpiKm  v.  Blanehard,  3  Corns.  886.) 

«.  The  unaertaking  when  approved,  should,  it  is  presumed,  remain  in  the  cus- 
tody of  tiie  justice.  Perhaps,  m  ease  of  two  actions  and  two  undertakings  with 
the  same  surety  in  each,  suck  surety  would  have  to  justify  to  the  amount  of 
Hoc.    {Arum,  4  How.  414.) 

See  note  to  section  60. 

§  57.  [50.]  (Am'd  1851 — >1858.)  Action  dtscontiniced.  Costs. 

Upon  the  delivery  of  the  nndertaking  to  the  justice,  the  ac- 
tion before  him  shall  be  discontinued,  and  each  party  shall  pay 
Ub  own  costs.  The  costs  so  paid  by  either  party  shall  be 
allowed  to  him,  if  he  recover  costs  in  the  action  to  be  brought 
for  the  BBxae  cause  in  the  supreme  court  If  no  such  action  be 
brought  within  thirty  days  after  the  delivery  of  the  under- 
taking, the  defendant's  costs  before  the  justice  may  be  recov- 
ered of  the  plaintiff. 

The  amendment  of  1868  is  the  snhetitution  of  tupreme  for  county, 

§58.  [51.]  If  undertaking  not  given. 

If  the  undertaking  be  not  delivered  to  the  justice,  he  shall 
bave  jurisdiction  of  the  cause,  and  shall  proceed  therein;  and 
the  defendant  shall  be  precluded,  in  his  defence,  from  drawing 
the  title  in  question. 

§  59.  [52.]  (Am'd  1849.)    The  same. 

If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  own 
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showing,  that  the  title  to  real  property  is  in  question,  and  sncli 
title  shall  be  disputed  by  the  defendant,  the  justice  shall  dis- 
miss the  action,  and  render  judgment  against  the  plaintiff  for 
the  costs. 

a.  The  law  was  the  same  before  the  eode.  (WiUard,  J.  irNamara  y.  Bitdy, 
4  How.  44,  and  see  note  to  Beetion  66.) 

h.  Where  it  appears  oo  the  trial,  from  the  plaintifTe  own  showinpf,  that  the 
title  to  real  property  is  in  question,  and  sneh  title  is  disputed,  the  parties,  by  con- 
senting that  the  justiee  shall  adjudicate  on  the  disputea  title,  do  not  confer  mris- 
dietioo.  iStryktr  y.  Mottt  6  Wend.  466 ;  and  see  Powell  y.  Eustt  1  Code  Rep., 
N.  8.,  172.) 

e.  Bui  to  entitle  a  defendant  to  a  dismissal,  he  must  call  the  justice's  attention 
specifically  to  the  objection.   (Brown  y.  SchoJUld,  S  Barb.  289.) 

§  60.  [53.]  (Am'd  1851—1858.)  Another  action  may  be 
hrougJvt. 

When  a  suit  before  a  justice  shall  be  discontinued  bj  the 
delivery  of  an  answer  and  undertaking,  as  provided  in  sections 
55,  56,  and  57,  the  plaintiff  may  prosecute  an  action  for 
the  same  cause  in  the  supreme  court,  and  shall  complain 
for  the  same  cause  of  action  only  on  which  he  relied  before 
the  justice ;  and  the  answer  of  the  defendant  shall  set  up  the 
same  defence  only  which  he  made  before  the  justice. 

\  The  amendment  of  1858  is  the  substitution  of  $tipr«m$  for  eouniy. 

d  On  a  new  action  being  brought  the  complaint  and  answer  must  be  aa  be- 
fore the  justice,  without  any  further  or  additional  pleading  (if*iVai?iara  y.  Bitely, 
4  How.  44);  and  the  defendant  cannot  amend  his  answer  in  the  supreme  court 
of  eourm,  {Ousaon  y.  Whalon,  1  Code  Rep.,  N.  a,  27;  Wmdell  y.  Mitchell,  6 
How.  424.) 

e.  If  the  plaintiff  complains  for  a  different  cause  of  action,  or  the  defendant 
sets  up  a  different  defence  from  that  vsed  before  the  justice,  the  remedy  of  the 
adyerse  party  is  by  motion  to  strike  out  the  pleading,  and  require  it  to  be  con- 
formed to  that  in  the  court  below.  {Brotkerton  v.  Wright,  16  Wend.  240;  7\U- 
hill  y.  Clarke^  11 1&.  642.)  But  while  the  plaintiff  is  restricted  to  the  same  edime 
of  action,  the  restriction  does  not  extend  to  matters  oi  form;  and  his  complaint 
*  in  the  supreme  court  may  be  in  a  form  adapted  to  that  courts  although  it  may 
differ  from  the  form  of  his  complaint  before  the  justice.  The  test  is^  does  it  state 
the  same  ca^ue  of  action  t  {People  y.  Albany  Com.  Pleca,  19  Wend.  128.)  A 
similar  rule  applies  to  the  answer,  and  if  it  atate  the  same  ground  of  drfcnce  a 
mere  difference  in  form  between  it  and  the  answer  before  the  justice  will  not 
inyalidate  it.  The  defendant  may  abandon  part  of  his  defence  before  the  justice, 
when  he  comes  to  answer  in  the  supreme  court,  and  yet  the  defence  be  the  aaine, 
{Wiggins  v.  Tallmadge,  1  How.  404.) 

/.  The  suit  for  the  same  cause  in  the  supreme  court  is  an  action  originally 
commenced  in  a  court  of  a  justice  of  the  peaoeu  (Brown  v.  Brown^  6  How.  S20; 
Pugdey  v.  Keaselburghf  7  ib,  402 ;    Wiggina  y.  TaUmadge,  ib.  404.) 

g.  An  affidavit  in  support  of  a  motion  to  dismiss  an  appeal  to  the  court  of 
appeals  from  a  judgment  of  the  supreme  court,  because  the  suit  was  originally 
commenced  in  a  court  of  a  justice  of  the  peace,  must  show  the  justiee  wasoust^^ 
of  jnrisdiotion  by  the  filing  an  undertaking  required  by  section  56,  as  well  as  by 
the  plea  of  title.    (Lalliette  y.  Van  Keuren,  7  How.  409.)    Bee  g  1 1,  ante, 

h.  In  an  action  prosecuted  before  a  justice  of  the  peace,  where  a  plea  of  title 
was  interposed)  ana  proceedings  had  for  continuing  the  prosecution  in  the  county 
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eoQit,  it  was  not  necessary  in  order  to  give  the  county  court  jurisdiction  that  it 
should  appear  that  the  defendant  was  a  resident  of  the  county  when  the  action 
was  commenced.  (Clyde  Plank  Road  Co.  v.  Bakei-  or  Parker,  12  How.  871 ;  22 
Rarh.  8i8.) 

§  61.  [54.]  (Am'd  1851,  1858.)     CoaU. 

If  the  jadgment  in  the  wpr^?/^^  court  be  for  the  plaintiff, 
he  shall  recover  costs ;  if  it  be  for  the  defendant,  lie  shall 
recover  costs,  except  that  upon  a  verdict  he  shall  pay  costs 
to  the  plaintiff,  unless  the  judge  certify  that  the  title  to  real 
property  came  in  question  on  the  trial. 

The  amendment  of  1858  is  the  substitution  of  supreme  for  eounty. 
Am  to  the  mode  of  entering  judgment,  see  section  274  of  this  code. 

§62.  [55.]  (Am'd  1849, 1851, 1858, 1860.)  Answer  of  title 
08  to  one  cause  of  action.     Transfer  of  cases  to  supreme  court. 

If,  in  an  action  before  a  justice,  the  plaintiff  have  several 
cansee  of  action,  to  one  of  which  the  defence  of  title  to  real 
property  shall  be  interposed,  and  as  to  such  cause  the  defendant 
shall  answer  and  deliver  an  undertaking,  as  provided  in  sec- 
tions fifty-five  and  fifty-six,  the  justice  shall  discontinue  the 
proceedings  as  to  that  cause,  and  the  plaintiff  may  commence 
another  action  therefor  in  the  supreme  court.  As  to  the  other 
causes  of  action,  the  iustice  may  continue  his  proceedings. 

AU  actions pendtnff  in  any  County  Court j  on  the  s&omth  day 
of  May  ^  eighteen  hundred  arid  fifty-eighty  in  all  cases  m  which 
a  plea  of  title  was  interposed  in  anions  originally  commenced 
in  a  Justices  Courts  are  tra/nsf erred  to  and  vested  iii  the  Su- 
preme Courts  with  fvU  power  and  jurisdiciion  to  proceed 
therein^  as  commenced  in  saJld  Sv/preme  CmiH^  hy  reason  of  a 
plea  of  title  having  been  interposed  in  a  Justices  Court  in  like 
eases. 

§63..  [56.]  (Am'd  1849.)    Docketing  justices^  jtidgmsnts. 

A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose 
favor  he  shall  have  rendered  a  judgment,  shall  give  a  trans- 
cript thereof,  which  may  be  filed  and  docketed  in  the  office  of 
the  clerk  of  the  county  where  the  judgment  was  rendered. 
The  time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be 
noted  thereon,  and  entered  in  the  docket ;  and.from  that  time, 
the  judgment  shall  be  a  judgment  of  the  county  court.  A 
certified  transcript  of  such  judgment  may  be  filed  and  docketed 
in  the  clerk's  office  of.  any  otlier  county,  and  with  the  like 
effect,  in  every  respect,  as  in  the  county  where  the  judgment 
was  rendered ;  except  that  it  ahall  be  a  lien  only  from  the 
time  of  filing  and  docketing  the  transcript.  But  no  such  judg- 
ment for  a  less  sum  than  twenty-five  dollars,  exclusive  of  costs, 
hereafter  docketed,  shall  be  a  lien,  upon,  or  enforced  against, 
real  property. 

See  note  to  section  68,  post. 
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§64.  r57.]  (Am'd  1849,  1851, 1852, 1860.)    Btdes. 
The  following  roles  shall  be  observed  in  the  courts  of  jus- 
tices of  the  peace ; 

1 .  The  pleadings  in  these  courts  are  : 

1.  The  complaint  bv  the  plaintiff; 

2.  The  answer  by  the  defendant. 

2.  The  pleadings  may  be  Oral  or  in  writing;  if  oral,  the 
substance  of  them  shall  be  entered  by  the  justice  in  his  docket; 
if  in  writing,  they  flhall  be  filed  by  him,  and  a  reference  to 
them  shall  be  made  in  the  docket. 

• 

3.  The  complaint  sliall  state,  in  a  plain  and  direct  manner, 
the  factB  constituting  the  cause  of  action. 

4.  The  answer  may  contain  a  denial  of  the  complaint,  or  of 
any  part  thereof,  and  also  notice  in  a  plain  and  direct  manner 
of  any  facts  constitnting  a  defence. 

5.  Pleadings  are  not  required  to  be  in  any  particnlar  form, 
but  must  be  such  as  to  enable  a  person  of  common  nnderstand- 
ing  to  know  what  is  intended. 

6.  Either  party  may  demur  to  a  pleading  of  his  adversary, 
or  any  part  thereof,  when  it  is  not  snmciently  explicit  to  enable 
him  to  understand  it,  or  it  contains  no  cause  of  action  or  de- 
fence although  it  be  taken  as  true. 

7.  If  the  court  deem  the  objection  well  founded^  it  shall 
order  the  pleading  to  be  amended ;  and  if  the  party  refuse  to 
amend,  the  defective  pleading  shall  be  disregarded. 

8.  In  case  a  defendant  does  not  appear  and  answer,  the 
plaintiff  cannot  recover  without  proving  nis  case. 

9.  In  an  action  or  defence  founded  upon  on  account,  or  an 
instrument  for  the  payment  of  money  only,  it  shall  be  sufficient 
for  a  party  to  deliver  the  account  or  instrument  to  the  court, 
and  to  state  that  there  is  due  to  him  thereon  from  the  adverse 
party  a  specified  sum,  which  he  claims  to  recover  or  set  off. 

10.  A  variance  between  the  proof  on  the  trial  and  the  alle- 
gations in  a  pleading,  shall  be  disregarded  as  immaterial,  unless 
the  court  shall  be  satisfied  that  the  adverse  party  has  been 
misled  to  his  prejudice  thereby. 
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n. 

Tlie  pleading  may  be  amended  at  any  time  before  the  trial, 
or  dnring  the  tnal,  or  upon  appeal,  when  by  each  amendment 
substantial  justice  will  be  promoted.  If  the  amendment  be 
made  after  tiie  joining  of  the  issue,  md  it  be  made  to  appear  to 
the  satisfaction  of  the  conrt,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  shall  be  granted.  The  court  may  also, 
in  its  discretion,  require  i\s  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party. 

12. 

Execution  may  be  issued  on  a  judgment,  heretofore  or  here- 
after rendered  in  a' justice's  court,  at  any  time  within  five  years 
after  tlie  rendition  thereof,  and  shall  be  returnable  sixty  days 
from  the  date  of  the  same. 

13. 

If  the  judgment  be  docketed  with  the  county  clerk,  the 
execution  shall  be  issued  by  him  to  the  sheriff  of  the  county, 
and  have  the  same  effect,  and  be  executed  in  the  same  manner, 
as  other  executions  and  judgments  of  the  county  court,  except 
as  provided  in  section  66. 

14. 

The  court  may,  at  the  joining  of  issue,  require  either  party 
at  the  request  of  tiie  other,  at  that  or  some  other  specified 
time,  to  extiibit  his  account  on  demand,  or  state  the  nature 
thereof  as  far  forth  as  may  be  in  his  power,  and  in  case  of  his 
default,  preclude  him  from  giving  evidence  of  such  parts  there- 
of as  shall  not  have  been  so  exhibited  or  stated. 


15. 

The  provisions  of  this  act^  respecting  forms  of  action,  parties 
to  actions,  the  rules  of  evidence,  the  times  of  commencing 
actions,  and  the  service  of  process  upon  corporations,  shall 
apply  to  these  courts. 

The  defendant  may^  on  the  return  of  process^  and  hefore 
answerinffj  make  an  offer  in  toriting  to  allow  judgment  to  he 
taken  against  him  for  an  am/mntyto  be  aUxtedineuch  offer^  with 
costs.  The  plaintiff  shaU  thereupon^  and  hefore  a/ny  other  pro- 
ceedings shall  he  md  in  the  action^  determine  whether  he  will 
accept  or  reject  sxich  offer.  If  he  accept  the  offer ^  and  gvoe  notice 
thereof  in  writing ^  tKejmtioe  shaUjUe  the  offer  and  the  accept- 
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ance  thereof  ^  and  render  judgment  accordingly.  If  notice  of 
accf^tancc  be  not  giveii^  arid  if  the  plaintiff  fail  to  obtainjudg- 
ment  fur  a  greater  amount^  excludve  ojcoete^  than  hoe  been 
specified  in  the  offer,  he  shall  not  recover  costSj  but  shall  pay  to 
the  defendant  his  costs  accruing  subsequent  to  the  offer.  [Amend- 
ment  of  I860.] 

NoU  to  Ride  2. 

a.  The  provision  for  verifying  pleadings  is  not  applieftble  to  oral  pleftdings' 
(Williams  v.  Priet^  2  Sand.  229.)  But  -an  answer  of  title  must  be  iu  wntiug- 
(See  section  55.) 

NoU  to  Rule  8. 

h.  The  complaint  need  not  correspond  with  the  summons  in  every  resp^'ct. 
Thus,  where  the  summons  described  the  action  as  *'a  civil  action  for  damage  and 
false  representation  in  the  sale  of  a  horse,"  and  the  complaint  was  for  a  breach 
of  warranty  in  the  sale  of  a  horse,  the  court  said,  "  the  complaint  was  in  a  civil 
action,  and  that  was  enough."    {Delavcey  v.  NagU,  16  Barb.  97.) 

e.  A  party  can uot  complain  simply  for  nioaey  had  and  received.  Tlie  court 
requires  a  plain  stntemeut  of  the  pfaintiflTs  cause  of  action.  Thus,  where  the 
complaint  was** for  money  had  and  received,  damages  $41  66,"  the  court,  on  ap- 
peal, held  it  iosufficient,  and  that  the  claim  should  have  been  sraied  accoiding  to 
the  facts;  but  inasmuch  as  thecanse  had  been  tried  on  the  merits,  an  amendment 
was  ordered.     (OuBhingham  v.  PhUUpM,  1  K  D.  Smith,  418.) 

In  a  justice's  court  a  complaint  for  "  ooe  quarter's  rent  of"  premise*,  describio^ 
them  and  Ktating  the  amount,  claimed,  is  sufficient  to  sustain  a  recovery  in  such 
action.  (Hubhell  v.  Clarke  1  Hilton,  67).  So  in  an  action  on  a  premium  note,  an 
averment  in  the  complaint,  after  setting  out  the  note,  that  **  the  company  did  in  tlie 
years  1850-1855,  make  assessments  upon  the  said  notes  and  requireil  tihe  defend^ 
ants  to  pay  a  c»'rtain  portion  thereof,  which  assessment  the  defendants  have  ne< 
glected  and  refused  to  pay,"  was  held  a  sufficient  averment  of  the  makisg  the 
assessment  and  of  a  demand  and  refusal,  in  onier  to  conRiitute  a  cause  of  action. 
If  the  defendant  wishes  more  particular  information,  he  mui^t  apply  to  have  the 
pleadinfjr  amended.    (St,  Lawrence  AftU,  Tnf,  Co.  v.  Page,  1  Hilton,  480.) 

(l  If  the  complaint  is  not  sufficiently  certain  and  expli<*it,  tlie  defendant 
should  demur;  a  justice  has  no  authority  to  entertain  a  motion  to  strike  out  a 
complaint  or  answer  in  whole  or  in  part.  (Mayor  of  Neto  York  v.  Maton,  1  Abb. 
814.)  • 

e.  "  I  have  no  doubt  that  the  plaintiff  may  unite  in  one  complaint  as  many 
causes  of  action  on  contract  express  or  implied,  as  may  he  within  the  jurisdiction 
of  the  justice.  He  may  also,  in  like  manner,  join  in  one  complaint  ail  actions  for 
tort  properly  cognizable  before  a  justice  of  the  peace;  but  that  tlie  causes  of 
action  so  united  must  all  belong  to  one  only  of  the  classes  specified  in  section  167 
of  the  code."  But  if  a  plaintiff  unites  in  one  Complaint  causes  of  action  on  tort 
and  contract,  "I  see  no  way  to  make  the  objection  available  but  by  compelling 
the  plaintiff,  at  the  time  of  joining  issue  or  upon  the  trial,  to  elect  to  which  clasa 
of  actions  he  will  be  confined.  The  more  appropriate  time  to  make  the  election 
would  be  before  issued  joined,  but  1  think  the  plaintiff  may  be  imt  to  his  election 
at  any  time  before  trial."  (Tyler,  County  Judge.  Burdick  v,  M^Ambly,  9  How. 
117.) 

/.  In  the  marine  and  district  or  justices'  courts,  a  plaintiff  may  present  his 
cause  of  action  in  as  many  ai*pects  as  he  can,  if  they  are  not  inconsistent  with    • 
each  other,  and  all  exhibit  causes  of  action  which  may  be  joined.    (  Wenlwjrtk  v. 
BtiMer,  8  £.  D.  Smith,  805.) 

g.  There  is  no  particular  mode  in  which  separate  causes  of  action  are  to  be 
separated  and  distinguished  from  each  other.  Any  mode  which  apprises  the 
defendant  of  what  is  intended,  is  sufficient     (Hall  v.  M'Kechnie,  22  Barb.  244.) 

h,  A  demurrer  need  not  specify  the  grounds  of  demurrer.    Section  145  does 
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Dot  applj  to juBttcee*  courts,  and  the  same  causes  'whieb  are  grounds  of  demur- 
rer in  courts  of  record  do  not  warrant  a  demurrer  in  justices'  courts.  {Sterne  f. 
Drinker,  2  £.  D.  Smith,  403.) 

KotB  to  RyU  4. 

a.  "  The  notice  authorized  by  this  rale  is  not  annexed  to  the  answer,  but  is 
contained  in  itw  It  is  a  somewhat  lees  formal  allegation  of  the  same  facts;  and 
DO  demurrer  is  allowed,  or  reply  required  to  it/'    (Jetoett  v.  Jevfett,  6  How.  190.) 

b.  An  answer  denying  any  knowledge  or  information  of  the  matters  alleged  in 
the  complaint^  ia  not  permissible  in  the  justices'  courts.  {Denniaon  y.  Camahan, 
1  E.  D.  Smith,  144.) 

c.  By  an  answer  on  the  merits,  the  defendant  waives  all  objections  which 
would  go  only  in  abatement  of  the  action ;  and  this  notwithstanding  he  may 
have  previously  taken  the  objection,  either  in  the  form  of  a  motion  to  dismiss  the 
complaint,  or  by  a  demurrer,  which  has  been  overruled.  {Andrews  v.  Thcrpt  I 
EL  D.  Smith,  615 ;  Monteith  w.  Cash,  ib.  412;  Harper  v.  Le€U,  10  How.  276  ;  and 
see  Gardner  v.  Clark,  6  ib.  449;  Bridge  v.  Payson^  5  Sand.  210;    and  note  to 

B.  148,  IMW<.) 

d.  Ii  a  defendant  unite  in  one  answer  matter  in  abatement  and  matter  in  bar, 
the  court  may  disregard  the  former  and  try  the  cause  upon  the  merits.  {MonUitk 
v.  Ca»K  1  EL  D.  Smith,  412;  Andrews  v.  Thorp,  ib.  616.) 

e.  Can  a  defendant  file  a  supplemental  answer?  {Russell  v.  Ruekman,  3  E.  D. 
Smith,  419.) 

Note  to  Rule  5. 

/.  The  allegation  of  new  matter  in  the  answer  is  deemed  controverted  by  the 

Slaintiff,  and  it  is  competent  for  him  to  countervail  it  by  evidence  either  in  direct 
enial  or  of  new  matter  by  way  of  avoidance;  therefore,  where  the  defence  was 
infancy,  the  plaintiff  may,  without  replying  or  amending  his  complaint,  prove  the 
making  of  a  new  promise  by  the  defendant  after  he  attained  majority.  {Hodges 
T.  Hunt,  22  Barb.  160.) 

g.  Great  latitude  is  allowed  in  pleadings  in  courts  of  justices  of  the  peace,  and 
eourta  eonatrue  them  liberally.     {Koss  v.  Hamilton^  3  Barb.  609.) 

NoU  to  Rule  6. 

K  If  the  objection  to  a  complaint  that  it  ia  indefinite  and  uncertain,  or  that  it 
does  not  contain  a  cause  of  action,  is  not  raised  by  demurrer,  it  is  waived.    {Hall 
V.  M'Keehnie,  22  Barb.  244.) 
See  note  to  Rule  4,  supra. 

Note  to  Rule  7. 

t.  Hie  language  of  this  subdivision  "is  imperative,  and  must  apply  to  and 
control  every  case  in  which  the  defective  pleading  is  susceptible  ol  amendment. 
{p['uTck  V.  Richmond,  13  Barb.  633.)  The  right  to  amend  is  to  be  incorporated 
in  the  order,  inasmtch  as  parties  who  appear  in  justices'  courts  are  not  always 
aequainted  witlx  their  rights,  and  might  oe  ignorant  of  the  necessity  of  asking 
for  an  amendment.  The  right  to  amend  is  peremptory,  and  not  discretionary." 
{HiUiard  v.  AusHn,  17  Barb.  141 ;  Stem  v.  Jhinker,  2  E  D.  Smith,  402 ; 
Smith  V.  Mitten,  13  How.  826.) 

/  After  issue  joined  before  ajustice  of  the  peace,  and  the  parties  had  met 
for  the  trial  of  the  cause,  the  defendant  insisted  that  the  justice  should  decide 
a  motion  previously  made,  that  the  complaint  be  dismissed  on  the  ground  that 
it  did  not  contain  faeta  enough  to  constitute  a  cause  of  action ;  the  justice 
granted  the  motion,  without  giving  the  plaintiff  the  right  to  amend.  It  was 
held  that  the  justice  erred, — first,  m  not  giving  the  right  to  amend ;  secondly, 
as  to  the  time  of  granting  the  dismissal,  it  was  after  an  issue  had  been  joined, 
and  the  parties  haa  come  prepared  for  trial.    {HiUiard  v.  Aiuiin,  17  Barb.  141.) 

k.  When  a  pleading  is  demurred  to,  the  court,  if  it  deem  the  objection  well 
founded,  is  bound  to  order  an  amendment;  and  if  the  party  refuse  to  amend,  the 
defective  pleading  must  be  disregarded  {Stem  v.  Drinker,  2  E.  D.  Smith,  402 ; 
Olasse  V.  Keulsen,  3  Abb.  100);  ^nd  it  is  error  for  the  justice  to  give  final 
judgment  upon  the  demurrer  in  favor  of  the  demurrant,  without  ordering  an 
amendment;  but  the  court  will  not  feel  called  upon  to  reverse  a  judgment  thus 
rendered  in  a  case  where  such  an  error  has  neither  formed  the  subject  of  objec- 
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lion  in  the  ooart  below  nor  been  stated  bj  the  appellant  as  a  ground  of  ap- 
peal   (Id.) 

a.  Where  the  defendant  on  the  decision  of  a  demnrrer  against  him  pnts  in  an 
answer,  he  thereby  waives  the  demurrer;  and  the  appellate  court  cannot  rcTiew 
the  decision  of  the  jastiee  in  overruling  the  demurrer.  {Irvine  y,  Fcrbea,  11 
Barb.  687;  Harper  v.  LecU,  10  How.  276.) 

Note  to  Rule  8. 

b,  Notwithstanding  that  the  defendant  does  not  appear,  the  plaintiff  to  enti- 
tle him  to  a  judgment  must  give  primarfade  evidence  of  his  right  to  recover, 
which  must  in  ease  of  appeal,  appear  by  the  return.     {Alhurtie  v.  M^Oready^  2  £1. 
D.  Smith,  89;    Howard  v.  i^rovn,  id.  247;   Elyv,  (/Leary,  id  355.)    And  if  on 
an  ap{>eal  from  a  judgment  taken  in  the  absence  of  the  defendant,  it  appear  that 
the  evidence  was  not  prima  facte  sufficient  to  support  the^  judgment,  tne  appel- 
late court  will  reverse  it.    {Hotoard  v.  Broum^  2  £.  D.  Smith,  247.)    Thus  m  an 
action  to  recover  for  services  in  watching  a  ship,  the  defendant  did  not  appear 
in  the  court  below,  and  the  plaintiff  merely  proved  the  rendition  of  the  service 
and  its  value,  but  gave  no  proof  of  his  employment  by  the  defendant,  or  that  de- 
fendant derived  any  benefit  from  the  service  rendered,  the  plaintiff  had  judg- 
ment   Tlie  court  on  appeal  reversed  the  judgment  on  the  sole  ground  that  the 
plaintiff  had  not  made  out  a  prima  fa^  case  against  the  defendant.    (Id.)    Al- 
though the  plaintiff  cannot  recover  without  proving  his  case,  be  need   not  dis- 
prove any  defence  that  must  be  specifically  pleaded  to  be  made  available  to 
the  defendant.    All  that  the  plaintiff  is  obliged  to  prove  in  such  a  case  is, 
enough  to  entitle  him  to  recover  if  the  allegations  in  the  complaint  were  denied 
generally  by  the  answer.    {Humphrey  v.  Fertona,  23  Barb.  314.)    Thus  if  the 
action  is  to  recover  for  a  cause  of  action  apparently  barred  by  the  statute  of 
limitation,  the  plaintiff  need  not  show  that  the  statute  is  not,  in  fact,  a  bar  to  his 
recovery.  {Id.) 

c  After  the  justice  had  called  through  his  list  of  causes,  a  defendant  who 
was  in  waiting  asked  his  cause  to  be  called,  and  was  informed  by  the  justice 
that  there  was  no  such  cause;  whereupon  he  left  the  court;  and  it  was  held 
that  the  justice  could  not  afterwards,  and  in  the  defendant's  absence  proceed 
with  the  cause.     {Murling  v.  Orote^  3  Abb.  109.) 

d.  Where  a  justice  adjourned  a  cause,  with  a  provision  that  if  the  defendant 
filed  security,  he  should  have  a  further  adjournment,  and  the  defendant  filed 
the  security,  but  failed  to  appear  on  the  adjournment  day, — held  that  the  justice 
did  right  m  proceeding  to  judgment  in  the  absence  of  defendant  {Huber  ▼. 
Held,  3  Abb.  110.) 

e.  A  judgment  once  entered,  the  power  of  the  justice  ceases ;  he  cannot  open 
or  alter  his  judgment,  even  thongh  it  be  entered  by  inadvertenoe  for  a  wrong 
amount  {Hardy  v.  Seelye^  8  Abb.  108 ;  Scranton  v.  Levy,  4  id  21 ;  Camp  y. 
Stewart,  2  £.  D.  Smithy  89;  Sperry  y.  Major,  1  id.  861.)  Relief  from  such  a 
judgment  can  only  be  obtained  by  an  appeal  from  the  judgment  {Donnell  y. 
Cwnell,  1  Code  Rep.,  N.  S.,  288.) 

Note  to  Rule  10. 
y.  A  recovery  may  be  had  upon  a  quantum  meruit  for  work  and  labor  proved 
to  have  been  performed,  although  the  complaint  is  upon  a  special  contract  only 
which  is  not  put  in  evidence,  provided  the  case  is  submitted  without  objection 
and  decided  apparently  with  the  whole  merits  before  the  coort  {hvine  y. 
Wortendyke,^m.  D.  Smith,  874.)  And  a  plaintiff  may  recover  on  a  complaint 
simply  for  work  and  labor,  althotigh  it  appears  on  the  trial  that  a  special  con- 
tract existed,  and  that  the  work  was  done  under  it  {Harrie  y.  Story,  id.  868) ; 
thns,  where  complaint  alleged  a  sum  due  for  labor  rendered  at  a  specified  time, 
the  answer  was  a  general  denial,  on  the  trial  the  proofs  disclosed  the  existence 
of  a  written  contract  between  the  parties,  which  was  offered  in  evidence  by  the 
defendant,  and  excluded  as  inadmissible  under  the  pleadings, — ^it  was  held  that 
it  ought  to  have  been  received.  {Id.) 

Note  to  Rule  11. 
g.  Justices*  courts  possess  the  same  power  as  to  amendments  as  courts  of 
record  {Fulton  y.  Heaton,  1  Barb.,  552);  but  it  is  not  the  duty  of  the  justice,  nor 
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proper  for  Um,  to  yolnnteer  to  mak6  amendments  not  moTed  for  by  either  party. 
(Zoytf  V.  Pox,  1  E.  D.  Smith,  102.)  , 

a.  "The  rules  prescribed  by  toe  code  as  to  the  necessary  parties  to  an  action 
are  applicable  to  justices'  coorts  so  far  a^  consistent  with  their  constitution  and 
dntica  Bat  the  authority  of  adding  parties  is  a  different  thing.  It  could  not 
have  been  intended  to  give  them  the  same  general  power  in  {his  respect  as  is 
possessed  by  tbe  supreme  court  Section  173  is  inapplicable  to  justices  courts." 
{Qitia  V.  Ward,  17  Barb.  427;    Webster  v.  Jlopkina,  11  How.  148.) 

5.  And  where,  on  the  return  day  of  a  summons,  the  justice  on  the  plaintiff's 
motion  amended  the  summons,  by  striking  out  the  name  of  one  of  the  plaintiils 
named  therein,  issue  was  joined  and  the  cause  adjourned.  On  the  adjournment 
day  a  motion  was  made  on  the  part  of  the  plaintiff,  to  have  the  name  of  the 
plaintiff  which  had  been  previously  struck  out  restored.  The  motion  was 
allowed,  and  the  plaintiff  obtained  judgment  The  supreme  court  on  appeal 
revened  the  judgment,  on  the  ground  that  the  justice  ought  not  to  have  allowed 
the  restoration  of  the  name  of  the  plaintiff  previously  stricken  out  (OaUs  v. 
Ward,  supra) ;  so,  where  the  plaintiff  complained  against  Hopkins  and  Clark  for 
work  and  labor,  the  defendants  did  not  appear  after  testimony  was  given  to  sup* 
port  the  plaintiff's  claim,  the  justice  held  onen  the  case,  and  continued  it  until 
the  next  day.  On  the  next  day,  the  plaintiff  appeared  and  moved  to  amend  by 
complaining  against  Hopkins  only,  and  discontinuing  as  to  Clark.  The  motion 
was  g^ranted,  and  judgment  of  discontinuance  entered  as  to  defendant  Clark,  and 
judgment  for  the  amount  claimed  against  Hopkins.  From  this  judgment  Hopkins 
appealed  ;  and  it  was  reversed  on  the  ground,  that  the  justice  had  no  power  to 
mke  out  the  name  of  one  of  the  defendante.    (  Webster  v.  Hopkins^  supra.) 

r,  A  justice  may  authorize  a  constable  to  amend  his  return.  {Perry  v.  Tynen, 
22  Barb.  137.) 

d.  On  A  complaint  on  a  special  contract  the  plaintiff  may,  in  the  absence  of 
sH  objection,  give  evidence,  and  recover  on  a  quantum  meruit ;  and  if  any  objec- 
tion is  raised  at  the  trial,  the  justice  may  amend.  {Irvine  v.  Wortendyke,  2  EL  D. 
Smith,  374.) 

NoU  to  Rule  12. 

<L  The  execution  is  in  all  cases  to  be  returnable  in  sixty  days,  the  revision  of 
the  Revised  Statutes  regulating  the  time  for  returning  executions  from  justices' 
eonrts  being  repealed  {Bander  v.  Burley,  16  Barb.  604);  but  it  is  no  sufficient 
objection  to  an  execution  that  it  calls  for  it«  return  "  within  sixty  daye  "  {Price 
V.  ShippB,  16  Barb.  585);  it  should  be  against  personal  property  only  {Iteher  v . 
St^ora,  1  £.  D.  Smith,  612).  The  statute  regulates  the  time  for  the  return ; 
and  no  time  for  the  return  need  be  inserted,  and  if  inserted,  may  be  treated  as 
•Qiploaage;  Under  the  code,  the  issuing  and  renewal  of  an  execution  probably 
oa^t  to  be  considered  the  same  thing ;  and  it  would  be  held  that  neither  could 
be  done  after  five  years  from  the  entry  of  the  judgment  {Moree  v.  Gould,  1 
Ker.  285.) 

y<de  to  Rule  18. 

/  An  attorney  at  law  ma^  issue  an  execution  to  enforce  the  collection  of  a 
judgment  rendered  by  a  justice  of  the  peace,  in  cases  where  a  transcript  has 
been  filed  and  judgment  docketed  in  the  county  clerk's  office.  {S*mpkint  v.  Page, 
1  Code  R  107.) 

f.  An  execution  upon  a  judgment  issued  more  than  five  years  after  the  judg- 
ment was  rendered,  is  not  merely  irregular  but  void.  {Bates  v.  James,  8  Duer, 
45;  Morse  v.  Oould,  1  Keroan,  285.)  May  an  alias  execution  issue  after  the  ex- 
piration of  five  years  I 

k  After  a  transcript  of  a  judgment  has  been  filed  in  the  office  of  the  county 
derk,  the  rules  whicn  govern  the  issuing  execution  upon  it  (except  as  specially 
provided)  are  those  which  apply  to  the  common  pleaa.  {QinocMo  v.  Figari,  2 
Abb.  185.) 

i  An  execution  may  be  renewed  without  a  return  of  no  goods  endorsed  thereon 
{Wickkam  v.  Miller,  12  Johns.  820);  and  this  without  any  written  return,  and 
after  the  return  day,  and  repeatedly  (  Visger  v.  Ward,  1  Wend.  551) ;  and  in  The 
People  v.  Hopson  (1  Denio,  674),  it  was  held  that  this  could  be  done  after  a  suffic- 
ient levy  upon  property  during  the  first  life  of  the  execution.    In  that  case  the 
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execution  ran  out  on  the  6th  of  the  month,  was  renewed  on  the  Vth,  and  a  new 
levy  made  upon  the  same  day  upon  the  same  property.  It  was  alao  repeated  in 
that  case,  that  a  mere  levy  is  not  a  eatiafaetion  ol  a  judgment.  (See  Chaptnan  v. 
Fuller,  1  Barb.  70.) 

a.  *'If  any  execution  iteued  by  a  jusliee  of  the  peace,  or  a  judgment  rendered 
by  him,  be  not  satisfied,  it  may  from  time  to  time  be  renewed  by  said  justice,  by 
an  endorsement  thereon  to  that  effect,  signed  by  him,  and  dated  when  the  same 
shall  be  made.  If  any  part  of  such  execution  has  been  satisfied,  the  endorse- 
ment of  renewal  shall  express  the  sum  due  on  the  execution.  Every  such  en- 
dorsement shall  be  deemed  to  renew  the  execution  in  full  force  in  all  respects  for 
sixty  days  from  the  date  thereof,''  (Laws  of  1857»  ch.  512,  &.  I),  and  all  laws 
inconsistent  therewith  are  repealed.    {Id.  s.  2.) 

6.  **  There  is  a  plain  distinction  between  the  issuing  of  an  execution  and  the  re- 
newal of  one."  There  is  no  limitation  in  terms  as  to  the  time  of  renewal  (Denio, 
J.,  Morw  V.  Oould,  1  Eernan,283.)  "Under  the  code  the  issuing  and  renewal 
of  an  execution,  probably  ought  to  be  considered  as  the  same  thing,"  {Id. 
p.  285.) 

J^ote  to  Rule  15. 

c.  Section  899  is  applicable  to  justices'  courts  aa  a  ruU  of  evidence,  {Falon  v. 
Keeee,  8  How.  841 ;  Gates  v.  Ward,  17  Barb.  427  ;  Colline  T.  Knapp,  ISid.  632  ; 
Felham  v.  Bryant,  10  How.  60 ;  contra,  Warren  v,  Helmor,  8  idL  419.) 

General  Note, 

d  To  entitle  the  defendant  in  a  justice's  court  to  demandwi  adjournment  when 
a  day  has  been  appointed  for  the  trial,  he  must  make  oath  that  he  cannot  safely 
proceed  by  reason  of  the  absence  of  material  testimony.  {Lyneky  v.  Pendtgrast^ 
2  E.  D.  Smith,  43.)  And  he  is  not  entitled  to  a  long  adjournment  without  i^ivtng 
the  undertaking  required  by  law;  but  it  seems  that  on  the  giving  such  an  under- 
taking the  justice  has  uo  discretion,  and  the  right  to  the  adjournment  is  absolute. 
{Behhaw  v.  Golie,  1  K  D.  Smith,  213.) 

e.  The  discretion  which  may  be  exercised  in  granting  or  refusing  adjoummenta, 
is  limited  to  the  periods  within  which  power  to  direct  them  is  given  bv  law ;  and 
an  unauthorized  adjournment  amounts  to  a  discontinuance.  {ProudJU  v.  Hur- 
mane,  8  Johns.  891 ;  Hogan  v.  Baker^  2  K  D.  Smith,  22.)  After  a  justice  haa 
adjourned  the  hearing  of  a  cause,  a  subsequent  adjournment  without  the  conaent 
and  in  the  absence  of  the  parties  is  irr^ular.  {Redfield  v.  Florence,  2  K  D. 
Smith,  840.) 

/  Where  a  cause  in  a  justice's  court  stands  adjourned  to  a  particular  day,  the 
justice  cannot  before  the  day  arrives,  upon  information  that  both  parties  have 
consented,  adjourn  the  cause  to  a  later  day.  {Deland  v.  ^ichardeon,  4  Denio,  95.) 
Tlierefore  where  a  cause  stood  adjourned  to  the  15tii  October,  and  on  the  10th  a 
person  went  before  the  justice  and  made  oath  that  both  parties  had  aulhorixed 
nim  to  appear  and  adjourn  the  suit  to  some  day  beyood  the  Ist  of  January  then 
next,  ana  the  justice  accordingly  adjourned  it  to  the  9th  of  January,  on  which 
day  the  plaintiff  only  appeared  and  obtained  judgment, — held  that  the  adjournment 
was  extra-judioial,  and  that  the  cause  was  out  of  court.  {Id.)  A  defendant  ap- 
plying for  a  second  adjournment  in  a  justice's  court  must  bring  himself  within 
the  statute,  and  »how  affirmatively  and  satisfactorily  that  he  has  used  due  dili- 
gence to  obtain  the  attendance  of  the  abaent  witness.  {ChrUtman  v.  Paul,  16 
How.  17.) 

g.  Where  the  justice,  upon  the  plaintiff  opposing  an  adjournment,  denied  the 
defendant's  application  to  adjourn,  and  afterwards,  without  proceeding  to  trial, 
departed  from  his  ofiice  (it  does  not  appear  at  what  hour),  stating  that  it  was 
uncertain  what  time  he  should  return ;  tne  defendant  having  left  l£e  court,  the 
justice  returned  about  three  in  the  afternoon,  resumed  his  court,  and  suffered  the 
plaintiff  to  proceed  with  his  case  in  the  defendant's  absence;  on  appeal  it  was 
lield  that  the  justice  thus  absenting  himself,  worked  a  discontinuance  of  the 
action.  {Lyneky  v.  Pendergrast,  2  E.  D.  Smith,  43.) 

h.  When  the  defendant  appeared  and  answered,  and  demanded  a  jury  trial, 
and  the  cause  was  adjourned  to  procure  a  jury,  and  on  the  adjournment  *day  he 
neglected  to  appear,  held  that  the  justice  did  right  in  proceeding  to  hear  the  cause 
without  a  jury  and  in  the  absence  of  the  defendant  {Kilpairick  v.  Carr,  8  Abbw 
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lit);  bat  the  defendant's  non-appearance  in  such  a  ease  is  not  a  waiver  of  tbe 
answer  nor  a  oonfesaion  of  the  cause  of  action.  The  plaintiff  mast  still  prove 
every  iaet  essential  to  a  recovery.  {Allmrtia  v.  JiPCreadyf  2  K  D.  Smith,  89.) 
A  defence  once  interposed  can  only  be  waived  by  express  consent  to  waive  it ; 
tbns,  where  the  defence  of  the  statute  of  limitations  was  reeularly  made,  but  not 
referred  to  on  the  trial,  nor  in  the  summing  up,  nor  noticed  by  the  justice  until 
after  he  had  rendered  judgment,  yet  as  it  appeared  on  appeal  that  the  defence 
wss  snatained  by  the  evidence,  tne  judgment  was  reverseo.  {Penfield  v.  Jacobs, 
21  Barb.  836.) 

a.  Any  irregularity  in  summoning  the  jury  is  ground  for  challenge  to  the 
amy,  and  must  be  made  in  the  first  instance.  If  no  objection  be  made  until  after 
the  jury  are  impanneled  and  sworn,  the  objection  comes  too  late,  and  the  appel* 
late  court  will  not  interfere  unless  in  a  case  where  injustice  has  been  done{Mayor 
of  Hew  York  v.  Mason,  I  Abb.  S52 ;  4  £.  D.  Smith,  142) ;  and  all  objection  to  the 

?[naUfieation  of  a  juror  is  waived  unless  the  objection  is  taken  on  the  triaL 
dark  ▼.  Vranken,  20  Barb.  278.)  Where  the  jury  do  not  agree,  the  parlies 
may  waive  the  provisions  of  law  prescribing  the  time  within  which  a  venire  for 
a  second  jury  should  be  retamable.    {Fiero  v.  Reynddsj  20  Barb.  275.) 

h.  If  either  party  shows  that  the  justice  is  a  material  and  necessary  witness 
for  him,  the  justice  must  dismiss  the  action  ( Young  v.  Beotty  8  Hill,  82) ;  and  it 
heing  shown  that  the  judge  is  a  material  and  necessary  witness,  he  cannot  refuse 
to  dismiss  the  cause,  on  the  ground  "  that  he  knows  nothing  material  betwcf'n 
the  parties,  and  has  no  reoolleotion  of  the  facts  the  defendant  alleges  he  expects 
to  prove  by  him  "  {ffopkint  v.  Cabrey,  24  Wend.  264),  or  on  the  pound  that  "  he 
can  give  no  evidence  of  any  thing  except  what  appears  on  his  mmutes."  {Brown 
V.  Brawny  2  £.  D.  Smith,  154.) 

c.  In  one  ease,  the  court  of  common  pleas  said,  it  is  "  doubtful  whether  a  jus- 
tice has  any  authority,  after  the  examination  of  witnesses  is  commenced,  to  sus- 
pend a  trial  without  tlie  consent  of  both  parties,  except  for  the  single  cause  that 
there  was  not  time  to  conclude  it  on  thjii  day."    But  it  is  a  matter  of  discretion. 
(Fairbanks  y.  Corlies,  1  Abb.  152.)    Subsequently,  that  court  held  that  an  ad- 
^  .      joumment  for  ten  days  after  the  trial  had  commenced,  without  the  consent  and 
Jl(      m  tbe  face  of  an  objection  by  the  defendant,  to  enable  the  plaintiff  to  obtain  the 
fv«       attendance  of  a  witness,  rendered  the  subsequent  proceedings  and  judgment  void. 
A      {Aberhall  v.  Roach,  11  How.  95.)    Again,  it  held  that  it  was  not  error  in  a  jus- 
^      ttee  to  deny  a  motion  for  an  adjournment  applied  for  during  the  progress  of  the 
gs      trial,  for  the  purpose  of  procuring  the  attendance  of  an  absent  witness.   (Mattkeua 
fA      V.  FeuteU,  2  £.  D.  Smith,  90.) 

V  d.  The  justice  may  suspend  the  trial  of  a  cause  in  progress  before  him,  in  order, 

jf  m  the  absence  of  the  defendant,  to  hear  the  plaintiff's  evidence  and  render  judg- 
/^  ment  {Beach  v.  M'Cann,  4  Abb.  18) ;  but  where  he  is  induced  to  do  this  by  state- 
*  f       menta  which  are  untrue,  that  defendant  is  not  intending  to  appear,  the  judgment 

rsndered  by  him  in  favor  of  the  plaintiff  will  be  reversed.    (Jd) 
/  e.  A  justice  has  no  power  to  open  a  ease  for  further  hearing  after  the  day  of 

trial  is  passed,  and  the  cause  has  been  submitted  by  the  plaintiff,  and  the  wit- 
nesMS  have  departed  {Harden  v.  Woodside,  2  E.  D.  Smith,  87 ;  Alburtis  v.  3P0ready, 
icL  89) ;  but  where,  after  the  parties  had  once  rested,  but  before  the  case  had 
been  finally  submitted,  and  while  the  parties  and  their  witnesses  were  all  present, 
additional  evidence  was  admitted, — it  was  held  that  the  admitting  of  such  evi- 
dence rested  in  the  discretion  of  the  justice ;  and  the  court  on  appeal  refused  to 
reverse  the  judgment  for  such  a  departure  from  the  usual  course  of  proceeding, 
it  not  appearing  that  the  opposing  par^  was  prfjudiced  thereby.  {Harpell  v. 
OurtUy  1  ul  78  ;  Frikert  v.  Dexter,  12  Wend.  158.)  After  a  motion  for  a  nonsuit, 
the  justice  may  refuse  to  admit  any  further  evidence  {Eeed  v.  Barber,  8  Code 
Sep.  160) ;  but  if  a  defendant,  after  a  motion  for  a  nonsuit,  himself  supplies  the 
evidence  on  the  want  of  which  his  motion  was  founded,  he  cannot  afterwards 
have  a  reversal  upon  the  technical  ground  that  such  evidence  was  not  before  the 
eourt  when  the  nonsuit  was  asked.    {Hyland  v.  Sherman,  2  £.  D.  Smith,  285.) 

/.  Where,  after  a  defendant  had  set  up  a  counter-claim,  and  had  commenced 
his  prooiis  the  cauae  was  adjoomed  by  consent,  and  on  the  adjonrnment-day  the 
plaintiff  failed  to  appear,  the  justice  proceeded  with  the  trial,  and  rendered 
judgment  for  the  defendant  for  his  coxmter-claim, — it  was  held  that  the  justice 
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erred,  and  Uiat  he  ought  merely  to  have  diamUsed  the  action.  (JVbrri«  ▼.  Bleak- 
ley^  8  Abb.  lOT.)  It  has  been  donbted  whether  a  defendant  in  actioDS  in  juaticeB* 
courts  ean  recover  on  a  connter-claim.    (Stewart  t.  Bwk,  ^  Abb.  818.) 

CL  Where  the  trial  is  before  a  jury,  the  justice  should  render  iudgmeDt  and 
determine  the  amount  of  costs,  not  later  than  the  same  day  on  which  Uie  verdict 
is  rendered ;  otherwise  he  loses  jurisdiction  of  the  cause,  and  judgment  afterwftrds 
rendered  is  void.    (Sibley  v.  Hbteard,  3  Denio,  72.) 

h.  The  costs  and  fees  in  these  eowts  are  regulated  principally  by  a  law  p^saed 
in  1857,  ch.  776,  which  reads  as  follows: — 

Sbo.  1.  The  several  justices  of  the  peace  in  the  State  hereafter  shall  be  allowed 
and  receive  the  following  fees  for  the  services  hereinafter  mentioned,  in  lieu  of 
the  fees  now  allowed  by  law  for  such  services :  For  a  summons,  fifteen  eente^ 
for  wa^rrant^  attachment,  warrant  of  commitment,  or  transcript  of  judgment, 
twenty -five  cents;  adjournment,  twentj-five  ceuts;  subpoana,  including  all  the 
names  inserted  therein,  ten  cents ;  admmistering  an  oath,  five  cents ;  filing  every 
paper  necessary  to  be  filed,  five  cents;  swearing  a  jury,  twenty-five  cents  ;  tried 
of  an  issue  of  fact,  in  case  of  an  appearance  and  answer,  fifty  cents;  entering 
judgment,  twenty-five  cents;  taking  affidavits,  ten  cents ;  drawing  bond,  twenty- 
five  cents ;  and  receiving  and  entering  verdict  of  jury,  twenty  cents. 

Ssa  2.  Whenever  a  judgment  shall  be  renderea  in  a  court  of  a  justice  of  the 
peace,  in  civil  actions,  it  shall  be  with  the  costs  of  suit;  but  the  whole  amount 
of  all  the  items  of  such  costs  to  be  included  in  the  entry  of  judgment,  except 
charges  for  the  attendance  of  witnesses  from  another  county,  shall  not  in  any  case 
exceed  the  sum  of  five  dollars,  unless  such  suit  shall  be  adjourned  more  than  once, 
at  the  request  and  on  the  motion  of  the  party  against  whom  judgment  shall  be 
finally  rendered ;  and,  in  such  case,  the  costs  of  such  additional  adjournment  may 
be  included  in  the  entry  of  judgment 

Sxa  8.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed, 
except  such  as  are  locally  applicable  to  any  of  the  cities  of  this  State. 

c  In  addition,  the  costs  of  a  commission  to  examine  a  foreign  witness  may  be 
taxed  in  the  judgment,  although  the  same  exceed  the  sum  of  five  dollars,  (iawt 
1841,  p.  112.) 
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TITLE  Vn. 
OfJusticei  and  other  Ir^erior  Courts  m  Cities. 

Cbmptwb,  I.  ^rine  eonrfc  in  New  York  oitjr. 

n.  Jastiees*  ooarto  in  New  York  oit^. 

IIL  Justices'  conrta  in  cities. 

IV.  General  provisionB. 

Chafteb  I. 

Marine  Court  of  New  York  City. 

Chafteb  n. 

Justice/  Courts  in  New  YorTc  City. 

The  sections  in  this  and  the  preceding  chapter  of  this  title  (bs.  66,  66),  have 
Wn  entirely  abrogated  by  subsequent  laws.  The  Law  and  Practice  of  the 
MariDe  and  Justices'  [District]  Courts  in  the  city  of  New  York,  are  published  in 
t  small  volume  by  the  publisher  of  this  work. 

Chapter  IIL 
The  Justice/  CovHs  of  Cities. 

§67.  [60.]    Jurisdiction. 

The  justices'  courts  of  cities  shall  liave  jmisdiction  in  the 
following  cases,  and  no  other : — 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
Iiave  jurisdiction,  as  provided  bj  sections  53  and  64. 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  corpora- 
tions of  their  respective  cities,  where  the  penalty  or  forfeiture 
shall  not  exceed  one  hundred  dollars. 

Chaptee  IV. 

General  Provisions. 

§  68.  [61.]  (Am'd  1849,  1861.)    Sections  55  a^  64  a:ppli' 
cai!e  to  this  tide. 
The  provisions  of  sections  55  to  64,  both  inclusive,  relating 
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to  fonns  of  action,  to  pleadings,  to  the  times  of  commencing 
actions,  to  the  rules  of  evidence,  to  filing  and  docketing  tran- 
scripts of  judgments,  to  their  effect  and  the  mode  of  enforcing 
them,  and  to  proceedings  where  title  to  real  property  shall 
come  in  question,  shall  apply  to  the  courts  embraced  in  this 
title ;  except  that  after  the  discontinuance  of  the  actions  in  the 
inferior  court,  upon  an  answer  of  tide,  the  new  action  may  be 
brought  either  in  the  supreme  court,  or  in  any  other  court  hav- 
ing jurisdiction  thereof;  and  except,  also,  that  in  the  city  and 
county  of  New  York,  a  judgment  for  twenty  five  dollars  or  over, 
exclusive  of  costs,  the  transcript  whereof  is  docketed  in  the 
office  of  the  clerk  of  that  county,  shall  have  the  same  effect  as 
a  lien,  and  be  enforced  in  the  same  manner  as,  and  be  deemed, 
a  judgment  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York. 

a.  The  jostioe  w  bound  to  give  a  tranecript  on  demand  to  any  party  intereeied 
in  the  judgment,  and  on  being  paid  for  such  trauBcripU  (Laws  1841,  p.  114^  If 
he  refuses,  a  mandamus  will  He  to  compel  the  delivery  of  the  transcript  (8  Cow. 
188.)  The  filing  a  transcript  deprives  the  justice  of  any  further  control  over  the 
judgment.  {Re  Sholts,  2  Cow.  606.)  The  transcript  may  be  made  after  the 
e]q)iration  of  the  justice's  term  of  office  {Mavnard  y.  77iomp»on,  8  Wend.  898); 
and  it  need  not  show  jurisdiction  on  its  face.  {Jcuskaon  y.  Rowland,  6  Wend.  666; 
Jackson  v.  Jones,  9  Cow.  182;  10  Cow.  288.) 

b.  This  section  does  not  make  sections  148  and  148  applicable  to  pleadings  in 
justices'  courts.    (Cornell  y.  Smith,  2  Sand.  290 ;  8  Code  Rep.  201.) 

c  After  a  judgment  in  a  county  court  of  one  county,  if  an  execution  be  iasued 
into  another  county  before  any  transcript  filed  in  that  county,  the  court  may 
order  a  transcript  to  be  filed  nunc  pro  tunc    (Roth  v.  Schloss,  6  Barb.  880.) 

d^  It  is  not  necessary  that  a  transcript  from  a  justice  of  the  (>eace  of  a  judgment 
rendered  by  him,  should  show  the  proceeding  to  eive  him  jurisdiction  to  render 
a  vaUd  judgment,  in  order  to  authorize  it  to  be  filed  and  docketed.  It  is,  for  that 
purpose,  prima'faeie  evidence  that  the  justice  had  jurisdiction  to  render  the 
judgment.    (Dickimon  v.  Smith,  26  Barb.  102.) 

e.  The  Statute  of  1840,  ch.  886,  relating  to  the  docketing  of  judgments,  is  direct- 
ory. An  error  in  the  statement,  of  date,  amount,  Ac,  which  would  be  amend- 
able by  the  court  in  which  the  judgment  was  rendered,  will  not  vitiate  the  lien 
of  the  judgment  as  against  persons  not  actually  misled  or  prejudiced  thereby. 
(Sean  v.  Burf^am,  17  N.  T.  446.) 

/.  The  lien  of  a  justices' judgment,  of  which  a  transcript  was  filed  and  docketed 
with  the  county  clerk,  pursuant  to  2  R.  S.  247,  s.  128,  continued  a  lien  against 
the  defendant  for  twenty  years,  and  against  purchasers  in  good  faith  and  subse- 
quent incumbrancers  for  ten  years.  ( Waltermire  v.  Weetover,  4  Eeman,  16.)  And 
ao  of  judgments  recoyered  since  the  code  took  effect  (Nichols  v.  Atwood,  16  How. 
476.) 
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PART   II. 

OP  CIVIL  ACTIONS, 
TITLE  I. 

Form  of  Civil  Actions. 

Sicnon  69.  DistiacUon  between  actione  at  law  and  anitB  in  equity,  abolished. 

70.  Partiefl^  how  designated. 

71.  Aetions  on  judgments. 

72.  Feigned  issues  abolished. 

§  69.  [62.]  (Am'd  1849.)  Distinction  "between  actions  at 
law  and  suits  in  equity,  abolished. 

The  distinction  between  actions  at  law  and  suits  in  eqnitj, 
and  the  forms  of  all  such  actions  and  suits,  heretofore  existing, 
are  abolished ;  and  there  shall  be  in  this  State,  hereafter,  but 
one  form  of  action  for  the  enforcement  or  protection  of  private 
rights  and  the  redress  of  private  wrongs,  which  shall  be  denom- 
inated a  civil  action. 

0.  The  effect  of  this  section  hss  been  much  discussed.  See  note  in  the  8d 
edition  of  this  work,  where  the  decisions  and  dicta  are  collected.  To  these  add 
hy  Selden,  J.,  in  HeuUns  y.  Joel^  8  Ker.  493): — ''It  is,  in  my  judgment,  clear 
thst  the  legislature  has  not  the  constitutional  power  to  reduce  all  actions  to  one 
homogeneous  form;"  and  he  gives  his  reasons.  He  next  contends  that  the  sub- 
Bequent  provisions  of  the  code  preserve  "  the  essential  distinctions  between 
ietions  at  law  and  suits  in  equity,  and  concludes  that  this  section  (s.  69)  "  is 
ptsittly  in  eonflict  not  only  with  the  constitution,  but  with  the  subsequent  pro* 
visions  of  the  code  itselC"  In  ScwUl  v.  Oriffith,  (2  Ker.  516),  Hand,  J.,  speaks 
of  "  a  ntpposed  uniform  and  universal  remedy.''  In  IVull  v.  Change  (4  SddL 
119),  Garoiner,  J.,  says, — "  Under  the  code  there  can  be  no  embarrassment  as  to 
the  form  of  action."  Although  the  code  has  abolished  the  forms  of  actions,  it 
hss  not  abolished  the  causes  of  actions,  or  entirely  confounded  them.  {Ten  Eyek 
T.  Houghtailinsf,  12  How.  529,  Gould,  J.) 

§  70.  [63.]  (Am'd  1849.)    Parties  how  designated. 
In  snch  action,  the  party  complaining  shall  be  known  as 
the  plaintiff,  and  the  adverse  party  as  the  defendant. 

§  71.  [64.]    Actions  on  Judgments. 

Ko  action  shall  be  brought  npon  a  judgment  rendered  in 
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any  court  of  this  State,  except  a  court  of  a  justice  of  the  peace, 
between  the  same  parties,  without  leave  of  the  court  for  good 
cause  shown,  on  notice  to  the  adverse  party  ;  and  no  action  on 
a  judgment  rendered  by  a  justice  of  the  peace,  shall  be  brought 
in  the  same  county  within  five  years  after  its  rendition,  except 
in  case  of  his  death,  resignatioD,  incapacity  to  act,  or  removal 
from  the  county,  or  that  the  process  was  not  personally  served 
on  the  defendant,  or  on  all  the  defendants,  or  in  case  of  the 
death  of  some  of  the  parties,  or  where  the  docket  or  record  of 
such  judgment  is  or  shall  have  been  lost  or  destroyed. 

a.  An  action  cannot  be  brought  upon  ajudgment  rendered  in  a  district  oonrt, 
or  the  marine  court  of  the  city  of  New  York,  betieeen  the  tame  parties,  without 
leave  of  the  court  (Hiompson  y.  Sttttphen,  2  £.  D.  Smith,  527 ;  Mills  ▼.  Winehte^ 
id.  18 ;  8  Code  R.  44.)  But  an  executor  or  administrator  of  a  deceased  judgment 
creditor  (  Wheeler  y.  J)(Unn,  12  How.  587),  or  a  hona-jide  assignee  of  a  judgment 
may  sne  upon  the  judgment  without  leave  (TafU  y.  Braitted,  1  Abb.  84 ;  &  C, 
4  I>uer,  607);  and  an  action  in  the  nature  of  a  creditor's  bill  may  be  brought 
without  the  leave  of  the  court  first  obtained.  ((7a</tn  y.  Dofughty,  12  How.  457  ; 
Quiek  y.  Keeler,  2  Sand.  231 ;  8  Code  R.  205 ;  Dunham  v.  NichoUwi^  2  Sand.  686.) 

6.  This  section  applies  to  judgments  rendered  before  the  code  took  effect. 
{Finch  V.  Carpenter,  5  Abb.  226.) 

c.  The  proper  remedy,  where  an  action  is  brought  upon  a  judgment  without 
leave,  in  a  ease  where  leave  is  necessary,  is  by  motion  to  set  aside  the  aummons 
and  complaint.  {Id.)  On  such  a  motion,  leave  to  sue  should  not  be  granted  nunc 
pro  tune,  but  the  plaintiff  should  be  left  to  a  motion.  {Id)  In  that  case,  the  order 
was  that  the  motion  to  set  aside  the  summons  and  complaint  should  be  granted 
with  costs,  unless  the  plaintiff  should,  within  twenty  days,  give  notice  of  a 
motion  for  leave  to  bring  the  action  nunc  pro  tune;  and  if  such  notice  was  given, 
then  all  proceedings  of  both  parties  to  be  stayed  until  the  decision  of  such 
motion. 

<f .  As  to  actions  on  judgments  against  joint-stock  companies  or  associations,  it 
is  jprovided  (Laws  1868,  p.  288)  that  after  judgment  obtained  against  any  auch 
joint-stock  company  or  association,  and  execution  thereon  returned  unsatisfied  in 
whole  or  in  part,  suits  may  be  brought  against  any  or  all  of  the  shareholders  or 
associates  individually,  as  now  provided  by  law ;  but  no  more  than  one  suit  shall 
be  brought  against  said  shareholders  at  any  one  time,  nor  until  the  same  shall 
have  been  determined,  and  execution  issued  and  l*eturned  unsatisfied  in  whole  or 
in  part.  No  death,  removal,  resignation  of  officers  or  shareholders,  or  sale  or 
transfer  of  stock,  shall  work  a  dissolution  of  any  such  joint-stock  company  or 
association,  as  against  the  parties  so  suing  or  being  sued  by  such  company,  or  as 
ajgainst  any  creditor  or  person  having  aoy  demand  against  such  company  at  the 
time  of  any  such  death,  removal,  resignation,  sale,  or  transfer. 

§  72.  [65.]  Edstmg  suits.    Feigned  issues  abolished. 

Feigned  issues  are  abolished ;  and  instead  thereof,  in  the 
cases  where  the  power  now  exists  to  order  a  feigned  issue,  or 
when  a  question  of  fact,  not  put  in  issue  by  the  pleadings,  is  to 
be  tried  by  a  jury,  an  order  for  the  trial  may  be  made,  stating 
distinctly  and  plainly  the  question  of  fact  to  be  tried ;  and  such 
order  shall  be  the  only  authority  necessary  for  a  trial. 
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«L  In  the  cases  neniioned  in  section  858,  po«/,  no  issues  can  be  framed  pursuant 
to  Uus  seetion.  This  section  has  no  application  to  an  action  for  divorce  from  the 
msiriage  contract,  on  the  ground  of  aaulterj,  in  which  an  issue  of  fact  is  raised 
hj  the  pleadings ;  it  has  no  more  application  to  such  an  action  than  to  an  action 
for  tie  recoveTj  of  money  only.    (Parker  ▼.  Parker,  S  Abb.  478.) 

h.  The  former  practice  on  feigned  issues  examined  by  Willard,  Justice,  Snell 
T.  Limek9  (12  BarU  885). 


TITLE  n. 
Time  of  commencing  cwil  actions. 

Cbaftkk  L  Actions  generally. 

II.  For  the  recovery  of  real  property. 

IIL  Other  than  for  tne  recovery  of  real  property. 

IV.  Oeneral  proviaiona. 

Chaptek  L 
Time  of  commencing  actions  in  general. 

Sicno5  73.     Bepeal  of  existing  limiUtions. 

74.     Time  for  commencing  actions,  ifca 

§73.  [66.]  (Am'd  1849,)    Repeal  of  eodsting  limitations. 

The  provisions  contained  in  the  chapter  of  the  revised  stat- 
utes, entitled  '^  Of  actions  and  the  times  of  commencing  them/' 
are  repealed ;  and  the  provisions  of  this  title  are  substitnted  in 
their  stead.  This  title  shall  not  extend  to  actions  already  com- 
menced, or  to  cases  where  the  right  of  action  has  already 
accrued ;  but  the  statutes  now  in  force  shall  be  applicable  to 
such  cases,  according  to  the  subject  of  the  action,  and  without 
regard  to  the  form. 

e.  Where  a  right  of  action  had  accrued  previous  to  the  code,  and  the  debtor 
after  the  debt  became  due  departed  from  the  State,  and  resided  out  of  it  for 
different  periods  during  a  series  of  years,  the  successive  absences  are  to  be 
•ggregated  in  computing  the  time,  for  the  purpose  of  sscertaining  whether  the 
demand  is  barred  by  the  statute.    {Berrien  v.  Wright,  26  Barb.  208.) 

d  The  presumption  of  payment,  arising  under  the  statute  of  limitations,  from 
lapse  of  time,  is  not  that  the  payment  was  made  at  the  expiration  of  the  time 
fixed  by  the  statute  as  a  bar,  but  at  some  prior  indefinite  time,  or  when  the 
obligation  became  dae.     (Martin  v.  Gage,  6  Selden,  898.) 

See  seetion  110,  and  note;  and  Wood  v.  Wood,  26  Barb.  856. 

§74.  [67.]  (Am'd  1849,  1851.)  Fet^od  of  limitation, 
answer  y  dkc. 

CSvil  actions  can  only  be  commenced  within  the  periods 
prescribed  in  this  title,  after  the  cause  of  action  shall  have 


64  LIMITATION.  [§  75. 

accrued,  except  where,  in  special  cases,  a  different  limitation 
is  prescribed  by  statute,  and  in  the  cases  mentioned  in  section 
seventy-three. 

But  tbe  objection  that  the  action  was  not  commenced  with- 
in the  time  limited,  can  only  be  taken  by  answer. 

a.  The  last  sentence  of  this  section  applies  to  aU  actions  commenced  since  the 
code  took  effect,  although  the  cause  of  action  accrued  prior  to  Julj,  1S48. 
{Leferts  v.  Solliiter,  10  How.  888.) 

0.  There  is  no  rule  of  law  fixing  the  period  within  which  a  man  may  dieeover 
that  a  writing  does  not  express  the  contract  which  he  supposes  it  to  contain,  and 
which  bars  him  of  relief  for  delay  in  asserting  his  ri;;ht8.  otner  than  that  centred 
in  the  statute  of  limitations.     {Bidwell  y.  Atior  Mut.  Int.  Co.,  16  N.  T.  268.) 

c.  The  statute  of  limitations  is  a  good  defence  to  an  action  on  contract  against 
%  foreign  corporation.    (Oleot  v.  Tioga  R.  R,  Co.,  26  Barb.  147.) 

d.  An  executor  cited  to  account  before  a  surrogate,  may  ayail  himself  of  the 
statute  of  limitations  in  bar  of  any  claim  presented  against  the  estate,  in  the  same 
manner  as  in  a  suit  at  law  or  in  equity,  upon  such  claim.  A  devise  of  real  estate 
to  an  executor  for  the  payment  of  debts  generally,  not  specifving  particular 
debts,  or  a  known  interest  given  to  an  executor  for  that  purpose,  does  not  prevent 
the  running  of  the  statute  of  limitations  against  debts  which  were  due  prior  to 
the  decease  of  the  testator.    {Martin  v.  Oage,  6  Selden,  898.) 


Chapteb  IL 
Time  of  commencing  actions  for  the  recovery  of  real  property. 

Swmoif  75.  When  the  people  will  not  sue. 

76.  When  action  cannot  be  brought  by  grantee  from  the  State. 

77.  When  actions  by  the  people  or  their  grantees,  to  be  brought  within 

twenty  years. 

78.  Seifin  within  twenty  years,  when  necessary. 

79.  Seisin  withio  twenty  years,  when  necessary  in  action  or  defence 

founded  on  title,  £o. 

80.  Action  after  entry,  or  right  of  entry. 

81.  Possession,  when  presumed.    Occupation  when  deemed  under  legal 

tide. 

82.  Occupation  under  written  instrument,  Ac. 

88.  Adverse  possession,  under  written  instrument,  d^c 

84.  Premises  actually  occupied,  held  adversely. 

85.  Adverse  possession  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possesaion. 

87.  Descent  cast     Effect  of. 

88.  Persons  under  disability. 

§  75.     When,  the  people  wUl  riot  sue. 

The  people  of  this  State  will  not  sue  any  person  for  or  in 
respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  nnless, 

1,  Snch  right  or  title  shall  have  accrued  within  forty  years 
before  any  action  or  other  proceeding  for  the  same,  diall  be 
commenced;  or  unless, 
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2,  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  snch  real  property,  or  of  some 
part  thereof,  within  the  space  of  forty  years. 

See  People  t.  Bmudaer,  8  Barb.  189 ;  Pw»pU  t.  Xfvtn^«<ofl>  id.,  264 ;  People 
T.  Arnold^  4  Coma.  508. 

§  76,  When  action  cannot  he  draught  by  grantee  from  the 
&aU. 

No  action  shall  be  brought  for,  or  in  respect  to,  real  prop- 
erty, by  any  person  claiming  by  virtue  of  letters  patent,  or 
grants  from  the  people  of  this  State,  unless  the  same  might 
have  been  commenced  by  the  people,  as  herein  specified,  in 
case  such  patent  or  grant  had  not  been  issued  or  made. 

§  77.  Wh^en  actions  hy  the  people  or  their  grantees^  to  he 
hrought  within  twenty  years. 

When  letters  patent  or  grants  of  real  property  shall  have 
been  issued  or  made  by  the  people  of  this  State,  and  the  same 
shall  be  declared  void  by  the  determination  of  a  competent 
court,  rendered  upon  an  allegation  of  a  fraudulent  saggestion, 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a 
material  fact,  or  wrongful  detaining,  or  defective  title,  in  such 
case  an  action  for  the  recovery  of  the  premises  so  conveyed 
may  be  brought  either  by  the  people  of  this  State,  or  by  any 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs 
or  assigns,  within  twenty  years  after  such  determination  was 
made,  but  not  after  that  period. 

§  78.  Seisin  vyithin  twenty  years^  when  necessary. 

No  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  shall  be  maintained,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  such  action. 

§  79.  Seisin  within  twenty  years^  when  necessary  in  action 
or  defence  founded  on  tide. 

No  cause  of  action  or  defence  to  an  action  founded  upon 
the  title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
shall  be  effectual,  unless  it  appear  that  the  person  prosecuting 
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the  action,  or  making  the  defence,  or  nnder  whose  title  the 
action  i&  prosecuted  or  the  defence  is  made,  or  the  ancestor, 
predecessor,  or  grantor  of  such  person,  was  seized  or  possessed 
of  the  premises  in  question,  within  twenty  years  hefore  the 
committing  of  the  act  in  respect  to  which  such  action  is  pro- 
secuted or  defence  made. 

§  80.  Action  after  entry  or  right  of  entry. 

No  entry  upon  real  estate  shall  be  deemed  sufficient,  or 
valid  as  a  claim,  unless  an  action  be  commenced  thereupon 
within  one  year  after  the  making  of  sucli  entry,  and  within 
twenty  years  from  the  time  when  the  right  to  make  such  entry 
descended  or  accrued. 

§  81.  Possession  ^estmied.  Occupation j  when  deemed 
under  legal  title. 

In  every  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  the  person  establishing  a  legal  title  to  the 
premises  shall  be  presumed  to  have  been  possessed  thereof 
within  the  time  required  by  law ;  and  the  occupation  of  such 
premises  by  any  other  person,  shall  \^  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to 
such  legal  title,  for  twenty  years  before  the  commencement  of 
such  action. 

§  82.  Occupation  under  vyritten  instrument. 

Whenever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  premises  under 
claim  of  title,  exclusive  of  any  other  right,  founding  such  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the  prem- 
ises in  question,  or  upon  the  decree  or  judgment  of  a  competent 
court,  and  that  there  has  been  a  continued  occupation  and  pos- 
session of  the  premises  included  in  such  instrument,  decree,  or 
judgment,  or  of  some  part  of  snch  premises,  under  such  claim, 
for  twenty  years, — ^the  premises  so  included  shall  be  deemed 
to  have  been  held  adversely  ;  except  that  where  the  premises 
BO  included  consist  of  a  tract  divided  into  lots,  the  possession 
of  one  lot  shall  not  be  deemed  a  possession  of  any  other  lot  of 
the  same  tract. 
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§  83.  Adverse  poeeesdion. 

For  the  purpose  of  constitnting  an  adverse  possession,  by 
anj  person  claiming  a  title  fonnded  npon  a  written  instrument, 
or  a  judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases : — 

1.  Where  it  has  been  usually  cultivated  or  improved ; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel  or  of  fencing  timber,  for  the  purposes  of  hus- 
bandry, or  the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been 
left  not  cleared  or  not  inclosed,  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

§  84,  Premises  actuaUy  occupied  held  adversely. 

Where  it  shall  appear  that  there  has  been  an  actual  con- 
tinued occupation  of  premises,  under  a  claim  of  title,  exclusive 
of  any  other  right,  but,not  founded  upon  a  written  instrument, 
or  a  judgment  or  decree,  the  premises  so  actually  occupied,  and 
no  other,  shall  be  deemed  to  have  been  held  adversely. 

§  85.  Adverse  possession  under  claim  not  written. 
For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title  not  founded  upon  a  written  instrument, 
or  a  judgment  or  decree,  land  shall  be  deemed  to  have  been 
possessed  and  occupied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure  ; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

See  Miller  y.  Oarlock,  8  Barb.  158. 

§  86.  JSelation  of  landlord  and  tenant. 

Whenever  th^  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant  shall 
be  deemed  the  possession  of  the  landlord,  until  the  expiration 
of  twenty  years  from  the  termination  of  the  tenancy  ;  or, 
where  there  has  been  no  written  lease,  until  the  expiration  of 
twenty  years  from  the  time  of  the  last  payment  of  rent ;   not- 
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withBtanding  that  snch  tenant  may  have  acquired  another 
title,  or  may  have  claimed  to  hold  adversely  to  hie  landlord. 
But  Buch  presumptions  shall  not  be  made  after  the  periods 
herein  limited. 

§  87.  Descent  cast. 

The  right  of  a  person  to  the  possession  of  any  real  property 
shall  not  be  impaired  or  afEected  by  a  descent  being  cast  in 
consequence  of  the  death  of  a  person  in  possession  of  such 
property. 

§  88.  Persons  under  disabiliUes. 

If  a  person  entitled  to  commence  any  action  for  the  recov- 
ery of  real  property,  or  to  make  an  entry  or  defence  founded 
on  the  title  to  real  property,  or  to  rents  or  services  out  of  the 
same,  be  at  the  time  such  title  shall  first  descend  or  accrue 
either, — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  ofience  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman, — 
The  time  during  which  such  disability  shall  continue,  shall  not 
be  deemed  any  portion  of  the  time  in  this  chapter  limited  for 
the  commencement  of  such  action,  or  the  making  of  such 
entry  or  defence ;  but  such  action  maybe  commenced  or  entry 
or  defence  made  after  the  period  of  twenty  years,  and  within 
ten  years  after  the  disability  shall  cease,  or  after  the  death  of 
the  person  entitled  who  shall  die  under  such  disability ;  but 
such  action  shall  not  be  commenced,  or  entry  or  defence  made, 
after  that  period. 
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Chapter  III. 

7t»w  of  commencing  cbctiona  other  than  for  the  recovery  of 

real  property, 

SKnov  89.  Limitation  prescribed. 

90.  Twenty  years. 

91.  Six  years. 

92.  Tbree  years. 

93.  Two  years. 

94.  One  year. 

95.  Action  npon  a  current  account. 

96.  Action  for  penalties. 

97.  Action  for  other  relief. 

98.  Action  by  the  people. 

§  89.  [69.]  (Am'd  1849.)   Periods  of  limitation  prescribed. 

The  periods  prescribed  in  section  74  for  the  commencement 
of  actions  other  than  for  the  recovery  of  real  property,  shall 
be  as  follows : 

§  90.  [70.]    (Am'd  1849.)    Twenty  years. 
Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  State  or  Territory  within  the 
United  States. 

2.  An  action  npon  a  sealed  instrament. 

§91.  [71.]  (Am'dl849.)    1^  years. 
Within  six  years : 

1.  An  action  npon  a  contract,  obligation,  or  liability, 
express  or  implied,  excepting  those  mentioned  in  section  90. 

2.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of 
personal  property. 

6.  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another,  not  arising  on 
contract,  and  not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud  in  cases 
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which  heretofore  were  solely  cognizable  by  the  court  of  chan- 
cery, the  cause  of  action  in  such  case,  not  to  be  deemed  to 
have  accnied  until  the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud. 

a.  The  statute  U  a  bar  to  an  action  on  a  promissory  note  bronglit  by  the  payea 
against  the  maker ;  although  the  former,  after  the  expiration  of  six  years  from 
the  time  the  note  became  payable,  paid  the  amount  of  it  to  his  indorsee,  and 
thus  became  repossessed  of  the  note.     ( Woodruff  v.  Moore,  8  Barb.  171.) 

6.  Where  services  are  performed  for  a  series  of  years,  without  any  express  agree- 
ment as  to  the  time  or  measure  of  compensation,  no  payments  being  made,  the 
law  will  not  imply  an  agreement  that  the  payment  shafi  be  postponed  until  the 
termination  of  tne  employment,  but  will  regard  the  hiring  as  from  year  to  year, 
and  the  wages  as  payable  at  the  same  time.    (DavU  ▼.  Gorton,  16  ^.  Y.  2d5.) 

e.  In  an  action  ror  converting  personal  property,  the  statute  commences  to  ran 
from  the  time  of  the  conversion.    (Kelay  v.  Orinoold,  6  Barb.  4S6.) 

d.  An  action  to  enforce  an  equitable  lien  for  the  purchase-monejrofland,  must 
be  brought  within  six  years.  The  debt  is  the  cause  of  action.  {Boret  v.  Corey, 
16  N.  Y.  606.) 

e.  One  entmated  with  a  note  for  eollection,  and  who  reeeivesthe  money,  is  not  a 
trustee ;  and  an  action  for  the  money  must  be  within  six  years.  {Bickok  v.  Hiekok, 
18  Barb.  682.) 

See  In  the  matter  of  the  JSttate  of  J)daeroiz,  deceased,  1  Bradford  Rep.  1 ; 
Mayne  v.  Oritwold,  8  Sand.  463. 

§  92.  [72.]  (Am'd  1849.)    Three  years. 
Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon 
a  liability  incurred  by  the  doing  of  an  act  in  his  official  capa- 
city, and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  State,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation; 

See  Denniaon  y.  Plumb,  18  Barb.  89. 

§  93.  [73.]     Two  years. 
Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false 
imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
the  people  of  this  State. 

§  94.  [74.]     One  year. 
Within  one  year: 
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1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§  95.  [75.]  (Am'd  1849.)    Action  t^on  a  current  accoimt. 

In  an  action  brought  to  recover  a  balance  due  upon  a 
mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action 
shall  be  deemed  to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side. 

See  ffaUoek  T.  Loiee,  1  Sand.  220;  Ogden  v.  Astor,  4  ib.  812;  OremY,  Ames, 
A  Ker.  225.) 

§  96.  [76.]    Actions  for  penaltieSj  (&c. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
in  whole  or  in  part  to  any  person  who  will  prosecute  for  the 
same,  must  be  commenced  within  one  year  after  the  commis- 
sion of  the  offence ;  and  if  the  action  be  not  commenced 
irithin  the  year  by  a  private  party,  it  may  be  commenced 
within  two  years  thereafter  in  behalf  of  the  i)eople  of  this 
State,  by  the  attorney-general,  or  the  district-attorney  of  the 
county  where  the  offence  was  committed. 

§  97.  [77.]    Actions  for  other  reliff 

An  action  for  relief,  not  hereinbefore  provided  for,  must  be 
commenced  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

See  JSlwood  ▼.  Dirferidorf,  6  Barb.  898 ;  Bloodgood  t.  Brum,  4  Selden,  362 ; 
Ma^pu  Y.  Oriswold,  8  Sand.  464. 

§  98.  [78.]  (Am'd  1849.)    Actions  hy  the  people. 

The  limitations  prescribed  in  this  chapter  shall  apply  to 
actions  brought  in  the  name  of  the  people  of  this  State,  or  for 
their  benefit,  in  the  same  manner  as  to  aetiouB  by  private 
parties. 
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Chapter  IV. 
General  Provisions  as  to  the  time  of  commenein^  Actions. 

Sxanoir    99.  When  aetion  deemed  oommenced. 

100.  Exoeptioa,  defendant  out  of  StaU. 

101.  Exception,  as  to  person  under  disabilities. 

102.  Death  of  person  entitled  before  limitation  ezpireSi 

103.  Suits  by  aliens* 

104.  Where  jud^ent  reversed. 

105.  Stay  of  action  by  iojunotlon,  ^c. 

106.  Disability  must  exist  when  right  accrued. 

107.  Two  or  more  disabilities. 

108.  This  title  when  not  to  apply. 

109.  The  like. 

110.  New  promise  must  be  In  writing. 

§  99.  [79.]  (Am'd  1849, 1851.)  When  action  deemed  com- 
menced. * 

An  action  is  commenced  as  to  each  defendant  when  the 
snmmons  is  served  on  him,  or  on  a  co-defendant,  who  is  a  joint 
contractor,  or  otherwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent 
to  the  commencement  thereof,  within  the  meaning  of  this  title 
when  the  summons  is  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff  or  other  officer  of  the  county  in 
which  the  defendants,  or  one  of  them,  usually  or  last  resided  ; 
as,  if  a  corporation  be  defendant,  to  the  sheriff  or  other  officer 
of  the  county  in  which  such  corporation  was  established  by 
law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business.  But  such  an 
attempt  must  be  followed  by  the  first  publication  of  the  sum- 
mons, or  the  service  thereof,  within  sixty  days. 

a.  The  endorsement,  by  a  sherifl^  or  other  officer,  of  the  time  of  a  receipt  of  a 
summons  in  an  action,  is  not  of  itself  evidence  of  the  fact,  so  as  to  show  the  time 
of  the  eommencement  of  the  action.    (Wardwell  ▼.  Patrick,  1  Bosw.  406.) 

6.  For  the  purpose  of  issuing  a  warrant  under  the  non-imprisonment  act,  the 
aetion  is  sufficiently  commenced  by  lodging  the  summons  with  the  sheriff,  with 
the  intent  that  it  should  be  served.    (Gregory  v.  Weiner,  1  Code  Rep.,  N.  S.,  210.) 

Sec  section  189,/>os<. 

§  100.  [80.]  (Am'd  1849, 1861.]  Exception^  defendant  out 
<f  State. 

K,  when  the  cause  of  action  shall  accrue  against  any  person, 
he  shall  be  out  of  the  State,  such  action  may  be  commenced 
within  the  terms  herein  respectively  limite  1,  after  the  return 
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of  sncli  person  into  this  State ;  and  if,  after  such  cause  of  action 
shall  have  accrued,  such  person  shall  depart  from  and  reside 
out  of  the  State,  the  time  of  his  absence  shall  not  be  deemed 
or  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  such  action. 

&  Sueeesuire  abeencee  can  be  accumulated,  and  the  aggregate  deducted  from 
tiie  time  elapeed  after  the  accruing  of  the  action.  {Cole  y.  Jesrup,  10  How.  616 ; 
Harden  v.  Palmer,  2  EL  D.  Smith,  172;  Berrian  v.  Wright,  26  Barb.  208.) 

b.  In  Bog^  ▼.  Vermilya  (1  Code  Rep.,  N.  S.,  212),  it  was  held,  at  a  general 
term  of  the  supreme  court,  that  in  an  action  against  one  of  two  joint  and  several 
obligors,  where  to  a  plea  of  the  statute  of  limitations  it  is  rephed,  that  the  de- 
fendant had  been  abroad,  and  the  suit  had  been  brought  within  six  years,  ex- 
dnding  the  time  of  his  absence,  it  is  no  defence  to  aver  and  prove  that  the  other 
obligor  had  been  during  the  whole  time  within  the  State.  The  liability  of  the 
contractors  being  seyeral,  as  well  as  joint,  the  statute  of  limitations  may  apply 
as  to  one,  and  not  as  to  the  others ;  and  see  2  Corns.  628 ;  8  How.  816.  The  running  of 
the  statute  is  not  suspended  as  to  one  Joint  debtor,  by  his  absence  irom  the  State, 
while  his  eo-debtors  remain  therein.    (  Halden  ▼.  Qrafie,  4  E.  D.  Smith,  490l) 

t.  This  section  does  not  apply  to  corporations.  (Olcott  v,  HogaR,  R,  Co,  26 
Barb.  U7.) 

§  101.  [81.]  (Am'd  1849, 1851, 1852.)  Ecceptians, persona 
under  disabilities. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the 
last  chapter,  except  for  a  penalty  or  forfeiture,  or  against  a 
sheriff  or  other  officer,  for  an  escape,  be  at  the  time  the  canse 
of  action  accrued,  either, 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or,  in  execution  tinder 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his  natural 
life;  or, 

4.  A  married  woman. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action ;  except  that  the  period 
within  which  the  action  must  be  brought,  cannot  be  extended 
more  than  five  years  by  any  such  disability,  except  infancy; 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year 
after  the  disability  ceases. 

§  102.  [82.]  (Am'd  1849.)  Death  of  person  entitled  before 
limitation  expires. 

If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and 
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the  cause  of  action  surviye,  an  action  may  be  commenced  b j 
his  representatives,  after  the  expiration  of  that  time,  and 
within  one  year  from  bis  death.  If  a  person  against  whom  an 
action  may  be  brought,  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survives,  an  action  may  be  commenced  against  his  executors  or 
administrator  after  the  expiration  of  that  time,  and  within  one 
year  after  the  issuing  of  letters  testamentary,  or  of  administra- 
tion. 

See  Bucklin  y.  Ford,  5  Barb.  393 ;  Parker  t.  Jackton,  16  ib.  84. 

§  103,  [83.]    Actions  hy  Aliens. 

When  a  person  shall  be  an  alien  subject  or  citizen  of  a 
country  at  war  with  the  United  States,  the  time  of  the  contin- 
uance of  the  war  shall  not  be  part  of  the  period  limited  for  the 
commencement  of  the  action. 

§  104.  [84.]      Where  Judgment  refoersed. 

If  an  action  shall  be  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff,  or,  if  he  die  and  the  cause  of  action 
survive,  his  heirs  or  representatives,  may  commence  a  new 
action  within  one  year  after  the  reversal. 

See  Long  v.  Faiheree,  1  Sme.  A  M.  404. 

§  105.  [85.]  (Am'd  1849.)   Time  of  stay  hy  injunction^  <&c. 

When  the  commencement  of  an  action  shall  be  stayed  by 
injunction,  or  statutory  prohibition,  the  time  of  the  continu- 
ance of  the  injunction  or  prohibition,  shall  not  be  part  of  the 
time  limited  for  the  commencement  of  the  action. 


rian  v.  Wright,  26  Barb.  208.) 


§  106.  [86.]  DisahilUy  must  exist  when  right  of  action 
accrued. 

No  person  shall  avail  himself  of  a  disability,  unless  it 
existed  when  his  right  of  action  accrued. 

§  107  [87.]  (Am'd  1849.)  Where  several  disabilities^  all 
must  be  removed, 

Wlien  two  or  more  disabilities  shall  co-exist  at  the  time  the 
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rigbt  of  action  acomeB,  the  limitation  shall  not  attach  until 
thej  all  be  removed. 

See  section  101. 

§  108.  [88.]  TMa  title  not  appUccMe  to  Jnlls^  <S:c,^  of  corpo- 
ratt/ms  or  to  hank  notes, 

Thia  title  shall  not  affect  actions  to  enforce  the  payment  of 
bills,  notes,  or  other  evidences  of  debt,  issned  by  moneyed  cor- 
porations, or  issned  or  pnt  in  circulation  as  money. 

§  109.  [89.]  (Am'd  1849.)  Hor  to  actio7i8  against  direct- 
(JTS^  cfec,  of  moneyed  corporations  or  hanking  associations. 
Limiiation  in  such  cases  prescribed. 

This  title  shall  not  affect  actions  against  directors  or  stock- 
holders of  a  moneyed  corporation,  or  banking  associations,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law ;  but  such  actions  must  be  brought  within  six 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  liability 
was  created. 

§'110.  [90.]  (Am'd  1849.)  Acknowledgment  or  new  prom- 
ise  must  he  m^ide  in  writing* 

No  acknowledgment  or  promise  shall  be  sufficient  evidence 
d  a  new  or  continuing  contract,  whereby  to  take  the  case 
out  of  the  operation  of  this  title,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby ; 
but  this  section  shall  not  alter  the  effect  of  any  payment  of 
principal  or  interest. 

0.  Hue  pTorinon  is  whoUy  prospective.  A  debt  barred  when  the  code  took 
effect^  is  Dot  reviyed  by  a  verbal  promiBe  to  pay,  made  after  that  time.  (E^tehtyn 
T.  Weekt,  2  Kei*.  685;  2  Abb.  272,  overruling  in  that  respect,  S.  C,  2  R  D.  Smith, 
116;  and  approving  Wordtworthy.  Thonuu,^  Barbi  445;  see  also  Gilleipiey» 
Somkrantz,  20  Barb.  85 ;  Glen  Cove  MtU,  Ins.  Co,  v.  Harold,  id.  298.) 

b.  A  payment  by  one  joint,  or  joint  and  several,  debtor  does  not  revive  the 
liability  of  the  other  (  Van  Keuren  v.  Parmelee,  2  Corns.  528 ;  Bogari  v.  Vermilya 
8  Code  Rep.  142;  1  Code  Rep,  N.  S.,  212;  Barger  v.  Durvin,  22  Barb.  68.  Dun- 
horn  V.  Dodae,  10  Barb.  566);  it  is  otherwise  as  regards  a  payment  made  before 
the  Btatnte  has  barred  the  recovery.    {Reidr,  MeNaughton,  16  Barb.  168.) 

e.  When  a  note  has  been  barred  by  the  statute,  in  order  to  sustain^  an  action 
thereon  there  must  be  proof  of  an  unqualified  promise  to  pay  the  entire  debt,  in 
express  terms,  or  by  fair  and  just  implication  from  an  explicit  admission  of  it  as 
sa  existing  debt  for  which  the  debtor  acknowledges  himself  liable,  and  which  he 
is  willing  and  intends  to  pay.  If  the  promise  be  conditional  to  pay  when  able, 
preeest  ability  must  be  shown.  (Sherman  v.  Wakeman,  11  Barb.  264;  S.  G.  6 
Selden,  85.) 

d.  In  order  to  take  a  demand  out  of  the  statute  by  a  part  pavment,  it  must 
spnesr  that  the  payment  was  made  on  account  of  the  debt  for  which  the  action 
is  brought  Ana  it  must  further  appear  that  the  payment  was  made  as  part 
payment  of  a  larger  debt.    {Arnold  v.  Downing,  11  Barb.  564.)    To  make  a  part 
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payment eviddnoe  of  a  promiM  to  pay  the  balance,  it  mnat  be  Tolantarj  on  tlie 
part  of  the  debtor,  and  must  oooar  under  such  circumstances  as  are  oonsi8teii.fc 
with  an  intent  to  pay  such  balance.    (Id) 

a,  A  promise  not  made  to  the  creditor  nor  to  any  one  acting  in  his  behalf,  im 
not  sufficient  to  revive  a  debt  barred  by  the  statute  of  limitations.  (  WakenioL*^ 
▼.  Sherman,  5  Selden,  86 ;  Bloodgood  t.  Bru/eny  4  Selden,  862,  rereising  S.  C  4 
Sand.  427  ;  Watkiiu  ▼.  Stevem,  4  Barb.  168.) 


TITLE  ^m. 
Parties  to  civil  actions* 

SflcrnoN  111.  Party  in  interest  to  sue. 

112.  Alignment  of  thing  in  action. 

113.  Actions  by  executor,  trustee,  d^c. 

114.  Actions  by  and  against  married  women. 

115.  Infants,  actions  by  and  against. 

116.  Guardian,  how  appointed. 

1 17.  Who  may  be  plamtiffs. 

118.  Who  may  be  defendants. 

119.  One  or  more  may  sue  or  defend  for  all. 

120.  One  action  against  the  different  parties  to  bills  and  notes. 

121.  Action  when  not  to  abate. 

122.  Court  to  decide  controversy,  ^o.    Interpleading. 

§  111.  [91.]  (Am'd  1849,  1851.)  Action  to  he  lypaHy  in 
iniereat 

Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  one 
hundred  and  thirteen ;  but  this  section  shall  not  be  deemed  to 


h.  *  Plaintiff's  addreu. — ^The  court  has  the  right  and  in  proper  oases  will  i 
quire  the  attorney  of  a  plaintiff  to  disclose  the  place  of  residence  of  the  plaintiff, 
and  to  exhibit  his  authority  to  sue.  ( Vinemt  t.  VanderhUt,  10  How.  824^  and 
1  Abb.  198.)  In  an  action  for  an  assault  which  took  place  among  a  large  assem- 
bly, the  court  under  the  circumstances  and  with  a  view  to  a  fair  trial,  granted  a 
rule  that  the  plaintiff  should  disclose  his  place  of  reaidenee  and  occupation  to 
the  defendants.    (Johnton  v.  Bailey,  5  B.  A  A<  540.) 

An  attorney  who  gives  a  false  residence  of  his  cUent,  without  using  proi>er 
means  to  ascertain  its  correctness,  subjects  himself  to  the  costs  which  may  be  in- 
curred by  moving  for  an  attachment  against  him;  but  he  is  not  liable  to  pay  the 
costs  of  the  action  if  he  is  bond  Jide  unable,  a^r  proper  inquiry,  to  give  his 
client's  residence.     (Ji^eal  v.  Holden,  8  Dowl.  Prac  Cas.  493.) 

e.  As  to  the  production  of  authority  to  sue  in  ejectment,  see  2  B.  S.  305,  a.  17. 
(Howard  v.  Howard,  11  How.  80 ;  and  10  Wend.  568.) 

d  The  code  has  adopted,  with  slight  modifications,  the  rule  in  relation  to 
parties  which  formerly  obtained  in  courts  of  equity ;  with  the  exception  in  sec- 
tion 118,  the  suit  must  be  prosecuted  in  all  cases  in  the  name  of  Uie  party  in 
interest ;  and  the  rule  which  prevailed  in  equity,  with  the  modification  above 
stated,  may  be  y&tj  safely  applied  to  cases  under  the  code.  (  Wallace  v.  Baton^ 
5  How.  100;  HoUenbeek  v.  Van  Valkenburg,  5  id  284;  1  Code  R..  N.  S..  88.) 
*'  The  former  chancery  practice  is  now  adopted  as  to  making  parties^"  To  the 
same  effect,  Browuon  v.  Gifford  (8  How.  895). 

e,  A  person  named  as  defendant,  but  not  served  with  process  is  not  a  party 
to  the  action.  {Hobimon  v.  Frost,  14  Barb.  536 ;  Steigert  v.  Oro$$,  1  Mo.  R.  261 ; 
£att  Biver  Bk,  v.  Cuiting,  1  Bosw.  686.) 
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authorize  the  asBignment  of  a  thing  in  action  not  arising  out  of 
oontract. 

OL^  What  may  or  vliat  may  not  be  atngned. — ^The  only  change  made  bv  the 
eode  in  respect  to  the  transfer  of  a  thin^  in  action,  ia  to  transfer  with  the  bene- 
ficial interest  the  right  of  action  also  in  those  cases  where,  before  the  code,  a 
eonrt  [of  e<}iii^]  woald  recognize  and  protect  the  right  of  the  assienee.  No  new 
light  of  action  is  created ;  no  authority  is  given  to  assign  a  right  of  action  which 
bdbre  was  not  assignable.  When  the  right  of  action  is  of  such  a  nature  as  not 
to  be  the  snbject  of  a  oontract,  as  in  the  ease  of  a  violation  of  personal  or  relative 
rights,  it  eannot  be  assigned.  The  action  can  only  be  maintained  by  the  party 
who  tavireen  injured ;  and  when  he  dies  the  right  of  action  also  dies.  Every 
ri^t  of  action  involving  life,  health,  or  reputation,  belongs  to  this  class.  So,  a 
right  of  action  founded  on  a  breach  of 'promise  of  marriage,  being  in  its  nature  a 
penonal  injury,  eannot  be  transferred.  On  the  other  hand,  where  the  injury 
affects  the  estate  rather  than  the  pera<m,  where  the  action  is  brought  for  damage 
to  the  estate,  and  not  for  personal  suffering,  the  right  of  action  may  be  bought 
and  sold.  Sueh  a  right  of  action,  upon  the  death,  hankruptcy,  or  insolvency  of 
the  party  injured,  passes  to  the  executor  or  assignee  as  part  of  his  assets;  because 
it  affects  his  estate,  and  not  his  personal  or  relative  nghta.  Of  course,  such  a 
right  of  action  is  assignable ;  a(td  under  the  provisions  of  the  code,  the  assignee  is 
the  proper  party  to  maintain  the  action.  (Harris,  J.,  Hodgman  v.  Weetern  R,  R, 
Co^  1  How.  493 ;  and  to  the  same  effect,  Selden,  J.,  Merehantif  Int,  Co.  of  Buffalo 
T.  JSatoJi,  11  Leg.  Obe.,  N.  Y.,  140.) 

h.  The  principles  which  regulate  assignments  of  choses  in  action  are  the  same 
aow  as  before.  The  code  operates  merely  on  the  form  of  the  remedy.  As  a  gen- 
eral role,  therefore,  all  choses  in  action,  such  as  bonds,  mortgages,  notes,  judg- 
meDta,  debts,  contracts,  agreements,  as  well  relating  to  personal  as  real  estate,  are 
assignable,  and  will  pass  to  the  assignee  a  ri^ht  of  action,  in  the  name  of  the  aa- 
signee,  by  force  of  the  code,  against  all  parties  liable  to  any  action.  But  there 
are  some  exceptions  to  the  above  rule,  even  in  equity.  The  beneficial  interest  of 
a  e^ui  qve  tntet,  in  rents  and  profits^  is,  in  certain  cases,  inalienable  by  statute 
(1  B.  &  130,  8.  68;  Ilotie  v.  Van  Schaick,  1  Paige,  221 ;  20  Wend.  564) ;  and  pen- 
siona  granted  by  the  general  government  for  revolutionary  services  are  forbiaden 
to  be  sold,  assigned,  or  mortgaged.  (Laws  of  the  U.  S.,  vol.  6,  p.  274.)  In  one 
case  it  waa  said  that  a  simple  expectancy,  in  which  the  assignee  had  no  interest, 
and  whieh  is  unpnrohasable,  cannot  be  assigned.  *****  A  mere  ju» 
mreearivm,  a  rignt  resting  in  courtesy,  is  not  assignable.  (Muneell  v.  Lewie,  4 
Hill,  642.)  The  extra  allowance  promised  by  the  legislature  to  canal  contractors, 
by  U&e  laws  of  18S6,  p.  201,  held  to  be  assignable.  (Muneell  v.  Leuns,  2  Den.  224.) 
A  bare  possibility  of^  an  uncertain  interest  is  not  assignable.  (Mitchell  v.  Wine- 
hm,  2  Story's  R.  630.)  Under  the  revised  statutes,  a  mere  possibility,  coupled 
with  an  interest^  is  capable  of  being  assigned  (1  B.  3.  726,  s.  85 ;  £awrenee  v. 
Bay4trd,  7  Paige,  76;  and  see  Hinkle  v.  Warner,  17  How.  U.  S.  Rep.  868;  Field 
V.  Mayer  of  N.  Y.,%  Selden,  187);  and  independently  of  the  revised  statutes,  any 
interest  in  personal  property,  or  a  mere  possibility,  coupled  with  an  interest  in 
real  estate,  is  assignable.  A  life  estate,  charged  with  the  support  of  infants,  is 
alienable,  subject  to  the  charge.  (EiwmonxM  v.  Caim^  8  Barb.  248.)  A  claim 
•gainst  a  foreign  government,  for  an  illegal  capture^  is  assignable.  (Gwuk  v.  Dela' 
jiaim,  2  0>m8.  897;  Milnor  y.  Metz,  16  Peters,  221.)  An  assignment  of  the 
services  of  an  intended  apprentice,  though  not  binding  on  him,  is  good  between 
the  partiee.    {GtUlderland  v.  Knox,  6  0>w.  868 ;  Willard's  Equ.  Juris.  460.) 

c  One  of  several  creditors  agreed  to  compromise  his  claim  for  fifty  cents  on  the 
dollar,  provided  the  other  creditors  consented  to  do  likewise.  He  received  the 
fifty  cents  on  the  dollar,  but  the  other  creditors  refused  to  compromise  on  the 
same  terms, — ^held  that  the  residue  of  the  debt  was  still  owing  and  was  assign- 
able ;  and  a  eotemporaneous  agreement  that  the  assignor  and  assignee  were  to 
share  whatever  the  latter  collected  on  the  claim,  did  not  make  the  assignor  a 
necessary  party,  the  assignment  being  in  writing  and  absolute  on  its  face. 
(Duryin  v.  Ireland,  4  Eernan,  822.) 

dL  Upon  a  contract  to  pay  H.  C  or  his  wife  annually  a  given  sum  during  the  life 
of  the  longest  liver  of  them,  a  right  of  action  survives  to  the  wife,  and  is  assign- 
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able  by  her  after  the  death  of  her  hnsbancL    (Prindl€  t.  Candheff  16  N.  Y. 
426.) 

a.  The  ioterest  of  the  mother  or  other  next  of  kin  of  a  deceased  infant,  whoed 
death  has  been  caused  by  wrongful  act,  in  the  damages  which  ma^  be  recovered  in 
suit  for  compensation  for  causing  the  death  of  such  infant,  is  capable  of  as- 
signment (Qwtn  y.  Moore,  16  N.  T.  432 ;  and  see  Doodt  y.  Wi9wall,  16  How. 
128.) 

6.  A  person  cannot  sell  to  another  a  debt  against  himsell  A  debtor  has  no  as- 
signable interest  in  debts  owin^  by  hioL  A  demand  due  from  a  person  to  him- 
self and  another  as  partners,  is  to  the  extent  of  his  own  interest  in  it,  no  debt 
against  him.    (  Van  Scoter  y.  LefferiSt  11  Barb.  140.) 

e.  What  is  asngnahle. — ^A  right  of  action  against  a  carrier  for  the  loss  of  or 
injury  to  goods  entrusted  to  him  to  carry  {Foy  y.  Troy  and  Boston  R.  B.  Ob.,  24 
Barb.  882;  Freeman  y.  Newton,  8  E  .D.  Bnsith,  246;  Smithy.  New  Haven  R. 
JL  Co,,  16  How.  277;  Waldron  y.  Willard,  17  N.  Y.  466,  oyerruling  Thurman  ▼. 
Wells,  18  Barb.  600);  a  guarantee  (Small  y.  Sloan,  1  Boew.  862^;  an  unexecuted 
contract  for  scrnees  to  be  performed  and  goods  to  be  deliyerea  {Field  y.  Mayor 
of  N.  Y.^  Selden,  179) ;  a  contract  to  deliyer  trees  {Parsons  y.  Woodward,  2  N. 
J.  Rep.  196);  a  claim  against  an  innkeeper  for  money  stolen  at  the  inn,  from  the 
trank  of  a  guest  {Stanton  y.  Leland,  4  E.  D.  Smith,  88);  a  claim  for  unliquidated 
damages  for  a  breach  of  contract  to  employ  {Mohahan  y.  Story,  2  E.  D.  Smith, 
898) ;  or  to  allow  a  tenant  certain  privileges  (IfufMony.  RUeyy  2  id  180) ;  a  valid 
policy  of  insurance  effected  by  a  person  upon  his  own  Hfe  {St,  John  v.  Am,  Ins, 
Co.,  8  Ker.  81 ;  M%Mer  v.  Hamilton  Ins,  Co.,  17  N.  Y.  609;  Fowler  v.  N,  Y,  In- 
dem.  Ins,  Co,,  23  Barb.  161) ;  a  license  to  run  a  planing  machine  (T^/«on  v.  Stolly^ 
6  McLean,  1).  Although  a  right  of  action  for  a  tort  is  not  assignable,  yet  after 
the  conversion  of  a  chattel  or  an  injury  to  real  or  personal  property,  the  owner 
may  either  sell  the  chattel  itself,  or  assign  his  right  of  action  for  the  conversion 
or  injury  {Hall  v.  Robinson,  2  Coms.  298;  Com  v.  New  Haven  R,  R.  Co.,  IK  D. 
Smith,  622;  Rohinson  v.  Weeks,  1  Code  Rep.,  N.  S.,  811 ;  MeOinn  y.  Worden,  3 
E.  D.  Smith,  866 ;  Wilson  v.  Cook,  id.  262 ;  Howell  y.  Kroose,  4  id  867 ;  North  T. 
Turner,  9  Serg.  <b  R.  244 ;  Hoyt  v.  Thompson,  1  Selden,  847  ;  McKee  v.  Judd,  2 
Keroan,  622) ;  and  where  a  claim  is  on  contract^  it  is  not  rendered  non-assignable 
because  there  is  fraud  in  the  transaction.  {Brady  v.  Bissel,  1  Abb.  76 ;  F\rench 
y.  White,  6  Duer,  264.)  And  all  such  rights  of  action  for  tort  as  would  survive 
to  the  personal  representative  {Butler  v.  N,  Y,  and  Erie  RR.  Co,,2%  Barb.  110) ; 
for  the  power  to  assign  and  to  transmit  to  personal  representatives  are  convert- 
ible. (Raymond  v.  Fiteh,  2  Cromp.  M.  A  R.  688 ;  Comegys  y.  Vasse,  1  Pet. 
218.) 

d  What  is  not  assianable, — A  cause  of  action  for  a  simple  tort  and  for  a  special 
injury  to  the  person  (Purple  y.  Hudson  R.  R.Co,,l  Abb.  88 ;  4  Duer,  74 ;  Hod^ 
man  v.  Western  R,  R.  Co.,  7  How.  493 ;  Oliver  v.  Walsh,  6  Gal  R.  466) :  a  right 
of  action  to  recover  money  paid  pursuant  to  a  wager  on  a  horse-race  (  Weylntm 
v.  White,  22  Barb.  82) ;  a  cause  of  action  on  the  case  for  deceit  (Z^yriskie  v. 
Smith,  8  Keman,  888) ;  for  malicious  abuse  of  legal  process  (Somner  r.  Wilt,  4 
Berg.  A  R.  19);  for  an  exoessiye  distress  (O^Donnell  y.  Seybert,  18  td  64);  for 
damages  caused  by  the  false  and  fraudulent  representations  of  the  solvency  of 
the  vendee  of  goods  (Zabriskie  v.  Smith,  8  Eeraan,  822;  Hyslop  y.  Roundallj  11 
How.  97 ;  4  Duer,  660);  the  right  of  action  to  cancel  or  avoid  notes  or  other 
securities  or  contracts  on  the  gtound  of  usury  (Boughton  v.  Smith,  26  Barb.  686) ; 
the  right  of  action  for  seduction  of  a  servant  (Howard  v.  Orowther,  8  M.  A  W« 
601) ;  a  ferry  license  (see  14  How.  260) ;  the  right  of  dower  in  a  wife  contingent 
on  her  surviving  her  husband  (Moore  v.  Mayor  of  N,  Y.,  4  Selden,  118);  any 
interest  to  whieh  the  personal  representatives  would  not  succeed.  (Zabriskis  y. 
Stnith,  8  Keman,  886.) 

Further  as  to  what  things  are  or  are  not  assignable,  see  Burrill  on  Assign- 
ments,  pp.  66,  66,  67, 68,  69,  note. 

e.  How  a  chose  in  action  may  be  assigned'—'Witii  regard  to  the  instrument  by 
which  an  assignment  may  be  made,  it  has  been  held  that  delivery  for  a  valuable 
consideration  of  a  chose  m  action,  without  writing,  is  a  sufficient  transfer  {Hor- 
ner V.  Wood,  16  Barb.  871 ;  Green  v.  Hart,  I  Johns.  680;  Canfield  v.  Munger,  12 
id  846 ;  Preseott  v.  Hull,  17  id  284) ;  and  thu8>  a  judgment  of  a  court  of  record. 


§I11-J  OETOBB  IN  ACTION,  HOW  ASSIGNED.  79 

•  boad  or  eoTenant»  and  a  mortgago  of  real  estate,  may  all  be  assigned  orally,  by 
aere  delxTery,  -without  any  iDstrnmeiit  in  writing,  deciariDg  the  transfer  {Fordy» 
Stmari,  19  Johns.  842  ;  jBr%gg9  ▼.  Dwrr,  id.  96 ;  Dawwn,  v.  Cole,  16  idL  51 ;  Rurv- 
|«i  T.  Jfwrrffgi*,  11  icL  534  ;  eee,  however,  ArUher  v.  ^/e,  5  Hill,  200);  and  so  of 
a  chattel  mortea^e.       (Xan^cion  t.  ^ue/,  6  Wend.  80.) 

0.  Where  a  oebt  ia  aasigned,  the  aesignment  carries  with  it  all  the  ooUateral  secu- 
rities held  by  the  asai^nor  for  its  collection,  although  they  are  not  mentioned  or 
refen^  to  in  the  aasignmen^;  a{>on  the  gronnd  that  in  such  eases  the  securities 
sre  iDeidents   to  the  <iebt  which  is  the  principal.    (Parmelee  v.  Dann,  28  Barb. 
461.)    Thus  the  mifiigii.ment  of  an  undertaking  given  by  a  defendant  in  an  action 
of  elaim   and  deli'very*  carries  with  it  the  judgment  in  the  action,  semble  (Mo- 
range  ▼.  Mudff^p  6  A1>D.  £48) ;  and  the  assignment  of  a  debt  necessarily  carries 
vitfa  it,  as  an   incident,  a  collateral  mortgage  (Jackson  y.  Blodgett,  6  Cow.  202) 
by  which  it  ia  aeeirre^l.     So  the  assignment  of  a  judgment  carries  with  it  the  debt 
sod  any  mort^a^e  «wen  to  secure  it;  and  if  the  assignment  be  of  a  part  of  the 
debt  or  jadg^ent»  it  carries  with  it  a  similar  part  of  the  mortgage.    (Patiison  v. 
HuUf  9  Cow.  747.)      -^^^  assignment  of  shares  of  stock  in  an  incorporated  com- 
pany, paases   the    growing  profits  of  sneh  shares.    (Kane  t.  Bloodgood,  7  Johns. 
Ob.  R.  108  ;  ^Willard'a  £c|.  Juris.  462.)    An  assignment  by  a  defendant,  who  pre- 
Tails  in  an  action  of  claim  and  deliyery,  of  the  judgment  recoyered  by  him  and 
an  moneys  to  be    o1>tained  by  means  thereof  or  by  any  proceedings  to  be  had 
thereon,  transfers   to  the   assignee  any  undertaking  executed  in  the  action,  upon 
requisition  made  for  the  deliyery  of  property  to  plaintiff;  and  the  assignee  may 
in«n»Ain  an  actioik  upon  such  an  undertaking.    (Bcwdoin  y.  Oolman^  8  Abb.  481 ; 

6  Doer,  182.) 

6.  Aa  a  specialty  may  be  assigned  by  parol,  so  it  may  be  assigned  by  writing 
without  seal  (J^or«i  v.  Sirioari,  19  Johns.  96 ;  Dawson  y.  6\>/«,  16  id  61);  and  there 
sre  eases  in  ^rhieli  something  short  of  an  actual  transfer  and  deliyery  of  a  chose 
ia  aetion  will  operate  as  an  equitable  assignment  of  the  whole  or  some  part  of  it. 
Any  Istognage  which  indicates  a  clear  intention  to  appropriate  the  lund  will 
eSeetnate  an  assi^nnaent.    (Diekersan  y.  Fhillifs,  1  Baro.  468  ;  and  see  further, 
Winard's  Bq.  Jaria.  463.)    An  assignment  of  a  judgment  is  sufficient  if  it  state 
eorrectly  the  title    of  the  suit  (t.e.,  the  names  of  the  parties— plaintiff  and  de- 
fendant), though  the  amount,  the  time  when  recoyered,  and  the  court  in  which  it 
was  rendered,  be    omitted  {The  People  y.  Fleming,  4  Denio,  187);  and  if  in  the 
title  of  the  snit  the  middle  letter  of  the  plaintiff's  name  be  omitted,  it  is  immi^ 
terial.     (^yleaisorf  A  ▼.  ^roim,  10  Barb.  167.)    The  word  assigned,  with  the  a»- 
rifnoi's  signature  ^rritten  on  the  back  of  an  account,  is  a  sufficient  assignment. 
(Ryan,  ▼.  Maddeae,  B  Cal.  Rep.,  247.)    And  where  goods  in  charge  of  a  common 
earner  bad  been    improperly  sold  by  him,  and  the  consignors  subsequently 
awiiniod  '*^all  onr  interest"  in  the  goods, — ^held  to  be  a  yalid  assignment  of  the 
right  of  notion  against  the  carrier.   (  Waldron  y.  WUlard,  17  N.  Y.  466 ;  and  see 
MeKee  t.  Judd,  a  Keman,  622.) 

&  No  formality  is  neeessary  to  effeet  the  transfer  of  a  ohose  in  aetion.  Any 
transsetion  bet^ween  the  eontraoting  parties,  which  indicates  their  intention  to 
pn^  the  beneficial  interest  in  the  instrument  from  one  to  the  other,  is  sufficient 
tor  that  purpose  ;  a  debt  or  claim  may  be  assigned  by  parol  as  well  as  by  writing, 
(2  Sto  £q.  81 1  ;  H^ath  y.  EM^  4  Taunt  826;  RoberU  on  Fr.  276 ;  Rmoe  y.  i>aio- 
sms  1  Vei  881 ;  Minkle  y.  ITssssr,  17  How.  U.  &  Rep.  868  ;  Slaughief  y.  Faust^ 
4  Blackl  880;  Jl£cmtg<mery  y.  DUlinghani,  8  8me.  A  M.  647;  Hasiings  y. 
M^KinUv,  1  K.  I>.  Smith,  278;  Waldron  y.  Baker,  4  id  440.)  The  rule  that  a  bill 
payable  io  ^rdtr  most  be  transferred  by  indorsement,  applies  only  to  make  the 
muniment  negotiable;  but  the  transfer  by  delivery  is  sufficient  to  enable  the 
lioider  to  sue  upon  such  a  bill  or  note  in  nis  own  name.    (Savage  y.  Bevier,  12 

d.  An  assignee  of  a  right  of  aetion  is  not  bound  to  show  that  he  gaye  any  'flf^A    f  ' 
^,jQ^1,le  consideration  for  the  assignment    The  owner  of  a  cause  of  action  may  ^'  X^  ^ 


e.  Proof  of  a  yaluable  consideration  is  only  necessary  to  be  made  when  a 
defence  ia  set  np  which,  unless  the  plaintiff  was  a  purchaser  for  yalue,  would 
eonchide  him  {Janus  y.  Chambers,  6  Sand.  62) ;  and  where  the  object  is  to  prove 
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that  the  alleged  assignment  to  the  plaintiff  is  a  mere  sham,  and  that  althongfa  an. 
assignment  in  form  has  been  executed,  it  was  executed  under  an  arrangement  tha.^ 
the  recovery  should  be  for  the  benefit  of  the  alleged  assignor ;  but  the  mere  fae^ 
that  there  was  no  consideration  does  not  alone  amount  to  anything.  (Burtnett 
Y.  Ovfynne,  2  Abb.  81 ;  and  see  Bell  v.  Drew,  4  R  D.  Smith,  62.) 

ck  When  in  pleading  the  assignment  is  alleged  to  have  been  for  value  received, 
the  allegation  as  to  value  received  is  immateriaL  (  Wilton  v.  CadmaUf  8  Cranoh., 
198.) 

b.  The  production  by  the  plaintiff  on  the  trial,  of  an  assignment  to  himself,  after 
due  proof  of  the  execution  tnereof  by  the  assignor,  is  sufficient  evidence  of  a  de- 
livery- of  such  assignment     (Story  v.  Biskop,  4  E.  D.  Smith,  423.) 

e.  Where  a  written  assignment  of  a  claim,  with  the  name  of  the  assignee  left  in. 
blank,  is  delivered  to  a  party  with  intent  to  transfer  the  same  to  him,  it  will 
operate  to  vest  in  him  the  title  as  assignee ;  but  he  may  fill  in  the  name  of  a  third, 
person,  and  deliver  the  instrument  to  the  latter,  and  so  transfer  the  title  to  hinn. 
(  Waldron  v.  Baker,  4  E.  D.  Smith,  440.)  An  assignment  of  "  all  my  property 
and  estate  of  every  kind,**  transfers  a  right  of  action  existing  in  favor  of  the 
assignor  for  the  tortious  conversion  of  a  chattel.    {McKee  y.  JtM,  2  Kernan,  622.) 

d.  Where  an  assignment  from  one  defendant  to  another,  of  a  joint  interest  in  a 
demand,  offered  as  a  set-off,  bore  date  prior  to  the  commencement  of  the  action, 
it  was  held  to  be  prima  facie  eyidenoe  that  the  assignment  was  executed  before 
the  suit  was  commenced.    (Bell  v.  Davit,  8  Barb.  210.) 

e.  When  a  chose  in  action  is  assignable  it  may  be  assigned  in  separate  parcels 
to  different  persons,  and  either  of  the  assignees  may  maintain  an  action  to  reoover 
the  portion  to  him  assigned.  (Field  v.  Mayor  N.  i.,  2  Selden,  179 ;  Cook  v.  Gen- 
tue  Mut.  Iru,  Co.,  8  How.  614.)  The  rule  includes  judgments.  (More  v.  Trump^ 
bour,  6  Cow.  488.)  [Where,  however,  a  debt  is  assigned  in  separate  parcels,  it  is 
in  effect  a  splitting  of  the  cause  of  action,  and  the  whole  debt,  notwithstanding 
such  assignments,  should  be  saed  for  in  one  action.  If  the  owner  of  some  part  ^ 
the  debt  will  not  join  as  a  co-plaintiff,  he  should  be  made  a  defendant  A  judg- 
ment in  an  action  for  one  part  of  the  debt  will  not,  it  has  been  held,  be  a  bar  to 
an  action  for  the  remainaer.  (Cook  v.  Genesee  Ins,  Co.,  8  How.  614w)  A  single 
debt  (a  single  cause  of  aetiovC)  cannot  be  converted  into  several  debts  (several  cattses 
of  action),  unless  with  the  consent  of  the  debtor.  (Love  y.  Fairehdd,  18  Mo.  R. 
800.  The  law  relating  to  splitting  causes  of  action  applies.  See  *"  Splitting  cause 
of  action"  in  note  to  section  140, post.'\ 

f.  Be^ssignment. — The  re-delivery  and  surrender  by  the  assignee  to  the  assignor 
of  the  written  assignment  of  a  claim,  and  its  acceprance  by  Uie  latter,  with  the 
mutual  understanding  that  the  assignment  is  thenceforth  to  be  void,  operates  as 
an  equitable  re-assignment  of  the  claim  to  the  original  owner,  and  divests  the 
assignee  of  his  title.    (Ball  v.  Larken,  8  E.  D.  Smith,  656.) 

Who  is  the  real  party  in  itUerest, 

g.  The  fact  that  the  plaintiff  has  not  actual  possession  of  the  note  sued  upon, 
does  not  affect  his  right  to  recover  upon  it.  It  is  sufficient  if  he  has  the  right  to 
the  money  due  upon  it.  (Selden  v.  Pringle,  VI  Barb.  468;  Hastings  v.  MKudey, 
1  E.  D.  Smith,  278.)  Whether  the  plaintiff's  title  be  legal  or  equitable  vs  immate- 
rial ;  if  he  have  the  whole  interest,  ne  may  maintain  the  action. 

e.  Where  an  agent  made  a  contract  in  writing  in  his  own  name  and  without 
disclosing  his  principal,  it  was  held  that  the  principal  was  the  real  part}^  in 
interest,  and  might  sue  on  the  contract  in  his  own  name.  (Erickson  v.  Campion, 
6  How.  471.)  But  the  action  mieht  have  been  brought  in  the  name  of  the  agent. 
{^Morgan  v.  Reid,  7  Abb.  216.)  A.,  as  agent  of  the  plaintiff,  effected  a  pol- 
icy of  insurance  on  property  of  the  plaintiff.  The  policy  was  in  the  name  of 
A.  as  principal,  and  contained  a  clause  that  any  loss  should  be  paid  to  A.  onlj. 
^^  *t  '  *  •^  ^<^^  having  occurred,  it  was  held  the  plaintiff  might  maintain  an  action — being 
•>    •  .>      '  the  real  party  in  interest    (Lane  v.  Columbus  Ins.  Co.,  2  Code  Rep.  65.) 

h.  Possession  of  a  negotiable  bill  of  exchange  or  promissory  note,  is  presump- 
tive evidence  of  title  (Mottram  v.  Mills,  1  Sand.  37);  and  where  the  plaintiffs, 
a  bank,  sued  on  a  draft  payable  to  the  order  of  W.  B.  S.,  their  cashier,  and  the 
complaint  alleged  that  it  was  delivered  to  the  said  W.  B.  S.,  cashier,  "for  the 
said  bank," — held  on  demurrer  to  the  complaint^  that  the  action  was  well  brought 
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in  the  name  of  the  banlr.  (Camden  Bk  v.  Rodgers,  2  Code  Rep.  45 ;  4  How.  63 ; 
£^  Rivfr  JETk  v.  JudaJi,  10  id.  136.) 

0.  The  presumption  of  law,  that  the  holder  of  a  promissory  note  is  its  owner, 
0  Dot  r«p«lled  by  showing  that  it  came  into  his  hands  after  it  was  due.  (James 
T.  Ckalmen,  6  Sand.  52.)  A  plaintiff  who  sues  as  indorsee  of  a  note,  and  proves 
bis  title  as  such,  is  to  be  deemed  the  real  party  in  interest  under  this  section, 
ontil  the  contrary  is  f>hown.     (lb.) 

h.  Where  T.,  the  holder  of  a  note  made  by  C,  which  he  did  not  wish  to  sue  in 
his  own  name,  at  the  suggestion  of  his  counsel,  delivered  the  same  to  K.,  taking 
from  the  latter  his  own  note  for  the  amount,  payable  at  a  future  day,  upon  the 
Qoderstaoding  that  K.  should  prosecute  the  note  of  C,  and  that  if  he  should  not 
sneeeed  in  the  collection  thereof,  he  was  not  to  pay  the  note  given  by  him  to  T., 
but  that  such  note  was  then  to  be  returned  to  him, — held  that  K.  could  not  main- 
tain an  action  on  the  note  of  C,  he  not  being  the  real  party  in  interest  (Kill- 
more  T.  Culver,  24  Barb.  656.) 

§  112.    [92.]     (Am'd    1849.)     Assignment  of  thing   in 

In  the  case  of  an  assignment  of  a  thing  in  aetion,  the  action 
by  the  assignee  shall  be  without  prejudice  to  any  set-off  or 
other  defence  existing  at  the  time  of,  or  before  notice  of,  the 
assignment ;  but  this  section  shall  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  due. 

e.  This  section  does  not  change  the  substantial  rights  of  the  aFsignor  and 
isfflgnee,  but  only  introduces  such  alterations  in  the  mode  of  protecting  them,  as 
were  rendered  necessary  by  the  provisions  of  section  ill  and  118,  (Beckwith  v. 
Union  Bank  of  N.  K,  6  Selden,  212.) 

d  When  an  action  is  brought  upon  a  chose  in  action  not  negotiable  by  an 
issignee  thereof,  and  defendant  seess  to  set-off  a  claim  in  his  own  favor,  he  must 
prove  that  the  claim  belonged  to  him  before  notice  of  the  assignment.  (Solomon 
Y.Holi,  3  R  D.  Smith,  139.) 

e,  A  liquidated  demand  assigned  in  good  faith,  for  a  full  consideration  before 
it  becomes  due,  Is  not  subject  to  a  set-off  in  favor  of  the  debtor  of  a  like  demand 
against  the  assignor,  payable  to  the  debtor,  which  was  in  existence  but  was  not 
due  when  the  assignment  was  made.     (Walt  v.  Mayor,  <te.,  of  N.  Y.,  1  Sand.  23.) 

/.  Where  a  suit  was  brought  upon  an  account  by  the  assignees  thereof,  in 
the  name  of  the  assignor,  it  was  decided  that  a  promissory  note  of  the  assignor, 
held  by  the  defendant  at  the  time  of  the  assignment,  but  not  then  due,  could  not 
be  set  off  against  such  account.    ( Wells  v.  Stewart,  8  Barb.  40  ) 

ff.  InBeekwithv.  Union  Bank  (4  Sand,  610,  affirmed  6  Seld.  211),  Oakley, 
Cfc.  J.,  aays,  "  Under  the  former  statute  of  set-off,  when  the  action  was  brought 
10  the  name  of  a  party  to  a  chose  in  action,  by  one  to  whom  he  had  assigned  it, 
the  defendant  seeking  to  make  a  set-off,  was  required  to  show  that  he  had  a 
right  to  make  it  against  the  nominal  plaintiff  at  the  time  the  assignment  was 
made.  The  law  preserved  the  equities  of  the  parties,  and  the  rights  of  an  assignee 
were  protected,  although  the  suit  was  brought  in  the  name  of  the  assignor. 
Section  112  of  the  code  was  intended  to  preserve  in  the  same  manner  the  rights 
of  defendants,  in  cases  whf  re  the  suit  was  prosecuted  in  the  name  of  the  assignee, 
tt  required  by  seetion  111." 

h.  **  The  effect  of  the  provisions  of  the  code  is  to  leave  the  right  of  set-off 
tmaffected  ;  and  the  case  is  to  be  decided  according  to  the  law  of  set-off,  as  estab- 
lished by  the  revised  statutes.  The  only  change  made  is  in  the  form  of  the 
■ction.*    (Id.) 

i.  Therefore,  where  a  bank  depositor  who  was  an  indorser  on  a  bill  held  by 
the  bank,  running  to  maturity,  and  in  whose  favor  there  was  a  balance  of  ac- 
count nearly  equal  to  the  bill,  made  a  general  assignment  for  the  benefit  of  cred- 
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on  tbe  booka  of  ths  bsub,  and  the  bill  wm  h^ld  by  Ibe  bank  "uDCancelcd,  when 
Dotiee  of  tbe  usignment  wu  given ;  it  was  hrld  tbat  the  SBsignee  wu  entitled  to 
recover  from  the  banlc  the  eDCira  Bum  id  depoeit,  without  any  deduction  for  th« 
unonnt  of  the  bill.     (Id.) 

a.  The  admiuioDB  or  deeloratiang  of  an  arsignor  of  a  chose  in  BCtion,  made 
while  he  ib  the  holder,  and  before  aFeignment.  are  not  evldroce  agalnBC  his  aseienee. 
(Toutley  1.  Joiry,  16  S.  T.  497  ;  Soolh  v.  Swmy,  4  Seld.  278.)  Nor  are  admia- 
Mons  b;  the  a»ignor,  made  n/ltr  the  aerignment,  evidence  agslnet  bis  aiiignee, 
(Oarland  v.  Barriinn.  17  Mo.  B,  [2  Ben.]  1182.) 

b.  In  every  assignment  of  an  instrument,  even  not  negotiable,  the  assignor 
Impliedly  warrants  that  the  instroment  h  valid,  and  Ibe  obligor  liable  to  pay  it. 
{LiU  V.  Hopkint,  12  Sme.  A  M.  802.) 

e.  The  BBBignee  of  a  chose  In  itction  or  security  of  any  kind,  where  there  has 
been  no  fraud,  stands  in  exactly  the  same  situation  bb  the  asaignor  as  to  the  e<]Dities 
amine  upon  it  He  must  be  taken  to  be  cognizant  of  them.  It  is  his  duty  to 
make  inquiries ;  snd,  as  a  general  rule,  tbe  creator  of  the  security  thus  SB«Jgned 
is  not  bound  on  receivluga  simple  notice  of  the  asfignment  to  voluateer  inform- 
atioD.  If  a  loss  ariaes  it  falls  upon  him  whose  dutv  it  vas  to  make  the  inqui- 
ries, and  who  has  not  made  them.  {MangUt  t.  Diron,  8  Ho.  of  L.  Css.,  702; 
18  E.  Law  A  £q.  It.  82.)  But  if  tbe  notice  given  by  the  aisigaee  discloses  on  lh« 
face  of  i^  that  which  induces  the  belief  that  be  baa  been  deceived  la  acceplini; 
the  assignment,  the  creator  of  tbe  seeuritj  is  bound  to  inform  the  assignee  of 
the  real  circumstances;  and  if  he  should  not  do  so,  he  will  be  bound  to  perfonn 
the  stipulations  of  tbe  security,  and  cannot  be  allowed  to  take  advantage  of  tbe 
equities  ezisling  as  between  the  asaigunr  and  hinis>-lf.  (Ib )  The  perforaiance  by 
the  creator  of  a  security,  of  any  intermediate  atipulations  in  it.  after  he  haa 
received  notice  of  its  s ssignm en t,  being  an  act  done  under  both  a  legal  and  an  equi' 
table  Liabilitr,  can  never  in  itself  be  considered  as  a  grouod  for  fixing  him  witii  a 
liabiliU  to  do  somelbing  beyond  that  to  which  he  la  equitably  bounii   (Ih.) 

d.  Tha  aosignee  of  a  cause  of  action,  assigned  ajler  aciion  brought,  is  liabla 
to  tbe  defendant  for  costs,  if  he  (the  ssaignee)  proceed  id  the  action  after  tfia 
assignment;  and  in  such  a  case  he  takes  tbe  demand  eum  onrrt,  and  is  liable  for 
the  coBlB  whiob  had  accrued  before  aa  well  n»  those  which  arise  after  the  oaeign- 
ment     (10  Wend.  e23;  il)  iJi.  630,  fi3i.)    See  aection  HI,  poiL 

§  113.  [93.]  (Am'd  1851.)     Action  hy  executor,  trustee,  tfec. 

An  exectitor  or  administrator,  a  truBtee  of  an  express  trtiBt, 
or  a  person  expresslj  authorized  hy  Gtatnte,  may  sue,  n'ithout 
joining  with  bim  the  peison  for  'n-Loee  benefit  the  action  is 
prosecuted.  A  trustee  of  an  express  trust,  within  the  meaning 
of  this  section,  shall  he  construed  to  include  a  person  with 
wiiom,  or  in  whose  Dame,  a  contract  is  made  for  the  benefit  of 
another. 

r  BonA  to  l/u  PeoiJ*.— Bonds  taken  in  the  name  of  the  people  (for  the 
\-  :>'  lit  of  others),  should  be  prosecuted  io  the  name  uf  the  people,  an  J  not  in  tba 
r.]  r  ..  .pf  the  party  in  intereat  (ffo»  v.  Staaaa,  2  Code  R,  1);  and  in  the /"mjiie  T. 
.'  ■  'HI  (a  Sefden,  176),  in  the  eourt  of  spoeals,  wliere  a  bond  of  a  trualee  and  his 
r  '  :/  was  given  to  the  people  for  the  benelitof  those  interested  in  the  trust 
md  an  action  wa*  brought  on  the  bond  in  the  name  of  the  people,—  *-  " 


rightly  brought,  and  that  the  people  were  trustees  of  an  eipress  truat 
alter  a  decree  bad  been  made  by  a  surrogate  for  the  payment  of  an  ad- 
utor,  his  oertifieate  filed  and  docketed,  and  eneculion  issued  thereon  re- 
uutatisfied,  the  surrogate  assigned  the  ad  ministration  bond  to  the  person 
lae  favor  hii  decree  was  made,  lor  the  purpose  of  being  prosecuted  puran- 
-  "  ".,  4tb  ed.  421,— held  that  an  action  on  saeh  bond,  wa»  properly 


§  113.]  ACnON  KN  ATJTEK  DROIT.  83 

brought  in  the  name  of  the  person  in  whc^e  favor  sncH  decree  was  made  {Baggott 
T.  B(mlg«r,  2  Dner,  160) ;  but  where  the  aurrogate  made  an  order  on  an  admin- 
irtrator  to  pay  the  claim  of  a  creditor,  and  the  administrator  failed  to  pay ;  and 
therenpon  on  proof  of  his  refusal  the  surrogate  directed  that  the  administration 
bond  should  be  proeeented  under  laws  of  1880,  ch.  820  (2  R.  S.,  4th  ed.,  800),— 
held  that  such  action  was  properly  brought  in  the  name  of  the  people.  (77^ 
People  y.  Law$,  3  Abb.  450,  affirmed  at  the  general  term,  4  id.  292.) 

a.  Supervitort,  dtc. — Suits  may  be  brought  by  the  supervisors  of  the  county, 
the  loan  officers  or  commissioners  of  loaos  of  a  county,  the  county  superintend- 
enU  of  the  poor,  commissioners  of  common  schools,  commissioners  of  nighways, 
trustees  of  school  districts,  and  town  superintendents  of  common  schools,  upon 
any  contraets  made  by  them  or  their  predecessors,  in  their  official  character,  to 
eaforee  any  liability  or  any  duty  enjoined  by  law  to  such  officers  or  the  body 
they  represent,  and  to  recover  damages  for  any  injuries  done  to  the  property  or 
light  of  auch  officers,  or  the  bodies  represented  by  them ;  and  they  may  bring 
toch  aetiona  in  the  name  of  their  respective  offices,  notwithstanding  the  contract 
or  obligations  on  which  the  same  is  founded  may  have  been  made  with,  or  to 
any  of  their  predecessors  in  office  in  their  individual  names  or  otherwise.  But 
in  all  cases  the  action  should  be  brought  in  the  name  of  the  officer,  with  the 
addition  of  his  name  of  office,  and  not  merely  in  the  name  of  the  office.  (2  R. 
S ,  4th  ed.  716.  SupervUors  of  Galway  v.  Stivuont  4  Hill,  186 ;  CommWt  of 
Bighway*  of  GorUandville  y.  Peck,  6  id.  215.)  These  provisions  all  relate  to 
actions  by  public  bodies  and  public  officers,  and  not  to  actions  against  theuL 
An  action  against  a  county  in  the  name  of  the  board  of  supervisors,  without 
naming  the  individuals  who  for  the  time  being  were  supervisors  of  the  several 
towns  of  the  county,  was  held  to  be  properly  brought.  {Hill  v.  Board  of  Super- 
9i9or9  of  Livifigeton  Co.,  2  Kernan,  68.) 

b.  Aiffhvay  Commimoners. — ^Actions  may  be  brought  by  commissioners  of 
highways  in  their  own  names  with  the  addition  of  their  name  of  office.  (Gould 
V.  OlasMy  19  Barb.  179.) 

e.  ConstabWs  Bonds. — An  action  upon  a  bond  given  by  a  constable  of  the  city 
of  New  York,  pursuant  to  2  R.  L.  of  1818,  p.  897,  s.  147,  is  properly  brought  m 
the  name  of  the  mayor,  Aa,  of  the  city  of  New  York.  {Mayor  of  N.  Y.  v. 
Doodyy  4  Abb.  121.)  It  is  said  that  this  care  was  reversed,  and  that  the  action 
should  be  by  the  party  in  interest  {Ckalmert  v.  Broderick,  Hilton  J.,  24th 
March,  1859.) 

d,  JoifU-Mtock  Companies, — ^Any  joint-stock  company,  or  association,  consist- 
log  of  seven  or  more  shareholders  or  associates,  may  sue  and  be  sued  in  the  name 
of  the  president  or  treasurer  for  the  time  being  of  such  joint-stock  company  or 
association;  and  all  suits  and  proceedings  so  prosecuted,  by  or  against  such  joint- 
stock  eompany  or  association,  and  the  service  of  all  process  or  papers  in  such 
suits  and  proceedings^  on  the  ]>reBident  or  treasurer  for  the  time  being  of  such 
joint-stocK  eompany  or  association,  shall  have  the  same  force  and  effect  as  regards 
the  joint  rights,  property,  and  effects  of  such  joint-stock  company  or  association, 
as  it  such  suits  and  proceedings  were  prosecuted  in  the  names  of  all  the  share- 
holders or  associates,  in  the  manner  now  provided  by  law.  (Laws  of  1849,  p. 
889,  sec  1.)  See  note  to  section  71,  ante.  By  sections  2,  3,  and  4,  it  is  provided, 
that  no  actions  so  commenced  shall  abate  by  the  death,  removal,  or  resignation 
of  such  president  or  treasurer,  or  the  death  or  legal  incapacity  of  any  share- 
holder or  associate ;  but  in  case  of  the  death  of  the  president  or  treasurer  so  sued, 
and  pending  the  action,  the  same  may  be  continued  by  or  against  his  successor. 
That  the  president  or  treasurer  so  sued  is  not  to  be  personally  liable,  except  as 
otherwise  liable  as  a  shareholder.  That  after  judgment  obtained  against  any 
joint^tock  company  or  association  in  an  action  against  the  president  or  treasurer, 
the  plaintiff  may  sue  all  or  any  of  the  shareholders  therein  individually.  By 
laws  of  1851,  p.  888,  the  above  law  is  extended  to  any  company  or  association, 
composed  of  not  less  than  seven  persons,  who  are  owners,  or  who  have  an  inte- 
rest in  any  property,  right  of  action,  or  demand,  jointly,  or  in  common,  or  who 
may  be  liable  to  any  action  on  account  of  such  ownership  or  interest ;  and  the 
suits  and  proceedings  authorized  by  the  said  law  [of  1849],  may  be  brought  and 
maiotained  in  the  manner  therein  provided,  as  well  for  any  cause  of  action  there- 
tolbre  existing,  as  for  any  that  might  there:ifter  accrue. 
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a.  The  foregoing  provisions  were  inUnded  merely  to  obviate  the  incooYenienee 
of  joining  all  the  shareholders  or  assooiates  as  parties,  and  not  to  confer  any  new 
right  of  action.  {Corniug^  Pres.  6:c,  y.  Greene^  23  Barb.  S3.)  It  is  only  in  caoes 
where  an  association  as  suoh  are  the  owners  or  have  an  intereat  joint,  or  in  eom- 
mon,  in  any  property,  right  of  action  or  demand,  that  a  suit  may  be  maintained 
in  the  name  of  the  association.  The  separate  owners  of  demands,  or  of  separate 
rights  of  action,  cannot  voluntarily  associate  and  elect  a  president  and,  under  the 
acts  of  1849  and  1851  above  cited,  recover  in  the  name  of  such  president,  in  one 
suit  the  separate  demands.  (Id)  Those  statutes  have  been  held  not  to  apply  to 
the  fire  companies  of  the  city  of  New  York,  so  as  to  enable  the  foreman  of  one  of 
those  companies  to  sue  in  his  own  name  as  such  foreman,  the  foreman  of  another 
company  in  his  name  as  foreman,  to  recover  the  possession  of  a  fire-engine  (Mat- 
ttrion  V.  Bottt,  4  Abb.  180) ;  but  where  the  complaint  in  an  action  on  a  promissory 
note  alleged  in  effect  that  the  '*  Forestville  Division,  ISo,  411,  Sons  of  Tempe- 
rance," is  an  association  composed  of  seven  persons  and  upwards,  and  that  the 
note  was  given  for  the  benent  of  the  association,  and  was  tue  common  property 
of  the  members  of  the  association,  and  that  T.,  in  whose  name  the  action  is 
brought,  is  the  treasurer  of  the  association, — a  demurrer,  an  many  grcundg  (so 
says  the  report)  was  overruled,  and  that  the  action  was  properly  brought  in  the 
name  of  the  treasurer.  The  statute  (see  ante,  p.  83,  note  d  )  applies  to  any  com- 
pany or  a98oeiationf  consisting  of  seven  or  more,  having  a  treasurer ;  but  the  court 
abstained  from  saying  whether  the  act  would  apply  to  ordinary  commercial  part- 
nerships. {Tibbetts  V.  Blood,  21  Barb.  655.)  And  in  Austin  v.  Searing  (16  N. 
T.  113),  the  court  doubted  whether  these  statutes  applied  to  private  partnerships 
or  companies  having  more  than  seven  members,  not  organized  in  pursuance  of  any 
statute.  The  New  York  superior  court  held  that  these  provisions  apply  only  to 
ificorporated  companies  and  associations.  {N.  Y.  Marbled  Iron  Works  v.  Smith, 
4  Duer,  862.) 

6.  Carriers. — Every  association  or  company  formed  for  the  purpose  of  the  trans- 
portation of  passengers  or  property,  eitlier  by  boats,  vessels,  or  stages,  shall  make 
A  statement  of  the  names  of  the  persons  com|>08ing  such  association  or  company, 
and  file  in  the  clerk's  ofiice  in  each  county  through  which  such  association  or 
company  may  transact  its  business,  a  copy  of  such  statement;  and  until  such 
statement  is  filed,  any  action  to  be  brought  against  such  association  or  company 
is  not  to  be  abated  bv  reason  that  all  the  members  of  the  association  are  not  joined 
in  the  action;  and  that  after  such  staU'ment  is  filed,  any  action  against  the  per- 
sons named  therein  is  not  to  be  abated  for  the  reason  that  other  owners  have  be- 
come interested,  unless  thirty  days  previous  to  the  bringing  of  such  action  a  fur- 
ther statement  has  been  filed,  showing  the  change  in  the  persons  composing  such 
association,  and  the  time  when  such  change  took  place ;  nor  is  any  action  to  be 
dtifeated  by  reason  that  any  of  said  parties  have  ceased  to  be  interested,  unless 
at  least  thirty  days  before  such  action  is  brought  a  notice  thereof  shall  be  filed  as 
aforesaid.    (Laws  1836,  p.  582.) 

c.  Banks. — An  association  formed  under  the  general  banking  law,  may,  by  virtue 
of  laws  of  1838,  p.  250,  maintain  an  action  either  in  the  name  of  its  president  or 
in  the  name  used  in  transacting  its  business.  {Bast  River  Bk  v.  Judah,  10  How. 
185.)  And  the  same  rule  applies  to  the  case  of  an  individual  banker  commencing 
and  carrying  on  business  under  the  general  bankinff  act,  for  he  is  a  corporation 
sole,  and  as  such  may  assume  a  corporate  name,  and  bring  suit  in  such  corporate 
name.    {B'k  of  Havana  v.  Wickham,  1  Abb.  134;  16  How.  9*7.) 

d  Death  by  wrongfid  act. — ^As  to  actions  to  recover  compensation  for  causinff 
death  by  wrongful  act,  neglect  or  default  (Laws  of  1847,  p.  576),  it  is  provided 
by  laws  of  1849,  p.  388,  that  every  such  action  shall  be  brought  by  and  in  the 
n%meA  oi  th^  personal  repressrUatives  of  the  deceased  person.  These  laws  only 
give  an  action  to  the  "personal  representatives"  of  the  person  injured  and  dying, 
when  the  person  so  injured  if  living  might  have  maintained  an  action ;  and  there- 
fore for  an  injury  to  a  deceased  wi/e.  causing  her  death,  her  surviving  husband, 
as  her  cuimitiistratorf  cannot  sustain  an  action ;  his  right  of  action,  if  any,  is  as 
husband  and  not  as  administrator.  {Lynch  v.  Davis,  12  How.  823.)  The  words 
**  personal  representatives'*  mean  those  who  represent  the  estate  of  the  deceased, 
— namely,  executors  or  administrators.  (Safford  v.  Drevs,  8  Duer,  634.)  The  act 
applies  to  accidents  occurring  out  of  the  State.  {Beach  v.  Ba^  State  Steamboat 
Comp,  16  How.  1.)    And  the  cause  of  action  survives,  against  the  personal 
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leprMentatiTes  of  the  wrong-doer.  ( Yertore  y.  Wi9waU,  id.  8.)  The  right  of 
■etion  is  so  anignable  intercret  (QHinn  t.  dfoore,  16  N.  Y.,  432 ;  Doedt  v.  Wifnoall , 
1$  How.  128.)    Se«  io  note  to  142,/>ost,  Injury  caunng  deatK 

0.  An  aetion  for  death  by  wrongful  act  may  be  maintained  by  the  admin  is- 
timtor  of  an  infant  who  had  no  wife  or  family  whom  he  wnb  bound  to  support 
(QntitT.  Mocrey  15  N.  Y.  482.)  The  etatnte  gives  an  action  in  every  case  in 
vbieh  the  deceased  party  if  living  might  have  sued,     (/d) 

b.  Ab  to  aotions  by  and  against  limited  partners  or  partnerships,  see  2  R.  S.  4 
ed.  175. 

CL  As  to  aetiona  against  shareholders  and  stockholders  in  dissolved  companies 
for  manafaetarini;  parposes,  see  3  R.  Si.  3d  ed.  262. 

dL  LmuUie,  Habitual  Drunkards,  dse, — ^By  laws  of  1845,  p.  91,  sec.  2,  it  is  en- 
acted, that "  receivers  and  committees  of  lunatics  and  habitual  drunkards,  ap- 
poiated  by  any  order  of  the  court  of  chancery,  may  sue  in  their  own  names  for 
any  d«bt,  claim,  or  demand  transferred  to  them,  or  to  the  possession  or  control 
of  which  they  are  entitled  as  such  receiver  or  committee;  and  when  ordered  or 
aathorized  to  sell  such  demands,  the  purchaser  thereof  may  sue  and  recover 
therefor  in  hie  own  name,  but  shall  give  suvh  security  for  coats  to  the  defendant 
ss  the  eoart  in  which  such  suit  is  brought  shall  direct.'*  In  all  cases  other  than 
tbose  expTeealy  provided  for  by  statute,  the  action  must  be  in  the  name  of  the 
lonatic  or  idiot,  by  his  next  friend.  (M*Killip  v.  IPKillip,  8  Barb.  552  )  Semble, 
SB  babitaal  drunkard  may  bring  an  action  in  bis  own  name  without  a  next  friend. 
It  seems  that  actions  to  recover  real  property  of  idiots,  lunatics,  <fec.,  must  be  in 
the  name  of  such  idiot,  lonatic,  &c.  (Lane  v.  Sch^trinerkorn,  1  Hill,  97 ; 
Parte  T.  Shoemaker,  24  Wend.  86.)  But  the  committee  of  the  person  and  estate 
«f  an  habitual  drunkard  may  bring  actions  on  promiroory  notes  he  received  as 
ioeh  eonunittee,  in  his  own  name,  without  describing  himself  as  committee. 
(Zknsv.  Carpenter,  12  How.  287.)  The  case  of  Per  eon.  Committee,  d^c.  v.  War- 
rea,  14  Barb.  488,  was  an  action  by  the  committee  of  a  lunatic,  to  set  aside  a 
bond  and  warrant  of  attorney  executed  by  the  lunatic,  together  with  the  judg- 
ment entered  on  such  warrant :  the  defendants  objected  that  the  action  should 
bave  been  in  the  name  of  the  lunatic,  and  not  in  the  name  of  his  committee. 
Ttggart  J.,  after  examining  the  case  prior  to  the  statute  of  1845  (Laws  of  1845, 
p.  90^,  and  the  suhseq^nent  case  of  M*Kilfip  v.  M^KilUp,  8  Barb.  552,  savs, 
"  Asioe  from  the  provision  of  section  111  of  the  code,  I  can  perceive  no  difficulty 
itt  determining  that  this  aetion  is  properly  brought  in  the  name  of  the  com- 
mittee of  the  lunatic."  An  action  cannot  be  maintained  by  the  committee  of  a 
lanatie,  to  recover  the  value  of  property  levied  upon  and  sold  under  a  judgment 
sad  execution  obtained  by  regular  process  of  law  against  the  lunatic  alone,  after 
the  appointment  of  a  committee,  on  a  just  demand,  and  to  which  it  is  not 
daimea  or  proved  there  was  any  defence.  A  judgment  recovered  against  a 
Inaatic  after  the  appointment  of  a  committee  of  his  person  and  estate,  without 
fint  obtaining  leave  from  the  court  to  institute  a  suit  against  him,  is  not  void, 
nor  even  erroneous ;  nor  is  the  party  acting  under  it  a  trespaeser.  The  remedy 
of  a  lunatic  thus  improperly  proceeded  against,  is  by  application  to  the  court 
appointing  the  committee,  to  restrain  the  prosecution  of  the  suit,  Jind  to  puniah 
the  plaintiff  for  contempt.  (Crippeu  v.  Culver,  13  Barb.  424;  and  s«e  Clarke  v. 
Dunham,  4  Denio,  262.) 

e.  CavenanL^^For  a  breach  of  covenant  by  a  lessee,  the  lessor,  or  person 
standing  in  hb  place — the  landlord  at  the  time  of  the  breach — is  the  proper  per^ 
eon  to  bring  the  action.    {Beach  v.  Barron s,  13  Barb.  306.) 

/.  Drwitees  of  an  express  trust, — Mercantile  factors  or  agents  doing  business 
for  others,  but  in  their  own  names,  are  trustees  of  an  express  trust.  (Grinnell  v. 
Sehmtdt,  3  Code  Rep.  19;  2  Sand.  706.)  An  auctioneer  who,  in  his  own  name, 
eeils  goods  for  a  third  person,  is  the  trustee  of  an  express  trust  within  this  sec* 
tion,  and  may  sue  upon  the  contract  of  sale  without  an  assignment  to  him  of  the 
cause  of  action.  {Bogart  v.  Q Regan,  1  K  D.  Smith,  590);  but,  independently  of 
this  section,  it  was  always  the  law  that  an  auctioneer  might  sue  on  the  contract 
of  sale  in  his  own  name,  unless  his  principal  elected  to  bring  the  action  in  his 
name.  (Mintvm  v.  Main,  3  Selden,  224.)  And  one  who  as  agent  executes  a 
contract  which  does  not  disclose  the  name  of  his  principal,  is  a  trustee  of  an  ex- 
press trust.     {Morgans.  Reid,  7  Abb.  215;  Rowland  v.  Phalen,  1  Bosw.  48.)    A 
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mere  ordinary  merohandise  broker,  not  acting  under  a  del  credere  oommimion, 
cannot  maintain  an  action  in  his  own  name  to  recover  the  price  of  goods  ftold  by 
him  for  the  owner.    But  if  he  has  advanced  upon  the  goods  sold,  or  has  guaran- 
teed the  sale,  he  may  sue  in  his  own  nama     (  White  v.  ChouieaUy  10  Barb.  202.) 
The  consignee  or  indorsee  of  a  bill  of  lading  has  not  the  right  to  sue  upon  a  con- 
tract contained  in  the  bill  of  lading,  unless  he  is  also  the  shipper  or  owner  of  the 
goods.     (J9otos  V.  Cobbt  12  Barb.  SIO.)    The  nominal  proprietor  of  an  indiTidual 
bank,  who  furnishes  the  securities  to  the  comptroller,  and  to  whom  the  circulat- 
ing notes  of  the  bank  are  delivered  by  that  officer,  and  in  whose  name  as  pro- 
prietor all  the  contracts  and  transactions  of  the  bank  are  made  and  conducted, 
18  a  "  trustee  of  an  express  trust"  within  the  meaning  of  this  section.     (Btirhank  v. 
Beach,  15  Barb.  326.)    An  assignee  for  the  benefit  of  creditors,  to  whom  among 
other  property  a  policy  of  assurance  was  assigned  after  a  fire  had  occurred,  may 
sue  in  his  own  name  to  recover  the  loss,  without  those  provided  for  by  the  assign- 
ment being  made  parties.    Such  an  assignment  is  the  transfer  of  a  debt  merely, 
and  does  not  require  the  assent  thereto  of  the  assurers.    {Mellen  ▼.  Hamilfon 
Ins.  Co.,  6  Duer,  101.)    An  assignee  of  a  demand  in  trust  to  pay  certain  creditors 
of  the  assignor,  and  the  balance  to  the  assignor  himself,  may  bring  an  action  in 
his  own  name  without  joining  the  cestui  qtte  trusts  as  plaintiffs.       (Lewi*  v. 
Orahamy  4  Abb.  106.)    On  a  promissory  note  given  to  an  executor  or  adminis- 
trator, on  account  of  the  decedent's  estate,  he  may  sue  either  individually  or  in 
his  representative  character.    (Bright  v.  Currie,  6  Sand.  433 ;  Merritt  v.  Seaman^ 
2  Selden,  168.)    One  partner  is  not  ordinarily  a  trustee  for  his  co-partner.   *'  But 
we  do  not  mean  to  say  that  a  contract  in  writing  may  not  be  so  framed  as  to 
constitute  one  partner  a  trustee  for  his  co-partners  within  section  113.**    (Secor^  y. 
Keller,  4  Duer,  420.)    An  officer  of  a  foreign  corporation  or  company  may  main- 
tain an  action  in  his  own  name  on  behalf  of  his  company,  if  his  complaint  states 
fact8,  showing  his  authority  to  sue  on  their  behalf^  for  in  such  case  he  may  be 
regarded  as  the  trustee  of  an  express  trust.     (Myers  v.  Machmdo,  6  Abb.  198.) 

a.  As  a  trustee  of  an  express  trust  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  brought,  "  it  follows  that  he  may  be  sued,  and  that 
the  cestui  q^ie  trusts  are  before  the  court  by  representation.  A  familiar  instance 
of  the  application  of  this  principle,  is  that  of  executors  and  administrators  in 
respect  or  the  personal  estate  of  their  testator  or  intestate."  (Davies,  J.,  Mead  ▼. 
Mitchell,  5  Abb.  106.) 

b.  Penal  actions, — Actions  for  penalties  under  the  act  to  suppress  intemperance 
(Laws  1857,  ch.  628),  should  be  in  the  name  of  "  the  Board  of  Commissioners  of 
Excise "  of  the  county ;  not  in  the  names  of  the  commissioners.  (Pomroy  ▼. 
Sperry,  16  Howr.  211 ;  B'd  of  Comm*rs  v.  Doherty,  id.  46.)  Actions  for  penalties 
under  the  act  relating  to  the  port-wardens  and  pilots  of  the  port  of  New  York, 
must  be  brought  in  the  name  of  the  master* warden  of  the  port  of  New  York. 
(Tfie  People  v.  Deming,  13  How.  441.)  Suits  by  common  informers,  are  to  be  in 
the  names  of  the  informers.    (2  R.  S.,  4th  ed,  723.) 

c  Boards  of  HealtlL — Boards  of  Health,  as  constituted  by  statute,  have  not  the 
capacity  to  sue  or  be  sued.     (The  People  v.  Supervisors  oflfonroe,  18  Barb.  567.) 

d  Indians. — ^The  Seneca  nation  of  Indians  may  sue  in  their  collective  name^ 
(The  Seneca  Nation  of  Indians  v.  Tyler,  14  How.  109.) 

e.  Receivers  and  sheriffs. — Receivers  appointed  pursuant  to  sections  244  and  298 
of  the  code,  and  rule  44  of  the  supreme  court,  and  sherifis  in  the  cases  mentioned 
in  section  232  of  the  code,  may  sue  in  their  own  names. 

f.  Republic, — A  republic,  acknowledged  as  such  by  the  government  of  the 
United  States,  is  an  indepeadent  sovereign  power,  and  therefore  a  state  just  as 
certainly,  and  in  the  same  sense,  as  a  monarchy,  limited  or  absolute.  It  has  the 
same  right  to  sue  for  a  debt  as  an  individual  creditor,  and  the  same  right  to  sue 
by  its  apprupriate  name,  as  a  foreign  corporation  by  its  corporate  name.  (The 
Repvhlie  of  Mexico  v.  De  Arangois,  5  Duer,  635.) 

g.  Officer  of  foreign  government. — An  officer  of  a  foreign  goTemment  specially 
authorized  to  sue  for  government  property  in  his  own  name,  may  sue  in  the 
courts  of  this  State,  and  arrest  a  defendant  charged  with  fraudulent  misappUca- 
tion  of  that  property.    (Peel  v.  Elliott,  16  How.  481.) 

It  is  not  pretended  that  this  note  comprises  every  statutory  provision   as 
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to  parties  to  aetions ;  and  in  cases  not  here  mentioned,  reference  should  be  made 
is  tiie  statutes  at  large.    See  also  notes  to  sections  114,  115»  and  118,  p&tt. 

§  114.  [94.]  (Am'd  1861,  1867.)  Action  hy  and  against 
a  married  wom-an. 

When  a  married  woman  is  a  party,  her  husband  most  be 
joined  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property,  she 
may  sue  alone ; 

2.  When  the  action  is  between  herself  and  her  hnsband, 
Bhe  may  sue  or  be  sued  alone, — 

And  in  no  case  need  she  prosecute  or  defend  hy  a  guardian 
ornext/Hend. 

The  amendment  of  1857  is  the  rabsfitution  of  the  words  in  italic  for  these 
vords  "but  where  her  husband  cannot  be  joined  with  her  as  herein  provided, 
die  shall  prosecnte  or  defend  by  her  next  friend." 

a.  When  the  hrusband  and  wife  should  be  joined  da  parties. — If  there  is  a  joint 
interest  in  the  husband  and  wife,  the  husband  should  join,  or  the  suit  would  be 
defeetive.  {Smith  y.  Kearney^  9  How.  468.J  Thus,  in  an  action  to  recover  real 
property,  when  the  wife  is  the  owner  of  tne  fee  and  the  husband  tenant  by  the 
eortesy  initiate,  the  hnsband  and  wife  may  and  should  join  in  the  action,  {fngra- 
ham  ▼.  Baldwiny  12  Barb.  9.)  So  in  an  action  to  recover  damages  for  slanderous 
vords  spoken  of  a  married  woman,  if  the  words  are  actionable  per  ae,  the  hus- 
band is  a  necessary  party  as  plaintiff;  but  if  the  words  are  actionable  only  by 
reason  of  special  damage,  the  husband  must  sue  alone  (Klein  v.  ffentz,  2  Duer, 
6S3) ;  and  where  a  married  woman  brought  an  action  for  slanderous  words,  action- 
able only  by  reason  of  special  damage,  and  alleged  special  damage,  a  demurrer 
assigning  for  cause  that  the  plaintiff's  husband  was  not  a  party,  was  allowed.  (76.) 

6.  Whether  or  not  a  married  wOraan  should  sue  alone  or  be  joined  with  her 
buband,  is  to  be  determined  by  the  settled  practice  of  the  courts  of  equity. 
{Browison  v.  Oifford,  8  How.  895.)  Where  the  suit  relates  to  the  separate  pro- 
perty of  the  wife,  the  husband  ought  not  to  be  joined  as  plaintiff,  and  if  jomed 
the  defendant  may  demur  for  the  mi^oinder.  The  suggestion  in  Van  Buren  y. 
C<ickbum  (2  Code  R.  63),  that  when  the  action  relates  to  the  separate  estate  of 
amame<i  woman  it  is  optional  with  her  whether  the  action  shall  be  brought  in 
her  own  name  as  sole  plaintiff,  or  in  the  joint  names  of  herself  and  husband, 
einnot  be  sustained  by  authority  or  upon  principle.  (76.) 

c.  In  an  action  to  foreclose  a  mortgage,  executed  by  husband  and  wife,  on  the 
lands  of  the  wife,  and  to  enforce  payment  of  the  bond  executed  by  both,  it  was 
held  that  the  action  was  properly  brought  Against  both  the  husband  and  wife. 
(Cimde  v.  Shepherd^  4  How.  75;  Conde  v.  Nelaon,  2  Code  Rep.  58.)  And  in  an 
setion  for  the  partition  or  sale  of  real  estate  of  the  husband  held  in  com- 
mon, the  wife  is  a  necessary  party,  and  must  be  joined.  {Ripple  v.  Gilburn,  8 
How.  456.) 

d.  An  action  maybe  maintained  against  the  husband  and  wife  jointly  for  any 
debt  of  the  wife  contracted  before  marriage.     (Laws  of  1863,  p.  1067.) 

e.  In  one  case  {Smith  v.  Seribner,  12  How.  501)  an  action  against  a  husband 
BS  sole  df'fendant  for  a  debt  contracted  bv  his  wife  carrying  on  a  separate  busi- 
ness and  having  a  separate  estate,  the  aebt,  however,  having  been  contracted 
vith  his  pretnimed  con$ient,  Roosevelt,  c7i,  held  that  in  such  a  case  the  plaintiff 
might  fleet  either  to  sue  the  huKband  alone,  or  the  husband  and  wife  jointlv. 

/  In  Ru9h*r  v.  Morris  (9  How.  266)  the  action  was  by  husband  and  wife  as 
co-plaintiffs,  to  foreclose  a  mortgage  ojade  to  the  wife  during  her  coverture. 
The  defendant  demurred,  alleging  for  cause  a  defect  of  parties  plaintiff.  Roose- 
velt, J.,  overruled  the  demurrer,  on  the  ground  that  the  hu(i>band  was  properly 
made  a  party,  or  at  least  that  there  was  '*  nothing  illegal  in  the  liusband  becom- 
iog  a  co-plaintiff."    In  a  subsequent  case  in  the  superior  court  {Smith  v.  Kearney 
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9  How.  466),  Hoffmmi,  J.,  held  that  an  action  which  relates  to  the  separate  prop- 
erty of  the  wife  oannot  be  maintained  by  her  and  her  hiuband  as  plaintina. 
And  to  the  like  effect  is  ffUlman  v.  Billmnn  (14  How.  456). 

a.  A  husband  and  wife  are  properly  joined  as  defendants  in  an  action  for  a 
tortious  injury  to  property,  although  committed  as  her  sole  act,  without  the  com- 
inanH  or  assent  of  the  husband,  and  not  in  his  presence.  {Matthews  v.  Flestel^ 
2  £.  D.  Smith,  90.) 

6.  In  reference  to  the  property  of  a  married  woman  held  by  her  under  the 
acts  of  1848  and  1849,  she  may  be  sued  alone.     (  Walker  ▼.  Swayzee,  8  Abb.  186.) 

c.  Where  money  belonging  to  a  married  woman,  and  which  has  never  been 
in  her  husband's  possession,  is  lent  by  her  with  his  assent,  and  a  promissory  note 
given  to  her  for  the  amount,  she  may  maintain  an  action  thereon  without  joining 
her  husband  as  co-plaintiff.  (Smart  ▼.  Camstoek,  24  Barb.  411.)  And  in  an  action 
against  a  carrier  for  the  loss  of  soods  the  separate  property  of  a  married  woman, 
she  may  sue  alone  without  her  husband.  (Spies  v.  Accessory  Transit  Company, 
5  Duer,  662.) 

d.  When  a  married  woman  had  the  actual  possession  of  land  held  by  her  for 
her  separate  use,  and  has  been  wrongfully  ejected  therefrom,  she  may  maintain 
in  her  own  name  an  action  to  recover  the  possession,  without  joining  her  husband. 
{Darby  v.  Callaghan,  16  N.  Y.  71.) 

e.  In  an  action  by  husband  and  wife,  the  complaint  alleged  the  breaking  into 
the  dwelling  house  oce^ipied  by  the  wife,  whereby  she  was  hindered  in  the  enjoy- 
ment of  said  house.  To  this  the  defendant  demurred  for  a  defect  of  partiea  The 
demurrer  was  allowed,  the  complaint  not  alleging  the  premises  to  be  the  separ 
rate  estate  of  the  wife,  the  action  should  have  been  by  the  husband  alone.  {Dunr 
derdale  v.  Orymes,  16  How.  196.) 

/.  The  eai*ning8  of  a  wife  are  the  property  of  her  husband ;  and  this  rule 
holds  good  where  her  earnings  are  from  a  business  carried  on  with  moneys  of  her 
separate  estate.  Therefore,  where  a  married  woman  kept  a  boarding-house,  which 
was  alleged  to  be  her  separate  estate,  it  was  held  that  the  board  money  of  her 
boarders  belonged  to  her  nusband,  and  must  be  sued  for  in  his  name,  ana  not  ia 
the  name  of  the  wife  or  of  the  husband  and  wife  jointly.  {Ihtnderdale  v.  Grymes, 
16  How.  196 ;  R<millier  v.  Wemicki,  8  £.  D.  Smith,  810 ;  Avogadro  v.  Bull,  id. 
886 ;  Freeman  v.  Orser,  6  Duer,  477.)  And  the  same  rule  applies  to  a  demand 
for  services  rendered  by  both  husband  and  wife.    {Id.) 

g.  In  an  action  by  a  married  woman  relating  to  her  separate  estate,  her  hus- 
band should  be  made  a  party  defendant)  if  he  has  any  interest  to  be  affected  by 
the  action ;  otherwise  not    {Hillman  v.  Hillman,  14  How.  456.) 

h.  The  husband  alone  is  liable  for  necessaries  furniahed  to  the  wife  during  cov- 
erture ;  and  in  an  action  therefor  she  ought  not  to  be  joined  as  a  defendant. 
{Main  v.  Stephens,  4  £.  D.  Smith,  86.^ 

t.  By  the  revised  statutes,  a  married  woman  may  sue  alone,  if  her  husband 
be  sentenced  to  the  State  prison  for  life ;  and  in  actions  relating  to  real  property, 
if  husband  and  wife  are  impleaded,  and  the  husband  absent  himself  and  will  not 
defend  the  wife's  right,  the  wife  may  apply  before  judgment,  to  be  allowed  to 
defend  without  her  husband ;  and  where  a  husband  voluntarily  and  absolutely 
deserts  his  wife,  and  renounces,  so  far  as  he  can  do  it,  his  marital  relations,  and 
leaves,  and  continues  absent  from  the  State,  the  wife  may  be  regarded  as  a  feme 
sole.     {Chapman  v.  Letnofi,  11  How.  286.) 

j.  A  married  woman  not  being  competent  to  appoint  an  attorney,  should 
plead  in  proper  person.  {Bergman  v.  JSwoell^  8  Abb.  380;  Phillips  v.  Burr,  4 
Duer,  118.)  But  after  a  trial  on  the  merits  without  objection,  it  is  too  late  to 
object  that  the  answer  is  by  an  attorney.     {Id.) 

See  note  to  subd.  4  of  sec.  144,  post, 

%  115.  [95.]  (Am'd  1849.)    Infant  to  appear  hy  guardian. 

When  an  infant  is  a  party,  he  must  appear  by  guardian, 
who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  thereof,  or  a  county  judge. 


§116.]     ^  lOTAKT.  89 

OL  The  tftkiDg  judgment  agAiort  an  infant  as  for  want  of  an  answer,  without 
ippointiofr  a  guirdian  ad  litetn,  is  an  irreflrnlarity  (Kdlog  y.  Kloek,  2  Code  R. 
S6);  and  the  plaintiff's  want  of  knowledge  that  the  defendant  is  a  minor  will  not 
make  the  judgment  regular.  The  Judgment  so  taken  will  be  set  aside  on  motion, 
and  without  imposing  terms.    (Id.) 

&.  Under  the  former  practice  in  chancery,  it  was  customary  for  the  guardians 
1o  put  in  a  mere  general  answer  submitting  the  rights  of  the  infant  to  the  court. 
But  where  the  eiroomstanees  rendered  a  special  answer  necessai^,  the  guardian 
was  bound  to  make  it  (Kniekerbocker  y.  De  forest,  2  Pai^e,  804),  and  the  court 
would  take  eare  that  the  rights  of  the  infant  were  not  prejudiced  by  the  answer 
pat  in.  {Barret  v.  Oliver,  7  Gill  <k  John.  191.)  The  answer  was  termed  the 
answer  of  the  guardian,  and  not  of  the  infant  {Ro^ere  y.  Cruaer,  1  Johns.  681); 
for  which  reason  the  infant  was  not  bound  by  the  answer,  and  might,  where  his 
iateresta  required  it,  put  in  a  farther  answer  on  coming  of  age.  See  1  Barb.  Ch. 
Pr.  149. 

c  On  motion  to  set  aside  a  judgment  for  want  of  an  answer  taken  against 
an  inlant  without  the  appointment  of  a  gnardian,  the  motion  papers  were  signed 
Capnm  A  Ltnkt  DefendanCe  Attorneys,  and  it  was  objected  that  they  should  haye 
been  signed  by  the  infant  or  guardian  or  both,  and  not  by  attorney ;  if  by  attor- 
ney, as  attorney  for  tne  guardian,  the  infant  not  being  capable  to  appoint  The 
objeetion  was  oyerruled  on  the  authority  of  11  Wend.  164.  (Kellog  y.  Kloek,  2 
Cod«  Rep.  28.) 

d.  Appointment  of  guardian  on  appeal, — On  an  appeal  from  the  marine  or  a 
difltnct  court,  where  one  of  the  parties  is,  afier  the  sppeal,  ascertained  to  be  an 
infiuity  the  appellate  court,  upon  the  application  of  the  opposite  party,  as  weU  as 
upon  the  infant's  request,  will  appoint  a  guarditin  ad  litem  where  none  has  been 
appointed  in  the  court  below.  (i^A  y.  Ferris,  S  £.  D.  Smith,  667 ;  and  see  Moody 
y.  Gleason,  7  Cow.  480.)  The  application  may  be  made  at  special  term,  but  not 
uuii  after  the  return  is  filed.    (7a  ) 

§  116.  [96.]  (Am'd  1851, 1852.)  Appcdntmentof  Chiardian. 
The  guardian  ahall  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  npon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or  if  under  that 
age,  upon  the  application  of  his  general  or  testamentary  guar- 
dian, if  be  has  any,  or  of  a  relative  or  friend  of  the  infant  If 
made  by  a  relative  or  friend  of  the  infant,  notice  thereof  must 
first  be  given  to  such  guardian,  if  he  has  one ;  if  he  has  none, 
then  to  the  person  with  whom  such  infant  resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  yeare,  and  apply  within 
twenty  days  after  service  of  the  summons.  K  he  be  under  the 
age  of  fourteen,  or  neglect  so  to  apply,  then  upon  the  applica- 
tion of  any  other  party  to  the  action,  or  of  a  relative  or  friend 
of  the  infant,  after  notice  of  such  application  being  first  given 
to  the  general  or  testamentary  guardian  of  such  infant,  if  he  has 
one  within  this  8tate ;  if  he  has  none,  then  to  the  infant  him- 
self if  over  fourteen  years  of  age,  and  within  the  State ;  or  if 
under  that  age,  and  within  the  State,  to  the  person  with  whom 
such  infant  resides. 
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a.  Where  an  infant  is  plaiotiff,  he  muBt  hare  a  gnariliaii  appointed  before  the 
action  is  commenoed.  {Hill  v.  Tkaleker,  2  Code  Rep.  8;  S  How.  407);  and  if  an 
action  on  behalf  of  an  infant  be  commenced  by  a  next  friend  inslead  of  a  guar- 
dian, it  is  irregular.  {Ho/tailing  v.  Teal,  11  How.  188.)  Where  the  infant  is  a 
married  woman  suing  as  a  co-piaiutiif  jointly  with  her  husband,  no  guardian  for 
her  seems  necessary.  {Cook  v.  Rawdon,  6  How.  283.)  The  guardian  should  be  a 
responsible  person,  competent  to  answer  for  the  costs.     {Id,) 

6.  Where  an  infant  defendant  is  a  married  woman,  it  is  customary  to  appoint 
her  husband  her  guardian,  unless  he  has  an  interest  adverse  to  her,  if  he  be  com- 
petent in  other  respects.     (1  Barb.  Ch.  Pr.  85.) 

c  It  seems  that  that  part  of  Rule  60  of  the  supreme  court,  which  requires  the 
guardian  ad  litem  to  be  the  general  guardian,  or  an  attorney,  Ac,  or  other 
officer  of  the  courts  does  not  apply  to  a  guardian  for  the  plaintiff.  {Cook  v. 
Rawdon,  supra.) 

d.  In  McConnell  v.  Adams,  (1  Code  Rep.,  N.  S.,  114),  the  defendant  was  an  in- 
fant, over  the  age  of  14.  The  summons  was  served  in  December,  and  no  gnardiaa 
having  been  applied  for  by  the  plaintiff,  a  guardian  was  appointed  on  thepetitioa 
of  the  defendant  on  the  25th  of  February.     On  motion  to  dismiss  the  complaint, 
it  was  insisted  that  the  defendant  could  not  regularly  petition  for  the  appoint- 
ment of  a  guardian  after  twenty  days  from  the  service  of  the  summons;  but  held 
that  the  appointment  was  properly  made,  that  section  116  was  intended  for  the 
protection  of  the  infant,  to  secure  him  the  opportunity  of  having  a  guardian  of 
nis  own  selection  by  giving  him  twenty  days  after  the  service  of  the  summons  ia 
which  no  other  person  could  apply.     After  that  time  the  plaintiff  or  any  relative 
or  friend  of  the  infant,  might  make  the  application ;  but  the  infant  was  still  at 
liberty  to  apply  himself,  until  forestalled  by  such  application.    See  K  B.  v.  JSi 
a  B,  (8  Abb.  44.) 

e.  In  the  appointment  of  a  guardian  ad  litem  for  an  infant  defendant,  the  persoa 
should  be  selected  who  will  be  most  likely  to  protect  the  rights  of  the  infant. 
And  where  his  father  or  other  natural  guardian  is  complainant,  the  next  nearest 
relative  is  entitled  to  be  heard  on  the  selection  of  a  guardian.  To  authorize  the 
appointment  of  such  guardian  it  should  be  distinctly  shown  either  that  the  iofant 
has  been  personally  served  with  process  or  proceeded  against  as  an  absentee. 
{Grant  v.  Van  Schoonhoven,  9  Paige,  255.) 

/.  The  appointment  of  a  guardian  to  prosecute  or  defend  for  an  infant  in  an 
action  for  partition  of  lands,  is  regulated  by  the  revised  statutes^  imd  not  by  the 
code.    See  section  448,  poH. 

See  Supreme  Court  Rules,  60  et  seq. 

§  117.  [97.]    Who  to  he  plaintiffs. 

All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  relief  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  provided  in  this  title, 

g.  This  section  now  furnishes  the  rule  as  to  the  parties  plaintiff  in  all  cases, 
whether  such  as  were  formerly  subjects  of  suits  in  equity  or  of  actions  at  law. 
{Loomis  y.  Brown,  16  Barb.  881.) 

K  In  an  action  on  an  injunction  bond,  the  subject  of  the  action  being  the 
damages  sustained  by  the  plaintiffs  in  consequence  of  an  injunction,  all  the  obli- 
gees may  join  as  plaintiffs,  notwithstanding  the  claim  of  one  of  them  is  different 
m  its  character  and  amount  from  that  of  the  others.     {Id) 

i.  The  commissioners  of  highways  of  two  towns  cannot  unite  as  plaintiffs, 
and  bring  an  action  to  recover  a  penalty  or  forfeiture  for  an  encroachment  upon 
a  highway  running  on  the  line  between  such  towns.  {Bradley  v.  Blair,  17  Barb. 
480.) 

/  Different  creditors  of  a  corporation  having  a  common  interest  in  the  relief 
sought,  may  unite  in  the  same  complaint.  {Conro  v.  Port  Henry  Iron  Co.^  12 
Barb.  28.) 

k.  Different  persons  owning  separate  tenements  affected  bjr  a  nuisance,  may  join 
in  a  suit  to  restrain  by  injunction  the  continuance  of  the  nuisance.  {Peck  v.  jSldert 
8  Sand  126;  contra,  Hudson  v.  Madison,  85  Eng.  Ch.  R.  852.) 
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a,  iHiere  a  person atak^fl  upon  an  illegal  Trager  money  beloi^gisg  to  himBeir  and 
athen,  in  an  action  againat  the  stake-holder  to  reeover  the  moDey  deposited,  he 
ean  only  reeoTer  the  amount  deposited  by  himsel£  {Huckman  v.  Pitcher^  13  Barb. 
556.) 

&  In  an  action  for  convertiDg  personal  property,  all  the  owners  must  join  or 
&ei«  »  a  defect  of  parties.    {Rice  v.  ffollenbeek,  19  Barb.  664.} 

c  An  action  for  a  libel  on  members  of  a  company  or  association,  a  hose  company 
IB  the  eiij  of  New  York — ^neither  being  partners  nor  persons  having  a  commu- 
Bity  of  peeoniary  interest  wherein  they  could  sustain  damage,  cannot  be  sustained 
by'them  jointly.     (Giraud  ▼.  Beach,  3  E.  D.  Smith,  837.) 

«L  Sereral  judgment  creditors  mi|;ht  under  the  former  system  unite  in  one 
ereditor'a  bill.     (Dix  v.  Brigg%,  9  Paige.  596.) 

«. Section  111  is  imperative,  and  is  subject  to  no  exceptions  other  than  those 
stated  in  section  118.  Hence,  a  dormant  partner  is  a  necessary  party>plaintiif  in 
an  action  for  the  recovery  of  a  partnership  debt  founded  on  a  partnership 
eoatraet,  whether  the  relief  sought  be  legal  or  equitable.  (Secor  v.  Keller^  4 
I>ii«r,416.) 

/Aa  a  general  rule  when  a  fund  is  in  the  hands  of  a  trustee,  which  be  is  bound 
to  distribute  to  different  persons  in  unequal  proportion,  all  who  are  interested  in 
the  distribution  are  necessary  parties  to  an  action  against  the  trustee.  But  when 
the  anm  that  each  is  to  reeeive  has  been  ascertained  by  a  proceeding  binding  on 
the  traatee,  each  of  the  persons  entitled  to  participate  in  such  distribution  may 
maintain  a  separate  action  for  his  proportionate  share  thus  ascertained.  (Oen, 
MuL  buL  Co.  v.  Benton,  5  Duer,  168.) 

§  118.  [98.]  (Am'd  1849.)     Who  to  he  defendant 
Any  person  may  be  made  a  defendant,  who  has  or  claims 
aa  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who 
18  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  questions  involved  therein. 

g.  This  section  was  borrowed  from  the  chancery  practice,  and  was  intended 
to  preserve  the  right  and  duty  of  a  plaintiff  to  make  parties  all  persons  directly 
interested  in  the  question  or  controversy  stated  in  the  complaint.  (Mitchell,  J., 
Vowkiet  V.  Bazter,  1  Abb.  46;  18  Barb.  692.) 

Jl  Account. — ^Inan  action  by  one  of  eleven  harbor-mastersof  theport  of  New  York 
against  another  of  them,  for  an  account  of  fees  received  by  him  on  account  of  the 
whole  eleven,  held  that  all  the  harbor-masters  should  be  parties.  (Dean  v. 
Chambcrlin,  6  Duer,  691.) 

i.  Auiffnor  and  Assignee. — ^The  master  of  a  vessel  having  an  unsett1e<1  account 
with  her  owner,  for  his  wages  and  for  his  receipts  from  the  earnings  of  the  vessel 
and  disbursements  on  her  account,  assigned  his  claim  to  a  third  person.  The 
assignee  sued,  and  it  appeared  on  the  trial  that  there  was  a  balance  due  from  the 
defendant ;  held  that  the  defendant  could  not  require  the  master  to  be  made  a 
party  to  the  action  for  the  purpose  of  enforcing  au  accounting.  (Allen  v.  Smifh, 
16  N.  T-  415.)  Where  an  action  is  brought  by  the  assignee  of  a  demand 
it  is  nott  in  ordinary  cases,  necessary  to  make  the  plaintiffs  assignor  a  party 
defendant.  {Freeman  v.  Newton,  8  E.  D.  Smith,  246.)  But  in  some  cases  the 
court  may  order  an  alleged  assignor  of  a  claim  in  suit  to  be  brought  in  as  a  party 
to  protect  the  defendant  against  another  action  in  the  name  of  such  assignor,  in 
which  the  execution  of  any  assignment  might  be  denied  by  the  latter.     {Id.) 

j.  7b  cancel  Fraudulent  Certijieates. — Where  spurious  certificates  of  stock  in 
a  railway  corporation,  issued  by  the  officer  having  apparent  authority  to  do  so,  and 
undistioguishable  on  their  face  from  the  genuine  certificates,  are  in  the  hands  of 
various  holders ;  the  corporation  may  sue  all  such  holders  in  one  action  for  the 
cancelling  of  such  certificates.  (iV;  F.  <fc  N,  Haven  B.  B.  Comp.  v.  Schuyler, 
17  5.  Y.  692.) 
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a.  Creditor* 9  Suit — Where  the  phiintifFiQ  a  judgment  creditor's  bill  attempts 
to  reach  the  moneys  due  on  a  mortgage,  which  he  alleges  have  been  fraudulently 
assigned  by  the  debtor,  the  assignee  of  the  mortgage  mast  be  made  a  party, 
although  he  resides  out  of  the  State.  (Oray  v.  Schenek,  4  Ooms.  460.)  But 
where  the  complaint  agaiost  the  original  debtors  and  their  assigneee,  seeks  to  set 
a^ide  an  assignment  made  for  the  benefit  of  creditors,  it  is  not  necessary  to  make 
all  the  creditors  parties  defendant.  The  assignees  in  such  case  represent  all  the 
creditors  interested  in  the  trust.  It  would  be  otherwise  if  the  action  were  to 
establish  and  carry  out  the  sssignment,  or  for  portions  of  the  trust  fund.  (Bank 
of  Britiih  North  America  ▼.  Sw/dam,  6  How.  8'79.)  When  the  oomplainaat 
Bouccht  to  set  aside  a  general  assignment  and  several  other  previous  conveyances 
made  by  the  judgment  debtor,  but  showed  no  connection  between  the  varions 
conTeyances,  nor  any  privity  of  action  between  the  various  transferees,  it  was 
held  that  the  various  transferees  could  not  be  joined  as  defendants  and  be  sued  in 
one  action.     (Reed  v.  Sfryker^  6  Abb.  109.) 

6.  Where  the  receiver  of  the  property  of  a  judgment  debtor  appointed  by 
the  court,  nnder  creditor's  bill,  commences  a  suit  against  the  trustees  of  a  judg- 
ment debtor  to  reach  the  equitable  interest  of  the  latter  in  a  fund  held  in  trust 
for  him,  the  judgment  debtor  is  a  necessary  party  to  the  suit  ( Vanderpoel  v. 
Van  ValkenSurgh,  %  Selden,  190) 

&  JB^eeiment. — An  action  to  recover  real  property  should  be  brouffht  against 
the  person  in  the  actual  occupation  or  possession  of  the  premises;  and  it  is  now 
proper  to  add  as  defendants,  all  persons  who  have  or  claim  an  interest  in  the 
controversy  adverse  to  the  plaintiff.  ( Waldorph  v.  Bortel,  4  How.  868 ;  Redfi^la 
V.  Utica  A  Syracwie  R.  R,  Co,  26  Barb.  64;  Taylor  y.  Oane,  16  How.  868.) 
Fnder  the  former  practice,  when  the  premises  were  actually  occupied,  the  aetioa 
of  pjectment  could  only  be  brought  against  the  person  in  possession.  It  was 
only  where  the  premises  were  not  so  occupied  that  the  action  might  be  brought 
afi:a]nst  some  person  exercising  acts  of  ownership  over  the  premises  claimed,  or 
claiming  title  thereto,  or  some  interest  therein.  (Shaver  v.  McGraw,  12  Wend. 
668.)  This  rule,  however,  is  now  changed,  and  section  118  is  applicable  to  every 
civil  action ;  and  in  an  action  to  recover  possession  of  land,  all  persons  claiming 
title  to  or  an  interest  in  the  property,  may  be  made  defendants  as  well  as  the 
person  in  actual  possession.  (lb.)  T^here  some  of  the  defendants  in  an  action 
of  ejectment  are  not  in  actual  possession  of  premises  sought  to  be  recovered, 
but  claim  an  interest  therein  adverse  to  the  plaintiff  the  other  defendants  being 
tenants  in  possession  under  them,  the  former  may  properly  be  made  parties. 
(Fos^ate  v.  Herkimer  Manf.  Co.  12  Barb.  862;  S.  C,  2  Kernan,  680.)  A  party 
not  m  possession,  yet  claiming  an  interest,  need  not  necessarily  be  made  a  party. 
( Van  Buren  v.  Cockbum,  14  Barb.  118.)  Where  a  lot  has  on  it  a  house  occupied 
by  several  tenants  who  rent  different  apartments,  they  are  joint  occupants  of  the 
land,  and  may  be  proceeded  against  jointly  in  an  action  of  ejectment.  (Pearsey, 
Colden,  8  Barb.  622.^  The  possession  must  be  exclusive  of  me  public,  to  autho- 
rize the  action  against  an  individual  as  an  occupant.  {RedfieldY.  Utica  and 
Syracuse  R.  R.  Co.  26  Barb.  64.^  In  an  action  of  ejectment  brought  by  an  indi- 
vidual to  recover  land  convey ea  by  him  during  infancy,  held  that  he  could  not 
in  one  action  sue  his  grantee  and  the  grantees  of  such  first  grantee.  (Voorhies 
V.  Voorhies,  24  Barb.  162.) 

d.  Ejectment  for  Dower. — "  Under  the  provisions  of  the  revised  statutes,  a 
widow's  action  of  ejectment  for  dower  must  be  brought  against  the  actual  occn- 

£ant  of  the  land  of  which  she  is  dowable,  and  not  against  the  tenant  of  the 
eehold."  (Ellicott  v.  Afosier,  8  Selden,  201.)  Where  the  action  is  brought  after 
an  admeasurement  of  the  dower,  the  title  of  the  husband,  his  seizin,  and  the 
plaintiff's  marriage  may  all  be  contested  by  the  defendant,  notwithstanding  the 
admeasurement    (Parks  v.  Hardy,  4  Bradf.  Surr.  Rep.  16.) 

e.  Executors — Legacies. — In  an  action  against  an  executor  for  the  recovery  of  a 
legacy  which  the  executor  alleges  has  been  paid  by  him  to  a  stranger,  for  the 
benent  of  the  legatee,  the  stranger  need  not  oe  joined  as  a  defendant.  (Gleason 
y.  T/iayer,  24  Barb.  82.) 

/.  l^he  executor  of  D.  H.  died,  leaving  funds  of  his  testator  mingled  with  his 
own,  and  they  passed  so  mingled  into  the  hands  of  his  executor,  the  defendant; 
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Md  tiiftt  in  m  Mtion  hj  a  legatee  named  in  the  will  of  D.  H.  the  reRidTiary 
legatees  named  in  aaid  will  should  be  parties.  {Theologieal  Sem,  of  Aulnim  v. 
JWW.  1«  N.  Y.  84.) 

a.  In  actions  brooght  by  or  against  exeeutors,  it  is  not  necessary  to  join  those 
as  parties  to  whom  letters  testamentary  have  not  been  issued,  and  who  hare  not 
qmlified.     (Iawb  of  18S8,  p.  103.) 

b.  Fiirweiowre, — ^The  owner  of  the  equity  of  redemption  is  a  necessary  party 
to  a  aoit  for  the  foreclosure  of  a  mortgage.  And  the  objection  that  he  is  not 
made  a  party  may  be  made  by  the  mortgagor  in  his  answer.  The  fact  that  the 
deed  frcnn  the  mortgagor  to  the  present  owner  of  the  eqnity  of  redemption  was 
not  reeorded  at  the  time  of  the  eommencement  of  the  suit,  and  of  the  filing  the 
noliee  of  lis  pendent,  does  not  excuse  the  omission  of  the  owner  of  the  equity  of 
redemption  as  a  party.  (Hall  v.  Neleon,  28  Barb.  88  ;  14  How.  82,  and  see  Oris- 
wold  ▼.  FawieTy  6  Abb.  118.)  Where  the  mortgagor  has  parted  with  all  his  inter- 
ert  in  the  premises,  and  the  owner  of  the  equity  of  redemption  is  personally  liable 
far  any  delieienoy,  it  is  not  neoessanr  to  make  the  mortgagor  a  party  defendant. 
iDrury  t.  CUirk^  16  How.  424.)  And  where  the  mortgagor  had  preTiously  entered 
into  A  written  agreement  with  a  person  to  convey  the  premises,  held  that 
although  aneh  person  was  a  proper  party  defendant,  the  emission  to  make  him  a 
l^rty  woald  not  prevent  the  rendition  of  a  valid  judgment;  and  eemble  the  non- 
loiader  of  auch  person  cannot  be  taken  advantage  of  by  demurrer  or  answer. 
\Crookm  T.  OHiggine,  14  How.  154  )  Every  party  interested  in  the  division  of 
the  proceeds  of  the  estate  should  be  made  a  party  defendant.  (Denton  v.  Nanny, 
8  Barb.  618.)  The  wife  or  widow  of  the  mortgagee  must  be  made  a  party  to 
bar  her  dower.  (lb,)  Even  on  the  foreclosure  of  a  mortgage  given  to  secure 
purchase-money,  the  wives  of  the  grantees  of  the  mortgagor  are  necessary  par- 
tiea  in  order  to  extinguish  their  contingent  rights  of  dower.  {Mill  v.  Van  voor-' 
kies^  23  Barb.  126.)  And  the  same  was  held  in  the  Superior  Court  at  General 
Term.     See  note  to  section  1 14,  an^tf. 

c.  In  a  suit  to  foreclose  a  mortgage,  one  who  claims  adversely  to  the  title  of 
the  mortgagor,  and  prior  to  the  mortgage,  cannot  properly  be  made  a  party 
defendant  for  the  purpose  of  trying  the  validity  of  such  adverse  claim  of 
title.     {Cominff  v.  Smiih,  2  Selden,  82.) 

<£  7o  aet  etnde  Mortgage, — ^Tbe  assignee  of  a  mortgage  may  be  made  a  de- 
fasdaDt  in  an  action  to  set  aside  the  mortgage  as  usurious.  {Nilea  v.  Randall, 
2  Code  Rep.  81.) 

e.  i^ore^raiS^a/tf.— Although  a  sovereign  or  sovereign  state,  in  his  or  its  political 
capacity,  cannot  be  sued  in  the  courts  of  another  stste  for  the  purpose  oi  enfore- 
img  any  remed^r  against  them,  yet  a  foreign  state  may  be  made  defendant  in  an 
action,  to  (^ve  it  an  opportunity  to  appear,  and  thus  enable  a  court  to  decide 
more  intelligently  in  relation  to  denianas  which  are  sought  to  be  enforced  against 
other  defendants.    (Manning  v.  The  State  of  Nicaragua,  14  How.  517.) 

f.  Infant. — ^Where  an  infant  is  a  party  to  a  contract,  in  an  action  on  such  con- 
tract it  is  necessary  to  make  the  infant  a  party.  (Sloeuni  y.  Hooker,  18  Barb. 
586.  reversing  S.  C.  12  id  668 ;  6  How.  167  ;  Butler  v.  M<nri8,  1  Bosw.  888.) 

g.  Negligence. — Where  the  plaintiff  complained  that  while  a  passenger  in  the 
ears  of  the  Harlem  Railroad  Company,  he  was  injured  by  the  conjoint  negligence 
of  the  servants  of  that  company  and  the  servants  of  the  New  Haven  Railroad 
Company — Query,  whether  the  plaiotiff  can  join  both  companies  as  defendants. 
(Coigrave  v.  N,  Y,  and  Harlem  R.  R,  Camp.,  6  Duer,  882.)  Master  and  servant 
may  be  joined  as  defendants  in  an  action  to  recover  for  the  negligence  of  the 
servant     (Montfort  v.  Hughes,  8  £  D.  Smith,  591.) 

k.  Partition. — In  an  action  for  partition  of  lands,  creditors  holding  liens  simply 
as  creditors  need  not  be  made  parlies.  (Bogardue  v.  Parker,  7  How.  806.)  !See 
note  to  s.  4^S,post,  and  note  to  s.  114,  ante. 

u  Partnere. — The  defendants  were  partners,  and  as  such  contracted  to  receive 
and  sell  on  commission  a  quantity  of  lumber  to  be  forwarded  to  them  by  the 
plainti£  Before  it  was  all  sold,  Briggs  retired  from  the  firm,  and  the  business 
was  continued  by  Voce  on  his  own  account, — held  that  Briggs  was  jointly 
responsible  with  Yose  to  the  plaintiff  for  the  proceeds  of  the  lumber  received  by 
Vose  after  the  dissolution.  (Brigge  v.  Vote,  15  N.  Y.  471,  and  see  Hurlbut  v. 
Pott,  1  Bosw.  28.) 
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a  In  an  action  on  a  contract  made  with  the  ostensible  members  of  a  firm,  the 
defendantB  cannot  avail  themselyea  of  the  non-joinder  of  a  secret  partner,  nnlees 
the  plaintiff  knew  of  snch  secret  partner.  {N.  Y,  Dry  Dock  Co.  v.  Treadwell,  19 
Wend.  625 ;  cited  Van  Valm  v.  Buuell,  IS  Barb.  692 ;  and  see  HurlbtU  v.  PoU, 
1  BoBW.  28.) 

See  nost,  page  96  c 

b.  W  here  a  lease  is  made  to  two  partners,  and  they  vlterwards  dissolve  the  part- 
nership, and  agree  to,  and  do,  each  occupy  separately  distinct  portions  of  the 
demised  premises,  they  do  not  thereby  affect  the  lessor's  right  to  maintain  an. 
action  for  the  rent  against  such  lessees  jointly.    {Hurlbut  v.  Pott,  1  Bosw.  28.) 

c.  As  to  the  case  of  two  firms  haying  one  common  member,  and  one  firm  per- 
forming work  for  the  other,  how  it  is  must  be  sued  for.  iJSnglU  t.  Fumiu,  4  B. 
D.  Smith,  587  ;  Decktr  v.  Fwmiu,  8  Duer,  587.) 

d.  The  personal  representative  of  a  deceased  partner  cannot  be  joined,  as  a 
party-defendant,  with  the  surviving  partner,  to  an  action  for  a  psrtnership  debt» 
unless  it  be  shown  on  the  face  of  the  complaint  that  the  plaintiff  cannot  procure 
satisfaction  from  the  survivor.  (  VowrhU  v.  Child^s  Es^or,  17  N.  Y.  864 ;  CopcuU 
V.  Merchant,  4  Bradf  Sur.  Rep.  18 ;  HigginB  y.  Frwman^  2  Duer,  660  ;  Voorhzem 
y.  Baxter,  1  Abb.  46 ;  &  C,  18  Barb.  692;  Mooreh^mae  v.  Ballon,  16  Barb.  289  ; 
contra,  Ricart  v.  Towntend,  6  How.  460 ;  Parker  v.  Jaekton,  16  Barb.  84.) 

e.  Principal  and  turety : — should  not  be  joined  as  defendants.  {Brewtter  v. 
Silence,  4  Belden,  214;  De  Bidder  v.  Schermerkom,  10  Barb.  688;  PkcUen  v. 
JJifigee,  4  R  D.  Smith,  879  ;  Allen  y.  Fowate,   11  How.  218.) 

/.  Receiver. — ^The  receiver  of  a  bank  should  be  joined  as  a  party  defendant  ia 
an  action  against  the  bank  on  a  mere  money  demand  where  no  relief  is  prayed 
and  no  cause  of  action  shown  against  snch  receiver.  {Arnold  v.  Suffolk  ffk,  27 
Barb.  424.) 

g.  Relief, — Certain  securities  were  by  the  owners  deposited  with  A,  as  agent  to 
sell  them  or  negotiate  loans  on  them.  A,  in  violation  of  the  trust,  disposed  of 
the  securities  to  various  parties ;  whereupon  the  owners  brought  suit  against  A, 
and  all  the  transferrees  of  the  securities,  praying  appropriate  relief  against  each 
as  the  nature  of  the  transaction  with  each  required, — held  that  the  transferrees 
could  not  be  joined  as  defendantst  {Lexington  d:  Big  Sandy  R,  R.  Co.  v.  Good' 
man,  5  Abb.  498 ;  16  How.  85 ;  26  Barb.  469  ) 

/i.  Sheriff  and  deputy. — ^A  sheriff,  although  not  present  when  goods  are  wrong- 
fully taken  by  his  deputy,  is  yet  liable  as  a  trespasser  for  the  acts  of  the  deputy, 
and  may  therefore  be  jomed  with  the  deputy  as  a  defendant  in  an  action  for  the 
recovery  of  damages  for  the  wrongful  taking.    {King  v.  Oraer,  4  Duer,  481.   See 
Waterbury  v.  Westervelt,  6  Selden,  698.) 

i.  Tort — Slander. — ^It  is  not  necessary  to  join  all  the  parties  to  a  tort  as  defend- 
ants ;  one  or  more  or  all  may  be  sued  jointly,  or  each  separately.  (6  Johns.  26, 
81.)  Where  the  tort,  however,  consists  of  a  verbal  slander  by  two  or  more,  a 
separate  action  must  be  brought  against  each,  they  cannot  be  sued  jointly.  {lb. 
Forsyth  v.  Edmiston,  2  Abb.  481.) 

j.  To  8tay  proceedings  on  a  judgment. — In  an  action  to  stay  proceedings  on  a 
judgment  against  three  defendants  brought  by  one  of  said  defendants,  against 
the  plaintiff  in  the  first  suit,  and  a  general  assignee  of  the  said  defendants,  it  was 
held  that  the  other  two  defendants  in  the  first  judgment  should  have  been  made 
parties.    {Bouoera  v.  Tallmadge,  16  How.  326.) 

k.  Vendor  and  Vendee, — Where,  after  a  vendor  of  real  estate  has  conveyed  it 
with  covenants  for  title  and  warranty,  a  mortgage  is  discovered  unsatisfied  of 
record,  but  which  the  vendor  insists  is  satisfied,  the  vendee  of  the  land  may,  in 
an  action  to  have  the  mortgage  satisfied  of  record,  join  his  vendor  and  the  holder 
of  the  mortgage  as  defendanta  {Wdndle  v.  Turney,  6  Duer,  661.)  The  vendee 
of  an  estate  is  a  necessary  party  to  an  action  to  stay  waste,  intermediate  the 
contract  for  sale  and  the  completion  of  the  contract.  {Kidd  v.  Dennison,  6  Barb. 
9.)  In  an  action  for  specific  performance  of  a  contract  to  convey  several  lots  of 
land,  being  part  of  a  tract  owned  by  one  of  the  defendants^  and  upon  which  he 
had  given  mortgages  prior  to  the  contract  to  sell, — held,  that  the  prior  mort- 
gagees were  improperly  made  parties  defendants  to  the  action.  {Chapman  v. 
Draper,  10  How.  367.) 
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§  119.  [99.]  (Am'd  1849.)    PaHiea  to  le  joined,  c&c. 

Of  the  parties  to  the  action,  those  who  are  united  in  inter- 
est most  be  joined  as  plaintiffs  or  defendants ;  but,  if  the  con- 
sent of  any  one  who  should  bave  been  joined  as  plaintiff,  cannot 
be  obtained,  he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint ;  and  when  the  question  is  one 
of  a  common  or  general  interest  of  many  persons,  or  when  the 
parties  are  very  numerous  and  it  may  be  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  the  whole. 

«.  Tlie  rule  that  persons  only  seyerally  and  not  jointly  liable  cannot  be  joined 
as  defendanta,  has  not  aa  a  general  rule  been  altered  by  the  code.  The  only  ex- 
eepdcns  are  those  prescribed  by  section  120.  No  exception  is  created  by  section 
167,  nnce  the  causes  of  action  which  may  be  united  under  that  section  must  afifect 
aQ  the  parties  to  the  action.  {Le  Roy  v.  Shaw,  2  Ducr,  626.)  Thus,  where  an 
action  was  broueht  against  P.  and  S.,  alleging  for  cause  of  action  as  against  P. 
goods  sold  and  delivered,  and  as  against  S.  his  guarantee  to  pay  for  the  goods 
sold  and  deUvered  to  P.,  and  the  defendant  S.  demurred  that 'several  causes  of 
action  were  improperly  joined, — it  was  held  that  the  demurrer  was  well  taken. 

(a) 

h.  So  a  leasee  and  his  surety  cannot  be  united  as  defendants  in  an  action 
{PkaUn  T.  Dingee,  4  £.  D.  Smith,  879.    8ee  Use  and  occupation.) 

c  Suits  in  relation  to  the  business  of  a  limited  co-partnership,  may  be  brought 
and  eondoeted  by  and  against  the  general  partners  in  the  same  manner  as  if  there 
were  no  special  partner.  (1  R.  S.  766,  s.  14;  see  SchtUten  v.  Lord,  4  £.  D.  Smith, 

*^)  .  .        . 

d.  Persons  having  adverse  or  conflicting  interests  in  relation  to  the  tubject- 

matter  of  the  Utigation,  ought  ndt  to  be  jomed.    {Orant  v.  Van  Sehoonhoven,  9 
Fkige,  266.) 

e.  In  an  action  against  the  joint  makers  of  a  promissory  note,  aemble  that  if 
one  of  the  makers  is  an  infant  be  should  nevertheless  be  joined  as  a  defendant. 
{BiOler  T.  Morris,  1  Boaw.  838;  Slocum  v.  Hooker,  18  Barb.  686.) 

/.  A  member  of  an  unincorporated  association  cannot  maintain  in  his  name^ 
lor  the  benefit  of  the  association,  an  action  on  a  note  given  to  or  held  by  the  as- 
soeiatioD,  without  showing  by  his  complaint  the  articles  or  other  instrument 
which  gives  him  such  right  or  authority.  The  mere  fact  that  the  society  is  unin- 
corporated, and  its  members  numerous,  will  not  warrant  such  a  suit.  Kor  will 
a  statement  that  the  plaintiff  is  specially  authorized  to  bring  the  suit  on  behalf 
of  the  company.    (Sabicht  v.  Pemberton,  4  Sand.  657.) 

g.  "  To  enable  a  plaintiff  to  bring  a  suit  in  his  own  right,  and  on  behalf  of 
others  having  a  common  interest,  it  is  not  sufficient  to  allege  that  the  other  par- 
ties are  ao  numerous  that  it  would  be  impracticable  to  bring  them  all  before  the 
court,  but  the  nature  of  their  common  interest  must  appear  to  be  such  as  would 
eofeitle  ihem,  were  they  all  before  the  court,  to  maintain  the  action  in  their  own 
right  or  in  their  own  names.    (lb.) 

k.  "  It  is  the  general  rule,  in  that  class  of  suits  where  an  injunction  is  prayed 
for,  that  all  persons  interested  in  the  subject-matter  of  the  controversy  must  be 
made  partiee.  There  is,  however,  a  well-established  exception  to  this  rule,  and 
that  is,  where  the  parties  are  so  numerous  that  it  would  be  impossible  to  bring 
them  all  in,  or,  if  brought  in,  to  prevent  the  suits  being  continually  abated  by 
death,  or  a  change  of  ioterest^  In  such  a  case,  it  has  been  allowed  for  one  of 
the  partiee  in  interest  to  commence  a  suit  in  behslf  of  himself  and  all  others 
eqaally  interested  with  him ;  and  this  must  be  distinctly  stated  in  the  outset, 
because  those  others  mi^ht  acquire  an  interest  in  and  control  over  the  suit,  of 
which  it  would  not  be  m  his  power  to  deprive  them.  But  the  exception  has 
never  extended  ao  far  as  to  allow  only  one  of  several  having  a  common  interest 
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to  sne,  without  making  the  others  parties.    If  it  were  otherwise,  numerous  suits 
migbt  be  neoessary,  in  none  of  wliich  could  the  whole  question  inyolved  be  dis- 

Eosed  of  any  further  than  as  it  affected  some  particular  one  of  the  many  who 
ad  an  equal  right  to  sue."  {^mondty  J.^  Smith  v.  Lockwood,  1  Code,  Rep^,  I^. 
S.,  819 ;  13  Barb.  218 ;  and  see  Bouton  v.  CUj/  of  Brooklyn,  15  Barb.  876;  Kirh 
T.  Young,  2  Abb.  463;  Hootevelt  v.  Vdmvm,  12  How.  469;  JfeKenaie  ▼.  IJAmo^ 
reaux,  11  Barb.  616.) 

§  120.  [100.]    Parties  to  hiUs  and  notes^  c&o. 

Persons  severally  liable  upon  the  same  obligation  or  instm- 
ment,  including  the  parties  to  bills  of  exchange  and  promissory 
notes,  may  all,  or  any  of  them,  be  included  in  the  same  action, 
at  the  option  of  the  plaintiflF. 

a.  Although  the  several  parties  to  a  bill  or  note  mav  be  sued  in  one  action, 
yet  their  being  so  sued  does  not  make  them  jointly  liable  {Alfred  v.  WcUkins^  1 
Code  Rep.-,  N.  S.,  348),  or  joint-debtors.    {Kelxey  v  .Bradbury,  21  Barb.  631.) 

6.  At  common  law,  when  a  covenant  was  entered  into  by  two  or  more  severally 
and  not  jointly,  a  joint  action  against  the  covenantors  could  not  be  maintained. 
This  principle  was  intended  to  be  changed  by  the  120th  section  of  the  code,  so 
as  to  permit  the  plaintiff  to  include  in  the  same  action  all  or  any  of  the  parUes 
severally  liable  upon  the  same  obligation  or  instrument.  So,  also,  at  common 
law,  when  the  contract  was  joint  and  several,  the  plaintiff  must  sue  each  sepa- 
rately or  altogether.  This  principle  was  changed  by  the  code.  The  plaintiff  is 
now  allowed,  at  his  option,  to  sue  any  one  or  more  in  the  same  action.  But 
where  S.  made  a  contract  under  seal,  and  by  a  separate  instrument,  also  under 
seal,  p.  guaranteed  the  performance  by  S.  of  his  contract, — held,  that  a  joint  ac- 
tion could  not  be  maintained  against  S.  and  P.  {De  Ridder  v.  Schermerliorn,  10  Barb. 
688) ;  and  although  the  contract  and  guarantee  are  on  the  same  paper,  they  are 
nevertheless  separate  instruments  (Allefi  v.  Fosgate^  11  How.  218).;  thus  where 
a  promissory  note  had  a  guarantee  Mrritten  upon  it^  the  court  held  tJiat  the  maker 
of  the  note  and  the  guarantor  could  not  be  included  in  the  same  action.  {Id,  and 
Phalen  y.  Dingee,  4  £.  D.  Smith,  379 ;  Brewster  v.  Silence,  4  Selden,  214.) 

c:  This  section  applies  to  an  action  on  a  replevin  bond.  {Brairiard  v.  Jones, 
11  How.  669.) 

d.  An  action  by  a  subsequent  endorser,  against  prior  endorsers,  to  recover  the 
amount  he  has  been  compelled  to  pay  in  a  suit  brought  upon  the  note,  is  an  action 
for  money  paid  for  the  use  of  the  defendants,  and  not  an  action  on  the  note  within 
this  section.   {Jaarker  v.  Cassidy,  16  Barb.  177.) 

§  121.  [101.]  (Am'd  1849,  1857.)  Edating  miU.  Action 
when  not  to  abate. 

No  action  shall  abate  by  the  death,  marriage,  or  ot^ier  dis- 
ability of  a  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue.  In  case  of  death,  mar- 
riage, or  other  disability  of  a  party,  the  court,  on  motion,  at 
any  time  within  one  year  thereafter,  or  afterwards  on  a  supple- 
mental complaint,  may  allow  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
any  other  transfer  of  interest,  the  action  shall  be  continued  in 
the  name  of  the  original  party  ;  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made,  to  be  substituted  in  the 
action. 
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Aftn  a  verdict  shall  he  rendered  in  any  action  for  a  wrong  j 
i^A  aciion  shall  not  abate  hy  the  death  of  any  party ^  hut  the 
case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
Inhere  the  cause  of  action  now  survives  hy  law. 

T3i«  ameD^ment  of  1B57  wm  the  addition  of  the  words  in  italic. 

a.  Affirms  t^ymmenc^d prior  to  the  Code. — It  was  held  that  a  bill  of  reYivor  and 
lappkmeBt  was  oeeesBarf  to  revive  a  suit  commenced  before  July,  1848,  except 
a  case*  wh«re  the  party  sought  to  be  made  a  defendant  would  voluntarily  come 
hi  af  a  party  to  the  stait.  {Phillips  v.  Drake,  1  Code  Rep.  63 ;  Spier  v.  Robinson^ 
9  How.  SSI.)  It  was  afterwards  adjudged  that  this  section,  so  far  as  it  is  made 
apc^ieable  to  suita  pendiDg  Vfore  July,  1848,  and  to  transfers  of  interest  made 
bc«>n  that  time,  is  uneoBstitationaL  {Vroorman  ▼.  Joneiif  5  How.  369 ;  1  Code 
B*p.,  3i.  S.,  80.) 

b,  AetioH  hy  corporeUion. — An  action  properly  commenced  by  a  corporation  is 
aat  abated  by  the  dissolution  of  the  corporation,  but  may  be  continued  withoiit 
a  ifecsal  application  to  the  courts  in  its  corporate  name.     (N,  T,  Marbled  Iron 
Worhty.  Smith,  4  Dner,  862.) 

r  Crf>9^-wmt. — The  supreme  court  at  a  general  term,  held  that  the  provision 
iBthorsiii^  a  suit  to  be  revived  against  the  executor  of  a  deceased  party,  applies 
■swell  to  a  defendant  in  a  crosA-bill  as  to  the  original  suit  (^Hatfield  v.  Blood- 
fo^  1  Code  Rep.,  X.  S.,  212.) 

d.  Pmrty  civilly  dead. — ^Whcn  the  plaintiff  or  defendant  in  a  civil  action  is  sen 
tne«d  to  hopnaonment  in  the  state  prison,  although  only  for  a  t«riu  of  year?, 
the  suit  is  abated.     {(TBrien  t.  Hagan,  1  Duer,  664.) 

e.  Death  efpixrty  pending  appeal. — After  judgment  for  the  plaintiff,  in  an  action 
of  tert^  and  an  appeal  taken  by  the  defendant,  the  defendant  died,  pending  the 
ipp«al;  on  motion,  it  was  ordered  that  the  action  be  continued  in  the  name  of 
Irj  penooal  representatives.  {Miller  ▼.  Ounn.  7  How.  159.)  In  Ifantivga  ▼, 
M'hinley  (8  How.  176),  the  court  of  appeals  held  that  section  121  did  not  apply 
is  that  eooTt,  and  that  where  a  party  m  a  cause  dies  a/ief  appeal  taken  and  the 
Ktum  filed  in  the  court  of  appeals,  that  court  has  power  to  and  will  allow  his 
Ic^al  repreaenfjitiveB  to  be  substituted. 

f.  TrekMfer  of  tdnintift  interest. — In  case  of  a  transfer  of  the  interest  of  the 
fkintiff,  in'the  sabjeet  of  the  action,  it  is  optional  with  the  court,  on  the  death 
of  the  plaintiff,  whether  or  not  to  allow  the  assignee  to  be  substituted  and  the 
actum  continued  in  his  name;  and  on  the  application,  the  defendant  should  be 
beard,  and  hk  interests  taken  into  account  (Sheldon  v.  Havens,  7  How.  268  ;  and 
•ee  EerriM  ▼.  Bennett,  1  Code  Rep,  N.  S.,  203 ;  Murray  v.  OeiCl  Mut.  Ins.  Co.,  2 
beer,  «^j7  ;  F^trd  t.  David,  1  Bosw.  671.)  And  the  superior  court  hold  that 
irhere  a  plaintiff  tranAfers  his  interest  after  the  commencement  of  a  suit,  no  order 
of  substitniioD  will  be  made,  unless  special  circumstances  are  shown  to  satisfy 
the  eonrt  of  ita  propriety  or  necessity.  {Howard  v.  Taylor,  1 1  How.  830 ;  6 
Doer,  •04.) 

9.  When  two  persons  are  nsmed  as  defendants,  and  only  one  is  served,  and 
ju'igmeBt  M  thereupon  perfected  against  him,  there  is  no  action  pending  agaiubt 
the  one  not  serred,  rutil  he  is  served.  If  he  is  afterwards  served,  and  in  the 
3i€aa  time  the  cai»e  of  action  becomes  vested  in  a  third  person,  the  latter  cannot, 
under  thia  seetion,  be  substiroted  as  plaintiff  in  the  action  against  the  defendant 
last  served.     {East  River  Hk  r.  Otttttng,  1  Bosw.  636  ) 

h.  Where  a  party  becomes  assignee  of  the  cause  of  action,  pending  the  action, 
and  is  snbetitated  as  plaintiff  ex  parte,  he  takes  the  place  of  his  assignor,  and  is 
tubjeet  lo  the  same  right  of  let-oA    {Terry  v.  Roberts,  15  How.  65.) 

t.  Tr^wfer  cf  defendant s  interest. — Where,  pending  an  action  of  ejectment,  all 
the  interest  of  the  defendant  in  the  property  was  transferred  to  A.,  by  operation 
of  law,  and  A.  entered  and  held  possession  of  the  premises, — held  that  the  original 
csose  of  action  did  not  continue  against  A.,  and  he  could  not  be  substituted  as  a 
psrty  to  the  action.  {Moseley  v.  Albany  North.  R.  R.  Coinp.,  14  How.  71.)  In 
Uomfager  v.  Homfnger  (1  Code  Rep.  N.  S.  180),  an  action  for  partition,  one  of 
the  defendants,  after  the  commencement  of  the  action,  assigned  all  his  interest  in 
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the  premises  io  one  Ely ;  and  it  was  held  that  EI7  might  h«ve  been  aahetftoted 
ae  a  party  to  the  action,  in  place  of  the  defendant  who  had  aeaiffned  to  him. 

a.  Dtath  of  •oU  plaintiff. — ^The  representetivee  of  a  deoeaeed  plaintiff  who  died, 
pending  the  action,  have  no  right  to  eleet  whether  it  thaU  ataiid  reWved  or  not ; 
the  defendants  are  entitled  to  nave  the  suit  con  tinned  in  the  name  of  the  plala- 
tiff*B  representatives.    {JUd^wmy  t.  BtUHa^,  *l  How.  i69.) 

6.  An  administrator  of  a  deoeaaed  plaintiff  may  hare  leare  to  eosUnne  the 
action,  if  the  pleadings  show  «  eanae  of  action  whioh  swrvtvM,  wi^ont  reeard  to 
the  merits  of  the  action.  (  Wing  ▼.  KetehmHy  8  How.  88^ ;  %  Oode  Rep.  7.)  And 
if,  in  an  action  to  recover  real  property,  the  plaintiff  should  die,  leftvii^  a  widow, 
she  need  not,  as  widow,  join  in  an  applieatioo,  on  the  part  of  the  h«ii%  for  leaTe 
to  continue  the  action  in  the  name  of  the  heir.    (Ath  v.  Oook^  8  Abb.  889.) 

t.  Death  of  one  of  $everal  nlaintiffe,  oarfiMr«.— In  an  action  by  the  several 
members  of  a  firm,  on  the  deata  of  one  of  the  plaintifs,  a  member  of  the  ftrm,  the 
right  of  the  remaining  members  to  continne  the  action,  ia  a  caae  ill  which  the 
right  of  action  snrvives,  is  unaffected,  and  no  leave  to  continne  the  action  ia 
necessary,  because  no  one  is  to  be  substituted.  A  suggestion  en  the  reoofd  is  suf- 
ficient. This  Section  applies  only  in  the  ease  where  a  representative,  or  saeoe»' 
Bor  of  the  deceased,  is  to  be  sabstituted  as  a  party.  {Tmylor  v.  Okvrch,  9  How. 
190.) 

a.  Death  of  one  of  eeveral  />fati»<(^«.-— Where  some  of  several  complainants  die, 
and  the  caase  of  action  does  not  survive,  but  continues  oa  to  the  survivors,  the 
latter  cannot  be  compelled  to  revive  the  suit  against  the  representatives  of  the 
deceased  complainants.  ( Wilfiamton  v.  Moore,  5  Sand.  647.)  The  snrvivors  hav^e 
a  right  to  proceed  with  their  suit  A  suit  may  be  dismissed  for  want  of  proeeou- 
tion,  but  not  for  a  neglect  to  revive  it.  It  is  the  privilege  of  a  delendaot,  ia  such 
a  case,  to  have  an  order  requiring  such  representatives  to  show  cause  why  the 
suit  should  not  stand  revived  in  their  names,  or  that  the  suit  be  dismissed  so  far 
as  their  interests  are  concerned.  To  obtain  such  an  order  a  petUum  must  be  pre- 
sented.   Section  121  of  the  code  does  not  spply  to  such  a  ease.    (Id.) 

e.  After  the  death  of  one  of  several  plaintiffs  in  an  ejeetmeat  suit,  oommeaeed 
before  the  oode  took  effect,  a  motion  was  made  by  the  surviving  plaintiff^  at 
special  term,  to  substitute  the  names  of  two  individuals  and  the  people  of  the 
State,  to  prosecute  the  suit,  as  representatives  or  saocesaors  ia  iaterest  of  the 
deceased  plaintiff;  it  beiog  a  matter  of  doubt  which  of  the  three  parties  pro- 

S>sed,  was  entitled  to  the  right  The  motion  was  denied.  {St,  John  v.  Wo$t,  4 
ow.  829;  8  Code  Kep.  8S;  affirmed  00  appeal,  10  How.  868.) 
/.  Where  one  of  several  plaintiffs  dies  pending  an  action,  the  cause  of  whioh 
survives,  and  the  defendant  enters  Jnd|f^ent  against  all,  no  order  to  proeeed  by 
or  against  the  surviving  plaintiffs  having  been  made,  the  judgnkeat  is  irregular 
and  will  be  set  aside.  And  the  judgment  cannot  be  amead^  and  allowed  to 
stand  as  against  the  snrvivbg  pluntilb.    (Holmes  v.  Hcmie,  ft  How.  888.) 

g.  Death  of  a  sole  drfendanL — Where,  pending  aa  action,  and  before  verdiet  or 
interlocutory  judgment,  a  sole  defendant  dies,  his  rcfn^sentatives  cannot  have  an 
order,  against  the  wishes  of  the  plaintiff,  to  be  substituted  as  defendants  in  the 
action.  {Keene  V.  La  Forge,  1  Bosw.  671 ;  16  How.  877.)  In  that  caae  the  mo- 
tion of  the  deceased  d«f«ndaat^s  representatives  was  denied  without  costs,  but 
leave  was  ^iven  to  them  to  enter  an  order  that  the  act&oa  be  diseontiaued,  unlese 
the  plaintiff  within  ten  days,  eonseated  to  an  order  that  the  aetioa  should  be 
contmued  against  the  defendant's  repreeentativea.  Aa  action  for  the  recovery  of 
possession  of  specific  personal  property  against  a  sole  delendant»  wholly  abates  if 
the  defendant  dies  before  verdict  or  judgment;  and  the  court  haa  no  power  ia 
such  case  to  order  the  action  to  be  continued  against  the  personal  represeatatives 
of  defendant.  {Hopkine  v.  Adame,  6  Abb.  861.)  Aa  action  brought  against  a 
sole  defendant  to  recover  the  possession  of  land,  may  be  ooatinued  after  the  death 
of  the  defendant  intestate,  against  his  heirs  at  law,  claiming  to  have  suoceeded  to 
his  legal  righte,  and  to  own  the  land.  (  Waidalph  v.  Bortel,  4  How.  868.)  But  it 
was  afterwards  held  otherwise  (Putnam  v.  Van  Beuren^  1  id,  81 U  and  it  was 
further  held  that  if  the  heirs  be  infants  and  out  of  possession,  and  do  aot  ask  to 
be  substituted,  they  cannot  be  sabstituted  on  the  motion  of  the  plaintiff,  until 
they  have  had  an  opportunity  to  elect  if  they  will  continne  the  action  or  aban- 
don it.    And  where,  in  an  action  for  slander,  there  was  judgment  for  the  plaintiff, 
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the  ^efandMit  appealed  to  the  g«iieral  term,  and  pending  the  app«a),  the  defend- 
•nt  died,'— on  motioii  to  eontiniie  the  aetion  in  the  name  of  hie  repreKentatives, 
k  vas  hM  not  oeeeeeairy  to  make  them  parties.  {MilUr  t.  Ounn,  7  How.  159.) 
Pending  an  aetion  to  reeover  dasMgea  for  death  by  wrongful  aet,  and  before  ver- 
diet^  the  sole  defendant  died ;  a  motion  by  the  plaintiff  for  leaTe  to  oootiDtie  the 
aetion  against  the  exeenlon  of  tke  defendlant  was  denied,  on  the  ground  that  the 
eaueof  aetioB  did  not  snrviTe  atiainat  the  personal  representatives  of  the  defend- 
sat  {Noritm  t.  WitwaU,  14  How.  42,  Harris^  J.)  Subsequently,  in  Doedt  y. 
WtMioaii  (16  How.  128),  Gonld,  J.,  held  that  such  a  eause  of  action  does  survive 
igninaK  the  personal  representatives  of  a  defendant^  and  his  decision  was  af&rmed 
at  a  general  term  composed  of  Harris,  Gould,  and  D.  Wright,  JJ. ;  Harris,  J. 
disaenUng.  Again,  in  leri^re  v.  Wimoali  (16  How.  8),  the  supreme  oourt  at  gen- 
eral terns  (Wright,  Gonld,  and  Hogeboom,  JJ.)  held  that  such  a  eause  of  action 
doea  annrive  againet  the  personal  lepresentatives  of  the  defendant 

«.  Where  an  action  ia  conmencea  a^^nst  a  defendant,  and  pending  the  notion 
he  dies  and  his  administrators  are  substituted  as  defendants  [gr.  at  their  instance 
or  tSie  inatanee  of  thepUtntiff],  and  tbe  aetion  is  continued  against  them,  with- 
e«t  anv  presentment  of  the  plaintiff *s  elaim  to  them,  or  offer  to  refer  under  the 
revised  atatntes,  the  plaintiff  cannot  recover  costs  if  he  succeed  in  the  action. 
iMcOtmn  ▼.  BraMey^  15  How.  79.) 

&  Demth  e^ofw  pf  »ev€ral  defmdanU — "If  a  defendant  shall  die  and  the  cause 
of  aetion  shall  not  survive,  and  the  eomplaioant  shall  nes^leot  or  refuse  to  pro* 
eve  an  order  for  the  revival  of  the  suii,  the  eourt  may  order  it  to  stand  revived, 
upon  the  petition  of  a  surviving  defendant,  against  the  representatives  of  the  de- 
eensed  partjr.  (2  R.  B.  184,  s.  120.)  In  such  ease,  the  surviving  defendant  may 
proeeed  ngainBt  snch  reprsaentatives,  in  the  same  maoner  as  a  complainant,  to 
compel  tkem  to  appear,  abide  the  answer  of  the  deceased  party,  or  answer,  if 
an  anewer  be  required,  or  to  have  the  bill  or  his  petition  taken  as  confessed 
sgatast  ihem ;  and  the  court  may  in  its  discretion,  stay  the  suit  as  against  him, 
until  soeh  proceedings  shall  have  been  had."  (/dL,  s.  121).  These  provisions  are 
relbrrad  to,  aa  though  still  in  force,  in  Kemt  v.  Lafarpe  (16  How.  877).  Where 
one  of  several  defendants  died  pending  the  reference  of  an  action  of  foreclosure, 
and  the  plaintiff  suffered  more  than  a  year  to  elapse  without  taking  any  step 
in  the  aetion,  the  snrviviag  defendant  moved  to  have  it  dismissed  sa  againet 
him.  The  court  directed  the  action  to  be  dismissed  as  to  the  surviving  defend- 
snt  with  costs,  nnlees  the  plaintiff  within  sixty  dsys  obtained  leave  to  file  and 
serve  a  sopplemental  eomplainti.  (CAs^pman  v.  .Fos^sr,  15  How.  241.)  In  case 
one  of  several  defendants  dies,  pending  an  action,  all  that  is  necessary  to  put  the 
eaae  in  a  position  to  proceed,  is  to  obtain,  within  a  year,  sn  order  that  the  action 
be  eoationed  against  those  who  have  succeeded  to  the  interest  of  the  deceased 
party.  {Gordon  v.  Sterling,  IS  How.  405.)  DiTotice  of  the  ajpplication  is  usually 
given;  Imt  where  the  surviving  defendants  have  no  interest  in  the  question,  and 
weold  have  no  right  to  resist  the  motion,  notice  is  unnecessary.  (/dL) 

e.  Order  to  eoniinue,  dte..,  how  obtained. — ^To  substitute  an  sssigoee,  pending 
the  aetion,  a  motion  roust  be  made  on  behalf  of  the  assignee  (McQowan  v.  Leav- 
emworth,  2  R  D.  Smith,  24;  Hwoard  v.  Taylor,  11  How.  880;  5  I>uer  604);  or  if 
made  by  the  assignor,  it  moat  be  en  notiee  to  the  assignee,  (id.)  The  making  the 


order  ia  not  a  matter  of  ooniae.  (See  emUj  97  /•)  The  motion  must  be  made 
within  a  year  from  the  time  of  the  death  or  transfer  of  interest ;  after  the  lapse 
of  a  year,  the  richt  to  apply  by  motion  is  gone,  and  a  supplemental  complaint 
rnnsi  be  resorted  to  (OreewY.  Baiet,  7  How.  296;  Coon  v.  KnmM,  18  id,  175; 
Oordom  v.  Skflina,  id.  406);  but  the  action  cannot  be  continnea  by  supplemen- 
tal ecasplaint,  noless  by  leave  of  the  court  first  obtained.  (Johneon  v.  Williams, 
8  AbK  229.)  Where  a  plaintiff  had,  pending  the  action,  transferred  his  interest 
and  died,  and  after  his  death  hia  assignee,  on  notiee  to  the  defendant  alone, 
moved  to  be  sobstituted  as  plaintiff,  the  motion  was  denied  for  want  of  notice  to 
the  personal  representatives  of  the  deceased  plaintiff  (Fronkljfn,  v.  Orahanu 
KiaBaly.J.) 

d  Where  a  patty  is  sobstituted  as  plaintiff  in  aa  action,  without  notiee  to  the 
opposite  party,  the  party  so  substituted  stands  in  the  place  of  his  sssignor,  and 
is  sufajeet  to  the  same  right  of  set-off.   (Terry  y.  Hoberle^  15  How.  66.) 

e.  Appeal  fr^m,  ordisrs.— An  orJer  admitliiig  (or  refusing  to  admit)  an  action 
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to  be  eoDtinaed  in  the  name  of  sarriving  plaintiffii,  or  in  tbe  name  of  the  repre- 
fientativefl  in  intereat  of  the  deceased  plainiifT,  aifeeta  a  aobstantial  right,  and  is 
appealable  to  the  general  term  {8t  John  r.  Oroei,  10  How.  M8;  N&rtm  t.  Ifta- 
wallf  14  id.  42-46) ;  but  as  the  granting  or  roAiaing  an  appUoation  to  permit  an 
action  to  be  eontintied  in  the  name  of  an  awignee,  pending  the  aetion,  of  the 
cause  of  action,  rcsta  in  the  discretion  of  the  court,  an  order  made  on  sueh  appli- 
cation is  not  appealable.  (Jf  ^ownV.  Ltavmworth, «  E.  D.  Smi^h,  84;  Murray  r. 
Oen*l  Mia,  Ins,  Co.,  2  Doer,  60^.) 

§  122.  [102.]  (Am'd  1819,  1851.)  Court  may  determine 
controversy,  <&c. — Interpleader. 

The  court  may  determine  any  oontroversy  between  the  par- 
ties before  it,  when  it  can  be  done  withont  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights ;  but  when  a  com- 
plete determination  of  the  controversy  cannot  be  bad  without 
the  presence  of  other  parties,  the  court  must  cause  them  to  be 
brought  in.  And  when,  in  an  action  for  the  recovery  of  real  or 
personal  property,  a  person  not  a  party  to  the  action,  but  hav- 
ing an  interest  in  the  subject  thereof,  makes  application  to  the 
court  to  be  made  a  party,  it  may  order  him  to  be  brought  in. 
by  the  proper  amendment. 

A  defendant  against  whom  an  action  is  pending  upon  a 
contract,  or  for  specific,  real,  or  personal  property,  may  at  any 
time  before  answer,  upon  affidavit  that  a  person  not  a  party  to 
the  action,  and  without  collusion  with  him,  makes  against  him 
a  demand  for  the  same  debt  or  property,  upon  due  notice  to 
such  person  and  the  adverse  patty,  apply  to  the  court  for  an. 
order  to  substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court  the 
amount  of  the  debt,  or  delivering  the  property  or  its  value  to 
such  person  as  the  court  may  direct ;  and  the  court  may,  in  its 
discretion,  make  the  order. 

a.  By  tho  phrase  '*  when  a  complete  determi nation  of  the  oontr«Tera/  cannot 
be  had  without  the  presence  of  other  partiee,**  is  meant  that  tbore  are  persons  not 
partteSy  wliose  rights  must  be  asoertained  and  settled  before  the  ngfats  of  the 
parties  to  the  suit  can  be  determined ;  and  there  are  other  oases  in  which  a  de- 
fendant mav  require  other  parties  to  be  brought  io  for  the  protection  of  his  rights ; 
but  this  is  his  privUege.    He  may  waive  it    (MeMahon  v.  Alien,  \%  How.  89.) 

6.  In  an  action  against  several  for  a  specifie  performance  of  their  joint  oontraet 
to  purchase  real  estate  of  the  plaintiff,  and  secure  a  part  of  the  prioe  b/  their 
bond  and  mortgage,  aU  of  them  must  be  served  with  the  summons  or  appear  in 
the  action,  to  eoable  the  court  to  render  a  judgment  which  wiU  be  a  complete 
determiaatioB  of  the  controversy ;  and  if  the  action  is  brought  to  trial  upon  the 
answers  of  some  of  the  defendants  only,  when  the  others  have  not  been  served 
with  process,  or  appeared  in  the  action,  the  court  wiU  not  penult  the  trial  to 
proceed.    {Pomell  v.  ^«cA,  S  Duer,  64(6.) 

c.  When  it  appears  that  the  presence  of  other  parties  than  those  before  the 
court  is  necessary  to  the  complete  determination  of  Uie  oontroversy,  it  is  the 
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is^rative  duty  of  the  court  to  order  such  persona  to  be  mftde  parties  to  the 
•etioB  {Davis  ▼.  Mayor,  <te,,  of  N,  JT,  2  Duer,  668);  and  the  order  may  be  made 
afc  any  stage  of  tiie  action  {StuLtt  of  N.  Y.  v.  Mayor  of  N,  Y.,  3  i)aer,  121); 
before  Judgment.    {CarnoeU  y.  NwilU,  12  How.  446.) 

41.  This  section  must  be  confined  to  actioos  for  the  reoovery  of  real  or  specific 
pcnonal  property  (Judd  v.  YoMMg,  1  How.  79) ;  and  it  does  not  extend  to  an 
a^oa  oB  eoBtraet  to  recover  money  {id.\  nor  to  an  action  in  the  nature  of  a 
ereditor'a  bilL  {Taiiman  v.  Hollitter,  9  How.  50&^  A  partition  suit  is  within 
this  proviaion ;  and  in  such  a  suit  the  court  may  order  a  person,  not  a  party,  but 
havieg  an  interest  in  the  subject-matter,  to  be  made  a  party,  i  Waring  ▼.  War- 
M^,  %  Abb.  244&.)  Aad  in  an  aetion  for  the  reeovery  of  personal  property  seized 
under  an  ezeeotioiy  asainet  a  third  pai-ty,  the  plaintiif  in  the  execution  is  entitled, 
VB  appU-iDg.  to  be  mo^le  »  defendant.    {Conklin  ▼.  Binhop,  8  Duer,  646.) 

6.  The  rule  that  pfeiciiile^  under  the  revised  statutes,  of  allowing  a  landlord 
to  defend  in  an  notion  of  ^jectm?jit,  against  the  tenant,  must  preTau  under  the 
eode ;  ihAt  is^  the  landlord  is^er(iaitt^.  to  defeod,  in  conjunction  with  the  tenant, 
m  «aas  the  tenant  appeara;  but  ili*elMe-t^e  tenant  neglects  to  appear,  the  land- 
lord is  allowed  to  dettjod  alone.  The  pJain^may,  if  the  tenant  does  not  appear, 
perfect  judgment  against  him  ;  but  in  cas^r  the  lendlord  defends,  execution  of  the 
indfflieBt  wfll  be  stayed  until  the  determiifaAo^  of-  the  action  agBin<«t  the  land- 
lord. To  entitle  the  landlord  to  d«*fend,  in  his  own  rn^e^or  otherwise,  he  must 
be  shown  to  be  the  landlord  of  the  tenant,  or  htfve'  <^' -priority  of  interest  with 
hiBD  in  the  pvemiees  in  qaeetion.  {Godfrey  y,  7Vioitle»tf,.^  4io w.  398.)  [This 
decision  was  made  in  September,  1849,  and  before  the  inseKioii'in  thU  section  of 
any  special  proTieion  on  the  subject.] 

See  note  to  section  148,  poeu  •    >* 

InierpUader, 

c.  This  provision  is  only  applicable  to  cases  in  which  an  action  is  already /j^jwf- 
mg.  Where  no  action  is  pending,  a  rcsiort  must  be  had  to  an  action  in  the  nature 
of  a  bill  of  interpleader.  (Beck  v.  Stephani,  9  How.  197.)  A  bill  of  interpleader 
was  one  asking  no  relief  against  any  of  the  defendants,  but  merely  asking  the 
direction  of  the  court  as  to  which  of  two  adverse  cbiimants  the  plamtifF  should 
pay  a  fund,  or  deliver  property  in  his  hands  to  which  he  claimed  no  right,  and 

10  be  ]^TOtected  from  such  adverse  claimants.  The  only  decree  to  wliich  the 
eomplainant  was  entitled  was  to  be  at  liberty  to  bring  the  fund  into  court,  and 
have  his  costs,  leaving  the  defendants  to  settle  the  qn»'Btion  of  ownership  between 
themselvf^.  {Bidell  v.  Hoffman^  %  Paige,  200;  Mitchell  v.  ffayne,  2  Sim.  (fe  Stu. 
63.^  This  provision  of  the  code  is  founded  upon  an  English  statute,  and  the  de- 
cisions on  that  statute,  it  is  said,  may  properly  be  referred  to  as  guides  for  the 
ioterpretataon  of  this  section.  {Sherman  v.  Partrid^je^  1  Abb.  260.)  A  person  in 
dasgfr  of  being  doubly  vexed  by  adverse  claimants  might  always  resort  to  a  bill 
of  interpleader.  ( Tate^  v.  Tisaale,  8  Edw.  Ch.  R.  74 ;  Martinue  v.  Helvporth,  2 
Yea  &  B.  412.)  The  code  has  not  introduced  new  cases  of  interpleader,  but 
merely  provides  a  summary  mode  of  relief.     {Sherman  v.  Partridge^  1  Abb.  260; 

11  How.  154;  4  Duer,  646.)  To  entitJe  a  party  to  interplead,  he  must,— admit 
a  right  in  two  or  more  claimants  {Brovmina  v.  Watkins,  10  Sme.  <fe  M.  482 ; 
De^rough  v.  Harrie,  4  De  G.,  M.  A  G.  489  ;  81  Eng.  Law  <Se  Eq.  R  692) ;  show  two 
or  more  claimants  in  existence  capable  of  interpleading  {Browning  v.  WatkinJ!, 
10  Sme.  4!^  M.  482);  show  himself  to  be  indifferent  to  the  claims  of  either  party 
{Marmn  v.  Elvsood^  11  Paige,  874;  Oppenheim  v.  Leo  Wolfe,  8  Sand.  Ch.  571 ; 
Newion  r.  Moody,  7  Dowl.  582) ;  that  he  claims  no  beneficial  interest  in  the  sub- 
ject of  the  controversy  {Atkinson  v.  Manks,  1  CJow.  708 ;  Andereon  v.  Wilkinson, 
10  Sme.  <fe  M.  601 ;  Moore  v.  Usher,  7  Sim.  884 ;  Mitchell  v.  Hayne,  2  Sim.  &  Stu. 
63.)  Thup,  an  auctioneer  could  not  interplead  as  to  a  deposit  in  his  hsnds,  out  of 
which  he  claimed  his  commission  {id);  nor  a  wharfinger  having  a  claim  for, 
wharfage  (2  Mo.  A  S.  181 ;  9  Bing.  84);  the  existence  of  a  lien  on  the  goods  in 
dispute,  and  which  must  be  paid  by  the  party  entitled,  does  not  prevent  an  inter- 
pleader {Cotter  V.  Bank  of  England,  8  Mo.  A  S.  180;  2  Dowl.  728;  and  see  Lnca* 
V.  London  Dock  Co,,  4  B.  A'  Ad.  378) ;  admit  a  title  as  against  himself  in  all  the 
defendants  {Owin  v.  Oreen,  1  Ire.  Eq.  R.  229 ;  Anderson  v.  Wdkinson,  10  Sme.  A 
M.  601 ;  Farr  v.  Ward,  2  M.  A  W.  844) ;  deny  collusion  with  either  party  {Shaw 
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V.  CoiUr,  8  Paige,  889 ;  Atkinwny.  Mank»^  1  Coir.  ^04);  he  must  notbe  a  wroog- 
doer,  or  in  defaolt  as  to  either  defendant  (Shaw  v.  Coater,  8  Paige,  889;  Owin  ▼. 
Oreen,  1  Ire.  £q.  R.  229;  MeOawv,  Adofns,  14  How.  461);  mast  not  hy  bis  own. 
act  have  placed  himself  in  the  poatioa  to  ba  saed  (9  Bing.  82 ;  Orawskaw  ▼« 
77t4jrfUon,  7  Sim.  391 ;  2  MtL  A  Or.  1 ;  Pearton  t.  Cardan.  4  Sim.  218 ;  2  Bos.  A 
M.  606;  Faiemi  y.  CampbeU^  8  Dowl.  N.  a  897 ;  12  M.  A  W,  277>;  most  not 
haye  ecoepted  an  indemnity  from  either  party  {Tutkw  t.  Morriif  1  G.  A  M.  78 ; 
1  Dowl.  689) ;  mast  be  ignorant  of  the  rights  of  the  ndyerBe  daimsnts  (Bell  v. 
Bunt,  8  Barb.  Ch.  R.  891);  where  a  party  was  taxed  in  two  towns  for  the  same 
property,  when  he  was  liable  to  be  taxed  only  once  (77unnp909i  t.  EbbetU,  1  Hopk. 
272;  Alohawk  B,  R.  ▼.  (Mttie,  4  Paige,  884);  where  apenoa  has  parehased  propeity, 
and  payment  thereof  is  claimed  by  different  parties  {JmHrnmY^Pritehrndt  7  M.  d(  W. 
216 ;  Olyn  y.  J)tte9buiy,l\  8im.  189) ;  where  a  peisoQ^  fcjilakaholder,  and  there 
are  different  claimants  (Ho^gteri  r.  Cutt$,  1  Or.  f^Y^lApA,  107;  Atkinwn  v. 
Mank9,  1  Cow.  730) ;  but  he  cannot  interplefdj*.if •hlfitf  the  stakeholder  on  an 
illegal  wager  (Applegarik  v.  Oolle%f,  2  DowK*JL  ^.•^S);  or  if  the  amount  of  the 
stake  is  disputed.  {iHploek  v.  HammpnH7^''6i^.  Law  A  Bq.  R.  202. >  A  receiyer 
against  whom  adyerse  claims  are  jpaia^%aky  interplead.  (  Wii^Md  r.  Baron,  M 
Barb.  156.)  ^     •*  % '  I  %  '  * 

a.  The  basis  of  an  ord^r  ood^  i^ib  proyfsioa  is  the  adniMion  and  office  of  the 
stakeholder.  If  he  dMl^jt  lii^ility  beyond  that  admission,  and  such  is  claimed 
against  him,  it  beoef^ei'tftstibjeot  of  litigation,  and  the  remedy  giyen  by  this  see* 
lion  is  not  appK^6i^%  \PaU€rton  y.  Ftrry,  14  How.  (M>ft ;  .bend&r  y.  8k$ni»od^ 
15  id.  259.^-.    ;  ;•. .  • 

6.  W5ere*ait  action  was  brought  to  recover  a  sum  of  money  deposited  with  the 
defend/la|  (a  lUnk)  by  F.  F.,  and  which  was  still  standing  to  his  credit  in  the 
books  of  fhe  bank.  It  appeared  that  after  making  the  deposit,  F.  F.  transferred 
his  interest  in  the  deposit  to  the  plaintiff;  and  about  the  time  of  such  transfer, 
an  order  was  made  restraining  the  defendant  from  paying  over  the  money  to  any 
person  until  the  further  order  of  the  court  The  defendant  bad  also  been  noti- 
fied by  other  parties  not  to  pay  over  the  money  to  the  plaintiff;  held  that  the 
defendant  was  entitled  to  an  order,  that  the  claimants  oi  the  fund  be  substituted 
as  defendanU.  (Fletcher  y.  Troy  Savings  B'k,  14  How.  888.)  The  order  also 
provided,  that  if  the  receiver  did  not  appear  in  the  action  within  twenty  days 
after  being  served  with  the  summons  and  complaint,  the  defendant  might  pay 
over  the  money  to  the  plaintiff.    *(9ee  Van  Buehkirk  v.  Le  Roy,  8  How.  425.) 

e.  Where  several  claims  under  the  mechanic's  lien  law  are  filed  against  the 
owner,  and  suit  brought  against  him  bj  one  of  the  claimants,  and  the  amount  ia 
unascertained,  the  owner  [defendant]  cannot  be  permitted  to  allege  that  he  is 
indebted  to  the  contractor  in  a  less  sum  than  the  plaintiff's  claim  against  the 
contractor,  and  be  allowed  under  this  section  to  pay  the  balance  into  court, 
and  have  the  olaimants  substituted  in  his  place.  (Cfhamberlain  v.  O'dmnor, 
8  How.  45.) 
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TITLE  IV. 


Of  the  place  of  trial  of  Civil  Actions. 

SBcnov  12Si.  Aetiont  to  be  tried  wbere  sabjeet-matter  situAted. 
124.  AetioDs  to  bo  tried  where  oeiiae  of  octioo  aroee. 
136.  Aetions  to  be  tried  where  tbe  portiee  reeide. 
126.  ChangiDg  plaee  of  trial 

§  123.  [103.]  (Am'd  1849.)  Actums  to  be  tried  where  suh- 
jeet^matter  situated, 

AciioDS  for  the  following  oauses  must  be  tried  in  the  county 
in  whicli  the  subject  of  the  action,  or  some  part  thereof,  is  sita- 
aled,  sabjeot  to  the  power  of  the  court  to  change  the  place  of 
trial,  in  the  casea  provided  by  statute : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in  any  form  of  such 
right  or  interest,  and  for  injuries  to  real  property. 

2.  For  the  partition  of  real  property ; 

S.  For  the  foreclosure  of  a  mortgage  of  real  property ; 
4.  For  the  recovery  of  personal  property  distrained  for  any 
cause. 

m.  In  an  action  to  foreeloee  a  mortffage,  the  mortgaged  premisee  were  in  the 
eonntj  of  Cortland ;  the  monev  was  luaiied  in  the  county  of  Golnmbie,  where 
the  mortgage,  efter  being  recorded,  waa  delivered  to  the  mortgai^ee.  The  eoonty 
of  Columbia  was  designated  in  the  oomplaint  aa  the  pl><oe  of  trial ;  defendant 
moved  to  change  the  place  of  trial  from  Columbia  to  CfortUnd, — held  that  Cort- 
Itod  oonnty  ebonld  have  been  deatgnated  as  the  place  of  trial.  {JRlUr  v.  Sail, 
t  How.  S26 ;  I  Code  Bep.  118 ;  and  St-e  Vali^  v.  Mmndall,  6  CaL  Eep.  461.)  But 
it  la  no  objection  to  the  regnlarity  of  the  proceedioga  in  a  foreclosure  snit,  that 
ihe  plaee  of  trial  was  in  a  connty  other  than  that  in  which  the  roort gaffed  prem- 
kct  are  situated,  where  there  has  been  no  demand  or  motion  made  to  change  the 
j^aee  of  trial  named  in  the  complaint  {Mar$h  v.  Lowry,  26  Barb.  197 ;  16 
H^w.  41.) 

b.  Where  a  complaint  among  other  things  prayed,  that  the  right  of  the 
defendant  to  the  land  in  question  might  be  adjuoged  to  be  subordinate  to  the 
light  ol  the  i^aintai^  aad  ihat  the  defeadaat  might  be  ordered  to  give  up  posses- 
•ioB  of  the  said  land,-— held  to  be  a  ca«e  within  the  latter  olanse  of  section  128, 
mbd.  1.    (Jf«tr<  v.  JRemsen,  8  Code  R.  188.) 

e.  An  action  to  set  aside  a  oonveyance  of  real  estate  as  fraudulent,  is  an 
action  for  the  determination  of  an  interest  in  real  property,  and  muat  be  tried  in 
the  connty  in  which  the  real  eatate  is  situate.    {Weixi  v.  ffoliUUry  8  Abb^  14.) 


The  changiog  ihe  plaee  of  trial  in  sueh  an  action  is  a  matter  of  right  {Storks 
V.  Bat€9,  12  How.  465.) 

d.  This  provision  does  rot  apply  when  the  land,  the  snbjeei  of  the  action, 
Bes  out  of  the  State.  (Uttoton  v.  SronMon,  8  Eeman,  687 ;  Mtmina  v.  Beldan,  6 
Abb.  166.) 
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§  124.  [104.]  (Am'd  1849.)  Actions  to  be  tried  where  cause 
of  action  cvrose. 

Actions  for  the  following  causes  must  be  tried  in  the  county 
where  the  cause,  or  some  part  thereof,  arose,  subject  to  the  like 
power  of  the  court,  to  change  the  place  of  trial  in  the  cases 
provided  by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute ;  except,  that  when  it  is  imposed  for  an  offence  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any  county 
bordering  on  such  lake,  river,  or  stream,  and  opposite  to  the 
place  where  the  offence  was  committed ; 

2.  Against  a  publie  officer,  or  person  speeially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of  hiB 
office,  or  against  )k  person  who,  by  his  contmand  or  in  hie  aid, 
'shall  do  anything  tojiching  the  duties  of  sudi  officer. 

a.  An  action  by  tli«  people,  and  proeecnted  by  the  attorney-general,  ia 
within  the  second  subdivision.  (Ths  People  v.  Hayn,  7  How.  248.)  Where  the 
act  of  an  officer  is  one  his  office  gives  him  no  authority  to  do,  he  is  not  within 
this  section;  but  for  an  act  within  his  authority,  but  improperly  performed,  be 
is  entitled,  if  sued,  to  the  benefit  of  the  statute.  {Broton  v.  Smith,  £4  Barb.  419.) 
A  pubUc  officer,  when  sued  for  an  official  act,  may  waive  the  benefit  of  the  statu- 
tory  provision  Uiat,  unless  it  appears  upon  tlie  trial  that  the  act  was  done  within 
the  county  where  the  trial  was  had,  the  jury  shall  be  discharged  and  a  judgment 
of  discontinuance  be  entered.  It  is  upon  the  trial  that  the  objection  must  be 
raised ;  and  the  omission  of  the  defendant  to  raise  it  then,  is  to  be  regarded  as  a 
waiver  by  which  he  is  concluded.    {Howland  v.  Willetts,  5  Sand.  219.) 

§  125.  [103.]    Action  to  he  tri^d  where  parties  reside. 

In  all  other  cases  the  action  shall  be  tried  in  the  county  in 
which  the  parties,  or  any  of  them,  shall  reside  at  the  commence- 
ment  of  the  action ;  or  if  none  of  the  parties  shall  reside  in  the 
State,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
shall  designate  in  his  complaint ;  subject,  however,  to  the 
power  of  the  court  to  change  the  place  of  trial,  in  the  cases 
provided  by  statute. 

b.  By  the  werd  "parties**  ia  maant  pmrUee  in  iiUereeif  aa4  sot  ike  n&minal 
parties,  or  parties  to  the  record,  (Hart  y,  Oakman,  1  Barb.  229;  and  see  Henry  ▼. 
B*k  of  SUina,  6  Hill,  632.)  Therefore,  on  a  motion  to  ehan^  the  Tenue  from 
New  York  to  Monroe,  on  the  ground,  among  ethers,  that  neitlier  of  the  parties 
to  the  action  were  raaidente  of  the  eity  of  New  York,  bnt  that  one  resided  in 
Sen«ea  and  the  other  in  Monroe  eoonty,  it  appearing  by  affidavit,  that  one 
Fi4slder  waa  the  real  party  in  intereat,  and  tha;^  he  resided  in  the  etty  of  New 
York,  the  motion  was  denied. 

«.  In  an  action  in  the  nature  of  a  quo  vtarrafUo,  the  plaeeof  trial  may  properly 
be  laid  m  any  ooonty  in  the  State.  The  people  are  a  party  whose  reaidenee  ex- 
tends to  every  county.     {The  People  v.  Cook,  6  How.  448.) 
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«.  It  weniB  that  in  eaMo  iFhere  the  plaee  of  trial  is  at  the  option  of  the  plain- 
tiff,  he  may  by  an  amendment  of  course,  within  the  time  allowed  for  an  amend- 
Bent  of  coorse^  ahange  the  plaee  of  trial  named  in  the  eomplaint.    (7  Cow.  164.) 

L  Can  a  railroad  eorporation  have  a  residenee  in  any  oouoty  t  (  Vemumt  R, 
R,ColT.  Xmrthem  H.  H  Co.,  1  Code  Rep.,  N.  S.,  401 ;  6  How.  106.)  It  is  a  re»i- 
dant  of  ewBTj  eounty  through  which  its  road  passes.  {Sherreood  y.  Saratoga  R, 
JL  Co^  15  Barb.  660;  Bdden  v.  JV:  Y.  and  Harlem  R,  R.  Co.,  16  How.  17.)  And 
a  rai^ideat  of  the  eounty  where  the  office  of  the  company  is  located,  and  its  gene- 
ral boainaaa  carried  on  {Conroe  v.  Nat,  Pro.  In9,  Co ,  10  How.  403) ;  and  the  fact 
that  sneh  a  eorporation  has  an  office  in  another  eounty,  where  some  of  their  busi- 
nesa  is  done,  does  not  change  in  effect  their  residence.  (Hubbard  v.  Nat.  Pro, 
bkM.  Oo.,  W  id.  149.) 

c  l^e  place  of  trial  of  a  transitory  action,  where  the  plaintiff  and  defendants 
reside  in  different  counties,  should  be  in  the  county  where  the  principal  transac- 
tion between  the  parties  occntred,  and  where  it  appears  the  largest  nnmber  of 
the  witnesses,  who  know  anything  of  the  facts,  residsi  {Jordan  y.  Garrison,  6 
How.  ft.) 

d.  The  eommon-law  maxim,  that  the  domieil  of  the  wife  follows  that  of  the 
hoeband,  has  no  application  in  actions  for  a  divorce,  where  a  separation  has  ac- 
tually taken  place;  and  where  the  very  proceedings  in  the  action  are  to  show 
that  the  relation  of  husband  and  wife  should  be  dissolved,  or  so  far  modiiSed  as 
t»  establish  separate  interests ;  and  especially  of  bed  and  board,  and  of  domieil 
atd  home  In  snch  a  case,  the  law  will  recognize  the  wife  as  having  a  separate 
existence  and  separate  rights^  Therefore,  in  an  action  for  a  limited  divorce,  a  ' 
mmaa  et  tkoro,  for  cruel  and  inhuman  treatment,  the  plaintiff  may  properly  lay 
the  venue  in  the  county  where  she  actually  resides  at  the  commeneement  of  the 
action,  although  tiie  domieil  of  the  defendant  (where  both  parties  formerly  resi- 
ded, and  where  the  defendant  actually  resides),  is  in  another  county.  (Vence  a. 
Vtnee,  15  How.  479,  affirmed,  id  676 ;  and  see  2  R.  a  147,  s.  67.) 

1 126.  [106.]  (Am'd  1851.)  Change  of  place  of  trial* 
If  the  county  designated  for  that  purpose  in  the  complaint, 
be  not  the  proper  county,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answer- 
ing expire,  demand  in  writing  that  the  trial  be  had  in  the 
proper  county,  and  the  place  of  trial  be  thereupon  changed  by 
consent  of  parties,  or  by  order  of  the  court,  as  is  provided  in 
this  section. 

The  court  may  change  the  plaee  of  trial  in  the  following 
cases: 

1.  When  the  county  designated  for  that  purpose  in  the 
complaint  is  not  the  proper  county : 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  bad  therein : 

3.  When  the  convenience  of  witnesses  and  the  ends  of 
jostioe  would  be  promoted  by  the  change. 

Wlien  the  place  of  trial  is  changed,  all  other  proceedings 
shall  be  had  in  the  county  to  which  the  place  of  trial  is  changed, 


*  As  to  ehani^ng  plaee  of  trial  in  action  in  the  superior  eonrt  and  common 
pleas,  see  section  88,  ante. 
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unless  otherwise  provided  hj  the  consent  of  the  parties,  in 
writing,  dnij  filed,  or  order  of  the  court ;  and  the  p^ers  shall 
be  filed  or  transferred  accordingly. 

1.  On  changing  the  place  of  (rial  named  in  the  ecmplaintf  far  the  retuan  that  ths 
county  deeignaied  is  not  the  proper  county, 

a.  Bv  the  **  proper  county  ^  ie  meaot  a  county  in  which  on«  of  thepAiiies  to 
the  action  reeidca.  (I^^neh  t.  Moeher,  4  How.  88 ;  2  Code  Rep.  64.)  The  proper 
county  was  Saratoga,  and  the  defendant  served  a  demand  that  the  cause  be  tried. 
is  the  *'  coanty  of  New  York ;"  hie  demand  was  held  to  be  irregalar.  (Bearddey 
▼.  Dick$reon,  4  How.  81.)  The  demand  must  be  made  before  the  time  for  answer- 
ing expires ;  and  the  time  for  answering  will  be  deemed  to  expire  on  the  serrice 
of  the  answer,  although  the  answer  may  be  put  in  before  the  expiration  oi  the 
time  allowed  for  that  purpose ;  and  the  demand  to  have  the  trial  in  the  proper 
county  served  after  an  answer,  may  be  disregarded.  {Milligan  y,  Broph^,  2  Code 
Rep.  118.)  But  the  demand  may  be  made  simultaneously  with  the  service  of  the 
answer.    {Main  v.  Remeen^  8  Code  R.  138.) 

h.  The  county  designate^l  in  the  complaint,  as  the  place  of  trial,  is  the  county 
in  which  the  tnal  is  to  be  had,  until  the  place  so  designated  be  changed  by  volun- 
tary amendment,  or  by  an  order  changing  the  place  of  thai.  {Chvhbuck  v.  Mot* 
rieon,  6  How.  867,  Bange  v.  Selden,  18  id,  874;  Beard/Uey  v.  JDickereon,  4  id.  81.) 

c.  In  an  action  to  foreclose  a  mortgage,  the  court  is  not  expressly  authorized 
to  change  the  place  of  trial,  where  the  county  designated  for  tnat  purpose  in  the 
complaint^  is  not  the  proper  county.  A  demand  to  change  the  place  of  trial  and 
a  consent  or  ordmr  of  the  court  thereon,  are  essential  to  change  ik  {March  t. 
Lowry,  16  How.  41 ;  26  Barb.  197.) 

d  The  demand  does  not  of  itself  change  the  place  of  trial,  {Jffaebrotick  ▼« 
MAdam,  3  Code  Rep.  89 ;  4  How.  342 ;)  and  if  after  such  a  demand  the  plaintiff 
neglects  or  refuses  to  mahe  the  change,  the  defeikdant  may  move  to  have  the  place 
of  trial  changed,  on  the  ground  that  the  place  of  trial  mentioned  is  not  the  pro- 
per county.  {Maira  v.  Remaen,  8  Code  Rep.  188;  Moore  v.  Qardner,  8  ik,  224; 
6  How.  248 ;  Haebrouck  v.  M'Adam,  8  Code  Rep.  89 ;  4  How.  342;)  but  a  mo* 
tion  is  only  requisite  or  allowable  in  the  event  tiie  demand  is  disregarded.  The 
object  of  the  demand  is  to  allow  the  plaintiff  an  opportunity  of  voluntarily 
oorrecting  his  error  by  amendment,  stipulation,  or  otherwise,  without  the 
expense  and  delay  of  a  motion.  (  Vermont  Cent.  A  R,  v.  Keerth,  R.  R,,  6  How. 
107.)  The  motion  may  be  made  before  issue  ioined,  or  at  any  time  thereafter 
before  trial  or  before  judgment,  if  no  trial  is  had.  {Hubbard  v.  KcU,  Pro,  Ine,  Co,, 
11  How.  149 ;  Conroe  v.  Nat  Pro,  Ine.  Co,,  10  id,  408.) 

e.  The  plaintiff  cannot  oppose  such  a  motion  on  the  ground  of  the  convenience 
of  witnesses,  because  the  defendant  has  no  opportunity  to  answer  what  may  be 
alleged  on  l^al  head  {id,\  and  becawae  the  motKm  by  the  defendant  to  ehange  the 
county  of  trial  named  in  the  complaint  to  the  proper  county,  and  the  grantiiig 
an  order  on  such  motion,  will  not  prejudice  the  right  of  the  plaintiff  afterwarda 
to  move  at  the  proper  time,  and  on  the  neeessary  affidavits^  to  change  Uie  place 
of  trial,  either  for  the  convenience  of  witnesses  or  to  obtain  an  impartial  triaL 
{Moore  v.  Gardner,  S  Code  Rep.  224 ;  5  How.  248.)  In  Maaon  v.  Brown  (6  How. 
488,)  Harris,  J.,  referring  to  Moore  v.  Qardnvr,  said  the  decision  wu  right  when 
made,  but  the  law  had  been  changed.  In  a  subsequent  case  {Park  v.  Camley,  *l 
How.  866X  Barculo,  J.,  referring  to  the  ease  of  Maeon  v.  Brown,  says,  that  was 
a  case  sict  generia,  and  inapplicable  to  ordinary  motions  to  change  the  venue  to 
the  proper  eounty,  and  tha^  where  the  action  is  local,  and  the  complaint  lays  the 
venue  out  of  the  proper  county,  the  defendant,  on  shewing  the  faot,'is  entitled 
to  an  order  changing  the  place  of  trial  to  the  proper  county,  and  the  plaintiff 
cannot  oppose  the  motion  on  the  ground  of  the  convenience  of  witnesses.  The 
change  for  the  convenience  of  witnesses  must  be  made  on  a  separate  motion ; 
but  such  motion  may,  as  in  the  case  of  Maaon  v.  Broion  (supra),  he  heard  at  the 
same  time  as  the  motion  to  change  the  place  of  trial  to  the  proper  eounty. 

/.  The  motion  must  be  made  in  the  diatriot  in  which  the  county  named  in  the 
complaint  is  situate,  or  in  a  county  adjoining  the  county  named  in  the  complaint^ 
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eesBiy  beiag  the  proper  pliMe  of  trial  until  ehanged.  (JBang$  y.  Selden,  18 
firr.  STf. 

c  A  Botiee  of  raodoD  in  the  alternatiTO  to  "  ebange  the  ▼eane  or  place  of  trial,* 
ii  fodkieai.    (ffmekmau  ▼.  BMtUr,  1  How.  462.) 

i  la  gcociml,  all  the  dofendanta  ahould  unite  io  making  the  motion.  (6  Wend. 
M<9;  19  i&.  700.)  But  the  motion  mi^  be  made  by  one  or  some  of  several  do- 
feadaatiL  (JTovrt  ▼.  Jieauen,  8  Code  R.  188 ;  and  see  6  Wend.  508 ;  1  How.  1 A6 ; 
4  HiO.  83,  aote;  Lawa  1841,  p.  278, bm.  1 ;  19  Wend.  700 ;  Job  y.  Butterfield,  1 
Ib^  Uvud  tq,  R  417;  5  Ezob.  887  ;  80  L.  Jour.  Rep ,  N.  8.,  Ex.  8.)  Where 
tb«»otioB  ii  made  by  one  of  aeT«-ral  defendanta,  it  must  be  on  notice  to  the  other 
d«lndairta  (t&.).im1eea  the  other  defendanta  are  in  default  for  not  aasweriog,  in 
vksch  eaee  it  it  preaumed  the  motion  may  be  made  withoat  notice  to  them.  (18 
W«»d.80Q.)  And  where  the  action  is  against  sereral,  bat  aome  only  hare  been 
Mrred,  those  aerred  mmy  ooore  alone,  and  without  notice  to  those  unserved.  (4 
ffiH  62.  note.)  Where  the  motion  ia  made  by  one  or  more  of  scTcral  defendanta, 
vi*jMat  BoCiee  ha;Yiiig  been  giren  to  the  defendants  who  do  not  move,  the  court 
nE  permit  the  motion  to  at  and  oTcr,  in  order  that  notice  may  be  given.  {AfturB 
T.  Ersum^  aupra.)  Bnt  a  denial  of  a  motion  made  by  one  defendant  does  not 
pr^diee  the  right  of  another  defendant  tuhtearuenily  served  with  the  summons, 
ts  Buke  a  similar  motion.     (aV.  J,  Zinc  Co.  v.  ilood,  8  Abb.  148.) 

c  In  yortkrop  t.  Van  J>eusen  (8  Code  B.  140),  Parker,  J.,  said  that  on  all 
■ctiens  to  ehaoge  the  place  of  trial  to  the  proper  coanty,  where  costs  were  asked 
kffhy  the  notice,  eosta  to  abide  the  event  would  be  allowed,  and  this  whether 
the  eider  were  granted  or  refosed;  and  9ii9  Hubbard  r.  Nat,  Pro,  7n«.  Oo.  (11 
How.  149.) 

d.  If  the  plaee  of  trial  ia  changed  for  the  reason  that  the  proper  county  is  not 
specified  in  the  eomplaint,  papers  on  file  at  the  time  of  the  order  making  such 
chaage  are  to  be  transferred  to  the  county  specified  in  snch  order,  and  all  other 
papers  in  the  eanse  are  to  be  filed  in  the  county  so  specified.    (Rule  8.) 

e.  By  the  ludiciary  act  (Laws  1847,  p.  833.  s.  46),  said  to  be  in  force,  notwith- 
itsading  anTthing  in  the  code  {Lynch  v.  Mosherf  4  How.  86 ;  2  Code  Rep.  64), 
it  h  enacted  that  no  motion  to  change  the  place  of  trial,  when  made  by  ttie  de- 
imdant.  shall  be  granted,  unless  the  defendant  making  the  same  shall  have  made 
sad  aenred,  with  the  notice  of  such  motion,  an  affidavit  of  merits;  and  the  69th 
rale  of  the  supreme  court  provides  that  in  addition  to  what  has  usually  been 
smied  in  afiBdavita  concerning  venue,  cither  party  may  state  the  nature  of  the 
coatreveray,  and  show  how  hia  witnesses  are  material,  and  may  also  show  where 
the  caiae  of  aetion  or  the  defence,  or  both  of  them,  arose ;  and  these  facts  will  be 
taken  into  eonaideration  by  the  court  in  fixing  the  place  of  trial.  Tlie  affidavit 
of  Bkerits  on  a  motion  by  defendant  to  change  the  place  of  trial,  must  state 
distanctiy : — 

1st  That  the  defendant  has  fhlly  and  fairly  stated  the  case  to  his  counsel  [in 
the  eauael,  and  give  the  name  and  residence  of  such  counsel ; 

Id.  That  he  Ui  advised  by  his  said  counsel  tiiat  he  has  a  good  and  substantial 
ddenee  on  the  merits ; 

8d.  That  he  believes  he  has  such  a  defence. 

/.  And  an  affidaTit  which  stated  that  the  defendant  had  a  good  defence,  Ae, 
"^  he  ia  advised  by  his  counsel,  A.  B.,  Aa,  and  <u  he  believen  truly/*  was  held, 
iasuffieienL  {lb.)  And  see  RiehardtY.  Svjeetzer  (1  Code  Rep.  117  ;  8  How  418), 
where  it  waa  held  that  an  affidavit  that  the  defendant  had  stated  "  the  facts  of 
&u  defence/*  instead  of  "  the  case/*  was  insufficient;  and  again,  in  Elite  v.  Jones 
(6  How.  298),  an  affidavit  which  stated  that  the  defendant  had  stated  ^his  case 
la  this  cause/*  waa  held  insufficient;  but  an  affidavit  that  the  defendant  had 
stated  '*  the  facts  of  this  case/*  was  held  sufficient  {Jordan  ▼.  Garrison,  6  How. 
€.)  The  59th  rule  does  not,  as  has  been  said,  require  the  defendant  to  disclose  in 
Us  affidavit  the  matters  which  he  intends  to  set  up  in  his  answer.  He  may  do  so, 
but  if  he  prefers  to  omit  it,  or  make  only  a  partial  disclosure  of  his  intended 
ddesee,  he  may  do  so.    {Mixer  y.  Khun,  4  How.  418.) 

0.  By  rule  58  of  the  supreme  court  it  is  provided,  that  no  order  to  stay  pro- 
eeediogs  for  the  purpose  oi  moving  to  change  the  place  of  trial  shall  be  granted, 
Qolcas  It  shall  appear  from  the  papers  that  the  defendant  has  used  due  diligence 
ia  preparing  the  motion  for  the  earliest  practicable  day  after  issue  Joined.  Such 
oraer  shall  not  stay  the  plaintiff  from  taking  any  other  step,  except  subpoenaing 
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witnesses  for  the  trial,  witboat  %  special  dlaaae  to  that  effect  On  preseDtiog  to 
and  filing  with  the  officer  granting  the  order,  an  affidavit  showing  such  facts  aa 
trill  entitle  the  plaintiff,  according  to  the  settled  praetioe  of  the  coort,  to  retain 
the  place  of  trial,  the  officer  shall  revoke  the  order  to  stay  proceedingt ;  and  the 
plaintiff  shall  give  immediate  notice  of  such  revocation  to  the  defendant's 
attorney. 

a,  Bj  the  former  practice,  the  plaintiff  could  not  move  to  change  the  ventie 
(the  place  of  trial  named  in  the  complaint),  (16  Johns.  149);  but  if,  before  the 
trial,  he  discovered  that  he  had  laid  nis  venue  in  the  wrong  countv  (named  the 
wrong  oounty  as  the  place  of  trial  io  the  complaint),  he  might  amend,  as  of  course 
(ib,  and  7  Cow.  164  a);  and  now  if,  by  the  demand  of  the  defendant  or  other- 
wise, the  plaintiff  is  made  aware  that  the  county  named  by  him  in  his  complaint 
is  not  the  proper  county,  and  he  is  desHrous  of  inserting  the  proper  county,  he 
may  so  amen^  of  course^  at  any  time  within  the  time  allowed  oy  section  172  for 
amendments  of  course;  and  if  he  permit  that  time  to  elapse,  and  afterwards 
desire  to  change  the  place  of  trial  named  in  the  complaint,  he  should  make  a 
motion  for  leave  to  amend  his  complaixtt  in  that  respect. 

2.  A^  to  changing  the  place  of  trial  for  the  convenience  of  mtne$9es,  or  beeauM  an 
impartial  trial  cannot  bo  had  in  the  county  designated  in  the  complaint  as  thm 
place  of  triaU 

6.  There  is  no  distinction  between  actions  ex  contractu  and  actions  ex  delicto^ 
in  respect  to  granting  and  refusing  motions  to  change  the  place  of  trial.  Where 
there  are  several  defendants,  they  should  all  join  in  the  motion  (6  Wend.  508  ; 
1  How.  166),  unless  Kome  have  suffered  a  default,  in  which  case  the  others  may 
move  alone.  (12  Wend.  200.)  So,  where  the  action  is,  is  form,  against  several, 
and  process  has  been  served  upon  some  only,  the  defendant  served  may  make  the 
motion.  (4  Hill,  62,  note.)  And  in  a  joint  action  against  the  several  parties  to 
a  bill  or  note,  under  section  120,  the  motion  may  be  made  by  any  one  of  the 
defendants  (Laws  1841,  p.  272,  s.  1);  although  before  the  act  last  referred  to,  the 
rule  was  otherwiBe.  (19  Wend.  700  ;  see  4  Hill,  62,  note.)  The  plaintiff  cannot 
move  to  change  the  place  of  trial  (16  Johns.  149),  but  he  may  change  it  by 
amending  his  complaint  of  course,— {75. ;  7  Cowen,  164,  a), — or  by  motion  for 
leave  to  amend. 

c.  Motion^  when  and  how  made. — ^The  motion  cannot  be  made  until  after  issue. 
{Merrill  v.  Orinnell,  10  How.  32;  Hubbard  v.  JW.  Ins.  Co,,  11  id.  149;  Hinchr 
man  V.  Butler,  7  id  462 ;  Rule  68.) 

d  It  is  noVneceseary  to  make  a  demand  in  writing,  to  have  the  trial  in  the 
proper  county,  before  making  a  motion  to  change  the  place  of  trial  for  the  con- 
Tenience  of  witnesses. 

0.  In  an  action  on  a  promissory  note,  the  county  of  trial  stated  in  the  com- 
plaint^ was  Albany.  The  plaintiff  resided  in  Schenectady  county ;  the  defendant 
m  Schoharie  county.  The  defendant  in  due  time  demanded  to  have  the  county 
of  trial  changed  to  the  proper  county,  and  after  service  of  his  answer,  moved  to 
"change  the  place  of  trial  from  Albany  to  Schoharie."  The  affidavit,  served 
with  the  notice  of  motion,  set  out  the  fact  as  to  places  of  the  parties*  residence, 
the  demand  to  have  the  place  of  trial  changed  to  the  proper  county,  and  the 
further  fact  that  the  defendant  had  a  large  number  of  material  witnesses  residing 
in  Schoharie.  Immediately  after  the  service  of  this  notice  of  motion,  the  plain- 
tiff served  an  amended  complaint — the  amendment  bfing  the  substitution  of 
Schenectady  for  Albany  county  as  the  place  of  trial.  Tlie  defendant  did  not 
serve  an  amended  answer,  and  when  the  motion  came  on,  it  was  objected  by  the 
plaintiff  that  it  could  not  be  heard,  as  the  cause  was  not  at  issue.  It  was  held, 
nowever,  that  the  cause  was  at  issue  when  the  defendant  served  his  notice  of 
motion,  and  that  the  plaintiff^s  amendment  was  without  prejudice  to  the  pro- 
ceedings already  had,  and  its  only  effect  was  to  deprive  the  defendant  of  one 
ground  on  which  he  moved.  The  motion  was  heard  and  granted.  {Thll  v.  Oom- 
W/,  12  How.  79.) 

/.  Staying  proceedings  for  the  purpose  of  motion. — The  defendant,  if  circum- 
stances require  it,  may  obtain  an  order  to  stay  the  proceedings  for  the  purpose 
of  making  the  motion.  But  no  such  order  will  be  granted,  unless  it  shall  appear 
from  the  papers  that  the  delbndant  has  used  due  diligence  in  preparing  the 
motion  for  the  earliest  practicable  day  after  issue  joined.   (Rule  68.)    The  plain- 
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tV  mmj  get  the  order  to  stay  proeeedingB  revoked,  by  presenting  to  and  filing 
vith  the  offieer  by  whom  it  was  granted,  an  affidayit,  showing  snch  facts  as  will 
eititle  him,  aeeoraing  to  the  practice  of  the  court,  to  retain  the  place  of  trial. 
(Bale  58.)  And  he  meet  give  immediate  notice  of  such  reyoeation  to  the  defend- 
safe  attorney.  {lb.)  But  he  cannot  treat  the  order  obtained  by  the  defendant 
IB  a  Bnlliiy,  on  the  groand  that  the  papers  on  which  it  was  procured  fail  to 
enform  to  the  requisites  demanded  by  the  rule,  in  respect  to  delay,  although 
the  effect  of  the  order  be,  to  throw  the  cause  oyer  both  the  circuit  in  the  county 
designated  in  the  complaint  as  the  coun^  of  trial,  and  that  in  the  county  to 
which  it  is  proposed  to  be  changed.    (22  wend.  683.) 

a.  T%e  motion. — ^The  motion  to  change  the  yenue  is  founded  on  affidayiU 
whieh  miBt^  in  general,  be  made  by  defendant  himself,  though,  under  special 
draunstaneee  to  be  set  forth  in  the  affidavit,  it  has  been  held  sufficient  when 
made  by  his  attorney  in  the  action.  (4  Hill,  64,  note.)  If  the  motion  is  grounded 
ea  the  eonyenienee  of  witnesses,  the  affidavit  should  state  the  name  of  the  wit- 
psasca  reaidiog  in  the  county  to  which  the  defendant  seeks  to  change  the  yenue 
(€  Oowen,  SS9),  and  their  residence  (1  HitI,  671 ;  8  Id.  445),  stating  the  town, 
liQafe,  or  partiealar  place  of  reeidenee,  in  addition  to  the  county  (1  How.  195) ; 
aftd  that  ettefa  Mid  eveir  of  them  is  material  to  the  defence,  as  the  defendant  is 
adyiaed  by  ecransel,  and  yerily  belieyes  (8  Wend.  426 ;  9  /<il  481 ;  1  Hill,  668); 
aad  withont  the  benefit  of  the  testimony  of  each  and  ever^  of  them,  he  cannot 
Mfeiy  proceed  to  trial,  as  he  is  advised  by  counsel,  and  yerily  belieyes  (3  Wend. 
425 ;  9  Id.  481);  that  he  has  fully  and  fairly  stated  the  case  to  his  counsel,  giving 
the  name  and  residence  of  such  counsel  (Rule  21 ;  4  How.  86;  8  /&.  418 ;  6  lb, 
296;  1  Oode  Rep.  117),  and  has  fully  and  fairly  disclosed  to  him  the  facts  which 
he  ezpeeta  to  nroye  by  each  and  every  of  his  witnesses  (9  Wend  10 ;  1  How.  55, 
70. 165;  1  Hill,  668);  and  that  he  has  a  good  and  substantial  defence  on  the 
B«itB  (1  How.  162),  as  he  is  advised  by  his  said  counsel,  and  yerily  believes  (4 
HSl,  64^  66 ;  1  How.  62).  The  affidavit  should  also  state  the  name  of  the  county 
designated  in  the  complaint  as  the  county  of  trial  (1  How.  184 ;  1  Hill,  668) ;  and 
if  not  made  by  all  the  defendants,  it  should  show  the  reason  why  it  is  not  so  made. 
(1  How.  156.)    (See  ante,  127  a.)  In  addition  to  what  has  usually  been  stated  in 
the  affidavita  concerning  venue,  either  party  may  state  the  nature  of  the  con- 
troversy, and  show  how  his  witnesses  are  material ;  and  may  also  show  where 
the  eauae  of  action,  or  the  defence,  or  both  of  them,  arose ;  and  those  facts  will 
be  taken  into  consideration  by  the  court,  in  fixing  the  place  for  trial.    (Rule  69.) 
The  ecmyenieaee  of  plaintiffs  witnesses  residing  out  of  the  State  will  not  be  re- 
garded as  ground  for  denying  the  defendant's  application  to  change  the  place  of 
trial.     {N.  J.  Zine  Co.  y.  Blood,  8  Abb.  147.) 

&  The  eoanty  in  whieh  the  witnesses  reside,  rather  than  the  disfance  they  will 
have  to  trayel,  must  goyem,  on  motions  to  change  the  place  of  trial.  {^People  v. 
Wriglit,  8  Code  R.  76;  6  How.  28.) 

&  In  deciding  motions  to  change  the  place  of  trial,  "courts  now  look  beyond 
the  affidavits  of  the  parties  and  the  advice  of  their  counsel,  to  the  cause  of  action 
and  the  defence,  to  ascertain  what  is  to  be  tried,  and  determine  from  a  view  of 
the  whole  case  as  presented  by  the  pleadings  and  affidavits,  whether  a  change  of 
the  plaee  of  trial  will  really  acoommodate  and  be  most  convenient  for  the  greatest 
Biimber  of  witnesses,  who,  in  the  rcAsonable  and  proper  exercise  of  care  and 

?iraiienee  in  the  preparation  for  trial,  will  be  required  to  attend  the  circuit." 
King  y.  VmideHnit,  7  How.  885.)  In  determining  such  motions,  the  convenience 
of  witnesses  is  the  main  consideration,  though  the  dispatch  or  delay  in  the  trial 
of  the  action,  by  the  change,  is  not  to  be  wholly  overlooked.  \Ih.)  And  it 
seema  that  the  objection  to  changing  the  place  of  trial  to  the  city  and  county  of 
Kew  York,  on  account  of  the  pressure  of  business  in  that  city,  and  apprehended 
delays  in  the  trial,  may  be  obviated  by  granting  an  election  to  the  parties  to 
substitute  an  adjoining  county,  Kings,  Richmond,  Westchester,  or  Rockland. 
(Ooodrieh  y.  Vanderbilt,  7  How.  467.)  The  place  of  trial  of  a  transitory  action 
should  be  in  the  county  where  the  principal  transaettons  between  the  parties 
oeenrred,  unless  the  preponderance  of  witnesses  is  so  great  as  to  warrant  the  court 
to  retain  the  place  of  trial  in  another  county.  {lb.;  Jordan  v.  Oarrisonj  6  id  6.) 
Therefore^  where  in  a  transitory  ctction  the  plaintiff  resided  in  Ulster  and  the  de- 
fendant in  Orleans  county,  and  the  place  of  trial  named  was  Ulster  coucty,  and 
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the  defendant  moyed  to  hftve  the  plaee  of  trial  ehaoged  to  Orieane  eonnty,  mad 
Bwore  to  sixteen  vitnesMs  residing  in  Orleans  eoanty ;  and  the  plaintiff  oppcwed 
the  motion  on  an  affidavit  drawn  in  the  nsaal  form,  swore  to  eighteen  witn^aaes 
residing  in  Ulster,  and  then  stated  that  he  ezpeoted  to  prove  bj  Sehoonmaker^ 
one  of  the  witnesses,  the  sale  of  the  demand  to  the  plaintiff, -^tkat  he  expeoied  to 
proye  by  six  other  witneeses  the  yalve  of  the  woodwork  of  the  wagons ;  by  nine 
others,  acknowledgmente  of  the  defendant^  made  at  yarious  times,  that  the  worlt 
had  b«en  sold  to  him,  and  his  promises  to  pa^  therefor ;  and  by  one  other  wit- 
ness, the  handwriting  of  the  detendant  to  eertain  letters  written  oy  the  defendant 
to  Sehoonmaker  on  the  subjeot  of  the  property,  Harris,  J.,  granted  the  rnotaon. 

a.  Very  Httle  reliance  ean  be  plaoed  opon  an  allegation  of  the  materiality 
of  witnessess,  unless  it  be  shown  wherein  they  are  material  {I%e  PwpU  y.  H«p99, 
7  How.  248.)    But  the  place  of  trial  may  be  changed  upon  anch  an  amdavit,  when 
no  witnesses  are  shown  to  reside  in  the  county  named  in  the  complaint  as  the 
eounty  of  trial.    (76. )    In  Hvll  y.  HuU  (1  Hill,  67 1 ),  a  motion  was  made  to  change 
the  yenue  from  AUeshany  to  Cattannigus,  on  an  affidavit  that  the  defendant  had 
fifteen  witnesses  in  Uie  latter  eoimty.    It  was  shown,  in  opposition^  that  tho  de- 
fendant's witnesses  resided  nearer  to  the  eourt-house  in  Aiieghany  than  te  the 
court-house  in  Cattaraugus;  vis:  twenty-five  miles  from  the  former,  and  twenty- 
seven  miles  from  the  latter.    But  the  court  granted  the  moUon,  and  Bronson,  J« 
said,  ''  On  a  question  of  venue,  we  look  to  the  oennty  in  which  the  witnesses  re- 
side, rather  tnan  the  distance  tbey  will  have  to  travel.    As  a  j^eneral  rule,  the 
convenience  of  witnesses  will  be  best  consulted  by  havins  the  trial  in  the  oounty 
where  they  reside.    That  course  will  be  less  likely  to  disturb  their  social  and 
business  relations  than  calling  them  to  a  foreign  county.'*    This  ease  was  cit4Ml 
and  approved  by  Parker,  J.  m  People  y.  Wright  (8  Code  B.  75 ;  6  How.  88 ; 
and  see  BeardeUy  v.  Diekelnoti,  4  How.  81.) 

6.  Oppoting  the  mo^iofi.— The  plaintiff  may  rerist  the  motioii,  by  an  affidayit 
showing  material  witnesses  (1  How.  56)  residing  in  the  county  named  in  the  eom- 
plaint  as  the  county  of  trial    (%  Caines*  R.  874;  8  id  96 ;  ft  Johns,  481 ;  7  Cowen^ 
102;  19  Wend.  10.)    But  he  must  swear  unqualifiedly,  that  he  has  witnesses  in 
or  near  the  oounty  named  in  the  eomplaint  as  the  county  of  trial,  of  an  equal 
number  with  those  of  the  defendant,  or  a  greater  number,  or  the  place  of  trial 
will  be  changed.    (12  Wend.  294.)    And  the  residenee  of  a  greater  number  of  wit- 
nesses in  an  adjoining  State,  adjacent  to  the  place  of  trial  named  in  the  eonplaiiit, 
is  not  sufficient  to  retain  the  plaee  of  trial.    (8  Wend.  882;  6  td  641 ;  4  HiU,  66, 
Bote.)    It  is  no  answer  to  a  motion  to  change  the  place  of  trial  that  by  granting 
it  the  plaintiff  will  lose  a  trial  or  a  term,  where  the  defendant  is  not  chargeable 
with  laches;  and  even  where  he  is  so  chargeable,  his  neghset  musi  be  sueh  ss  to 
produce  the  delay,  or  the  motion  will  be  granted.    (Lgneh  v.  Moeher^  4  How.  66 ; 
22  Wend.  616.)    Formerly  it  was  no  answer  to  the  motion,  that  the  cause  was  at 
issue  on  demurrer  only  (2  Hill,  882) ;  bat  now,  see  Ocuidr,  C%aptf»(20ode  B.  107). 
And  where,  on  motion  to  change  the  venue  firom  the  county  of  O.  to  the  county 
of  C.  the  defendant's  affidavit  stated  that  the  action  was  l»ronght  to  recover  for 
services  as  attorney,  rendered  by  the  ptetotiff  while  residing  in  the  county  ef  C, 
that  the  defendant  had  twenty  witnesses  in  the  latter  county,   and  that^  if 
the  plaintiff  should  claim  to  have  more  than  one  witness  (naming  him)  io  the 
county  of  O.  the  others  could  only  be  material  for  the  purpose  of  proving  the 
value  of  the  plaintiff's  services,  which  could  as  well  be  proved  by  witnesses  re- 
siding in  the  county  of  C. ;  and  the  plaintiff,  in  opposition  to  the  motion,  swore 
to  twenty-five  witnesses  in  the  county  of  O.,  ten  of  whom  were  attomeyi^  bat 
omitted  to  answer  the  matters  specially  set  forth  in  the  defendant's  sffidayitr--the 
motion  was  granted.    (6  Hill,  609 ;  1  How.  78.)    The  court,  in  deciding  the  mo- 
tion, will  consider  the  eonvenieace  of  witnesses.    (4  Wend.  208 ;  9  id.  461 ;  1  Hill, 
668,  671.    And  where  the  plaintiff  outnumbers  the  defendant  in  witnesses.    (18 
Wend.  294;  1  HiU,  668,  671),  or  ewears  to  an  equal  number  (6  Cow.  414;  12 
Wend  291),  the  motion  will  be  denied  (Austin  v.  i7i#idbZ«y,  18  How.  676),  bat 
not  under  all  circumstances.   (5  Hill,  609 ;  1  How,  78.)  So  where  it  is  clear  that 
the  defendant's  object  is  merely  delay  (12  Wend.  293;  22  id.  616;  10  id  ill), 
or  where  his  affidavit  is  defective  (19  Wend.  617 ;  9  tdL  481 ;  22  tdL  686  ;  8  Hill, 
869),  the  motion  will  be  denied.    And  where,  in  a  common  action  of  aasompsit^ 
the  defendant  swore  to  seventy>eight  witnesses  as  material  to  his  defence,  it  was 
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a  fnad  upon  the  eoitrt^  the  nature  of  the  action  not  being  fully  ez- 
plaiBed  to  tmtaaij  the  court  that  the  number  of  witnessed  was  necessary.  (1  How. 
12a  ;  4  Hill,  6S6w) 

«,  Where  a  party  meets  an  application  made  by  his  adversary  to  change  the 
▼Cttae,  by  a  stipolatiott  not  to  give  any  evidence  except  as  to  facts  occurring  in 
tka  eoanlj  where  the  venue  is  laid,  the  venue  wUl  not  be  changed.  {S^Uh  y. 
AwtrilL  1  BarU  28.) 

Al  Where  the  plaintiff  undertook  to  bear  all  the  ezpeoses  of  bringing  the 
daiandajiti'a  witoesMe  to  the  county  where  the  venue  was  laid,  the  motion  to 
ckan^e  waa  denied.  (  Worthy  y.  Gilbert,  4  Johns.  492.)  But  in  another  case  it 
m  aaid  thai  the  venue  will  not  be  retained  if  it  ought  to  be  changed  for  the  con- 
'reucnee  of  witnesses^  on  the  advene  party  stipulating  to  pay  the  ezpeoaes  of 
^efeadant^a  witnestea.    {ReiMcne  y.  Harmon,  4  Wend.  208.) 

c.  Where  after  service  of  papers  for  a  motion  to  change  the  venue,  together 
vitk  ao  order  to  stay  proceedings^  the  plaintiff  amendMl  hia  declaration  by 
ThaBE^ng'  the  yenue  to  another  county,  and  it  appeared  on  the  motion  that  the 
plaiatiff  had  a  sufficient  number  of  witnesses  to  retain  the  venue  in  the  latter 
aatia^,  aad  that  the  defendant  had  had  time  to  serve  new  paDcrs  since  the 
■mendaiflBty  bat  onitted  to  do  ao,  the  motion  waa  denied.  (1  Hill,  874.)  And 
wheve,  OEB  reeeivin^  notice  of  the  motion,  the  plaintiff  agreed  to  change  the  venue, 
•eeording  to  the  wuh  of  the  defendant,  provided  he  would  accept  short  notice  of 
trial,  the  motion  was  denied,  as  defendlaat  could  not  show  it  to  he  impossible  for 
him  to  prepare  for  trial  on  short  notice.  (2  Wend.  498.)  So,  where  the  defend- 
ant alter  acrviee  of  his  papers^  and  before  the  motion  was  actually  made,  suffered 
a  defisolt  for  not  pleading,  this  was  held  to  defeat  the  application,  even  though 
he  obtained  and  served  an  order  staying  proceedings    (4  Hill,  69,  note.) 

d^  Where  the  ground  of  the  motion  is  that  a  fair  and  impartial  trial  cannot 
he  had  in  the  county  named  in  the  complaint  as  the  place  of  trial,  this  fact  must 
be  made  to  ^pear  to  the  court  very  conclusively,  in  order  to  induce  it  to  chance 
the  TeaiieL  Aeeordiagly  the  motion  was  refoited  where  it  was  founded  merely 
oa  the  laet  ihat  the  sheriff  of  the  county  was  a  party  to  the  suit  (2  Caines'  K 
46),  er  that  the  eorporatioa  of  the  city  of  New  York  was  a  party,  where  the 
vcBoe  'was  laid  in  that  mty  (2  Johnu  Oaa  886),  or  in  an  acUon  for  slander  or  libel, 
that  a  yiolent  party  spirit  prevailed  in  the  coun^.  (1  Caines'  B.  487.)  And 
the  ezktenee  of  a  rtrong  popular  excitement  in  a  county  on  the  subject-matter 
ef  a  Ithel  aait,  waa  held  to  be  no  cause  for  refusing  to  change  the  place  of  trial 
ea  aa  ovdiaary  affidayil  (2  Wend.  260;  8  Gaioes'  R.  127.)  But  the  place  of 
trial  waa  ehaoged  on  the  ground  of  ezeitement,  after  two  ineffectual  attemj)t8  to 
obtam  a  yerdict  in  the  county,  where  it  was  laid.  (12  Wend.  208.)  And  it  waa 
held  aalliuMMt  eaoae  to  change  the  place  of  trial,  that  the  circuit  judge  of  the 
diitrist  w^ere  the  yenae  was  laid,  was  previous  to  his  appointment  counsel  in 
the  cauae.  (2  Wend  290,  but  see  note  to  section  28.)  A  supposed  excitement 
or  prcjodiee^  which  makes  it  doubtful  whether  a  fair  and  impartial  trial  can  be 
had  in  the  eonnty  to  which  it  is  m^ved  to  change  the  place  of  trial,  is  no  cause 
for  reiosiBg  the  moboOb  The  isability  to  obtain  a  fair  and  impartial  trial  must 
be  Nearly  eslabliahed.  An  actual  experiment,  by  way  of  trying  the  cause,  or 
attempting  to  impannel  a  jury,  should  first  be  madcu  \Peofyle  v.  Wrightf  8  Code 
B.76;  6  How.  28.) 

a  The  intention  of  the  court  to  diange  the  place  of  trial  of  an  action,  will  not 
be  inferred  from  the  mere  fact  that  -^he  court  has  made  an  order  referring  the 
cause  to  a  referee  resident  in  a  county  other  than  that  named  in  the  complaint 
aa  the  county  of  trial    (  WlueUr  v.  Maitland,  12  How.  86.) 

/.  Where  a  motion  to  change  the  venue  was  made  by  the  defendant,  and 
doriog  the  time  the  question  was  held  under  advisement,  the  plaintiff  took  an 
inquest  on  a  regular  call  of  the  calendar,  there  being  no  stay  of  proceedings,— 
kdd  that  the  plaintiff  wm  irteguUtr.  The  ptlainUff  took  the  risk  of  having  his 
prseeedlngs  set  aaide  if  the  motion  was  decided  against  him.  (  Wilwn,  v.  Men- 
dereon,  15  Hew.  90.) 
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TITLE  V. 

Manner  of  Commencing  Civil  Actions. 

Section  127.    ActioiM,  how  eommeoced. 

128.  SummonB,  requisiteB  of. 

129.  Kotice  to  be  inserted  in  eammons. 

ISO.  Complaint  need  not  be  served  with  summoBSi 

181.  Defendant  anreasonably  defending. 

182.  NoUee  •f  lis  pendente 

183.  Service  of  summons. 

134.  Return  of  eummoBSi 

135.  Publication  of  summons. 

136.  Proceedings  when  part  only  of  defeodants  aenred. 

137.  When  service  by  publication  complete. 

1 38.  Proof  of  service. 

189.    When  jurisdiction  of  action  acquired. 

§  127.  [106.]    Actions  how  commenced. 
Civil  actions  in  the  courts  of  record  of  this  State,  shall  bo 
commenced  by  the  service  of  a  summons. 

a.  The  ofdy  mode  of  commencing  an  action  under  the  code  is  by  sunmoiis 
(sec  99, 127),  or  the  obtaioing  a  provisiooal  remedy.  (Sec  189 ;  Ex  pturte  JUmtom^ 
8  Code  Rep.  U8 ;  Moore  V.  Thaytr,  ib.  176 ;  Treadwell  v.  Ltmlor,  16  How.  8.) 
The  summons  is  the  process  of  the  court,  and  shouJd  be  governed  and  regulatea 
by  the  rules  of  practice  formerly  applicable  to  a  capicu,  so  far  as  those  rules  can. 
properly  be  maae  to  appl^.    (Blanchard  v.  Strait,  8  How.  84») 

0.  For  the  purpose  of  laeuias  a  warrant,  under  the  non-imprisonment  act,  the 
action  is  sufficiently  commence!  by  lodging  the  summons  with  the  sheriff,  with 
intent  that  it  should  be  served.    {Oregory  v.  Weiner,  1  Code  Bep.,  K.  ^,  S1(X) 

c.  In  an  action  against  a  sheriff  for  an  eecape,  the  voluntary  return  of  tha 
prisoner  before  the  actual  service  of  the  summons,  although  after  ite  delivery  to 
the  coroner  for  eervice,  is  a  good  defence ;  the  return  was  before  the  action  waa 
commenced.     {Wiggin  v.  Orter,  5  Duer,  118.) 

d.  There  is  no  other  mode  of  bringing  a  party  into  court  affainst  his  will,  except 
by  the  service  of  a  summons.  And  where  a^Jaintiff  amended  his  complaint  by 
adding  parties,  and  then  proceeded  to  judgment  without  serving  the  eummons  on 
such  added  defendants,— neld  that  he  was  irregular.  {Akin  y,  Albany  JTorik.  R. 
JB.  Co.,  14  How.  837.) 

See  section  139,  po*t, 

§  128,  [107.]    8umm4>ns*    Hequisites  of. 

The  summons  shall  be  subscribed  by  the  plaintiff  or  his 
attorney,  and  directed  to  the  defendant,  and  shall  require  him 
to  answer  the  complaint,  and  serve  a  copy  of  his  answer  on  the 
person  whose  name  is  subscribed  to  the  summons,  at  a  place 
within  the  State,  to  be  therein  specified,  in  which  there  is  a 
post-office,  within  twenty  days  after  the  service  of  the  summons, 
exclusive  of  the  day  of  service. 


§128.] 
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€,Iftane  ttf  the  court,  &e. — ^Tliis  section  (128)  neither  directly  nor  indirectly 
icqoireB  thmt  a  sammons  shonld  name  the  court  or  the  title  of  the  action  ;  and 
the  form  of  summont  recommended  by  the  commissioners  in  their  first  report, 
eoBtained  neither  the  name  of  the  court  nor  the  title  of  the  cause.    Nevertheless, 
fte  veight  of  opinion  seems  to  be  in  favor  of  the  insertion  at  least  of  the  name 
•f  the  eourt  in  the  anrnmons.    Where  the  summons  is  annexed  to  a  copy  of  the 
camplaint,  there  ean  exist  no  neceasity  for  repeating  in  the  summons  the  name  of 
tbe  coart,  or  the  names  of  the  parties ;  such  information  is  supplied  by  the  com- 
pbisl     But  "where  the  summons  is  served  without  any  copy  of  the  complaint,  as 
provided  by  seetion  180,  then  it  becomes  necessary  to  insert  the  name  of  the 
esart*  and  the  names  of  the  parties  in  the  summons;  otherwise  a  defendant 
vonld  be  left  in  ignorance  of  where  he  is  to  find  a  complaint  filed,  who  is  the 
I^Dtiffy  and  vrbo  is  his  co-defendant  (if  any) ;  accordingly,  in  cases  where  no 
fopf  of  the  eoimplaifU  vku  served  with  the  summons,  the  court  held  that  the  sam- 
moias  mnst  state  the  name  of  the  court  (Anon.  2  Code  R.  76 ;  Walker  v.  Hubbard, 
4  How.  154.)     In  stubeequent  cases  (from  the  reports  of  which,  however,  it  does 
not  clearly  appear  whetner  or  not  any  copy  or  the  complaint  was  served  wiih 
the  lonunoBS^,  the  distinction  between  the  cases  in  which  a  copy  of  the  complaint 
k  served  with  the  summons,  and  in  which  it  is  not,  appears  to  have  been  lost 
light  of;  and  the  courts  use  language  indicative  of  an  opinion  that,  in  all  eaees, 
the  aammons  must  state  the  name  of  the  court  in  which  the  action  is  brought. 
{JHx  T.  Palmer,  6  How.  2S8 ;  3  Code  R.  214 ;  Jamee  v.  Kirkpatrick,  6  How.  241 ; 
%  Code  R.  174.)    A  summons  is  not  void,  but  at  most  merely  voidable,  for  omitting 
to  state  the  name  of  the  court.    It  is  not  a  statutory  requisite  of  a  summons  that 
it  diall  state  the  name  of  the  court  in  which  the  action  is  brought   The  judiciary 
act  (Laws  1847,  p.  336)  does  not  apply.     {Tollman  v.  Hinman,  10  How.  90.)    U 
happened  in  one  ease  that  the  name  of  the  court  in  which  the  action  was  brought 
was  omitted  both  in  the  summons  and  complaint;  and  there  the  supreme  court 
refosed  a  motion  for  leave  to  amend  by  inserting  the  name  of  that  court..  (  Ward 
y.Stringham^  I  Code  Rep.  118.)    In  another  case,  the  summons  was  served  with- 
oat  a  copy  of  the  complunt,  and  without  the  name  of  any  court  appearing 
thereon.    The  defendant  demanded  a  copy  of  the  complaint,  and  one  was  served 
eatitled  "  Sop.  Court,"    On  motion  to  set  aside  the  proceedings,  it  was  held  that 
the  name  of  the  court  sufficiently  appeared ;  and  tne  plaintiff  was  allowed  to 
amend  by  entitling  the  summons  and  complaint  in  the  '^ Supreme  Court;"  and 
the  court  said  it  was  not  analogous  to  a  case  where  all  reference  to  a  court  was 
omitted  in  the  complaint     (  Walker  v.  Hubbard,  4  How.  154.)    In  this  last  case, 
the  plaee  of  trial  named  in  the  complaint  was  not  the  city  of  New  York;  had  it 
been,  the  abbreviation  "Sup.  Court"  would  have  left  it  doubtful  whether  the 
"supreme  "  or  the  ** superior  "  court  was  intended  by  the  contraction  *'  sup.  ;'*  as 
the  plaee  of  trial  was  out  of  the  cityof  New  York,  the  inference  naturally  was 
that  the  supreme  court  was  meant    Where  a  summons  was  served  which  did  not 
mention  the  name  of  any  court  (and  without  any  copy  of  the  complaint),  the 
defendant  disregarded  it,  and  the  plaintiff  took  judgment  for  want  of  an  answer, 
the  eourt  set  the  judgment  aside,  and  without  requiring  the  defendant  to  put  in 
SB  affidavit  of  merits.     {Jamee  v.  Kirkpatriek,  3  Code  R.   174 ;  6  How.  241 ; 
Onden  V.  Drew,  3  Daer,  654.)    The  court  further  held  that  the  defendant  had  not 
waived  the  defect  in  the  summons  by  laying  by  and  permitting  the  plaintiff  to 
take  judgment;    because,  until  judgment  was  entered,  the  defendant  was  not 
informed  in  what  court  the  action  was  commenced,  and  could  not  know  in  what 
court  he  was  to  move  to  set  the  summons  aside.    (75.)    But  where,  after  a  sum- 
mons wss  served  (without  any  copy  of  the  complaint,  and  without  naming  any 
eourtV  the  defendant  save  a  general  notice  of  appearance,  it  was  held  that  he 
thereoy  waived  the  defect  in  the  summons.    {Dix  v.  Palmer,  3  Code  R.  214;  6 
How.  283 ;   WM  v.  Molt,  6  id.  439.)    The  11th  of  the  supreme-court  rules  recog- 
nizes, by  its  very  langusge,  a  epeeial  or  limited  retainer,  and  which  would  not  be 
deemied  an  appearance  in  the  action  on  the  part  of  the  defendant ;  and  if  the 
defendant's  attorney  was  retained,  and  appeared  only  for  the  purpose  of  moving 
to  set  aside  the  summons  for  irregularity,  he  should  have  given  notice  of  a  special 
or  limited  retainer  and  appearance  only.    The  general  appearance  will  be  a 
waiver  of  such  irregularities  only  as  appear  on  the  face  of  tne  summons.    ( Voor^ 
"^'^  T.  Beofield,  7  How.  51.)    Where,  however,  the  summons  is  accompanied  with 
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the  complaint  contaiDing  a  proper  prayer  for  relief,  so  that  the  defendants  can- 
not be  misled  or  prt-jndiced  by  the  irregularity  in  the  Bummons,  the  court  will 
be  reluctant  to  set  aside  the  summons  for  each  a  defect ;  and  where  a  notice  of 
motion  to  set  aside  proceedings  for  such  a  defect  was  signed  M.  cfe  R,  attorneys 
for  the  defendant,  the  court  construed  the  notice  as  a  general  appearance  in  the 
action,  and  a  waiver  of  the  defect  in  the  summons.  (Beater  v.  Arnold^  9  Uovr. 
446.) 

a.  Amending  9wnmont.--~k  mistake  in  the  form  of  a  summons  has  been  held 
not  within  section  172  {Dihhlee  v.  Ma9(my  I  Code  R.  87) ;  therefore,  where  in  an 
action  on  contract,  to  recover  the  price  of  goods  sold  and  dftlivered,  the  summons 
did  not  state  the  amount  for  which  judgment  would  be  demanded,  but  stated 
that  the  plaintiff  would  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint,— on  motion  for  judgment,  it  was  held  that  the  mistake  in  the  summons 
could  not  be  disregarded  ;  and  the  motion  was  denied.  Although  the  court  may- 
have  the  power  to  amend  the  summons,  it  could  only  be  done  on  motion  to 
amend  it  {McCrane  v.  M&ulton,  8  Sand.  786 ;  Allen  v.  Allen,  14  Ho^.  248.)  In 
the  former  case  plaintiff's  attorney,  after  service  of  the  summons,  discovered  m 
mistake  therein  ;  ne  made  the  requisite  amendment  of  course,  and  re-served  tlie 
summons.  The  defendant  moved  to  set  aside  the  amended  summons.  Mason,  JT., 
with  the  concurrence  of  all  the  justices  of  the  superior  court,  granted  the  motion, 
and  held  that  a  summons  cannot  be  amended  without  leave  of  the  court.  Section 
172  does  not  apply  to  a  summons;  which  is  not  a  pleading,  but  a  proces&  The 
power  of  amendment  is  in  terms  confined  to  the  court,  by  section  178. 

h.  In  one  case  (Davenport  v.  Ruatell,  2  Code  R.  82),  where  a  party  served  a 
summons  which,  before  any  proceedings  had  been  taken  thereon,  he  discovered 
to  be  irregular,  and  thereupon  served  an  amended  summons,  it  was  held  in  a 
county  court,  that  there  was  no  objection  to  such  a  course.  The  case  is  not  very 
fully  reported ;  but  it  seems  to  have  been  decided  on  the  express  ground  that 
the  defendant  was  not  prejudiced^  and  is  therefore  perhaps  not  inconsistent  with 
the  other  decisions. 

c.  Where,  by  setting  aside  a  summons  and  complaint  as  irregular,  the  plaintiff 
would  be  barred  of  his  right  of  action  by  reason  of  the  statute  of  limitations,  the 
court,  instead  of  setting  the  proceedings  aside,  will  permit  an  amendment  to  be 
made  on  payment  of  costs.     ( Weare  v.  Slocum,  1  Coae  Rep.  105,  8  How.  879.) 

d  Misnomer. — It  seems  that  if  there  is  a  misnomer  of  the  defendant  (except  in 
eases  coming  within  section  176)  in  the  summons,  he  may  take  advantage  of  it 
by  motion  to  set  aside  the  summons;  thus,  where  in  the  copy  summons  and 
complaint  served,  the  defendants  were  described  as  Isaiah  N.  Hart  and  Samuel 
Spear,  and  their  true  names  were  Isaac  N.  Ilart  and  Simon  Spear,  the  court 
(Strong,  J.)  in  granting  a  motion  to  set  aside  the  summons  and  complaint,  said, 
**  Prior  to  1825,  it  was  the  practice  to  set  aside  process  and  all  subsequent  pro- 
ceedings  for  misnomer  of  defendants,  if  they  applied  before  appearance  and 
before  the  time  of  pleading  had  expired  (4  Cow.  148).  But  in  that  year,  a 
general  rule  was  adopted,  by  which  it  was  declared  the  court  would  not  enter- 
tain such  motions  in  future,  but  would  leave  the  parties  to  the  remedy  of  a  plea 
in  abatement  (4  Cow.  167).  No  similar  provision  is  contained  in  tiie  present 
rules  of  the  court;  and  it  is  doubtful  whether,  under  the  code,  the  former 
remedy  in  such  case,  of  a  plea  in  abatement,  exists.  {Gardner  v.  Clark,  6  How; 
449.)  There  should  be  some  remedy ;  and  I  am  inclined  to  think  the  practice 
which  existed  before  the  rule  of  1826,  of  moving  the  court  to  set  aside  the  pro- 
ceeding, is  now  in  force  under  rule  92  of  the  rules  of  1847  [now  rule  98]. 
(ICUiott  V.  Hart,  7  id  25.) 

e.  SubteriptioH. — With  reference  to  that  portion  of  the  section  which  requires 
the  summons  to  be  subscribed  by  the  plaintiff  or  his  attorney,  it  was  held  that 
the  attorney  there  mentioned  meant  an  attomey>at*law ;  and  where  the  summons 
was  signed  by  a  person  not  an  attorn ey-at-I aw,  with  the  plaintiff's  name,  "  by 
I.  G.  Cramer,  agent,"  it  was  held  that  the  rcauirements  of  the  statute  had  not 
been  complied  with.  ( Weare  v.  Slocum,  1  Coae  Rep.  105  ;  8  How.  897.)  Where 
an  infant  was  plaintiff,  and  sued  by  guardian,  it  was  held  that  the  attorney  con- 
ducting the  suit,  although  not  strictly  the  attorney  of  the  plaintiff,  might  never* 
theless  subscribe  the  summons.  (Hill  v.  Thacter,  2  Code  Rep.  8;  8  How.  407.) 
/  Afler  oMwer  of  title, — Where,  after  an  answer  of  title  in  a  justice's  court, 
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iiMikRi  for  tie  same  cause  of  action  is  commenoed  in  the  supreme  or  a  county 
(cart,  the  rommoiis  ehonld  allude  to  the  suit  before  the  justice  bv  some  suitable 
irenent  {McNamara  ▼.  Bttely,  2  Code  Rep.  42 ;  4  How.  44.^  But  its  omitting 
td  do  so,  is  not  such  an  hregnlarity-  as  will  entitle  the  defendant  to  move  to  sec 
itiside. 

tf.  Rtf^tiewitUive  character. — It  is  presumed,  that  where  a  party  sues  or  is 
Rcd.  in  8  reDresentatiTe  character,  the  character  in  which  he  sues  should  be 
iiittl  after  his  name  in  the  summons  (1  Arch.  PI.  81) ;  as,  whether  he  sues  as 
twtee,  exeentor,  or  how  otherwise. 

&  Action  against   county, — In  an  action  against  a  county,  the  defendants 

!bild  be  deaeribed  as    •'  the  board  of  Superviiws  of  the  county  of ;" 

bnlixiaii  action  against  the  supervisors,  the  defendants  shonld  be  described  by 
4eir  indiYidnal  names,  and  by  their  name  of  office.  (  WUd  v.  ffd  of  Supervisors 
ef  C9ivmbia,  9  How.  815.)  Where,  in  an  action,  the  defendants  are  described  as 
'Ihe  Board  of  SaperTisors,"  the  court  will  intend  the  action  is  against  the 
ttwaty.    {lb.) 

t.  Penal  aetions. — ^In  actions  for  the  recovery  of  any  penalty  or  forfeiture, 
^  sammons  should  be  endorsed  with  a  general  teference  to  the  statute  by 
vKA  soeh  penalty  is  given.  (2  R.  8.  481,  s.  7;  17  Wend.  86;  4  Denio,  269) ;  and 
lee  note  to  seetion  52,  ante. 

For  the  form  of  the  summons  when  served  without  any  copy  of  the  com- 
P^t,  lee  eeetion  130;  and  when  served  by  publication,  see  section  185. 

§  129.  [108.]  (Am'd  1849.)  Notice  to  be  inserted  in  sum- 
mons. 

The  plaintiff  shall  also  insert  in  the  summons  a  notice,  in 
sabstance  as  follows : 

1.  In  an  action  arising  on  contract,  for  the  recovery  of 
money  only,  that  he  will  take  judgment  for  a  sum  specified 
tlerein,  if  the  defendant  fail  to  answer  the  complaint,  in  twenty 
i^jB  after  the  servnce  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  summons, 
tke  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in 
the  complaint. 

d.  Conttrueiion  of  section. — ^The  tme  construction  of  this  section  is:  where 
tti«  aetioB  is  brought  for  the  recovery  of  a  sum  of  money  payable  by  the  con- 
^^  on  which  the  action  is  brought,  whether  that  contract  be  verbal  or  written, 
^ipKcsed  or  implied,  and  even  if  it  be  no  more  than  a  legal  duty  or  liability, 
mther  imposed  by  statute  or  declared  by  the  judgment  of  a  court,  if  the  sum 
ned  for  is  certain  in  amount,  or  capable  of  being  reduced  to  a  certainty  by  com- 
pitatioD,  then  the  summons  must  be  in  the  form  prescribed  by  subd.  1 ;  and  upon 
fBT  failure  to  answer  and  contest  the  existence  of  the  contract,  liability,  or  duty, 
iodgment  may  be  taken,  for  want  of  an  answer,  in  the  manner  prescribed  by 
f^bd.  1,  of  B.  246.  In  other  actions,  the  summons  must  be  in  the  form  prescribed 
V  Biibd.  2  of  8.  129,  and  judgment  can  be  obtained  only  upon  apphcation  to  the 
*o«rt.  (Birdseye,  J.,  The  People  v.  Bennettj  6  Abb.  343.)  The  two  subdivisions 
of  this  seetion  are  intended  to  represent  the  two  classes  into  which  actions  were 
oivided  before  the  code, — actions  ex  contractu  and  actions  ex  delicto.  The  words 
"ariBiii^  on  eontraet,"  in  the  first  subdivision,  are  to  be  regarded  as  merely  a 
f'lQslation  of  the  old  Latin  phrase,  ex  contractu;  and  they  extend  to  and  include 
inpiied  contracts,  as  well  as  those  which  are  expressed.  {Id)  The  phrase  "  for 
tJ**  recovery  of  money  only,"  in  subd.  1,  means  the  recovery  of  a  aefinite  sum 
^  moDey  as  such,  and  without  oalUng  npon  the  court  to  ascertain  or  adjudge 
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anythiDg  but  the  ezfetence  or  terms  of  the  contract  by  which  it  accrued  due. 
{Tuttle  y.  Smith,  14  How.  895;  6  Abb.  829.)  An  action  that  requires  the  deter- 
mination  of  amounts  unliquidated  in  their  naiure,  requiring  other  proof,  mu3. 
depending  upon  other  considerations  than  such  as  appear  in  the  contract  itaelf^ 
is  not  to  be  deemed  an  action  for  the  recovery  of  money  only,  but  rather  an. 
action  to  establish  and  ascertain  the  plaintiff's  right  to  damages,  which  are  U> 
be  paid  in  money.  {Id,)  The  actions  referred  to  in  the  first  division  *'are  actions 
at  law,  properly  so  called,  in  which,  from  the  nature  of  the  contract^  the  plain- 
tiff knows  and  can  specify  the  sum  he  is  entitled  to  recover."  (Oakley,  J.,  West 
Y.  BrewiieTy  1  Duer,  64*7.)  "  I  suppose  subdivision  1  ought  only  to  be  applied  to 
those  contracts  which  in  terms  provide  for  the  payment  of  money."  (BarculOy 
J.,  ff^de  Park  v.  Teller.  8  How.  604.) 

a.  Actions  mthin  subdivision  1. — ^An  action  to  recover  a  penalty  given  by 
statute  (77k0  People  v.  Bennett,  6  Abb.  884;  6  id  343),  for  goods  sold  and  deliv- 
ered (Diblee  v.  Mason,  1  Code  Rep.  37),  to  recover  the  sum  of  $200,  as  liquidated 
damages  on  the  breach  of  a  contract,  containing  a  proviso,  that  in  case  of 
non -performance,  the  party  (ailing  to  perform  should  pay  that  amount  as  liqui- 
dated damages  {Hvde  Park  v.  Teller,  8  How.  604) ;  also,  where  the  complaint  set 
up  a  contract  ana  breach,  and  prayed  judgment  for  a  specific  sum  (Croden  ▼. 
Jjrew,  3  Duer,  654),  for  damages  for  death  of  one  by  wrongful  act     Doedt  v. 

Wiswall.  16  How.  128;  and  see  in  note  to  section  121,  ante.) 

b.  Actions  within  sttbdivision  2. — ^An  action  on  the  common  law-liability  of 
an  innkeeper  (The  People  v.  Willett,  6  Abb.  87),  against  an  attorney  for  an 
account  of  moneys  collected  bv  him  ( Wett  v.  Brewster,  1  Duer,  647);  to  recover 
money,  where  the  complaint  also  seeks  to  vacate  an  agreement  extending  the 
time  of  payment,  for  fraud,  and  to  obtain  an  immediate  judgment  for  the  whole 
demand  {Travis  v.  Tobias,  7  How.  90) ;  to  recover  money  where  the  complaint 
charges  fraud  {F\eld  v.  Morse,  7  How.  12),  for  wrongfully  taking,  detaining,  and 
converting  personal  property  {Voorhies  v.  SeofUJd,  id.  61);  to  recover  unliqui- 
dated damages  {Croden  v.  Dreto,  3  Duer,  664;  Tuttle  v.  Smith,  14  How.  896;  6 
Abb.  829;  2ne  People  v.  Bennett,  6  Abb.  848);  to  recover  damages  for  the  breach 
of  a  contract  to  convey  a  farm  and  personal  property  {Johnson  v.  Paul,  14 
How.  454);  upon  an  undertaking  of  bail  {Kelsey  v.  Covert,  16  id.  92);  for  the 
breach  of  a  contract  of  warranty  upon  an  exchange  of  horses  {Dunn  v.  Blooming^ 
dale,  14  id.  474 ;  6  Abb.  840  n) ;  for  the  breach  of  a  contract  to  marry  (Davis  v. 
Bates,  6  Abb.  16;  McDonalds.  Walsh,  hid  68;  M'NeffY.  Short,  14  How.  463; 
the  cases  of  Williams  v.  Miller,  4' How.  94;  2  Code  Rep.  66;  Leopold  v.  Pophen- 
heim^r,  I  Code  Rep.  89,  to  the  contrary,  are  overruled) ;  against  a  carrier  for  the 
loss  of  goods  entrusted  to  him  to  carry  {Flynn  v.  Huditon  River  R.  R,  Comp.,  6 
How.  808;  ffyde  Park  v.  Teller,  8  id  604;  HewiU  v.  Bowell,  id.  346;  Clor  v. 
Mallory,  1  Code  Rep.  126;  Campbell  v  Perkins,  4  Selden,  488,  overruling  Trapp 
v.  AT.  Y.  &ErieR.  R.  Comp.,  6  How.  287) ;  and  in  Zahriskie  v.  Smith  (3  Kernaa, 
883^,  Denio,  J.,  says,  ^  Actions  for  the  breach  of  promise  of  marriage,  for  the 
unskillfulness  of  medical  practitioners,  contrary  to  their  implied  undertaking,  the 
imprisonment  of  a  party  on  account  of  the  neglect  of  his  attorney  to  perform 
his  professional  engagement, — fall  under  the  head  of  actions  which  die  with  the 
person,  being  considered  virtually  actions  for  injuries  to  the  person. 

c  What  is  a  sufficient  notice. — A  notice,  in  a  summons  under  the  first  sub- 
division, that  the  plaintiff  will  take  judgment  for  a  g^ven  sum  "with  interest" 
thereon  from  a  specified  day,  is  a  sufficient  compliance  with  the  provisions  here 
contained ;  and  while  the  legal  rate  of  interest  is  seven  per  cent.,  that  will  be  the 
rate  assumed  where  not  otherwise  specified ;  it  leaves  nothing  to  be  done  but  the 
computation  of  the  legal  interest  to  the  day  the  judgment  is  entered.  (Swift  v. 
DeWitt,  8  How.  280,  282;  1  Code  Rep.  26.)  The  summons  must  follow  one 
or  the  other  of  the  forms  prescribed  (Ridder  v.  Whitloek,  12  How.  208);  it 
cannot  follow  both,  and  if  it  do,  it  will  be  irregular;  thus,  it  cannot  give  notice 
that  the  plaintiff  will  take  judgment  for  a  certain  sum  against  one  defendant, 
and  for  tne  relief  demanded  in  the  complaint  against  all  the  defendants.  (Bax^ 
ter  V.  Arnold,  9  How.  446.)  As  the  summons  is  the  first  proceeding  in  the 
action,  and  all  subsequent  proceedings  are  supposed  to  be  based  upon  it,  if  the 
complaint  does  not  conform  to  the  summons,  it  is  the  complaint  and  not  the  sum- 
mons which  is  irregular.    (Boington  v.  Lapham,  14  How.  860 ;  Tuttle  y.  Smith, 
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aSffi;  6  Abb.  M9;  Shaferv.  ffwnphrey,  16  How.  664;  Jiiddn-  v.  Whitloek,  IS 
•iSW;  J><m*  V.  Bate»^  6  Ahb.  15,  overrnling  on  this  point  Voorkies  v.  Scofield, 
iHow.  51 ;  Uyde  Park  v.  Teller,  8  id  604.)  See.  in  note  to  section  142,  subd.  1, 
fitt:  Complaint  ntutt  agree  toith  nanmons  <u  to  the  nature  of  the  cause  of  action. 

M30.  [109.]  (Am'd  1849— 1851.)  Service  of  complaint. 

A  copy  of  the  complaint  need  not  be  served  with  the  sum- 
mons. In  such  case,  the  summons  must  state  where  the  com- 
plaint is  or  will  be  filed  ;  and  if  the  defendant,  within  twenty- 
days  thereafter,  causes  notice  of  appearance  to  be  given,  and, 
in  person  or  by  attorney,  demands  in  writing  a  copy  of  the 
complaint,  specifying  a  place  within  the  State  where  it  may  be 
eerred,  a  copy  thereof  must,  within  twenty  days  thereafter,  be 
served  accordingly ;  and  after  such  service,  the  defendant  has 
twenty  days  to  answer;  but  only  one  copy  need  be  served  on 
the  same  attorney. 

A.  Form,  ofstemmonK — If  the  summons  state  that  a  copy  of  the  complaint  had  been 
filed,  instead  of  stating  that  the  complaint  had  been  nled,  it  is  not  such  an  irreg- 
uUtity  as  will  vitiate  a  judgment  entered  for  default  of  an  answer.  {Hart  v. 
Kremer,  2  Code  Rep.  60.)  If  the  complaint  is  filed,  and  no  copy  is  served  with 
Uie  summons,  and  the  snmraons  instead  of  stating  where  the  complaint  is  filed, 
itsteaibat  a  copy  of  the  complaint  "  ia  annexed,'*  the  summons  will  be  irregular, 
iodmay  be  set  aside  on  motion  (Keeler  v.'Belte,  3  Code  Rep.  188);  but  such  a 
nmmona  ia  not  a  nullity,  and  if  the  defect  can  be  remedied  without  doing  injos- 
ties,  md  eapecially  if  no  injury  has  been  occasioned  by  the  omission,  it  is  the 
^otj  of  the  court  to  disregard  it  or  allow  an  amendment.    (76.) 

h.  In  fthat  eatee  copy  complaint  must  he  served. — ^The  only  cases  in  which  the  code 
cxpT«ia\y  aathorizes  the  defendant  to  demand  a  copy  of  the  complaint,  is  where 
^ere  hatf^en  personal  service  of  the  summons,  but  no  copy  of  the  complaint  has 
i«M  served  with  it ;  and  where  a  defendant  has  been  served  by  pubFication  of 
&»  enmmona,  and  the  mailing  a  copy  of  the  summons  and  complaint  addressed 
to  him,  he  is  not  entitled  as  of  course  to  demand  a  copy  of  the  complaint  to  be 
wired  on  him,  and  to  have  twentv  days  to  answer  after  compliance  with  the  de- 
nsQtl.  (Mackay  v.  Laidlaw,  18  How.  129.)  In  such  a  case,  the  defendant  may 
obtain  an  order  for  further  time  to  answer,  and  to  have  a  copy  of  the  complaint 
Krved  on  him.  As,  in  such  a  case,  the  complaint  is  on  file,  the  defendant  need 
Botnsort  to  a  motion  to  obtain  a  copy.  If  the  defendant  does  not  demand  a  copy 
of  the  complaint  within  twenty  days  after  service  of  the  summons,  the  plaintiff 
is  not  obliged  to  serve  a  copy.  {Enys  v.  Overing,  2  Code  R.  79;  Bennett  v.  Delieker, 
^  ib.  117.)  But  in  such  a  case,  the  court,  on  motion  of  the  defendant,  may  make 
sn  order  for  a  copy  to  be  served ;  and  although  it  may  require  the  defendant  to 
pty  the  costs  of  motion,  it  will  not  oblige  him  to  swear  to  merits.  {Id.)  Where 
&  defendant  was  served  with  a  summons,  and  subsequently  by  the  sheriff  with  an 
order  of  arrest  and  copy  complaint,  but  was  discharged  from  the  arrest,  because 
•tthe  time  of  arrest  he  was  attending  court  as  a  witness,  no  return  of  the  service 
<>f  the  order  or  complaint  was  made  by  the  sherifi^  and  the  defendant  not  having 
wrved  notice  of  appearance  or  an  answer  —  the  plaintiff,  twenty  days  nfter 
B^rviee  of  the  summons,  but  within  twenty  dayi»  from  the  service  of  the  complaint, 
entered  judgment  as  for  want  of  an  answer;  and  it  was  held  he  had  a  right  to 
<lo M.    [Van  Pelt ▼.  Boyer,  7  How.  826.) 

&  Within  what  time  copy  complaint  to  be  served;  — Where  a  demand  of  a  copy 
^^  the  complaint  was  served  for  one  defendant  on  1  November,  and  by  the  same 
attorney  for  another  defendant  on  9  Nov.,  it  was  held  that  the  plaintiff  was 
bonod  to  serve  a  copy  of  the  complaint  within  twenty  days  of  the  first  demand. 
(Luee  T.  Tempert,  9  How.  212.) 
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a.  77te  tlnu  to  aerve  copy  complaint  may  be  eniarped. — ^After  a  demand  of  a  copy  o£ 
the  complaint  duly  made,  the  plaintiff  may,  on  showing  ground  therefor,  obtain 
further  time  to  furnish  a  copy  of  the  complaint.  (lAttlefield  y.  Merwin  or  Murin, 
2  Code  Rep.  128;  4  How.  806.)  But  such  order  cannot  be  granted  ex  parte,  after 
the  time  for  serving  the  complaint  has  expired.  (Stephena  y.  Mocre,  4  Sand. 
674.) 

As  to  dismissing  complaint  for  not  serving  copy,  see  section  274,  poet. 

b.  Time  to  answer  after  copy  complaint  eervecL — After  the  complaint  is  served  the 
defendant  mast  answer  in  twenty  days,  or  within  such  further  timt)  as  he  may 
obtain  by  order.  {Mandeville  v.  Winn,  6  How.  461 ;  1  Code  Rep.  N.  S.  161; 
McOovm  V.  Leavenworth,  2  E.  D.  Smith,  24.  See  Duddley  v.  Euhbert,  2  Code 
Rep.  70  ;  Graham  v.  McCoun  1  Code  Rep.,  N.  S.,  45 ;  Foeter  v.  Udell,  2  Code 
Rep.  70 ;  and  note  to  section  143,  pott.) 

§  131.  [110.]  (Am'd  1851.)  Notice  ofnop&r%ondl  claim. 
In  the  case  of  a  defendant  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  such  defendant,  with  the 
summons,  a  notice  subscribed  by  the  plaintiff  or  his  attorney, 
setting  forth  the  general  object  of  the  action,  a  brief  description 
of  the  property  affected  by  it,  if  it  affects  specific,  real,  or  per- 
sonal property,  and  that  no  personal  claim  is  made  against 
such  defendant,  in  which  case  no  copy  of  the  complaint  need 
be  served  on  such  defendant,  unless  within  the  time  for  answer- 
ing, he  shall,  in  writing,  demand  the  same.  If  a  defendant  on 
whom  such  notice  is  served,  unreasonably  defend  the  action, 
he  shall  pay  costs  to  the  plaintiff. 

e.  As  to  the  service  of  the  notice  of  the  object  of  the  action,  the  law  providea 
DO  fee,  and  the  sheriff  stands  as  to  that  precisely  as  any  other  person.  When 
such  service  is  actually  rendered  by  the  sheriff,  or  by  any  other  person  than 
the  party  or  his  attorney,  I  can  see  no  objection  in  allowing  to  the  prevailing 
party  a  reasonable  sum  for  such  service  as  a  disbursement,  if  separately  statea  * 
and  duly  verified.  •  *  *  Under  no  color  of  pretense  can  there  be  any 
allowance  for  copy  of  the  notice.  The  service  is  the  only  matter  which  can  be 
allowed,  and  for  that  one  half  the  sum  allowed  for  serving  the  summons  I  deem 
sufficient.  The  ceHificate  of  service  should  be  embodied  in  the  return  to  the 
summons,  but  whether  it  be  or  not,  no  fee  is  provided  for  it  and  none  can  be 
allowed.  (James,  J.,  Benedict  v.  Warriner,  14  How.  670.)  If  the  service  is  by  the 
sher  iff  the  compensation  cannot  be  allowed  as  a  "  sheriff's  fee."  The  superior 
court  allows  87 ^  cents  for  the  service  of  such  notice,  when  it  is  shown  to  be  a 
necessary  and  reasonable  disburst^nient.  {Gallagher  v  Egan,  2  Band.  745;  8 
Code  Rep.  208.)  No  charge  for  certificate  of  service  is  allowed.  The  certificate 
of  service  of  the  notice  of  the  object  of  the  action  is  usually  included  in  the  cer- 
tificate  of  the  service  of  the  summons.    {M.) 

§  132.  [111.]  (Am'd  1849, 1851, 1857, 1858.  {Notice  of  lis 
pendens. 

In  an  action  affecting  the' title  to  real  property,  the  plaintiff 
at  the  time  of  filing  the  complaint,  or  at  any  time  afterwards, 
or  whenever  a  warrant  of  attachment,  under  chapter  four  of 
title  seven,  part  second  of  this  Code,  shall  be  issued,  or  at  any 
time  afterwards,  the  plaintiff,  if  the  same  be  intended  to  affect 
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real  estate,  may  file  with  the  clerk  of  each  county  in  which  the 
property  is  situated,  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties,  the  object  of  t}ie  action, 
and  the  descriJ)tion  of  the  property  in  that  county  aiFected 
thereby  ;  and  if  the  action  be  for  the  foreclosure  of  a  mortgage, 
such  notice  must  be  filed  twenty  days  before  judgment,  and 
mnst  contain  the  date  of  the  mortgage,  the  parties  thereto,  and 
the  time  and  place  of  recording  the  same.  From  the  time  of 
filing  only  shall  the  pendency  of  the  action  be  constructive  no- 
tice to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby ;  and  every  person  whose  conveyance  or  incumhrance  is 
ffubsequenHy  executed  or  subsequently  recorded^  shall  he  deemed 
a  subsequent  purclutser  or  incu^nbrancer^  ajid  shall  be  bound  by 
<dl  proceedings  taJcen  after  the  filing  of  such  notice^  to  the  same 
extent  as  if  he  were  made  a  party  to  the  action. 

The  amendment  of  1858  is  the  addition  of  the  words  in  italics. 

«.  The  notice,  except  in  foreclosure  suits,  maj  be  filed  before  the  action  is 
aetually  commenced,  in  which  case  it  has  no  effect  as  a  constructive  notice  until 
the  action  is  actually  commenced  ;  from  the  time  the  action  is  commenced  the 
notice  bi£  the  like  effect  as  though  filed  simultaneously  with  the  commencement 
of  the  action.     (Burroughs  v.  Reiger,  12  How.  171 ;    Tate  v.  Jordan^  8  Abb.  892.) 

6.  Subsequently  it  has  been  held  in  the  first  district,  that  even  in  a  foreclosure 
suit  the  notice  if  filed  before  the  complaint,  becomes  effectual  on  the  filing  the 
complaint.  {Benton  v.  Sayret  7  Abb.  472  note.)  And  as  to  filing  the  notice  in 
partition  actions,  see  Waring  y.  Waring,  7  Abb.  472,  and /k>«^,  8.448,  note. 

e.  The  court  has  no  power  to  order  a  notice  of  lis  pendens,  properly  filed,  to  be 
taken  from  the  files  of  the  court  (Pratt  v.  Ifoag,  12  How.  215,  5  Duer,  631.) 
And  where,  at  the  time  of  the  commencing  a  suit  affecting  a  title  to  real  pron- 
ertj,  a  notiee  of  lis  pendens  was  filed  and  an  injunction  restraining  the  defend- 
ant  from  disposing  oi  a  certain  piece  of  real  estate,  although  the  injunction  was 
dinolred,  and  security  given  by  the  defendant  to  secure  the  plaintiff  whatever  he 
might  recover  in  the  action,  yet  the  superior  court  (Bos worth,  J.)  refused  to  order 
the  lis  pendens  to  be  taken  off  the  files,  although  it  prevented  the  defendant  from 
selling  real  eatate  he  had  contracted  to  sell  after  the  injunction  was  dissolved. 

d.  Notiee  in  foreclosure  suits. — ^The  notice  must  be  filed  in  every  case  of  fore- 
doenre  {Brandon  v.  M*Cann,  1  Code  Rep.  88),  and  "at  or  after  the  time  of  filing 
the  complaint"  (Rule  71).  A  decree  made  without  proof  of  filing  the  notice 
would  be  irregular,  but  not  void.  (Potter  v.  Rowland,  4  Selden,  448.)  A  notice 
stating  every  requisite  except  where  the  mortgage  is  recorded,  would  be  good  aa 
a  substantial  compliance  with  the  statute.  (Id)  In  case  of  an  amendment  of 
the  complaint,  by  adding  new  parties,  in  the  description  of  the  premises,  or  in  the 
amount  of  the  claim,  a  new  notice  must  be  filed.  (Curtis  v.  nitcheock,  10  Paige, 
S99.)  The  filing  a  notice  against  a  vendor  above  charges  a  subsequent  purchaser. 
(Chapman  v.  West,  17  N.  Y.,  125,  and  see  Zeiter  v.  Bowman,  6  Barb.  188.)  The  filing 
the  notice  is  a  statute  substitute  for  actual  notice.    (Hall  v.  Nelson,  14  Uow.  32.) 

§  133.  [112.]    Summon^^  by  whom  served. 

The  summons  may  be  served  by  the  sheriff  of  the  county 
where  the  defendant  may  be  found,  or  by  any  other  person  not 
a  party  to  the  action.  Hie  service  shall  be  made,  and  the  sum- 
mons returned  with  proof  of  the  service  to  the  person  whose 


120  6ESVI0E  OF  SUHHONS.  [§  134. 

name  is  subscribed  tliereto,  with  all  reasonable  diligence.  The 
person  subscribing  the  summons  may,  at  his  option,  by  an 
endorsement  on  the  summons,  fix  a  time  for  the  service  thereof; 
and  the  service  shall  then  be  made  accordingly. 

a.  Where  a  plaintiff  made  a  personal  service  of  tfae  summons  on  the  defend- 
ant, and  the  defendant  not  appearing  or  answering,  the  plaintiff  made  an  affida- 
Tit  of  the  service,  and  enterea  jadgment, — it  was  held  thai  it  was  too  late  for  the 
defendant,  after  iadgment,  to  move  to  set  aside  the  proceedings ;  that  the  service 
of  the  summons  bj  the  plaintiff  was  a  mere  irregularity,  of  which,  if  the  defend- 
ant desired  to  avail  himself,  he  should  have  moved  promptly  aod  before  judg- 
ment, to  set  aside  the  service.  (Myer%  v.  Overton^  2  Abb.  344,  4  E.  D.  S^mith, 
428.)  Semblef  a  sheriff  who  is  plaintiff,  may  serve  his  own  summons.  {Bennett 
V.  Fuller,  4  Johns.  486.)    See  rule  8  as  to  compelling  a  return. 

§134.  [113.]  (Am'd  18*9,  1851,  1859.)  Seiince  of  Sum- 
mons. 

The  summons  shall  be  served  by  delivering  a  copy  thereof 
as  follows : — 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or 
other  Iiead  of  the  corporation,  secretary,  cashier,  treasurer,  a 
director,  or  managing  agent  thereof;  but  such  service  can  be 
made  in  respect  to  a  foreign  corporation,  only  when  it  has 
property  within  this  State,  or  the  cause  of  action  arose  therein, 
or  where  such  service  shall  he  made  within  this  State  personaUy 
v/pon  the  president^  treasurer^  or  secretary  thereof, 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to 
such  minor  personally,  and  also  to  his  father,  mother,  or  guar- 
dian ;  or  if  there  be  none  within  the  State,  then  to  any  person 
having  the  care  and  control  of  such  minor,  or  with  whom  he 
shall  reside,  or  in  whose  service  he  shall  be  employed. 

3.  If  against  a  person  judicially  declared  to  be  of  unpouud 
mind,  or  incapable  of  conducting  his  own  aflfairs  in  consequence 
of  habitual  drunkenness,  and  for  whom  a  committee  has  been 
appointed,  to  such  committee  and  to  the  defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally. 

The  amendment  of  1859  is  the  addition  of  the  words  in  iiaXie, 

b.  Service  on  railroad  corporations. — By  Laws  1854.  oh.  282,  p.  618,  ss.  14  and  15, 
it  is  enacted :  "  Every  railroad  corporation  in  this  State  shall,  within  thirty 
days  after  this  act  shall  take  effect,  designate  some  person,  residing  in  each  of 
the  counties  through  or  into  which  snoh  railroad  may  run,  on  whom  process  to 
be  issued  by  a  justice  of  the  peace  may  be  served,  and  shall  file  such  designation 
in  the  office  of  the  clerk  of  the  county  where  the  person  so  designated  shall  reside; 
and  a  copy  of  such  designation,  daly  certified  by  such  clerk,  shall  be  evidence  of 
such  appointment,  and  the  service  of  any  process  upon  the  person  so  designated 
or  named,  to  be  issued  by  any  justice  of  the  peace  in  any  civil  action  or  matter 
of  which  such  justice  may  have  jurisdiction,  shall  be  as  valid  and  effectual  as  if 
served  upon  the  president  or  any  director  of  such  corporation,  as  now  provided 


§  134.] 


BmOCOKB,  HOW  8ESTSD.  121 


^ 


hj  Iav."  *Iii  all  eases  where  such  desigaation  shall  not  be  made  as  aforesaid, 
sod  vhere  no  officer  of  such  corporation  shall  reside  in  the  county,  on  whom 
process  can  be  eerved  according  to  the  existing  provisions  of  law,  the  process 
mentioned  in  the  next  preceding  section  may  be  served  on  any  local  superintend- 
ent of  repairs,  freight  agent,  agent  to  sell  tickets,  or  station-keeper  of  such  cor- 
poratioD,  residing  in  such  county ;  which  service  shall  be  as  effectual  in  all 
rejects  as  if  msde  on  the  president  or  any  director  of  such  corporation." 

a.  Service  on  foreign  eorporatioM, — ^By  Laws  1855,  ch.  279,  p.  470,  it  is  enacted 
SB  follows :  (s.  1.)  "Every  insurance  and  other  corporation  created  by  the  laws 
of  any  other  State,  doing  business  in  this  State,  shall,  within  thirty  days  after  the 
passage  of  this  act,  designate  some  person  residing  in  each  county  where  such 
corporation  transacts  busmess,  on  whom  process  issued  by  authority  of,  or  under 
asy  law  of  this  State,  may  be  served,  and  within  the  time  aforesaid  shall  file  such 
designation  in  the  office  of  the  secretnry  of  state ;  and  a  copy  of  such  designation, 
dulv  certified  by  said  officer,  shall  be  evidence  of  such  appointment;  and  it  shall 
be  lawful  to  serve  on  such  person  so  designated,  any  process  issued  as  aforesaid : 
laeh  service  shall  be  made  on  such  person,  in  such  manner  as  shall  be  prescribed 
in  case  of  service  required  to  be  made  on  any  resident  of  this  State,  and  such 
service  shall  be  deemed  a  valid  service  thereof,  (s.  2.)  In  all  cases  where  such 
designation  shall  not  be  made  as  aforesaid,  and  such  foreign  corporation  cannot 
be  served  with  such  process  according  to  the  present  provisions  of  law,  it  shall 
be  lawful  to  serve  such  process  on  any  person  who  shall  be  found  within  this 
State  acting  as  the  agent  of  said  corporation,  or  doing  business  for  them,  (a  8.) 
Service  made  in  accordance  with  any  provision  of  this  act  shall  be  as  effectual  as 
if  made  in  the  form  and  manner  required  by  law,  and  shall  be  deemed  a  full 
compliance  with  any  statute  requiring  personal  or  other  service  to  be  made, 
(ft.  4.)  The  term  process  in  this  act,  shall  be  held  and  deemed  to  include  any 
vrit^  summons,  or  order,  whereby  any  action,  suit,  or  proceeding  shall  be  com- 
menced, or  which  shall  be  issued  in  or  upon  any  action,  suit,  or  proceeding,  by 
any  court,  officer,  or  magistrate." 

Hote  to  tubdiviaion  1. 

k  Service  on  eorporationa. — A  managing  agent  is  one  whose  agency  extends 
to  all  the  business  of  the  corporation.  (Brewster  v.  Michigan  Central  R,  R.  Co,^ 
5  How.  183.)  A  baggage-master  is  not  such  an  agent  (^7y»n  v.  Hudton  R  R.  R. 
Co.,  6  id.  808.)  A  person  acting  under  a  power  of  attorney  for  an  insurance 
company,  located  elsewhere,  and  authorized  to  effect  insurance,  was  held  to  be  a 
managing  agent.  (Bain  v.  Globe  Ine.  Co.,  9  How.  448.)  Where  it  is  uncertain 
vhether  or  not  the  party  served  is  or  is  not  a  managing  agent  of  the  defendant, 
the  burden  is  on  the  defendant  to  show  the  relation  to  it  of  the  party  served,  and 
that  he  is  not  a  managing  asent  (Donadi  v.  N.  Y.  State  Mut.  Ins.  C7o.,  2  E.  D. 
Smith,  519.)  The  provision  in  this  section  is  a  substitute  for  the  service  by  pub- 
lication. ^Bates  V.  New  Orleans,  ike,  Railr^d  Co.,  4  Abb.  77 ;  18  How.  516.)  In  an 
action  against  a  foreign  corporation,  the  regularity  of  the  service  does  not  depend 
upon  proof  being  previously  made  of  the  facts,  the  existence  of  which  is  necessary 
to  give  the  court  jurisdiction  of  the  action.  The  code  nowhere  requires  such 
proof  to  be  made,  or  that  any  evidence  shfJl  be  given  in  relation  to  such  facts. 
DVLt  if  the  defendant  objects  that  it  is  not  within  this  provision  and  section  427, 
then,  to  sustain  the  service,  the  pUintiff  must  show  tnat  the  facts  exist  which 
render  a  service  as  prescribed  by  this  section  proper.    {Id.) 

e.  On  motion  to  set  aside  a  judgment  taken  by  default  against  a  corporation, 
on  the  ground,  amongst  others,  that  there  was  no  legal  evidence  of  the  service  of 
the  summons,  the  service  waS|  as  alleged,  on  the  managing  agent  of  the  defend- 
ants, the  only  proof  of  such  service  being  an  alleged  admission  subscribed  by  such 
ageat,  without  anything  to  verify  such  signature, — held  that  it  was  an  irregularity 
which  should  have  been  taken  advantage  of  promptly  and  at  the  Jirst  opportu- 
nity; and,  that  not  having  been  done,  the  plaintiff  was  allowed  to  ^\e,  nunc  pro 
teac,  an  affidavit  verifying  the  signature  of  the  agent  to  the  admission,  and  the 
motion  to  set  aside  the  proceedings  was  denied.  {Jones  v.  IT.  S.  Slate  Comp.,  16 
How.  129.)  The  service  must  be  on  some  one  of  the  officers  named.  {Arken  v. 
QwsrU  Rock,  dc,  Comp.,  6  Cal.  R.  186.) 
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OL  Cause  of  aetum — Where  it  arUes. — ^Wlier«  *  raDroad  company,  chartered 
by  the  State  of  Vermont)  by  its  president  drew  a  bill  of  exchange  in  the  State  of 
Vermont,  payable  in  New  York,  and  drawn  upon  J.  W.  B.,  the  treasurer  of  the 
said  company  in  Boston,  and  accepted  and  endorsed  in  Boston  by  J.  W.  B.  as 
treasurer  of  said  company,  and  by  the  said  J.  W.  B.  sold  to  the  Bank  of  Commerce 
in  Boston ;  the  bill  on  maturity  was  presented  for  payment  in  New  York,  and 
was  there  protested  for  non-payment, — ^beld  that  the  cause  of  action  arose  in  this 
SUte.  (Bk  of  Commerce  v.  Wash,  and  Rutland  R,  R,  Co.,  10  How.  1.)  Where 
a  loan  is  made  by  one  non-resident  to  another,  out  of  this  State,  and  secured  by 
a  draft  drawn  upon  a  person  residing  within  this  State,  the  cause  of  action  can- 
not be  said  to  have  Arisen  within  this  State.  (  Weeiem  B'k  v.  City  Ifk  of  Column 
bus,  7  How.  288.)  Where  a  contract  is  made  at  one  place  and  is  to  be  performed 
at  another,  the  cause  of  action  upon  such  contract  arises  at  the  latter  place. 
{Bvrckle  v.  Bckhart,  8  Coma.  182;  see  Story,  Conflict  of  Laws,  s.  817.) 

I^ote  to  subd.  8. 

b,  Aetions  againet  lunatics, — ^The  provision  for  service  of  the  summons  on  a 
lunatic,  does  not  dispense  with  the  rule  of  law  forbidding  an  action  against  one 
judicially  declared  a  InnatiCj  unless  by  leave  of  the  court  {Soverkill  v.  Dickwn^ 
6  How.  109 ;  see  note  to  section  118,  p.  8o  c.  ante»)  And  where,  in  July,  1848,  A. 
was  judicially  declared  a  lunatic,  ana  a  committee  of  his  person  and  estate  duly 
appomted,  and  on  the  18th  of  November,  1849,  the  proceedings  in  lunacy  being 
still  in  force,  an  action  for  a  money  demand  was  brought  against  the  lunatie 
without  any  leave  of  the  court  for  that  purpose  obtained,  and  the  summons  and 
complaint  were  served  on  the  defendant,  ana  also  on  the  committee,  in  pursuance 
of  the  3d  subdivision  of  this  section, — the  court,  on  motion  of  the  committee,  set 
the  oooipUint  aside.  {Siemburg  v.  Scfioolerafl,  2  Barb.  158.)  The  proper  course 
for  a  party  who  has  a  claim  against  a  lunatic  or  his  estate,  after  office  found,  ia 
to  apply  to  the  supreme  court  by  petition  for  the  payment  of  the  debt^  or  for 
leave  to  bring  a  suit  for  the  purpose  of  establishing  the  claim.  If  the  court  ia 
satisfied  that  the  debt  is  justly  due,  the  committee  will  be  ordered  to  pay  it  out 
of  the  estate ;  or,  if  the  claim  is  doubtful,  the  court  will  either  have  it  settled  by 
a  reference,  or  give  the  claimant  permission  to  establish  his  claim  by  an  action. 
Re  Hopper,  6  Paige,  489;  Stevens  v.  Cameron,  26  Barb.  172.)  An  action  against 
the  lunatic,  commenced  without  the  permission  of  the  courts  would  be  restrained. 
(Re  HeUer,  8  Paige,  199.)  A  judgment  in  an  action  commenced  without  such 
leave,  would  be  of  no  avail     {Clark  v.  Dunham,  4  Denio,  262.) 

c.  Service  of  a  summons  on  an  insane  person  who  has  no  committee,  must  be 
by  a  personal  service  on  such  person.  (Heller  v.  Heller,  1  Code  Rep.,  N.  S.,  809 ;  6 
How.  194.) 

Ifote  to  subd.  4. 

d  What  is  a  sufficient  personal  service. — When  the  summons  in  an  action  is  not 
lesally  served,  the  court  has  no  jurisdiction  of  the  defendant,  and  in  such  case 
all  proceedings  based  on  the  pretended  service  are  void.  The  object  of  the  . 
summons  is  to  give  the  defendant  an  authentic  and  fair  notice  that  an  action  has 
been  commenced,  and  to  noti^  him  of  the  time  allowed  to  prepare  and  interpose 
a  defence;  and  when  so  notified,  he  is  entitled,  in  cases  that  may  require  it^  to 
apply  to  the  court  for  any  additional  time  that  may  be  necessary  for  that  pur- 
pose ;  and  any  trick  or  device  that  deprives  the  defendant  of  these  just  and 
reasonable  provisions,  is  a  fraud  upon  the  spirit  and  intent  of  the  statute,  and  on 
the  rights  of  the  party.  Putting  the  defenaant  in  the  unknown  possession  of  a 
summons  diaguised  or  enveloped,  so  as  to  conceal  from  him  the  knowledge  which 
it  was  the  intent  of  the  law  should  be  communicated,  is  not  a  good  service ;  and 
the  subsequent  discovery  by  the  defendant,  upon  whom  such  an  attempted 
service  is  made,  of  the  contents  of  the  summons,  is  not  to  be  deemed  a  good 
service,  if  the  defendant  is  beyond  the  limits  of  the  State  when  he  makes  such 
discovery.  The  neglect  of  the  defendant  to  make  such  motion  immediately  on 
his  return  to  this  State,  could  not  be  deemed  to  give  the  court  jurisdiction. 
(Bulkley  v.  Bulkley,  6  Abb.  807.) 

In  an  action  in  which  the  defendant  was  proceeded  against  as  an  absconding 
debtor,  by  attachment,  and  in  which  the  publication  of  the  summons  had  been 
commenced,  the  defendant  during  the  time  of  publication  of  the  summons  called 
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■t  Um  office  of  the  plaintiff's  aitoraey,  and  inqnired  the  amount  of  the  plaintiff's 
daim.  The  plaintifrs  attorney  handed  him  copies  of  the  summons  and  complaint^ 
nying,  **  There  is  a  copy  of  the  summons  and  complaint  for  you,  in  which  is 
contained  the  whole  amonnt  of  the  claim."  The  derendant  took  the  papers  and 
read  them,  and  laid  them  down  on  a  desk,  and  started  to  go  away;  the  plaintiff's 
attorney  requested  him  to  take  them  with  him,  but  the  defendant  replied,  he  did 
not  want  them,  and  left  without  them ; — held  not  a  sufficient  personal  seryiee. 
{Jnies  ▼.  Vandenee,  14  How.  647.)  "Service  means,  serving  the  defendant  with 
a  copy  of  the  process,  and  showing  him  the  original  if  he  desires  it"  {Alderaon 
B.  Gogg9  v.  mtntituftower,  12  M.  £  W.  502;  cited  Williamt  v.  Van  Valkenburgh, 
16  How.  152.)  And  the  copy  snmmons  must  be  delivered  to  and  left  with  the 
defendant  (Rule  18.)  And  a  mere  manual  delivery  of  the  summons  is  not  good 
serviee,  unless  the  summons  be  left  with  the  defendant  Thus»  where  a  defendant 
was  Served  with  a  copy  summons,  and  alter  reading  or  examining  the  same, 
Tolontarily  handed  it  bsck  to  the  person  who  had  served  it^  and  such  person 
received  it  back  without  informing  the  defendant  that  he  had  a  right  to  retain 
same,  and  the  plaintiff  afterwards  entered  up  judgment  for  default  of  an  answer, 
the  eoart,  on  the  defendant's  motion,  set  aside  the  judgment  with  costs.  {Beekman 
T.  Cuiter,  2  Code  Rep.  51.)    And  see  note  to  section  138. 

a.  Place  of  teniee. — The  serviee  of  the  summons  must,  except  in  the  cases 
provided  for  m  s^tion  135,  be  within  the  territorial  jurisdiction  of  the  court 
{LUehjUld  ▼.  Bunoell,  5  How.  841.)  But  in  the  superior  court  of  the  city  of  New 
Tork  (Porter  v.  Lord^  4  Abb.  48 ;  4  Duer,  682),  Bosworth,  J.,  with  the  concur^ 
reoee  of  all  the  justices  of  that  courts  held  that  in  all  actions  in  which  that  4*ourt 
has  jurisdiction  by  subd.  1  of  section  88  of  the  code,  and  in  an  action  against 
several  persons  jointly  liable  on  contract,  when  one  of  them  resides  in  the  city 
of  New  York,  the  summons  may  be  served  in  an^  county  of  the  State;  and  that 
it  ia  only  in  those  actions  of  which  jurisdiction  is  acquired  by  the  fact  of  the 
personal  service  of  the  summons  on  all  the  defendants  within  the  city  of  New 
I  ork»  that  service  of  the  summons  out  of  the  city  of  New  York  is  unauthorized 
and  invalid.  In  that  case,  the  action  was  against  L.  and  D.  as  joint  debtors.  L. 
resided  in  New  York  city,  and  was  there  served  with  the  summons.  D.  resided 
in  Kings  county,  and  was  there  served.  D.  moved  to  set  aside  such  service,  on 
the  ground  that  the  court  had  no  jurisdiction  as  to  him,  and  could  acquire  none 
except  by  service  of  the  sununons  within  the  city  of  New  York,  or  by  his  volun- 
tary appearance,  The  motion  was  denied.  If  Uiis  decision  is  correct,  the  same 
rule  will  hold  eood  as  to  the  court  of  common  pleas  for  the  city  and  county  of 
New  York.  [The  opinion  in  the  case  makes  no  reference  to  the  law  of  1828, 
aaie,  note  to  sl  88 ;  nor  to  10  Wend«  600;  nor  to  Litchfield  v.  Bunoell,  5  How. 
846.] 

b.  Time  of  terviee, — Service  of  summons  on  a  Sunday  would  be  void  (Field  v. 
Park,  20  Johna  140) ;  but»  eemble,  it  may  be  served  at  any  hour  of  the  day  or 
night  In  this  respect,  there  is  a  distinction  between  services  of  notices  and  of 
process.  (Priddee  v.  Cooper,  1  Biog.  66;  ITpton  v.  McKemie,  ID.  <Sc  R.  172; 
Weybum  v.  Neale^  2  Burr.  818.)  Process  cannot  be  served  on  Saturday  on  per- 
wos  who  observe  that  day  as  a  sabbath.  (Laws  1889,  oh.  867;  Hattings  y. 
Farmer,  4  Corns.  296.) 

c.  Serviee  on  election  day. — Service  of  a  summons  on  an  elector  on  an  election 
day,  is  a  void  service.  {Meekt  v.  Noxon,  1  Abb.  280 ;  S.  C.  sub  nom.  Weeks  v. 
Noxon,  11  How.  189 ;  Hastings  v.  Farmer,  4  Coms.  296;  Bieree  v.  Smithy  2  Abb. 
411.)  It  being  provided  by  statute:  Whenever  an  election  shall  be  held  in  any 
city  or  town,  pursuant  to  this  chapter  (Laws  1842,  ch.  130),  no  civil  process  or 
proceeding  in  the  nature  of  civil  process,  shall  be  served  on  any  elector  entitled 
to  vote  in  such  city  or  town,  on  the  day  on  which  Buch  election  shall  be  held.  It 
was  in  one  case  adjudged  that  the  provision  forbidding  service  of  civil  process  on 
the  day  of  a  geiieral  or  special  election  did  not  apply  to  charter  elections;  nor 
did  the  charter  of  New  York,  forbidding  the  service  of  civil  process  on  any  of  its 
electors  during  the  charter  election,  extend  to  an  injunction  or  subpoena,  but  only 
to  process  causing  duress.  ( Wheeler  v.  Bartlett,  1  £dw.  Ch.  R.  323 ;  but  see 
what  1b  said  of  that  case  in  Meeks  v.  Noxon,  supra  ;  see,  however.  Re  Election 
1m,  1  Hill,  194.) 

d  Service  on  day  of  town  meeting, — "  'Whenever  a  town  meeting  shall  be  held  in 
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any  town,  no  civil  process  shall  be  served  in  snob  town  on  any  elector  entitled 
fo  vote  therein  on  any  day  during  which  each  town  meeting  shall  be  held."  (1 
R.  S.  842,  B.  10.) 

a.  Fraud  in  terviee. — ^The  courts  will  not  sanction  any  attempt  by  fraud  or  mis- 
representation to  bring  a  party  within  the  jurisdiction  (Carpenter  v.  SpooneTf  2 
Sand.  717;  2  Code  R.  140;  8  id!  28;  Goupel  v.  Simonaon,  8  Abb.  474);  thus, 
where  by  a  false  statement  made  for  the  purpose,  a  defendant  was  induced  to 
come  to  the  city  of  New  York,  and  was  there  served  with  process,  it  was  held  to 
be  irregular.    {Jd.) 

6.  Service  on  husband  and  wife. — Where  the  action  is  against  husband  and  wife, 
service  on  the  husband  alone  will  be  good  service  on  both,  unless  relief  be  asked 
out  of  the  separate  estate  of  the  wife,  in  which  case  she  must  be  served.  {Ecker- 
•an  V.  Vollmer,  11  How.  42.) 

c.  Service  <m  the  people,^^in  a  suit  against  a  State,  the  service  of  procen  on  the 
governor,  or  chief  executive  magistrate,  and  on  U\e  attorney-general  of  the  State, 
is  a  regular  service.  {ChieholnCe  Exwe.  v.  State  of  Oeorffia,  8  Peters'  Cond.  Rep. 
51 ;  2  Dallas'  Rep.  419.) 

d.  Service  on  a  witness, — A  resident  of  another  State  coming  to  the  city  to  be 
examined  as  a  witness  in  an  action  to  be  tried  there,  and  attending  in  good  faith 
for  that  purpose  only,  is  perhaps  exempt  from  the  service  of  a  summons  upon 
hioo.     (See  Seaver  v.  Eobtnton,  8  Duer,  622.) 

e.  Service  on  supervisors. — In  all  legal  proceedings  against  the  board  of  super- 
visors, the  first  process,  and  all  other  proceedings  requiring  to  be  served,  shall  be 
served  on  the  chairman  or  clerk  of  the  board  of  supervisors.  (1  R.  S.  4  ed.  710 
[884],  §8.) 

/.  Defective  service, — A  defect  in  the  service  is  to  be  cured  by  motion ;  it  affords 
•no  ground  for  demurrer  or  answer.  {Nones  y.  ffope  MuL  Jns.  Co ,  8  Barb. 
6410 

See  note  to  section  188,  post. 

§  135.  [114.]  (Am'd  1849, 1851, 1858.)  Service  hy  pxMi- 
cation. 

Where  the  person  on  whom  the  service  of  the  summons  is  to 
be  made  cannot,  after  due  diligence,  be  foand  within  the  State, 
and  that  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court,  or  a  judge  thereof,  or  of  the  county  judge  of  the  county 
where  the  trial  is  to  be  had,  and  it  in  like  manner  appears  that 
a  cause  of  action  exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a  proper  party 
to  an  action  relating  to  real  property  in  this  State,  such  court 
or  judge  may  grant  an  order  that  the  service  be  mf^de  by  the 
publication  of  a  summons,  in  either  of  the  following  cases : — 

1.  Where  the  defendant  is  a  foreign  corporation,  has  prop- 
erty within  the  State,  or  the  cause  of  action  arose  therein  : 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has 
departed  therefrom  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent : 

3.  Where  he  is  not  a  resident  of  this  State,  but  has  prop- 
erty therein,  and  the  court  has  jurisdiction  of  the  subject  of  the 
action : 
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4«  Where  the  subject  of  the  action  is  red  or  personal  property  in 
th's  State;,  and  the  defendant  hris,  or  claims,  a  Hen  or  intere-t,  actual  or 
contingent,  thei^;in,  or  the  relief  demanded  consists  wholly  or  partly  in 
excluding  the  defendant  from  any  interest  or  lien  therein  : 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by  law: 

The  order  must  direct  the  publication  to  be  made  in  two  newspapers 
to  be  designated  as  most  likely  to  give  notice  to  the  person  to  be  served, 
and  for  snch  length  of  time  as  may  be  deemed  reasonable,  not  less  than, 
once  a  week  for  six  weeks.  In  ca<<e  of  publication,  the  court  or  judge 
mnst  also  direct  a  copy  of  the  summons  and  complaint  to  be  forthwith 
deposited  in  the  po^t-office,  directed  to  the  person  to  be  served,  at  his 
place  of  residencf*,  unless  it  appear  that  such  residence  is  neither  known 
to  the  party  making  the  application,  nor  can  with  reasonable  diligence 
lie  ascertained  by  him.  When  publication  is  ordered,  personal  service 
of  a  copy  of  the  summons  and  complaint,  out  of  the  State,  is  equivalent 
to  publication  and  deposit  in  the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his  represent- 
atives, on  application  and  sufficient  cause  shown  at  any  time  before  judg- 
ment, mnst  be  allowed  to  defend  the  action ;  and,  except  in  an  action 
for  divorce,  the  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  niay  in  like  manner,  upon  good  cause  shown,  be  allowed 
to  defend  after  judgment,  or  at  any  time  within  one  year  after  notice 
thereof,  and  within  seven  years  after  its  rendition,  on  such  terms  as  may 
be  just;  and  if  the  defence  be  successful,  and  the  judgment  or  any  part 
thereof,  have  been  collected,  or  otherwise  enforced,  such  restitution  may 
thereupon  be  compelled  as  the  court  directs;  but  the  title  to  property 
sold  under  such  judgment  to  a  purchaser  in  good  faith  shall  not  be 
thereby  affected.  And  in  all  cases  where  publication  is  made,  the  com- 
plaint must  be  first  filed,  and  the  summons,  as  published,  must  state  the 
time  and  place  of  snch  filing. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate^  already 
instilutedy  or  hereafter  to  be  instituted,  if  any  party,  or  parties,  having 
any  interest  in  or  lien  upon  such  mortgaged  premises,. are  unknown  to 
the  plaintiff,  and  the  residence  of  such  party  or  parties  cannot,  with  rea- 
sonable diligence,  be  ascertained  by  him,  and  such  fact  shall  be  made  to 
appear,  by  affidavit,  to  the  court,  or  to  a  justice  thereof,  or  to  the  county 
judge  of  tiie  county  where  the  trial  is  to  be  had,  such  court,  justice,  or 
county  judge,  may  grant  an  order  that  the  summons  be  served  on 
such  unknown  party  or  parties  by  publishing  the  same  for  six  weeks,  once 
in  each  week  successively,  in  the  State  paper,  and  in  a  newspaper  printed 
in  the  county  where  the  premises  are  situated,  which  publication  shall  be 
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equivalent  to  a  personal  service  on  such  unknown  party  or  parties. — 
[Amendment  of  I860.] 

Othtr  provisions  qflato  at  to  €ub»HttU«d  service.    ^ 

a.  By  laws  ISHS,  p.  974,  It  Is  enacted  that  **  whenever  It  shall  eatlsfkctorily  appear  to  anjconrt. 
or  any  Jndge  of  the  supreme  conrt,  or  any  connty  judge,  by  the  return  or  affidavii  of  any  sherfll; 
deputy  sheriff,  or  cons  able,  authorized  to  serve  or  execute  any  process  or  paper  for  the  com- 
mencement or  In  the  prosecution  of  any  action  or  procecing,  that  proper  and  diligent  effort  has 
been  made  to  serve  anv  such  process  or  paper  on  any  defendant  In  anv  such  aetlon,  residing  In 
this  State,  and  that  such  defendant  cannot  oe  found,  or  if  found,  avoids  or  evades  such  service, 
80  that  the  same  cannot  be  made  personHlly,  by  such  proper  diligence  and  effort— such  court  or 
Judge  may,  by  order,  direct  the  service  of  any  summons,  snbpcena,  order,  notice  or  other  process 
or  paper  to  be  made  by  leaving  a  copy  thocof  at  the  residence  of  the  p>  rson  to  be  served,  with 
some  person  of  proper  aeo.  if  admittance  can  be  obtained,  and  »>uch  proper  person  found  who  will 
receive  the  same  ;  and  if  admittance  cannot  be  obtained,  or  any  such  proper  person  found,  who 
will  receive  the  same,  bv  affixing  the  same  to  the  outer  or  other  door  of  said  residence,  and  by 
putting  another  copv  tnereof,  pniperly  folded  «>r  enveloped,  and  directed  to  the  penon  to  be 
served  at  his  place  or  residence,  into  the  post-office  in  the  town  or  city  where  sucn  defendant 
resides,  and  paying  the  postage  the  eon.  On  filing  with  the  clerk  of  the  county  where  such  de- 
fs'idant  resides,  or  the  county  in  which  the  complaint  in  any  such  action  is  by  law  to  be  filed,  an 
affidavit  showing  service  ac<-ording  to  such  order,  such  summons,  subpoena,  order,  notice,  or  other 
process  or  paper,  shall  be  deemed  served,  and  the  same  proceedings  may  be  taken  thereon  as  if 
the  same  had  been  served  by  delivery  to  MUch  defendant  personally,  or  otherwise  as  by  law  now 
required :  but  the  court  may.  upon  any  application  by  them  deemed  reasonable,  at  any  time  per- 
mit any  defendant  to  appear  and  defend,  or  have  such  other  relitrf  In  any  action  or  prooeeaing 
founded  on  any  such  service,  as  the  nature  of  the  case  may  require.*^ 

b.  1  he  provisions  of  thissta'ute  only  apply  to  casee  whore  the  defendant  cannot  be  f  und 
either  In  or  out  of  the  State,  or,  beiag  found  avoids  or  evades  p^rso'ial  service  {Collins  v.  Oamp- 
fields  9  How.  519;  Foot  v.  HarrU^  4  Abb.  AXA) ;  therefore  where  upon  an  affidavit  that  the  de- 
fendant was  a  resident  of  this  State,  but  that  he  was  then  in  the  State  of  Ohio,  and  not  expected 
back  that  summer,  except  on  a  visit,  an  order  was  made  for  substituted  service  under  thia  stAtute, 
the  court  on  motion  set  aside  such  order  as  not  warranted  by  the  statute.  {Collins  v.  Comp- 
fieUly  sup  a.)  An  order  made  under  this  statute  should  direct  the  substituted  service  to  be  made 
in  manner  proscribed ;  and  if  It  direct  any  other  mode  of  service,  the  order  will  be  irregular. 
(Foot  V.  J/arris.  supra  ) 

jyoU  io  the  secHonlSti. 

c.  Statute  to  be  strictly  purtued,-~l!h9  requirements  of  the  statutA  must  be  strictly  pursued 
and  fully  complied  witb^  in  order  ti>  odhferjuriiidiction.  {UulUstt  v.  HighUrs^  18  Mow.  49:  Bris^ 
bane  v.  Peabody^  8  ief.  109,  Kendall  v.  wnshhums  14  ^  890;  Titus  v.  lielyea.  16  id.  Wl\.) 
"Where,  after  an  order  for  service  by  publication,  Judgment  was  entered  bv  the  clerk,  and  it  ap- 
peared wn  the  face  of  the  record  that  there  had  not  been  a  six  weeks^  publication  of  the  sum- 
motis,  and  th-re  was  no  proof  of  a  de|M«it  of  copies  of  the  summons  ar  d  comi  laint  in  the  post 
office,  nor  of  personal  service  out  of  the  State,  nor  did  the  record  contain  the  affidnvit  on  which  the 
order  for  service  was  granted, — it  was  held  that  the  reconl  did  not  show  jurisdiction  of  the  person, 
and  the  Jud^ent  was  sot  aside.    (HulUtt  v.  Righters.,  supra.)    Hee  no'e  to  section  %4^posL 

d.  Servuje  out  otthe  State.— Thwe  can  be  no  valid  service  of  a  summons  out  of  the  State, 
unless  after  an  order  for  publication  Without  a  valid  order  for  publication,  the  service  out  of 
the  State  has  no  effect,  and  the  court  has  no  jurisdiction.  {Litcfifield  v.  BurtcelL  A  How.  841,  1 
Code  Kep,  N.  H.,  42;  Morrell  v.  Kimboll,  4  Abb.  852.)  Acceptnnce  of  service  out  ol  the  Stajto 
would  not  confer  Jurisdiction  {id  \  iiulesa  followed  by  an  appearance  in  the  action. 

e  Defendant  notfound,'~\i\%  supposed  that  tnis  section  does  not  authorize  an  order  for 
publication  against  a  defendant  who  cannot  be  found  (except  in  the  cases  provided  for  by  the 
amendm  nt  of  1860)  and  whose  last  known  place  of  residence  was  within  this  State,  but  whoso 
residence  cannot  at  the  time  be  asoe-  tained  {Close  v.  Van  Heustn,  6  How  157),  and  that  under  sucH 
circumstances  the  proceeding  may  be  by  petition  under  the  provision  of  the  Revised  Statutes. 
(2  li.  8  1>i6.  as  amended  by  laws  of  1842,  p.  868.)  Th^*  provision  referred  to  Is  supposed  to  be 
retained  in  force,  and  made  applicable,  by  tne  868th  section  of  the  code.  {Closey.  van  Beusen^ 
supra.) 

/  An  aflldavit  to  obtain  an  order  for  service  of  a  summons  by  publication  must  show  the  resi- 
dence of  the  defendant  or  that  it  is  neithor  known  to  the  pltintiff  nor  can  with  reasonable  dili- 
gence be  ascertained  by  him.  (Hyatt  v.  Wagenriffht,  18  llow.  248 )  fThe  affidavit  of  ineffectual 
endeavors  to  serve  a  defendant  should  bo  made  by  some  person  other  than  the  plaintiff.]  An  affi- 
davit showi  g  that  the  defendnnt  is  a  resiflent  of  the  State,  and  that  deponent  is  informed  ho  is 
absent  from  the  State,  and  that  he  believes  he  Is  ab.«eni  for  the  purpose  of  defhtuding  his  credit- 
ors, without  showing  grbunds  for  that  belief^  is  insufficient  and  an  order  granted  on  such  an  affi- 
davit is  irregular,  and  it  and  all  subsequent  proceedings  will  be  set  aside  on  motion,  t  Warren  v. 
Tijimpy  9  Abb.  66 ;  17  How.  lu6.)  If  the  order  do  not  direct  that  a  copy  of  the  summons  and 
complaint  be  mailed,  it  is  irregular.  (Id  )  And  an  order  which  directed  merely  that  ^a  copy  of 
the  smnmonsand  complaint  be  deposited  in  the  post  office  addressed  to  the  defendant,"  was  held 
insufficient.  {ffyaU  v.  Wagenrighi^  13  How.  <48  )  It  ought  to  have  directed  that  the  svmmons 
and  complaint  should  be  directed  to  the  defendant  at  his  residence,  naming  li  if  known.  {Id) 
The  plaintifTs  omission  to  issue  an  attachment  against  the  property  of  a  derendant  in  an  action 
commenced  on  a  service  by  publication,  is  a  ground  for  setting  aside  the  judgment  (  Warren  v. 
7\fanys9  Abb  66;  17  How.  lt>6)  A  summons  against  a  non-resident  need  not  mention  the 
name  of  this  State  in  designating  the  place  where  it  has  been  or  will  be  filed  {Cook  v.  Kelsey^ 
19  N.  T.  412.)  The  publication  of  a  summons  against  a  non-resident  is  good  where  the  only  state- 
ment of  the  I -lace  where  it  has  been  filed  is  contained  in  a  note  appended  to  the  copy  of  t£e  sum- 
mons declaring  that  it  ^^ has  been  filed  In  said  clerk's  office;^  tne  summons  itselJ;  immcdiatelj 
preceding,  stating  the  city  and  county  where  such  clerk's  office  is  situate.    (/</.) 


§135.] 


PUBLICATION.  127 


&  JOue  diliffenee  to  effect  personal  service. — ^It  rests  solely  with  the  jndge  who 
grante  the  order  for  pablication  to  determine  whether  or  not  due  diligence  has 
been  used  to  effect  a  personal  Borvice  on  the  party  to  be  served  ;  and  his  granting 
the  order  is  evidence  that  it  appeared  to  his  eatiefaciion  that  dne  diligence  was 
vied.  In  this  respect  the  order  will  not  be  reviewed  by  any  judge  other  than 
the  one  who  made  it.     (Roche  v.  Ward,  7  How.  416.) 

&.  Order  to  refer  to  gitmmtms. — ^The  order  for  publication  should  recite  the 
Bommona  in  the  action,  or  refer  to  it  as  being  annexed,  that  it  may  appear  that 
there  was  a  summons,  and  for  the  purpose  of  identifying  it  {Ra'vodon  v.  Corbiny 
SHow.  116;  Vernon  v.  Holbrook,  5  ib.  8;  JEverts,  or  Bverteon,  v.  TTiomas,  5 
idL46.) 

c.  Aggdctvits  to  be  filed — ^The  affidavit  on  which  the  order  is  obtained  should 
be  left  with  the  judge  or  filed.  ( Vernon  v.  ffolbrook,  5  How.  8 ;  Rule  4.) 
Where  two  affidavits  were  filed,  which  were  not  sufficient  to  authorize  the  order, 
hot  on  a  motion  to  set  aside  the  order  a  third  affidavit  was  produced,  which  the 
eouri  was  satisfied  had  been  used  on  the  application  for  the  order,  and  which 
supplied  the  defects  in  the  affidavits  on  G\e,  the  court  denied  a  motion  to  set 
saide  the  order.    (Ib.) 

d  Deposit  in  post-office. — ^A  copy  of  the  summons  and  complaint  is  to  be 
deposited  forthieitn  in  the  post-office ;  and  where  the  order  for  publication  was 
made  on  Uie  24th  of  October,  and  the  copy  summons,  <&c.,  was  not  deposited  in 
the  poet-office  until  the  9th  of  November  following,  it  was  held  not  to  be  a 
depoat  forthwith,  and  that  a  judgment  subsequently  entered  on  default  of  the 
defendant  to  answer,  was  irregular.    {Bcick  v.  Crussellf  2  Abb.  386.) 

e.  FUing  complaint —Form  of  summons. — It  has  been  held  that  the  service  by 
iniblication  of  a  summons  is  insufficient,  unless  the  complaint  be  filed  before  pub- 
lication, and  that  the  summons  as  published  mtat  state  the  time  and  place  of 
filing.  A  judgment  entered  upon  a  service  thus  defective  is  a  nullity.  Such  a 
|ndgment  is  not  aided  by  the  189th  section  of  the  code;  and  the  fact  that  an 
attachment  was  issued  (Kendall  v.  Washburn,  14  How.  880 ;  TUus  y.  Relyea, 
16  tdL  371 ;  8  Abb.  177),  and  that  an  order,  subsequent  to  the  judgment,  for  the 
filing  of  the  complaint  nunc  pro  tunc  as  of  the  day  the  summons  was  first  pub* 
lish^,  will  not  avail  to  give  validity  to  the  judgment :  the  defect  in  the  publica- 
tion of  the  summons  will  still  remain.  \Id.)  And  where  the  service  is  by 
pubUeation,  it  was  held  that  the  summons  must,  in  addition  to  naming  the  county 
u  which  the  summons  is  filed,  also  declare  in  terms  that  such  county  is  in  the 
State  of  New  York.  (Titus  v.  Relyea^  supra.)  In  a  subsequent  case  (Cook  v. 
EtUeck,  8  Abb.  170)  the  action  was  to  foreclose  a  mortgage,  the  summons  was 
dated  29th  October,  was  entitled  *'  Supreme  Court,  Eing^s  County,"  and  stated 
in  the  body  of  it  that  the  summons  would  **  be  filed  in  the  clerk's  office  of  the 
county  of  Kincs.**  Below  the  summons  was  written,  "  The  said  complaint  was 
filed  m  the  said  clerk's  office,  November  2,  1867.''  The  summons  was  served  by 
publication.  A  judgment  was  subsequently  entered  and  a  sale  had ;  the  pur- 
chaser refused  to  complete  on  the  ground  that  the  summons  did  not  in  any  wise 
refer  to  the  State  of  New  York,  and  that  the  memorandum  of  the  time  of  filing 
the  complaint  was  no  part  of  the  summons.  Held  that  the  summons  was  suffi* 
cient,  and  the  purchaser  was  required  to  complete.  This  decision  was  affirmed 
in  the  court  of  appeals  (8  Abb.  177),  and  probably  overrules  Kendall  v.  Wash* 
bum  and  Titus  v.  Relyea  (supra). 

f  Where  on  a  motion  to  set  aside  a  judgment  taken  for  default  of  an  answer 
on  a  service  by  publication,  it  appeared  that  the  complaint  was  filed  on  the  22d 
of  September,  and  the  summons,  dated  and  published  on  the  28d  of  September, 
stated,  the  complaint  has  this  day  been  filed,  the  motion  was  denied,  and  the 
eourt  held,  that  as  the  complaint  was  on  file  on  the  28d,  although  actually  filed 
on  the  22d,  it  was  a  sufficient  compliance  with  the  statute.  (Jacquerson  v.  Van 
Erben,  2  Abb.  816.) 

g.  The  complaint  need  not  be  published.  (Anon.  1  Code  Rep.,  102  ;  8  How. 
298.) 

^  As  to  how  the  time  for  publication  is  to  be  computed,  see  section  425;  and 
as  to  when  service  is  complete,  see  section  187. 

t.  Enforcing  judgments. — ^A  judgment  obtained  on  a  service  by  publication 
againet  a  defendant  out  of  the  State,  though  it  may  be  enforced  against  the  de- 
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fendant's  property  in  this  State,  has  no  binding  force  in  pertonam,  and  cannot  be 
enforced  by  action  in  another  State.    {Kane  v.  Cook,  8  Cal.  449.) 

a.  Where  a  defendant  against  whom  publication  is  ordered,  and  against  whom 
judgment  has  been  taken,  is  allowed  to  come  in  to  defend  after  judgment,  the 
mere  admitting  him  to  come  in  to  defend  does  not  open  the  judgment,  nor  stay 
the  proceedings  upon  the  execution.  (Carawell  y.  Neville.  12  How.  445. ]|  When 
a  defendant  in  a  foreclosure  suit,  proceeded  against  as  an  absentee,  applied  to  be 
let  in  to  defend  after  decree  and  before  a  sale,  and  did  not  swear  to  merits,  he 
was  require'd  to  pay  the  costs  already  accrued,  subsequent  to  the  time  for  his  ap- 

Eearance,  and  had  also  to  give  security  to  pay  the  future  costs  if  his  defence  failea ; 
ut  where  merits  were  sworn  to,  and  he  applied  at  the  first  opportunity,  he  was 
not  required  to  pay  costs,  although  the  plaintiff  denied  there  was  any  defence. 
{Hartwell  v.  White,  9  Paige,  868.) 
ttee  Rule  26. 

Note  to  euhcL  1. 

6.  To  obtain  an  order  in  a  case  provided  for  by  this  subdivision,  it  must  be 
proved  to  the  officer  who  is  to  make  the  order  that  the  per  eon  to  be  served  (not 
the  defendant)  cannot,  after  due  diligence,  be  found  in  this  State  (ffurlbtU  v. 
Jffope  Mui.  Ins.  Co.,  4  How.  278) ;  and  the  affidavit  should  mention  the  name  of 
the  State  in  which  the  defendants  are  incorporated,    (1  Barb.  Ch.  Pr.  96.) 

Note  to  eubd.  2. 

c.  On  a  motion  under  this  subdivision,  it  appeared  that  although  the  defend- 
ant could  be  foand  and  was  not  concealed,  yet  the  sheriff,  althougn  he  used  due 
diligence,  could  not  serve  the  summons  on  the  defendant,  it  was  held  not  within 
this  subdivision.  ( Van  Jiensselear  v.  Dunbar,  4  How.  151.)  Such  a  case  is  now 
provided  for  by  the  law  of  1863,  supra^  Property  temporarily  brought  into  the 
State,  will  not  satisfy  this  subdivision ;  thus,  where  the  only  property  which  the 
defendant,  a  non-resident,  had  within  the  State,  and  on  which  the  affidavit  for  the 
order  of  publication  was  based,  consisted  of  a  team,  driven  into  the  State  merely 
for  the  purpose  of  removing  lumber,  the  plaintiff  after  obtaining  an  order  for 
publication,  served  the  summons  personally  out  of  the  State,  and  defendant  not 
answering,  plaintiff  took  judgment  for  want  of  an  answer, — such  judgment 
was  set  asiae  on  the  ground  that  defendant  had  no  property  within  the  State 
within  the  meaning  of  the  statute,  and  the  court  had  acquired  no  jurisdiction  of 
the  action.  (Haight  v.  Rutted,  4  Abb.  S48,  affirmed,  on  appeal  at  general  term, 
6  id.  110.) 

Note  to  eubd.  8. 

d  An  order  under  this  subdivision  was  made  on  an  affidavit  that  the  defend- 
ant had  "  property  within  the  State  of  New  York,  as  deponent  has  been  informed 
and  believes.**  The  court  on  motion  set  aside  the  order;  and  per  Parker,  J.:  '^The 
affidavit  is  defective  in  not  showing  that  the  defendant  has  property  within  the 
State  of  New  York.  It  is  not  enough  to  state  this  on  information  and  belieC 
That  is  no  proof  of  the  fact;  a  person  may  give  such  testimony  who  has  no  per- 
sonal knowledge  on  the  subject.  Mere  hearsay  and  belief  founded  on  it,  are  not 
evidence."  {Evartson  v.  Thomas,  5  How.  46)  Where  an  affidavit  states  the 
belief  of  the  deponent  that  the  defendant  keeps  out  of  the  way  to  avoid  personal 
service,  the  facts  on  which  such  belief  is  grounded  must  be  stated,  and  tne  court 
must  be  satisfied  that  the  belief  is  well  founded.  (Chdkin  v.  Redgate,  1  Or.  «b  J.  401.) 

§  136.  [115.]  (Am'd  1849,  1851.)  Joint  and  several 
debtors. 

Where  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more,  but  not  on  all  of  them, 
the  plaintiff  may  proceed  as  follows : — 

1.  K  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendant  served,  unless 
the  court  otherwise  direct,  and  if  he  recover  judgment,  it  may 
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be  entered  against  all  the  defen<fants  thus  jointlj  indebted,  so 
far  only  as  that  it  may  be  enforced  against  the  joint  property 
of  all,  and  the  separate  property  of  the  defendants  served,  and 
if  tLey  are  subject  to  arrest,  against  the  persons  of  the  defend- 
ants served ;  or, 

2.  K  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  seiTed  in  the  same  manner 
as  if  they  were  the  only  defendants. 

3.  If  all  the  defendants  have  been  served,  judgment  may  be 
taken  against  any  or  either  of  them  severally,  when  the  plain- 
tiff would  be  entitled  to  judgment  against  such  defendant  or 
defc-ndants,  if  the  action  had  been  against  them,  or  any  of  them 
alone. 

0.  Where  the  summonB  has  been  served  on  only  one  of  two  defendants,  who 
are  severalltf  as  well  as /oin/Zy  liable,  the  plaintifif  maj  proceed  against  the  defend- 
ant served,  as  if  he  were  a  sole  defendant;  otherwise,  if  the  defendants  are  liable 
jotntl^  and  not  also  severally.  In  the  latter  case,  the  Judgment  must  in  form  be 
entered  against  both  defendiints.    {Siannard  Y.Mattice,  7  How.  4.) 

b.  Several  persons  maj  be  named  in  the  summons,  and  the  plaintiff  may 
deliver  a  eomplaint  against  only  the  one  upon  whom  the  process  is  served, 
omitting  the  names  of  the  other  defendants  mentioned  in  the  summons.  Thus, 
where  in  an  action  arising  on  contract,  in  the  summons  three  persons  were  named 
as  defendants^  but  the  summons  was  served  on  one  defendant  only,  who  app^'ared, 
snd  the  plaintiffs  served  a  complaint  in  which  only  the  party  served  with  the 
summons  was  named  as  defendant, — that  defendant  moved  to  set  aside  the  sum- 
mons, and  for  judgment  dismissing  the  eomplaint,  on  the  ground  that  the  parties 
defendant  had  been  improperly  changed,  and  for  neglect  of  the  plaintiffs  to  serve 
a  complaint  against  a^Ahe  defendants.  Willard,  J.,  denied  the  motion.  {TVavis 
V.  Tobi<u,  7  How.  90.)  [It  i^  apprehended  that  this  decision  is  applicable  to  every 
action,  and  that  the  distinction  which  formerly  prevailed  between  bailable  and 
noa>bai)able  actions  with  reftrence  to  this  point,  no  longer  exists.]  Where  an 
action  not  founded  on  contract  is  brought  as  against  two  defendants,  and  process 
is  served  on  one  only,  the  defendant  not  served  is  not  a  party  to  the  action. 
(Robinson  v.  Frost,  14  Barb.  636 ;  JPKemie  v.  Hackstaff,  2  E.  D.  Smith,  76.) 

c  When  one  partner  colludes  with  a  creditor  of  the  firm  without  the  knowl- 
edge of  his  co-partner,  to  have  a  judgment  rendered  against  the  property  of  the 
firm,  by  a  service  on  such  colluding  partner  alone,  the  court  will,  on  motion  of 
the  partner  who  has  been  deceived,  open  the  judgment  (Oriswold  v.  Oriswoldf 
U  How.  446;  Everson  v.  Oehrman,  10  id,  801.) 

d.  The  several  heirs  of  a  person  dying  intestate,  and  jointly  liable  to  the 
amount  of  the  debts  of  the  intestate,  to  the  extent  of  the  real  estate  descended, 
are  not  such  joint  debtors  so  that  on  a  service  on  one  a  judgment  in  form  can  be 
entered  against  the  others.     {Kellogg  v.  Olmstead,  6  How.  487.) 

See  notes  to  sections  120,  289,  and  291,  and  sections  274  and  376. 

§  137.  [116.]     When  service  complete. 

In  the  cases  mentioned  in  section  135,  the  service  of  the 
sammons  shall  be  deemed  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  for  publication. 

e.  Where  an  order  for  publication  has  been  made,  and  the  defendant  is  per- 
•onally  served  with  summons  out  of  the  State^  he  has  twenty  days'  time  to  answer 
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after  the  «zplrAtion  of  the  tim«  prosorfbed  in  the  order  for  publiealioii.  (7bm- 
linson  v.  Van  Vechten^  1  Code  Rep.,  N.  S.,  817 ;  Abraham$  v.  Mitchell,  8  Abb. 
128.)  In  Dykef  ▼.  WoodnMord  (7  How.  818),  it  was  held  otherwise,  end  that  the 
time  to  answer  commenoee  to  run  from  the  day  of  the  peraonal  serviee  out  of  the 
State. 

§  138.  [117.]  (Am'd  1851.)    Proof  of  service. 

Proof  of  tlie  service  of  the  summons  and  of  the  complaint 
or  notice,  if  any,  accompanying  the  same,  must  be  as  fol- 
lows : — 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  K  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
his  foreman,  or  principal  clerk,  showing  the  same,  and  an  affi- 
davit of  a  deposit  of  a  copy  of  the  summons  in  the  post  office, 
as  required  by  law,  if  the  same  shall  have  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certi- 
ficate, affidavit,  or  admission,  must  state  the  time  and  place  of 
the  service. 

a.  Sheriff' $  certificate, — ^Where  the  proof  of  service  is  the  sheriffe  certificate, 
he  should  state  or  refer  to  the  name  oi  the  cause,  and  that  the  suramons  served 
by  him  was  in  that  cause ;  and  where  a  sheriff's  certificate  stated  that  he  served 
on  the  defendant  a  oopj  of  a  summons  and  complaint^  but  it  did  not  appear  that 
it  was  the  summons  and  complaint  in  the  action  then  before  the  oourt,  it  was 
held  not  sufficient  proof  of  service.  (Litchfield  v.  Burwell,  6  How.  841 ;  1  Code 
Rep.,  N.  S.,  42.)  The  certificate  of  a  sheriff  of  a  county  in  another  State,  of 
having  made  service  of  a  paper,  is  of  no  greater  effect  in  this  StAte  than  the  cer- 
tificate of  a  private  individual.  He  should  make  affidavit  of  the  service  as  any- 
other  individaal  would  be  required  to  do.  {Thnreton  v.  King,  1  Abb.  126. 
Morrell  v.  Kimball,  4  td  852.)  A  certificate  signed  "J,  C.  Butler,  under-sheriff,'* 
was  held  to  be  no  proof  of  service.  The  courts  do  not  know  an  under-sheriff^  and 
the  return  of  a  deputy-sheriff  in  his  own  name  is  a  nuUitv ;  the  return  should  be 
in  the  name  of  the  sheriff!  (Joyce  v.  Joyce,  6  Gal.  R.  449.)  A  sheriff's  certificate 
of  the  service  of  a  summons,  does  not  lose  its  force  by  lapse  of  time,  or  by  being 
previously  used  for  any  other  purpose ;  and  although  it  mav  have  been  used  in 
reference  to  a  judgment  which  is  afterwards  vacated,  it  continues  to  be  proof  of 
the  service,  and  may  be  used  on  a  subsequent  application  for  judgment.  (Brien 
V.  Catey,  2  Abb.  416.) 

h.  Disputing  the  serviee. — Although  it  has  been  said  that,  the  law  making  it 
the  duty  of  the  sheriff  to  serve  the  summons,  "  whatever  he  does  and  certifies 
in  his  official  duty  is  evidence,  and  as  between  parties  to  the  process,  or  pri- 
vies, conclusive  evidence,  and  not  liable  to  collateral  impeachmentw'*  (  Wheeler  y. 
N.  Y.  S  Harlem  R.  R,  Company,  24  Barb.  417.)  Yet  it  seems  to  be  now  well 
settled  that  the  return  of  a  sheriff,  or  an  affidavit  of  a  person  acting  in  hia 
place,  or  the  affidavit  of  any  other  person,  of  the  service  of  a  summons,  is  not 
eonelusiveupon  the  defendant ;  he  may  disprove  such  alleged  service,  on  motion 
to  set  the  proceedings  aside.  (Van  Rensaelaer  v.  Chcuiioiek,  7  How.  297  ;  Liteh- 
field  V.  Bunoell,  6  mI  841 ;  Wallis  v.  Lott,  15  id.  567,  and  see  Bulkley  v.  Bulkley, 
6  Abb.  307.)  Where,  on  a  motion  to  set  aside  a  judgment  taken  for  want  of  an 
answer  on  the  ground  of  a  defect  in  the  service  of  the  summons,  it  appears  that 
the  defendant  had  improperly  endeavored  to  avoid  service  of  the  summons,  the 
judgment  will  not  be  set  aside  uuless  on  satisfactory  evidence  that  the  summons 
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had  sot  eome  to  the  defendant's  knoTrUdge.  {SmUhoett  y.  Marryatt,  1  Abb.  SI 8 ; 
EUUm  T.  J%strsfon,  lb.  818.)  The  objf^tion  that  a  summone  waa  not  properly 
eerrcd  ia  not  aTulable  in  an  anawer  or  demurrer ;  the  remedy  ii  by  motion  to 
•at  aside  the  aerriee  and  pToeeediogs  thereon  as  irregolar.  (NorrU  v.  Hope 
Mui.  Jtu.  Camp,,  8  Barb,  641.) 

«L  JPMieaiion,  how  proved, — In  ease  of  publication  the  affidavit  is  to  be  made 
by  the  printer,  his  foreman,  or  principal  clerk ;  bat  it  seems  if  the  affidavit  ia 
made  by  the  publieher  of  the  paper  it  is  snfficient.  Similar  language  in  the  sta- 
tote  regulating  foreclosures  by  advertisement,  was  so  construed  by  Hand,  J. 
{Bm»ce  Y.  Jieed,  16  Barb.,  850.)  He  says,  Although  the  words  printer  and  pub^ 
Heker  differ  in  their  etymology  and  in  many  respects  in  their  uses,  printer  and 
pofaliaher  may  be  considered  as  synonymous  for  this  purpose,  the  latter  being 
within  the  ^irit  of  the  statute. 

&  Where  the  proof  of  service  is  an  admission  by  the  defendant,  the  admission 
must  be  verified  and  Identified,  so  as  to  satisfy  the  court  that  the  admission  ia 
indeed  signed  by  the  defendant  or  with  his  assent ;  there  is  no  legal  fiction  by 
whieh  the  eourt  is  presumed  to  know  the  signature  of  a  party  defendant  who 
haa  not  appeared  in  the  cause.  (2  Hill,  869 ;  Litchfield  v.  Burroell,  6  How.  841 ; 
IGodeBep.,  K.  a,42.) 

e.  Fen  for  wertinq  swmmone, — ^For  serving  a  summons  the  sheriff  is  entitled  to 
fifty  eeots  for  each  defendant  «erved.  He  is  also  entitled  to  six  oents  a  mile  for 
going  only,  to  be  oomputed  from  the  court-house.  But  this  fee  only  applies  to 
the  process  itself,  and  not  to  the  number  of  defendants  named,  or  who  may  be 
served.  But  owe  travel-fee  can  be  charged  on  the  same  process.  For  the  certifi- 
cate required  by  section  188,  no  compensation  is  provided  by  that  name  •  *  * 
but  it  may  be  regarded  as  a  substitute  for  a  return,  and  the  officer  entitled  to 
the  fee  allowed  for  such  service  ( 1 2^  cents.)    {Benedict  v.  Warriner,  14  How.  570.) 

d.  No  fee  for  serving  the  summons  and  eoroplaint  is  taxable,  unless  the  ser* 
vice  be  made  by  the  sheriff;  and  then  it  is  taxable  as  a  sheriff's  fee.  (  Whipple 
V.  WilliamM,  4  How.  30.) 

See  note  to  section  134,  and  Bnle  18. 

§  139.  (Am'd  1851.)    Jurisdiction. — Appearance. 

From  the  time  of  the  service  of  the  summonB  in  a  civil 
action,  or  the  allowance  of  a  provisional  remedy,  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  the  subsequent  proceedings.  A  voluntary  appearance  of  a 
defendant  is  equivalent  to  personal  service  of  the  summons 
upon  him. 

e.  Action  when  commenced — ^Where  the  service  of  the  summons  is  by  publi- 
cation, the  action  is  not  commenced  until  the  expiration  of  the  time  prescribed 
for  publication.  (Mocre  v.  Thayer,  6  How.  47  ;  8  Code.  R.  176.)  (See  note  to  see. 
1S7.)  fiut  where  an  attachment  had  been  issued  against  a  defendant,  and  an 
order  made  to  serve  the  summons  by  publication,  and  before  the  service  was 
complete  the  defendant  died,  the  court  held,  that .  although  the  action  was  not 
commenced  within  section  137,  or  99,  yet  the  plaintiff  had,  by  virtue  of  the  at- 
tachment and  this  section,  acquired  a  provisional  lien  on  the  defendant's  pro- 
perty, {lb.;  and  jBwr^Aard^  v.  iSan/orrf,  7  How.  829 ;  Re  Oriewold,  13  Barb., 
412.) 

/,  Effect  of  appearance. — A  voluntary  and  general  appearance,  besides  being 
eqmvalent  to  a  persooal  service  of  the  summons,  is  a  waiver  of  all  defects  in  the 
Bommons  or  previous  proceedings..  (See  Webb  v.  Moti,  6  How.  440 ;  Dix  v.  Pal- 
««r,  6  ib,  238 ;  3  Code  Rep.  214 ;  Trapp  v.  N,  Y.  and  Erie  R.  R,  Co.  6  How.  237  ; 
1  Code  Rep.,  N.  S.,  384;  Vole  v.  Mamey^  11  How.  138 ;  and  notes  to  sections  128 
and  129;  Hyde  v.  Patterson,  1  Abb.  248;  Bierce  v.  Smith,  2  id  411.)  Where  the 
defects  in  the  summons  or  proceedings,  prior  to  appearance,  are  not  made  appa- 
rent until  after  the  notice  of  appearance  is  served,  then  the  appearance  is  no 
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waiver.  (  Vowrhiea  ▼.  SchojUld,  7  How.  61 ;  3htrfw  ▼.  Hvmphretf,  16  id.  664.)  In 
the  superior  court  it  has  been  held  that  one  of  eeveral  defendants  jointly  liable 
in  a  judgment  cannot  appear  under  protest  to  the  jurisdiction,  and  object  that  it 
does  not  appear  on  the  faee  of  the  proceedings,  either  that  he  resides  or  was 
personally  served  with  process  within  the  city  of  New  York.  Such  an  appear- 
ance is  equal  to  a  personal  service.  (Makanejf  ▼.  Penmatif  I  Abb.  84 ;  4  Doer, 
608.) 

a.  Voluntary  appearance,  when  allowed. — ^It  was  never  the  ease  in  any  court 
that  a  pArty  uninvited  or  unwelcome  could  intrude  himself  upon  the  court  and 
the  plaintiff,  unless  he  had  some  right  to  protect  which  rendered  such  appear- 
ance necessary ;  and  where  one  of  several  persons  named  as  defendants  m  the 
summons,  but  on  whom  no  oopy  had  been  served,  gave  a  notice  of  appearance 
and  demanded  a  copy  of  the  complaint,  and,  no  copy  of  complaint  being  served, 
moved  to  dismiss  the  action,  it  was  held  he  had  no  right  to  appear  or  move  for  a 
dismissal  of  the  action  {Traev  ▼.  Reynolde,  7  How.  828);  but  the  superior  court 
have  held  that  a  person  named  as  defendant  and  against  whom  a  judgment  is 
prayed,  but  on  wnom  no  summons  has  been  served,  has  a  right  to  appear  and 
answer.  (Hi^gina  y.  RoekweU^  2  Dner,  650.)  And  per  Bosworth,  J.,  "I  think 
the  plaintiff  is  wrong  in  the  position  that  a  person  named  as  defendant,  and 
against  whom  personally  a  judgment  is  prayed,  has  no  right  to  appear  and 
answer  until  he  has  been  served  with  a  summons.  The  code  (s^  189)  declares 
the  Toluntary  appearance  of  a  defendant  equivalent  to  personal  service  of  the 
summons  on  htm.  This  assumes  that  he  has  the  right  to  appear.  The  practice 
was  settled  in  chancery  in  accordance  with  the  view  here  expressed.  (1  Barb. 
Ch.  Pr.  81.) 
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TITLE  VI. 
Of  the  PUadingB  in  Civil  Actions, 

CJbaptib    I.  The  eomplaint. 

n.  The  demurrer. 

IlL  The  aaever. 

IV.  The  reply. 

V.  General  rules  of  pleading. 

YL  Mistakes  and  amendments. 

Chaptee  I. 
The  Complaint. 

SxenoN   140.    Forms  of  pleading. 

141.  Complaint 

142.  Complaint  what  to  contain. 

§  140.  [118.]  (Am'd  1S49— 1S52.)    Forma  of  pleading. 

All  the  forms  of  pleading  heretofore  existing  are  abolished  ; 
and,  hereafter,  the  forms  of  pleading  in  civil  actions  in  courts 
of  record,  and  the  mles  by  which  the  sufficiency  of  the  plead- 
ings is  to  be  determined,  are  those  prescribed  by  this  act. 

a.  How  far  ruU$  dehors  the  code  apply  to  pleadings. — All  forms  and  mles  of 
pleading  are  abolished,  and  the  rules  for  testing  the  sufficiency  of  a  pleading  are 
thoee  prescribed  by  the  code.  (Royee  y.  Brown^  8  How.  890.)  Bat  "  the  prior 
practice  and  forms  of  pleading  are  abolished  only  in  a  qualified  manner,  for 
existing  statutory  provisions  relating  to  actions,  not  inconsistent  with  the  code, 
and  wMch  are  in  substance  applicable  to  the  new  actions  authorized  by  that  sys- 
tem, are  not  affected  by  it.  (s.  421,  poet.)  There  is  no  inconsistency  or  repug- 
Baney  in  applying  the  provision  referred  to«from  the  revised  statutes*  under  the 
code.  There  are  the  same  reasons  of  convenience  for  it  now  which  existed  un- 
der the  former  system,  and  it  does  not  conflict  with  any  particular  provision  of 
the  code.  It,  therefore,  remains  in  force.  (Denio,  J.,  B  k  of  Geneeee  v.  Fatohin 
^it,  3  Eernan,  814.)  So  it  was  held  at  a  general  term  of  the  supreme  court, 
that  the  provisions  of  2  R.  S.  482,  a  10,  relative  to  the  form  of  declaring  for 
statute  penalties,  are  not  abrogated  by  the  code.  (The  People  v.  Bennett,  6  Abb. 
884;  overruling  in  effect  the  £icision  of  Barculo,  J.,  in  Morehouse  v.  Overseers  of 
CriUy,  8  How.  481.)  And  that  pleadings  in  actions  against  corporations,  are  nn- 
affeeted  bv  the  code,  see  Fk  of  Waterville  v.  Beltsery  L3  How.  272 ;  Johnson  v. 
JTmp,  11  id  186 ;  Union  Mut.  Jns,  Co.  v.  Osgood^  1  Duer,  707.  And  as  to  plead- 
ings m  ejectment  and  partition,  see  notes  to  sections  448  and  465,  post. 

b.  Section  of  cause  of  action. — The  code  has  not  changed  the  common-law  rule 
of  pleading,  that  a  man  may  waive  the  tort  and  sue  on  the  contract  Thus, 
where  the  complaint  aUegea  that  plaintiff  deUvered  to  defendants  a  quantity  of 
hops,  to  be  taken  care  of  and  returned  to  plaintiff  on  request,  and  that  defend- 
aat^  '*  without  the  leave  or  license  of  plaintiff,  appropriated  said  hops  to  their 
own  use,  and  thereby  became  indebted  to  the  plaintiff,  d^c,"  it  was  held  that  the 

*  2  R.  Sw  458,  &  8. — In  suits  brought  by  a  corporation,  created  by  any  stat- 
ute of  this  State,  it  shall  not  be  necessary  to  prove,  on  the  trial,  the  existence  of 
SQch  corporation,  unless  the  defendant  shall  have  pleaded  that  the  plaintiff  is  not 
a  corporation. 
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plaintiff  might  eomplain  in  this  form.  {Eindt  ▼.  ThfeddU,  7  How.  278 ;  and  aee  8 
id,  878 ;  12  id,  681 ;  16  Barb.  683  ;  8  E.  D.  Smith,  71.)  But,  tembU,  there  is  no 
authority  for  extending  the  right  of  election  of  actions  so  far  as  to  try,  under  the 
form  of  an  action  for  money  had  and  received,  a  right  or  claim  to  real  estate  or 
to  its  poasession,  or  to  the  rents  and  profits.  {Carpenter  y.  SUlltoell,  8  Abb.  460.) 
Thus,  where  the  complaint  alleged  in  effect  that  the  plaintiff  had  been  the  owner 
and  was  entitled  to  certain  real  estate,  and  that  while  he  was  such  owner,  the 
defendant)  under  a  claim  of  right,  which  claim  was  afterwards  adjudged  to  be 
Yoid,  had  entered  into  possesnon  of  said  property  and  received  the  rents,  for 
which  he  refused  to  account,  and  then  demanded  judgment  for  the  amount  of  the 
rents  received, — a  demurrer  to  this  complaint,  as  not  containing  facts  sufficient 
to  constitute  a  cause  of  action,  was  sustained.  {Id.)  [This  decision  was,  we  are 
informed,  reversed  on  appeal  at  general  term.]  Although  the  forms  of  action 
are  all  merged  in  one,  yet  form  of  action  must  not  be  confounded  with  cause  of 
action.  The  same  state  of  facts  may,  by  being  differently  stated,  constitute 
different  causes  of  action ;  and  a  skillfai  adaptation  of  the  facts,  so  as  to  constitute 
this  or  that  cause  of  action,  will  sometimes  determine  the  plaintiff's  right  to 
recover.  Thus,  in  Van  Leuven  v.  Lyke^  1  Coma.  516,  the  facts  were  that  the 
defendants  were  owners  of  a  sow,  which  went  on  the  plainlaff 's  land  and  injured 
a  cow,  the  property  of  the  plaintiff.  Here  the  plaintiff  had  his  option,  either  to 
allege  as  his  cause  of  action  the  trespass  of  the  sow  on  his  premises,  or  to  allege 
as  his  cause  of  action  the  injury  to  his  cow.  In  one  case  he  had  to  allege  and 
prove  that  the  sow  was  unlawnilly  on  his  premises,  and  there  injured  his  cow; 
m  the  other  case  he  needed  neither  to  allege  or  prove  that  the  sow  was  a  tr^- 
passer  on  his  land,  but  he  had  to  allege  and  prove  that  the  sow  was  vicious,  and 
that  the  defendant  knew  it  The  plamtiff  elected  to  state  as  a  cause  of  action 
that  the  sow  injured  his  cow,  but  omitted  to  allege  or  prove  that  the  sow  was  a 
trespasser,  or  that  she  was  vicious  and  the  defendant  knew  it,  and  for  this  omis- 
sion he  failed  in  his  action.  Another  instance  is  the  case  of  Campbell  v.  Stakes, 
a  Wend.  187.  The  defendant,  an  infant,  hired  a  horse  of  the  plaintiff,  and  so 
used  it  that  it  died.  Here  the  plaintiff  had  his  option,  either  to  sue  for  the 
breach  of  the  defendant's  implied  agreement  to  use  the  horse  with  due  care  and 
skill,  or  to  take  no  notice  of  the  hiring,  and  allege  that  the  defendant  wrongfully 
injured  the  horse.  If  he  had  selected  the  first  alternative,  the  defendant's  infancy 
would  have  been  a  complete  answer;  but,  by  selecting  the  other  alternative,  the 
infancy  was  no  answer.    (See  FUh  v.  Ferris,  6  Duer,  49.) 

a.  In  the  case  of  Van  Leuven  v.  Zyke,  supra,  a  statement  of  the  actual  fkots 
would  have  shown  a  statement  of  the  cause  of  action  which  the  plaintiff  could 
have  proved,  and  would  have  entitled  him  to  recover.  In  Campbell  v.  Stakes, 
supra,  the  plaintiff  eould  not  have  framed  a  complaint  to  embrace  the  actual 
facts  which  would  not  have  been  objectionable,  either  as  showing  be  had  no 
cause  of  action,  or  else  as  containing  redundant  or  irrelevant  matter.  The  one 
is  an  example  of  the  propriety  of  stating  the  facts  as  they  occurred ;  the  other  is 
a  caution  to  abstain  in  some  cases  from  stating  all  the  facts. 

b.  It  is  said  that  a  plaintiff  cannot  by  varying  his  remedy  [form  of  action] 
change  the  legal  rights  of  the  defendant  •  *  *  «  Where  the  substantial 
ground  of  action  rests  on  promises,  the  plaintiff  cannot,  by  changing  the  form  of 
action,  make  a  person  liable  who  would  not  have  been  liable  on  the  promise. 
{Campbell  v.  PerkinSj  4  Selden,  440,  441.)  And  again,  *'It  is  a  well-settled  rule 
that  a  matter  arising  ex  contractu,  though  infected  with  fraud,  cannot  be  changed 
into  a  tort  in  order  to  charge  the  infant  [the  defendant]  by  a  change  in  the 
remedy."  {The  People  v.  Kendall^  26  Wend.  899.)  But  under  the  code  there  can 
be  no  embarrassment  as  to  the  form  of  action,  and  whether  the  action  be  brought 
upon  the  agreement  express  or  implied,  or  in  tort  for  the  violation  of  the  duty 
arising  fW>m  the  relation  of  the  parties,  is  immaterial.  (Tndl  v.  Granger^  4 
Selden,  119.)  This  dictum  must  be  received  with  caution.  In  Walter  v.  Bennett 
(16  N.  Y.  260),  the  plaintiff  complained  as  for  a  tort;  on  the  trial  he  proved  a 
cause  of  action  on  cofitract.  It  was  held  a  case  of  failure  of  proof,  and  he  was 
nonsuited.  And  the  court  said.  The  form  of  the  plaintiff's  action  is  ex  delicto  ;  and 
before  he  can  recover,  he  must  show  that  the  defendant  committed  a  wrong. 
And  it  has  been  held  that  where  plaintiffs  had  commenced  their  action  as  on 
contract,  purposely  in  order  not  only  to  obtain  an  attachment  against  the 
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defendant  as  a  non-resident,  bnt  also  to  procure  an  order  for  pnblteation  against 
him,  and  after  having  by  those  means  procured  the  defendant  s  appearance,  they 
riionld  not  be  allow m  to  amend  the  summons  and  oomplaint,  to  make  the  action 
IB  tort  for  conTerting  plaintifis'  goods.  {Lane  ▼.  Beam,  19  Barb.  51.)  There  is 
still  a  distinction  between  tort  and  assumpsit,  and  on  a  complaint  for  converting 
i  prondseory  note,  the  plaintiff  cannot  recover  for  money  received  to  his  use. 
[Andrews  v.  Bondf  16  Barb.  688 ;  end  see  note  to  section  1'71.) 

a,  Wbenever  a  man  may  have  an  action  on  a  sealed  instrument,  he  is  bound 
to  resort  to  itw  (  Youn^  v.  PreHon,  4  Crancb,  289  ;  Marine  Ine,  Oo  of  Alexandria 
V.  Joim,  1  id,  822.)  And  at  common  law  there  was  only  one  case  in  which, 
where  there  was  a  contract  under  seal,  the  plaintiff  could  declare  generally,  and 
en  tho  trial  give  his  deed  in  evidence  in  support  of  his  claim.  That  case  was 
where  there  was  a  sealed  lease,  under  which  the  lessee  had  taken  and  held 
poiaenion.  There  the  lessor  might  elect  either  to  sue  in  covenant  on  this  lease 
{i.  e.,  make  the  oovenant  the  oause  of  action),  or  else  to  sue  in  debt  for  the  rent 
(t.  <.,  make  the  use  i^d  occupation  the  cause  of  action.  See  the  reason  for  this, 
(Gould's  PL,  oh.  6,  part  1,  §§11,  18);  and  now  a  f>laintiff,  the  lessor  in  a  lease 
under  seal,  may,  without  reterring  to  the  lease  in  his  complaint,  state  a  cause  of 
aetion  for  use  and  oeeupation,  and,  on  a  denial,  may  upon  the  trial  give  the  lease 
in  evidence  in  support  of  his  right  of  action,  and  to  show  the  relation  of  landlord 
and  tenant,  and  the  value  of  the  use  and  occupation.  {Ten  Eyek  v.  Houghtaling, 
12  How.  528.)  It  was,  however,  a  well-settled  rule,  that  where  there  was  a 
neeial  agreement  and  the  plaintiff  had  performed  on  his  part,  the  law  raised  a 
duty  on  the  part  of  the  defendant  to  pay  the  price  agreed  upon ;  and  the  plain- 
tiff might  count  either  on  this  impUea  assumpsit^  or  on  the  express  agreement 
(Lawes  PL  6 ;  Jewell  v.  SehroepeU,  4  Cow.  564;  Feeler  v.  Heath,  11  Wend.  484; 
Mead  v.  JOegolyer,  16  tdL  687  ;  Clark  v.  Fairekildy  22  id.  576.)  This  rule  is  not 
changed  by  the  code,  and  the  plaintiff  may  still,  in  such  circumstances,  rely  on 
the  implied  assumpsit  {Farren  v.  Sherwood,  17  N.  T.  227.}  But  to  sustam  a 
ffcoeral  count  in  asisumpsit  on  a  special  agreement,  the  special  agreement  must 
have  been  so  performed  as  to  leave  a  mere  simple  debt  or  duty  between  the 
parties.  {Evant  v.  Jfarrie,  19  Barb.  416.)  Another  instance  where  the  plai^^ 
bas  an  election  of  remedy  is,  where  the  cause  of  action  originally  accrued  am 
time  beyond  the  term  of  limitation  prescribed  by  law  for  bringing  such  an  action, 
and  the  plaintiff  intends  to  insist  on  his  right  to  maintain  the  action  by  reason  of 
a  *'  new  or  continuing  acknowledgment  or  promise."  There  he  may  sue  on  the 
new  promise,  or  "  found  bis  complaint  on  the  original  oause  of  action  ;"  and  if, 
in  that  ease,  an  answer  of  the  statute  of  limitations  be  interposed,  the  plaintiff  in 
avoidance  of  it  may  rely  on  the  new  or  continuing  promise.  {Eeedstyn  v.  Weeks, 
2  Ker.  635.)  The  reason  for  this  is  that  the  stMute  of  limitations  only  bars  the 
remedy,  and  doea  nol  extinguiah  the  cause  of  action.  But  where  a  cause  of  action 
has  been  exHnguiehed  by  release  or  otherwise,  and  there  is  a  BubseijueDt  valid 
promise  to  satisfy  such  cause  of  action,  such  promise  is  not  a  revival  of  the 
original  canse  of  aetion,  but  creates  an  entirely  new  cause  of  action ;  and  such 
sabeequent  promise,  and  not  the  original  cause  of  action,  must  hi  set  out  in  the 
complaint  as  the  canse  of  action.  {Steame  v.  Tappin,  5  Duer,  299 ;  see  Irving  v. 
Veieht,  8  M.  «&  W.  90.)  And  so  where  the  original  cause  of  action  is  modified,  it 
most  be  sued  on  as  modified.    (Holmee  v.  Holmes,  5  Seiden,  528.) 

6.  A  party  injured  by  means  of  an  injunction  should  proceed  on  the  under- 
taking given  on  the  issuance  of  the  injancUoo,  and  not  otherwise.  (Hall  v.  Fiaher, 
20  Barb.  442.) 

c.  Splittinp  cause  of  action.— There  is  no  ease  or  dictum  which  requires  a 
party  to  join  in  one  action  several  distinct  causes  of  action.  The  plaintiff  may 
elect  to  sue  upon  them  separately  {Phillips  v.  Beruk,  16  Johns.  186 ;  Seeor  v. 
Bturgis,  16  N.  Y.  554) ;  and  it  is  no  objection  that  they  belong  to  the  same  family 
of  eausea,  provided  their  identity  is  not  the  same.  {Staples  v.  Goodrich,  21  Baro. 
S19.)  An  etUin  and  indivinible  demand  cannot  be  split  so  as  to  form  the  basis  of 
two  actions ;  and  if  a  party  bring  an  action  for  part  only  of  an  entire  and 
indivisible  demand,  the  judgment  in  that  action  is  a  conclusive  bar  tp  a  subse- 
quent suit  for  another  part  of  the  same  demand.  There  is  sometimes  a  difficulty 
in  discriminating  between  entire  and  several  demands.  {Id)  The  di&^io<^^oii 
between  demands  or  rights  of  action  which  are  single  and  entire,  and  those  which 
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are  aeyeral  and  dUtinet,  ig,  that  the  former  immediately  arise  out  of  one  and  tha 
same  act  or  contract,  and  the  latter  out  of  different  acts  or  coo  tracts.  {Seatr  t. 
BturgU,  16  N.  T.  548.)  Where  A,  in  September,  1868,  sold  B  goods  on  credit  of 
six  months  to  the  amount  of  $812,  and  in  November,  1868,  sold  him  other  gooda 
to  the  amount  of  $299  (not  on  credit) ;  in  March,  1864,  A  commenced  separate 
actions  against  B  to  recover  these  several  amounts,  and  in  October,  1864,  recov- 
ered judgment  in  the  action  for  the  eoods  first  sold,  for  the  amount  claimed  with 
Interest  and  costs.  Then  B  set  up  tue  recovery  of  that  judgment  as  a  bar  to  A*8 
right  to  recover  in  the  action  for  the  goods  secondJy  sold.  The  court  held  that 
it  was  not  a  defence ;  that  the  demands  were  separate  and  distinct,  not  in  the 
nature  of  a  current  account,  but  each  an  entire  contract  of  itself  and  plainly 
divisible.  The  evidence  that  would  prove  one  would  not  establish  the  other. 
The  second  transaction  was  not  a  part  of  and  did  not  grow  out  of  the  firsts  The 
distinction  waspointed  out  in  Phillips  T,Beruk  (16  Johns.  186),  and  Stevens  v. 
Loekwood  (18  Wend.  644).  The  question  in  Phillips  v.  Bemk,  was  whether  a 
recovery  by  the  plaintiff  for  work  and  labor  done  in  March,  1817,  was  a  bar  to 
another  claim  for  work  and  labor  done  before  that  time,  etlbh  claim  being  for  an 
entirely  disconnected  and  distinct  piece  of  serviccL     {Staples  v.  Goodrich,  supra.) 

a.  An  attorney  suing  for  services,  must  include  his  entire  demand  in  one 
action.    {Beehnan  v.  Plainer t  16  Barb.  650.) 

6.  In  Secor  v.  Stwrgis  (16  N.  Y.  648,  affirming  S.  C,  2  Abb.  69),  it  appeared 
that  the  businees  of  ship-carpenters  was  carried  on  in  one  part  of  a  building, 
under  the  direction  of  two  of  the  partners  in  a  firm,  and  the  business  of  ship- 
chandlers  in  another  part  of  the  same  building,  under  the  direction  of  the  third 
partner.  Separate  books  of  account  were  kept  by  different  clerks  in  the  two 
branches  of  business,  and  the  partners  confined  themselves  respectively  to  the 
management  of  one  of  the  branches,  without  personally  taking  part  in  the  oth«;r. 
Work  was  done,  and  materials  furnished  from  the  carpentry  branch,  in  the  re- 
pairing and  equipping  a  brig,  upon  the  order  ef  the  captain,  to  the  amount  of 
$139,  and  immediately  thereafter,  goods  and  articles  of  ship-chandlery  were  fur- 
nished to  the  same  brig  and  on  the  order  of  the  same  captain,  at  difi^rent  times 
thipough  a  period  of  a  month,  amounting  to  $621, — held  that  the  two  amounts 
jB^not  constitute  an  entire  claim,  but,  on  the  contrary,  formed  two  several  causes 
of  action.  And  it  was  further  held  that  assuming  the  accounts  formed  a  sinsle 
dejnand,  they  were  severed  by  the  giving  of  a  bond  to  secure  the  $521  due  for 
chandlery,  for  the  purpose  of  discharging  an  attachment  against  the  brig,  the 
account  for  carpenter's  work  remaining  a  lien  on  the  vessel;  so  that  an  action 
oould  be  maintained  on  such  bond,  notwithstanding  judgment  had  been  obtained 
and  satisfied  by  proceedings  in  admiralty  to  enforce  the  lien  for  the  carpenter's 
work. 

c.  In  Farrington  v.  Payne  (16  Johns.  432),  a  bed  and  bed-quilts  were  taken 
at  the  same  time  and  by  the  same  act,  and  a  recovery  in  trover  for  the  quilts 
was  held  to  be  a  bar  to  a  recovery  in  trover  for  the  bed.  In  Smith  v.  Jones  (16 
Johns.  229),  actions  were  brought  for  goods  sold  and  delivered,  the  plaintiff  in 
one  claiming  to  recover  for  one  barrel  of  potatoes,  and  in  the  other  for  two  bar- 
rels of  potatoes,  all  sold  at  the  same  time.  The  court  held  that  the  demand  was 
entire  and  could  not  be  divided.  Miller  v.  Covert  (1  Wend.  487),  was  the  ease 
of  a  sale  of  ha^  under  a  contract,  delivered  in  parcels.  The  demand  was  held  to 
be  entire  and  indivisible. 

d  In  Guernsey  Y,  Carver  (8  Wend.  492X  the  plaintiff  declared  on  a  book 
account,  consisting  of  items  of  merchandise  delivered  between  the  20th  of  July 
and  the  27th  of  August,  1828,  amounting  to  $2  86.  The  defendant  pleaded  a 
former  suit  for  the  same  identical  cause  of  action.  It  was  proved  in  the  Common 
Pleas  Uiat  the  plaintiff  had  an  account  against  the  defendant^  consisting  of  twenty 
different  articles  of  merchandise,  delivered  on  fourteen  different  davs  between  the 
4th  of  June  and  the  27th  of  August,  1828,  amounting  to  between  $6  and  $6;  that 
he  commenced  a  suit  against  the  defendant,  and  exhibited  an  secount  of  items 
delivered  between  the  first  of  June  and  19tb  of  July,  1828,  amounting  io  $2  74; 
that  the  defendant  pleaded  a  tender  and  had  judgment  for  his  costs.  The  plain- 
tiff then  sued  for  the  balance  of  such  account,  vis:  for  items  delivered  between 
the  20ih  of  July  and  the  27th  of  August.  The  Common  Pleas  decided  that  on  a 
running  account,  where  no  special  contract  was  made  at  the  commencement  of 
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flie  aeeoimt,  and  irfaere  items  haTe  been  delivered  on  such  account  at  different 
times  without  any  iniermediate  agreemeDt,  each  separate  delivery  formed  a  sepa- 
rste  and  distinct  cause  of  action.  The  plaiutiff  recovered  judgment.  That  judg- 
ment was  reversed  on  appeal,  in  the  supreme  court  That  court  holdiug,  *'  The 
only  just  and  safe  rule  is  to  compel  the  plaintiff,  on  an  account  like  the  present, 
to  inelude  the  whole  of  it  in  a  single  suit"  As  to  this  it  was  said  in  the  court  of 
appeals  in  See&r  v.  Sturais  (supra),  that  it  would  make  every  account  consistiog 
01  oifferent  items,  the  whole  of  which  is  due,  an  entire  demand  incapable  of  divi- 
BOB,  and  ezdudes  the  idea  that  it  is  necessary  the  clnims  should  have  arisen  out 
of  a  single  transaction,  or  be  connected  together  by  contract  This,  in  my  opinion, 
(T.  R.  Strong,  J.),  is  carrying  the  doctrine  in  question  far  beyond  its  just  limits. 
In  England  the  courts  have  held,  as  the  supreme  court  held  in  Ouemtey  v.  Carver 
(snpra),  that  a  tradesman's  bill  for  a  series  of  articles  delivered  continuously,  can- 
not be  split  {Bomay  v.  Wordnoarth^  86  £ng.  L.  and  £q.  R.,  288;  Wood  v.  Perry, 
I  Ezcfa.  R.  442.)  In  Stevens  v.  Lockwood  (18  Wend.  644),  the  plaintiff  had  sued 
ea  an  aecoont  for  property  sold,  work  done,  and  for  rent  due,  and  on  the  trial 
had  withdrawn  some  items;  in  the  subsequent  action  for  such  items, — held  the 
recovery  in  the  first  action  was  a  bar.  Tne  reasoning  in  this  case  was  also  dis- 
■ented  n-om  by  T.  R.  Strong,  J.,  in  Secor  v.  SlurgU  (supraX  In  Colvin  v.  Cortnn 
(15  Wend.  557),  two  suits  were  brought  for  lottery  tichets  sold  the  defendant  On 
the  trial  of  the  first  action,  the  plaiutiff  had  judgment  That  judgment  wa«  set 
up  aa  a  bar  to  the  second  action.  On  the  trial  it  appeared  that  the  tickf  ts,  to 
recover  for  which  the  suits  were  broueht,  were  delivered  to  the  defendant  by  two 
different  agents  of  the  plaintiff,  at  different  offices,  at  different  times,  yet  the 
supreme  court  held  it  an  entire  contract,  and  that  the  previous  judgment  was  a 
bar.  Jndge  Strong,  in  Beeor  v.  SiuryU  (supraV  says  of  that  case  (Colvin  v. 
Cbnsm),  "  It  is  manifest  it  rests  upon  no  eoona  principle,  and  is  not  law."  A 
plainer  ease  of  distinct^  independent  causes  of  action  could  hardly  be  presented. 
Judgment  in  an  action  for  a  breach  of  one  covenant  in  a  lease,  or  other  instru- 
ment is  a  bar  to  an  action  for  a  breach  of  another  covenant  in  the  same  lease, 
committed  before  the  first  suit  was  commenced.  {Bendernaale  v.  Cocks,  19  Wend. 
207;  and  see  lith  v.  Folley,  6  Hill,  54;  Grain  v.  Beaekt  2  Barb.  120;  Stuyvetant 
V.  Mayor  of  N,  T.,  11  Paige,  414;  Coggim  v.  BulwinkU,  1  E.  B.  Smith,  413.) 
A  promiaeoiT  note  cannot  be  the  foundation  of  two  suits,  each  for  a  part  of  the 
note.  {Milier  v.  Covert,  1  Wend.  487.)  A  letter  written  by  the  defendant  to  G., 
stating  that  if  W.  will  let  a  certain  house  to  G.,  he,  defendant,  would  become 
security  for  the  rent,  and  directing  G.  to  show  the  letter  to  W.,  and  to  send  the 
papers  to  him,  defendant,  for  execution, — held  to  be  a  contract  to  execute  a  secu- 
rity, and  not  to  pay  rent — ^that  the  contract  was  an  entire  one,  and  one  recovery 
upon  it  was  a  bar  to  any  subsequent  action.   ( Waterbury  v.  Chraham,  4  Sand.  21 5.) 

A,  A  joint  cause  of  action  vested  in  two  or  more,  cannot  be  split  up  into 
several  at  the  option  of  those  in  whom  it  is  vested.  (Cotter  v.  N,  Y,  and  Erie 
R.  R.  Camp.,  6  Duer,  46^ 

6.  Of  course  a  demand  may  be  split  with  the  consent  or  assent  of  the  defend- 
ant   (Ccrnell  v.  Cook,  7  Cow.  810 ;  and  see  Secor  v.  Stvrgis,  16  N.  Y.  659.) 

e.  Where  a  plaintiff  sued  in  one  action  for  a  years  rent  and  in  another  action 
for  double  value  for  holding  over  for  a  quarter  after  notice  to  qui^, — hi'ld  that 
the  causes  of  action  were  distinct,  and  it  was  not  a  splitting  of  one  demand.— 
( Wickhatn  v.  Lee,  11  London  Law  Times,  240.) 

d.  As  to  splitting  a  demand  by  assignment,  see  ante  p.  80  s. 

e.  Where  a  partv  brings  an  action  for  a  part  only  of  an  entire  demand,  and 
obtains  judgment,  he  cannot  subsequently  avail  himself  of  the  residue  of  his 
demand  by  way  of  set-off  in  an  action  against  him  by  the  opposite  party.  (Miller 
V.  Covert,  1  Wend.  487.)  But  although  a  party  who  has  a  claim  to  damages  for 
breach  of  a  warranty,  may  insist  upon  such  claim  in  diminution  of  damages  when 
sued  for  the  price  of  the  article  warranted,  he  is  not  bound  to  do  so;  and  his 
omission  to  inaist  upon  such  defence  is  no  bar  to  an  action  subsequently  brought 
by  him  for  the  recovery  of  damagea    (Cook  v.  Motely,  18  Wend.  277.) 

§141.  [119.]     Complaint. 

The  first  pleading  on  the  part  of  the  plaintiflf,  is  the  com- 
plaint 


13S  COMPLAINT.  [§  142. 

§  142.  [120.]  (Am'd  1851.)     Complaint,  what  to  contain. 
The  complaint  shall  contaia : — 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court 
in  which  the  action  is  brought,  the  name  of  the  county  in 
which  the  plaintiff  desires  the  trial  to  be  had,  and  the  names 
of  the  parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition. 

3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes 
himself  entitled.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated. 

Note  to  9ML  1. 

a.  At  to  the  name  of  the  court — ^If  no  court  is  named  either  in  the  complaint 
or  in  the  summona^  no  action  can  be  said  to  be  commenced  in  any  court,  and  eemble 
the  summons  and  complaint  are  nullities  (  TTar J  v.  Stringham,  1  Code  Rep.  118); 
and  under  such  circumstances  the  supreme  court  will  entertain  a  motion  to  set 
aoide  such  a  summons  and  compliant  {id.)}  but  where  the  name  of  the  court  ia 
inserted  in  the  summons^  but  not  in  tne  complaint,  the  court  wiU  disregard  the 
omission,  and  hold  the  complaint  sufficient.  (  Van  Namee  y.  Peoble,  9  How.  198 ; 
Merrill  v.  Grinnell,  10  id  82 ;   Van  Benthuyeen  v.  Stevene,  14  id  *10.) 

6.  Ae  to  the  name  of  the  county  in  which  the  plaintiff  desiree  the  trial  to  he  had^* 
It  is  essential  for  ipany  purposes  of  the  action,  that  tne  place  of  trial  should  be 
dearly  stated  in  the  complaint  That  determines  where  motions  are  to  be  made, 
OS  well  as  where  the  trial  is  to  be  had.  Both  parties  must  be  at  a  loss  where  to 
proceed  until  that  is  distinctly  settled.  {Merrill  v.  Grinnell,  10  How.  32 ;  Botch- 
Kiss  y.  Crocker,  15  id  886.)  The  statement  of  the  name  of  the  county  in  the 
aummons  does  not  necessarily  show  that  it  is  put  there  to  indicate  where  the 
place  of  trial  is  to  be.  It  may  be  put  there  to  wow  where  the  attorney  issuing 
the  summons  resides  {id)\  and  the  plaintiff  can  indicate  any  county  as  the  place 
of  trial,  notwithstanding  the  name  of  a  county  may  be  mentioned  in  the  sum- 
mons (id)  Where  the  complaint  wholly  omits  to  mention  the  name  of  the  county 
in  which  the  plaintiff  desires  the  trial  to  be  had,  it  is  irregular  {id) ;  and  the 
irregularity  is  not  cured  by  reference  to  the  summons  {id).  Where  in  an  action 
commenced  by  seryice  of  a  summons,  without  any  copy  of  the  complaint,  the 
summons  was  entitled  "  Supreme  Court,  New  YorV  and  stated  that  the  com- 
plaint would  "  be  filed  in  tne  office  of  the  clerk  of  the  city  and  county  of  New 
York,''  the  defendant  demanded  a  copy  of  the  complaint,  one  was  servea,  entitled 
"  New  York,  Supreme  Court,"  indorsed  "Supreme  Court,  city  and  county  of  New 
York,"  but  did  not  otherwise  indicate  the  name  of  any  county  in  which  the 
plaintiff  desired  the  trial  should  be  had, — held  that  the  complaint  was  irregular 
for  not  stating  any  place  of  trial     {Davison  y.  Powell,  13  How.  288.) 

e.  It  has  been  said,  howeyer,  that  where  the  action  is  in  a  court  of  local 
jurisdiction,  as  in  the  New  York  common  pleas,  where  the  trial  can  only  be  had 
in  one  county  (namely  New  York),  the  complaint  would  be  sufficient  without 
stating  the  name  of  the  county  in  which  the  plaintiff  desires  the  trial  to  be.  His 
bringing  his  action  in  such  court  sufficiently  indicates  his  desire  to  haye  the  trial 
in  the  county  in  which  the  court  has  jurisdiction*  {Leopold  y.  Poppenheiiner^  1 
Code  Rep.  89.) 

d  An  irr^ularity  in  the  complaint  in  this  respect  is  not  waiyed  by  the 
defendant  omitting  to  raise  the  objection  until  after  his  original  time  to  answer 
has  expired,  and  by  his  obtaining  orders  extending  the  time  to  answer.  {Merrill 
V.  Grinnell.  10  How.  82.)  The  proper  course  for  the  defendant,  to  take  adyan- 
tage  of  the  omission,  is  oy  motion  to  set  aside  the  complaint  for  Irregularity, 
(id. ;  Hall  y.  Huntley,  1  Code  Rep.,  N.  S.,  21,  n.)  It  is  not  a  defect  for  which  the 
defendant  can  demur.    {Dorman  y.  Kellam,  14  How.  184.) 

e.  The  motion  to  set  aside  for  such  an  irregularity  may  be  made  in  a  judicial 
district  where  the  action  is  in  &ct  triable  {HotciUciss  y.  Crocker^  16  How.  886); 
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fhtm^  where  the  pUintiff  resided  io  Caynga  eonnty,  and  the  defendants  in  Broome 
coQDty  (the  nature  of  the  action  is  not  stated  in  the  report),  the  complaint  not 
slating  any  county  for  trial,  the  defendant  moved  at  a  special  term  in  Tioga 
eomnty  to  set  aside  the  complaint, — it  was  held  that  the  action  was  triable  either 
in  the  eoanty  of  Cayuga  or  Broome ;  and  as  the  plaintiff  had  not  indicated  in 
which  he  desired  it  to  be,  the  motion  micht  properly  be  made  either  in  the 
Strict  of  the  plaintiff's  or  of  the  defendants  residence.    (/<!) 

a.  The  defect  that  the  complaint  does  not  name  the  county  of  trial  may  be 
■mended.     (HolehkiM  T.   Croehtr,  16  How.   S:}6;    J)<ni»im  ▼.  Powell,  IS.tdL 

h.  As  to  the  names  of  the  parties. — Properly,  the  names  of  all  the  parties^ 
plaintiff  and  defendant,  should  be  set  forth  m  the  title.  If,  however,  only  some 
of  the  parties  are  named  in  the  title,  but  all  are  correctly  na^ed  in  the  body  of 
the  complaint,  it  will  be  sufficient  (Hill  v.  TTuuter,  2  Code  Rep.  8 ;  8  How.  407); 
and  after  the  names  of  the  parties  are  once  stated,  it  is  sufficient  afterwards  to 
designate  them  as  "  the  plaintiff"  and  "  the  defendant"  {Datnaon  v.  Savage^  tt 
Taunt.  121 ;  Stephenson  v.  Hunter,  id.  406.)  Except  in  the  cases  provided  for  by 
■eedon  175  (cases  of  plaintiff's  ignorance  of  tlie  true  name),  the  name  of  the 
defendant  must  be  correctly  stated ;  and  if  it  be  not,  it  seems  the  complaint  is 
irregular ;  the  remedy  for  which,  is  a  motion  to  set  aside  the  summons  and  com- 
plaint. (SUiott  V.  Hart,  1  How.  25;  Dole  v.  Manley,  U  id,  188.)  Such  motion, 
noweTcr,  must  be  made  before  a  general  appearance  in  the  action.  (Id,)  Where 
the  true  name  of  the  defendant  was  Dean  8.  ManUy^  and  he  was  described  in 
the  summons  and  complaint,  served  together,  as  Dennis  S.  Mauley,  it  was  held 
that  the  proceedings  were  irregular;  bat  as  the  notice  of  motion  was  subscribed 
'William  H.  Andrews,  attorney  for  defendant,"  it  was  a  general  appearance  in 
the  action,  and  therefore  a  waiver  of  the  irregularity  (Dole  v.  Mauley^  supra ; 
and  Baxter  v.  Arnold,  9  How.  445.)  [Probably  to  have  prevented  the  notice  of 
motion  operating  as  a  waiver,  it  should  have  been  subscribed  William  H. 
Andrews^  attorney  for  the  defendant  for  the  purposes  of  the  above-mentioned 
motion  only,  the  defendant  appearing  only  for  the  purpose  of  correcting  the 
irregularities  complained  of,  or  to  such  like  effect  A  mere  misnomer  cannot 
prejudice  the  defendant;  and  motions  for  such  cause  should  not  be  indulged.] 

c.  It  is  presumed  that  in  stating  the  names  of  the  parties  it  is  not  necessary 
to  add  any  description,  as  to  say,  A  B.,  executor,  (be ;  and  if  such  description 
is  inserted,  it  is  mere  surplusage,  and  does  not  present  a  fact  which  ean  be 
traversed  (Sheldon^.  Hoy,  11  How.  16;  Merritt  v.  Seamen,  2  Seldea,  168);  but 
asymg  A.  B.,  a«  executor,  (be,  is  very  different  from  merely  stAtlng  A.  B., 
executor,  &a  To  say  as  executor,  Ac,  is  allying  the  character  in  which  the 
pUintiff  sues,  as  to  which  see  infra. 

d.  The  character  in  vhich^the  plaintiff  sues  should  he  stated. — ^A  plaintiff  may 
sue  either  as  an  individual  for  nis  individual  benefit,  and  as  the  real  party  in 
interest,  and  in  that  capacity  as  the  original  party,  to  whom  the  cause  of  action 
accrued,  or  as  the  assignee  of  the  party  to  whom  the  action  accrued.    Or  the 
plaintiff  may  be  suing  in  a  representative  character,  as  administrator,  committee, 
executor,  guardian,  public  officer,  receiver,  or  trustee.    Where  nothing  appears 
to  the  contrary,  it  is  presumed  that  the  plaintiff  has  legal  capacity  to  sue,  is  the 
real  party  in  interest,  suing  as  an  indiviaual  for  his  individual  benefit,  and  there- 
fore io  such  a  case,  nothing  need  be  said  in  the  complaint  as  to  the  character  in 
which  the  plaintiff  is  suing ;  and  it  being  shown,  by  the  facts  stated,  that  a  cause 
of  action  accrued  to  the  plaintiff,  it  is  presumed  that  the  cause  of  action  con- 
tinues in  him ;  and  he  need  not  make  any  allegation  as  to  that     If  he  has  not 
capaeitv  to  sue,  as  being  an  infant,  or  has  divested  himself  of  the  right  of  action 
which  had  accrued  to  him,  it  is  matter  of  defence  coming  from  the  defendant 
But  if  it  appean  that  the  cause  of  action  accrued  to  some  other  body  than  the 
plaintiff,  tnen  the  defendant  has  a  right  to  be  informed  by  the  complaint  how  the 
plaintiff  became  the   owner  of  the  demand,  whether  by  purchase,  assignment, 
operation  of  law,  or  how  otherwise ;  and  the  facts  shoula  be  stated  by  which 
the  plaintiff  became  such  owner.    (Russel  v.  Clapp,  7  Barb.  482;  Beniley  v.  Jones, 
4  How.  202;   M"  Murray  v.  Thomas,  5  td  14;    Parker  ▼.   Totten,  10  id.  283; 
Thomas  v.  Desmond,  \2  id.  321.)    In  other  words,  the  plaintiff  must  show  title. 
(See  infrei.)    The  capacity  of  the  plaintiff  to  sue  is  independent  of  the  cause  of 
action,  (ffk  of  Louwille  v.  Edwards,  11  How.  216;  Johnson  v.  Kemp,  11  ui.  186  ; 
Hk  of  Havana  r,  Wickhamy  16  id,  97.)    Where  the  plaintiff,  a  trustee  for  the 
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benefit  of  creditors,  sued  on  a  note  for  the  benefit  of  the  estate,  but  'withou't 
alluding  in  the  complaint  to  his  representative  character,  he,  having  failed  iim 
the  action,  was  held  to  be  personally  liable  for  the  costs.  {Murray  v.  Hendrick- 
$on,  6  Abb.  96.) 

a.  Plaintiff  suina  (U  atiAgnee, — ^Where  the  plaintiff  claims  as  assignee,  tho 
complaint  should  allege  the  fact  of  the  assignment.  In  so  doing,  he  need  no^ 
state  that  there  was  any  eonsideration  for  the  assignment,  nor  whether  it  was  in. 
writing  or  by  parole.  (Vogel  v.  Babeoek,  10  How.  177;  ffomer  ▼.  Wood,  15 
Barb.  872 ;  Martin  v.  Kanovse,  2  Abb.  881 ;  and  see  Gregory  r.  Freeman,  2  Zab. 
B,  405 ;  Arteker  v.  Zeh,  6  Hill,  200 ;  see  ante,  pages  79,  80.)  An  allegation 
**thst  Cobb  duly  assigned  and  transferred  all  his  interest  in  the  contract  to  tho 
plaintiff  Grant,  and  that  the  plaintiff  Ludlam  became  interested  by  a  sale  and 
assignment  to  him  of  a  part  of  Grant's  interest,  was  held  sufficient  (Homer  t. 
Wood,  supra;  Fowler  v.  If.  Y.  Indent.  Jhs.  Co.,  23  Barb.  161 ;  Morange  v.  Mudge^ 
6  Abb.  248) ;  and  an  allegation  that  A.  assigned,  sold,  and  transferred,  and  set 
over  to  the  plaintiff  the  said  Judgment,  will  be  construed  to  mean  that  the  judg- 
ment, or  whatever  may  have  been  the  subject-matter,  was  assigned  absolutely. 
If  the  assignment  was  subject  to  any  material  condition  affecting  the  plaintifiTs 
right  to  recover,  it  is  matter  to  come  from  the  defendant  by  way  of  defence 
(Martin  v.  Kanouu,  2  Abb.  881);  and  where  the  complaint  showed  that  the 
alleged  cause  of  action  accrued  to  a  third  party,  and  the  only  manner  in  which 
the  plaintiff  showed  title  in  himself  was  an  allegation  that  '*  the  plaintiff  is  now 
the  sole  owner  of  the  said  demand  *'  on  demurrer  (the  report  does  not  say  on 
what  ground) — it  was  held  that  the  allegation  was  of  a  conclusion  of  law  and 
not  of  a  fact,  and  showed  no  title  in  the  plaintiff.  (TTbimu  v.  Demiond,  12  How. 
821.)  An  all^ation  that  plaintiff  became  the  owner  of  the  cause  of  action  by 
purchase  was  held  sufficient  allegation  of  title  as  assignee  of  the  party  to  whom 
the  eause  of  action  accrued.    {Prindle  r.  Camthers,  15  N.  Y.  427.) 

b.  Plaintiff  suing  om  executor  or  administrator. — In  an  action  by  an  executor 
or  administrator,  the  complaint  should,  by  some  appropriate  averment,  show 
that  the  action  is  by  the  party  in  his  representative  character,  and  not  as  an 
individual.  It  is  not  necessary  that  he  snould  make  profert  of  the  letters  testa- 
mentary or  of  administration  ;  it  is  sufficient  if  he  aver  that  he  sustains  the  char- 
acter either  of  executor  or  administrator,  as  the  case  may  be ;  and  if  the  aver- 
ment is  denied,  he  produces  on  the  trial  the  letter  granted  to  him  as  evidence  of 
his  title.  {Bright  v.  Currie,  5  Sand.  433 ;  Welles  v.  Webf^ter,  9  How.  251.)  Where 
the  complaint  alleged  that  '*  the  plaintiff  is  the  executor  of  the  last  will  and  tes- 
tament of  J.  W.,  deceased,  and  tnat  he  had  been  duly  and  legally  authorized  to 
act  as  such  executor,"  and  further  stated  that  the  defendant  was  indebted  to  the 
plaintiff  as  snch  executor,  and  on  demurrer  that  plaintiff  had  not  capacity  to  sue, 
the  complaint  was  held  sufficient.  fWelles,  J.  Weils  v.  Webster,  supra.)  In  an 
action  commenced  prior  to  the  ooae  taking  effect,  it  was  held  that  merely  de- 
scribing the  plaintiff  in  the  commencement  of  the  declaration,  as  **C.  H,  M.,  exe- 
cutor of  the  last  will  and  testament  of  J.  S.,  deceased,  plaintiff,"  that  being  the 
only  allegation  indicating  that  the  action  was  brought  by  the  plaintiff  in  any 
other  than  his  individual  character,  and  followed  by  a  statement  of  a  cause  of 
action  accruing  to  himself  personally,  did  not  make  the  action  one  by  the  plain- 
tiff a«  executor,  so  as  to  admit  a  defence  of  set-off  against  the  plaintiff's  testator, 
or  to  warrant  a  judgment  against  the  plaintiff  as  executor,  to  be  levied  off  the 
testator's  goods  in  his  hands.  {Merritt  v.  Seaman,  2  Selden,  168.)  The  word 
executor,  dsc,  following  the  name  of  the  plaintiff,  was  regarded  only  as  descrip- 
tive of  the  person  [id);  and  in  a  case  since  the  code  {Sheldon  y.  Hoy,  11  How. 
12),  the  supreme  court  at  general  term  held  that  a  complaint  commencing 
"A.  B.,  administrator  of  the  goods,  <kc.,  of  C.  D.,  deceased  plaintiff,  complains," 
Ac,  was  insufiicient  to  show  that  the  plaintiff  sued  in  a  representative  capacity, 
and  there  being  nothing  further  in  the  complaint  to  indicate  in  what  capacity 
the  plaintiff  sued,  the  action  was  to  be  regarded  as  brought  by  the  plaintiff  in 
his  own  right;  and  it  was  further  held  that  the  fact  that  the  plaintiff  was  ad- 
ministrator, and  had  been  regularly  appointed  by  the  surrogate  of  some  county 
in  the  State,  was  a  material  and  traversable  fact,  and  should  be  stated  in  such 
form  as  to  tender  an  issue  to  the  adverse  party,  and  that  the  complaint  should 
have  contained  a  particular  statement  of  the  time  and  place  of  granting,  and  the 
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fenctiooary  by  whom  administration  was  granted  to  the  plaintiff.  So  where  a 
plainti^  soiog  as  administrator,  slleged  Uiat  he  bad  been  "duly  appointed^ 
administrator,  without  any  faet  as  to  when,  or  how,  or  by  whom  he  bad  been 
appointed,  H  waa  held  insuffioi«*nt.  (Beach  y.  Kin^,  17  Wend.  197 ;  OilUtt  y.  Fair- 
ekUd,  4  I>aDio,  80;  WkiU  ▼.  Joy,  8  Keraan,  80;  Ckauiauque  Co,  B'k  y.  IVhiU,  2 
Sdden.  236.)    See  Index,  Duly, 

4L  TIm  faet  that  the  appointment  is  by  a  snrrogate  of  this  State  is  material 
to  be  stated ;  beeanse  the  courts  of  this  State  cannot  take  notice  of  letters  testa- 
mentAry  or  of  administration  granted  abroad,  and  they  giye  no  authority  to  sue 
hercL  (Mt^rrell  y.  Dickey,  1  Johns.  Ch.  R.  166;  WiUiame  y.  Storru,  6  id.  863; 
CmmpbeU  y.  Tknuty,  7  Cow.  68.)  For  it  is  a  general  rule  that  executors  and  ad- 
ministratora  can  sue  or  be  sueid  at  mUk  only  in  the  State  in  which  they  are 
appointed.  (  Vermilyea  y.  Beatty,  6  Barb.  429 ;  8miih  y.  WM,  1  id.  280;  and  see 
&ri  T.  Ooit^  6  Abb.  482.)  This,  howeyer,  does  not  prevent  an  sction  against  an 
cxeeotor  as  an  executor  de  eon  iorty  in  any  State  in  which  he  may  render  himself 
liable  to  be  so  sued  {Campbell  y.  Toueeyt  7  Cow.  64 ;  McNamara  v.  Dwyer^  7  Paige, 
239l)  The  plaee,  i.  e.  the  State  or  county  in  which  an  executor  or  administrator 
was  apppointed,  is  a  material  and  trayersable  ayerment,  and  should  be  truly 
sUtcd.  (Staph.  PL  288;  Higkimyer  y.  Raynumd,  12  Wend.  61 ;  Morgan  y.  Ly^, 
id.  266.) 

&.  A  eoniplaint  agdnat  administrators  for  goods  sold,  describing  the  plaintiffs 
SB  adrainiatrators  making  a  profert  of  the  letters,  and  charging  that  the  defend- 
ant*s  intestate,  in  his  lifetime,  was  indebted  to  the  plaintiffs^  but  not  stating  that 
the  promiaea  were  made  in  the  lifetime  of  the  plaintifTs  int^tate,  nor  to  him,  nor 
•yen  to  the  plaintiffs  aeodmimielroicre,  would  be  deemed  a  complaint  by  the  plain- 
tiib  in  their  indiyidnal  and  not  in  their  representatiye  character.  (  Wovyien  y. 
Wvrtkimaton^  2  Barh.  868.) 

e.  Plmntijf  euing  by  y%tard»an. — ^Where  the  plaintiff  is  an  infant,  suing  by 
guardian,  Uie  complaint  should  contain  an  allegation  of  his  appointment  as 
guardian  by  the  court  or  a  judge,  and  that  as  this  allegation  is  trayersable  it 
should  be  stated  in  a  trayersable  form  {HtUbert  y.  Youny^  18  How.  414) ;  and  an 
legation  commencing  the  complaint  "  Nathaniel  Hulbert,  an  infant  plaintiff  by 
Jesae  Hulbert,  his  guardian,  complains,^  Ao-,  is  not  a  sufficient  statement  (c^) ; 
and  where  the  statement  was  in  that  form,  a  demurrer  on  the  ground  that  it 
appeared  on  the  face  of  the  complaint  that  the  plaintiff  had  not  legal  capaeity  to 
soe,  waa  sustained  at  a  general  term.    (/oH 

d.  Plaintiff  euiny  as  a  public  officer. — W  hen  an  action  is  brought  by  public  offi- 
cers in  their  official  character,  and  in  the  names  of  the  indiyiduals  with  the  addi- 
tion of  their  name  of  office,  the  complaiot  should  by  proper  ayerment  show  that 
the  claim  is  made  by  the  officer  and  not  by  the  individual  {Ouihriee  v.  Fieher,  8 
Stark.  161);  end  where  in  an  action  by  commissioners  of  highways,  to  recover  a 
penalty,  the  complaint  was  as  follows, — Oslvln  H.  Gould  and  John  Sheldon,  com- 
missioners of  hignwsys  of  the  town  of  Lisbon,  affsinst  John  GHass.  The  plaintiffs 
above-named  complain  of  the  above-named  defendant,  and  ssy  that  on,  Ac,  he 
wrongfully  obstructed  a  certain  highwsy  st,  Ac,  by,  Ac.,«-«nswer  a  general 
deoialand  new  mstter,— on  the  trial  the  plaiu tiffs  proved,  they  were  ihe  com- 
missioners of  highways,  and  the  obstructiooa  by  ibe  defendant.  The  defeud- 
sat  moved  for  a  nonsuit  on  the  ground  that  the  plaintiffs  had  sued  as  individuals 
sad  not  in  their  official  capacity  aa  commissiooers,  and  as  individuals  had  shown 
BO  right  to  recover.  The  motion  was  denied,  and  the  plain ti A  had  judgment. 
Ob  appeal  to  the  supreme  court,  held  that  the  motion  for  a  nonsuit  should  have 
been  granted  for  the  ressons  alleged.  {OouldY.  Olas^t  19  Barb.  179.)  And  by 
Jsmea,  J ,  "  The  complaint  in  this  action,  tested  by  the  principles  laid  down  in 
Meriti  y.  Se^nan  (2  Seiden,  168),  Ogdenabury  Bank  v.  Van  Renaelaer  (6  Hill, 
240\,  DOafield  y.  Kinny  (24  Wt^nd.  846).  and  Hunt  v.  VunAUtyne  (26  tdL,  606,) 
snd  numerous  other  cases  of  like  character,  is  an  action  in  favor  of  plaintiffs  as 
individuals,  and  not  one  '  in  their  name  of  office.'  The  affix  to  their  names  in  the 
title  is  a  mare  deecriptio  pereona,**  Justice  Cowen,  in  Hunt  v.  Van  Aletyne  (supra) 
mid,  ''The  declaration  is  one  by  the  defendant  Hunt  in  his  own  right;  calling 
himself  president  of  a  certain  company,  is  a  mere  deeeriptio  pereotue,*'  In  the  case 
of  Oydenebnrg  Bank  y.  Van  Jienseelaer  (supra),  Justice  bronson  said,  ''This  is  an 
sction  against  Henry  Van  Rensselaeri  and  the  words  which  follow  his  nsme, 
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President  of  tbe  Si  Lawrence  Bank,  ean  only  be  regarded  as  a  daeriptio  perwnee.^ 
The  question  has  been  decided  in  DtlaJUld  v,  Kinnp.  It  was  also  dieeided  at  the 
last  term,  on  tbe  ai^ument  of  a  cause  where  the  declaration  was  framed  in  the 
same  way  against  an  executor ;  and  it  is  so  deeided  in  all  the  precedents  in  the 
books,  in  die  present  action  tbe  title  is  the  only  part  of  the  complaint  which 
contains  any  iutimation  that  tbe  suit  is  brought  by  the  plaintifis  m  any  other 
than  their  individual  character.  They  nowhere  ayer  that  they  are  commissioners 
of  the  town  of  Lisbon,  or  complain  as  such.  It  is  the  plaintiff's  that  complain  of  the 
defendant,  it  is  the  plmnHfft  that  demand  jud^i^ment,  it  is  €klvin  H.  Gould  aad 
John  Sheldon,  plaintiffst  that  have  obtained  the  judgment,  and  not  the  coai> 
missionere  of  highways,  nor  Gould  and  Sheidon  as  commisaioners  of  highwaysi. 
The  word  plaintijfs  as  used  in  the  com[^aint  and  in  the  judgment  ean  only  oe 
held  to  mean  the  indiri duals,  and  not  the  officers.  Tbe  plaintiift  should  have 
^averred  that  they  were  commissioners,  that  as  such  they  complained  of  the  de- 
fendant; and  the  judgment  should  have  been  entered  in  iheir  favor  as  commi»- 


siooers." 


a.  Where  the  complaint  was  entitled  S.  S.  S.,  Supervisor  of  the  Town  of  North 
Hempstead  against  J.  L.,  and  commenced,  "  The  complaint  of  the  plaintiff  above* 
named  as  supervisor  as  aforesaid,  shows,"  the  defendant  demurrea  on  the  ground 
that  the  complaint  did  not  show  the  plaintiff  had  legal  capacity  to  sue,  and  it 
was  contended  that  he  did  not  allege  that  he  was  the  supervisor  of  the  town  of 
North  Hempstead.  The  demurrer  was  overruled ;  and  in  sustaininf  that  decision 
the  court  or  appeals  said.  It  is  a  sufficient  answer  that  he  desonoes  himself  in 
the  title  of  the  complaint  as  supervisor  of  North  Uempstead,  and  then  eom> 
mences  it  by  saying,  "  The  complaint  of  the  plaintiff  above  named  as  supervisor 
as  aforesaid,  shows,"  Ae,  This  is  a  very  plain  statement  of  the  capacity  in  which 
he  snes^  and  would  not  mislead  any  person  of  common  onderstandiug.  {Smith  y. 
Livinwtf  4  Selden,  474.)  A  plea  concluding  the  plaintifis  *^so  being  and  being 
duly  nominated  public  officers  as  aforesaid,"  held  a  sufficient  averment  that  they 
were  such  public  officers.  {Steward  v.  OrsameSy  2  Dowl.,  N.  S.,  405;  10  M.  <k  W. 
711 ;  and  see  Damdaon  v.  Bower,  6  Scott,  N.  R.  6S9.) 

h.  Plaintiff  nuing  as  receiver, — Where  a  receiver  would  make  title  in  plead- 
ing to  a  ehoee  in  actifm  or  other  property  which  had  belonged  to  the  party  he 
represents,  he  must  set  out  the  facts  showing  his  appointment  In  such  a  case 
it  will  not  answer  merely  to  describe  himself  as  receiver  or  even  to  aver  that  he 
was  duly  appointed  {Oillet  v.  Fairehildy  4  Denio,  80.)  He  must  set  out  the  pro- 
ceeding so  that  tbe  court  may  see  that  the  appointment  waa  legal.  In  such  a 
case  the  appointment  of  the  receiver  is  a  part  of  the  plaintiff's  title.  It  is  like 
the  granting  of  administration  or  of  letters  testamentary  in  a  suit  by  executors 
or  administrators;  unless  the  fact  is  stated  and  the  plaintiff  does  not  show  any 
right  to  sue.  (  WMie  v.  Joy,  8  Keman,  86 ;  see  Chmituu^w  CewUy  Bank  v. 
White,  2  Selden,  286;  Bangs  v.  Mcintosh,  28  Barb.  591.) 

tf.  As  to  the  character  in  vihich  the  defendant  is  sought  to  be  charged — As  in  the 
case  of  a  plaintiff  so  in  the  case  of  a  defendant,  the  presumption  is  that  he  is 
suing  in  his  individual  capacity,  unless  the  contrary  be  made  to  appear;  if,  there- 
fore, the  plaintiff  seeks  to  charge  him  in  any  other  than  his  individual  capacity, 
it  should  appear  by  the  complaint  that  an  oh  is  the  object  of  the  action.    It  seems 
this  object  would  be  sufficiently  indicated  by  a  simple  aU^gatien  that  the  defend- 
ant is  executor,  Ac,  and  that  the  plaintiff  need  not  state  how,  or  when,  or 
where,  or  by  whom  he  was  invested  with  the  oharaoter  in  which  the  plaintiff 
seeks  to  charge  him.    If  the  defendant  has  ever  become  invested  with  the  char- 
acter in  which  the  plaintiff  seeks  to  charge  him,  the  manner,  and  time  and  place 
of  such  investiture  are  supposed  to  be  better  known  to  the  defendant  than  the 
plaintiff;  and  if  he  never  was  invested  with  the  character  in  which  he  is  sued, 
he  has  simply  to  deny  that  he  is  executor,  or  whatever  may  be  the  character 
attributed  to  him  by  the  complaint.    In  one  case,  however,  where  an  action  was 
brought  against  a  defendant  as  committee  of  Tolbert,  an  habitual  drunkard,  and 
the  complaint  alleged  that  the  plaintifis  recovered  a  judgment  against  said  Tol- 
bert, on,  d^c.,  and  that  said  Tolbert  had  been  declared  an  habitual  drunkard,  and 
that  the  custody  of  his  person  and  estate  had  been  awarded  to  the  defendant, 
and  concluded  by  demanding  judgment  against  the  defendant  to  be  satisfied  out 
of  the  estate  of  said  Tolbert.    The  complaint  did  not  state  in  what  court  pro- 
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eMdinga  were  h^d  io  declare  the  said  Tolbert  an  habitual  drankard,  Dor  that 
•och  proecodiogA  were  in  any  court,  nor  that  the  defendant  bad  any  estate  of  the 
■aid  Tolbert  in  hie  eoetodv  or  controL  The  defendant  demurred,  llie  demur- 
Tcr  was  fluatainedy  aa  well  on  the  ground  that  no  such  aotion  could  be  main- 
taiaed,  aa  because  the  oomplaint  did  not  state  facts  sufficient  to  constitute  a  oause 
of  aeiion  against  the  defendant,  in  this,  that  it  did  not  show  that  Tolbert  was 
declared  aa  habitual  drunkard  by  any  court  or  officer  having  jurisdiction  in  the 
premisea.  {Hall  v.  Taylor,  8  How.  428.)  [That  case  probably  is  not  an  exception 
to  Ihe  general  rule;  and  an  examination  of  the  entire  grounds  for  the  decision, 
will  show  that  it  proeeeded  chiefly  on  the  want  of  an  order  authorizing  the 
action  to  be  brougnt,] 

a.  I^ermisnon  to  rue  wh«n  to  be  aliegid, — ^There  are  some  eases  in  which,  by 
raaon  of  some  special  character,  either  of  the  plaintiff  or  of  the  defendant,  he 
cannot  sue  or  be  sued  unless  by  permission  of  the  court.  Such  is  the  case  of  a 
receiver  (1  Ves.  jun.  165 ;  9  id.  335;  3  Bro.  C.  C.  88 ;  16  Wend.  410),  a  comnuttee 
of  an  hsbitttal  drunkard  (Ball  v.  Taylor,  8  How.  428,  and  see  Perwn  v.  Warren, 
14  Barfau  488),  or  a  lunatic  ( Williams  ▼.  Gameront  26  Barb.  172) ;  In  suoh  cases 
the  obtaining  of  permission  to  sue  should  be  alleged,  stating  how,  when,  and 
from  whom  obtained,  in  the  same  manner  as  in  an  action  by  a  guardian  for  an 
infant,  ha  sets  out  the  order  appointing  him  guardian. 

h.  It  eaiuiot  be  set  op  as  a  defence  to  an  action  upon  a  bond  or  undertaking  on 
file,  either  by  demurrer  or  otherwise,  that  the  action  has  been  instituted  without 
aa  order  direetinff  the  bond  or  undertaking  to  be  prosecuted.  (Ouddebaek  ▼. 
Kent,  5  Paige,  96.)  If  such  bond  or  undertaking  is  improperly  put  in  suit,  the 
court  in  which  it  is  filed  may,  on  motion,  restrain  the  prosecution.  (^Id.)  See 
Action  on  conaioMs  bond. 

See  note  to  ss.  71,  222,  and  p.  85,  c  ante. 

c  Jiodifiealion  of  rule  thai  declaration  mutt  a^ee  tffith  terit. — ^The  rule  that 
fonnerfy  preTailed,  that  the  d>'claration  [complaint}  must  agree  with  the  writ 
[sammenej,  has  been  modified  (JTernjipaa  v.  JRay,  10  How.  213);  and  in  an  action 
for  the  reeorery  of  specific  personal  property,  in  which  a  delivery  has  been 
elsimed  under  section  206,  it  is  not  necessary  that  the  complaint  should  corre- 
spond witli  the  affidavit  on  which  the  requisition  to  the  sheriff  was  founded,  as 
to  the  number  and  value  of  the  articles  to  be  delivered.    (Id) 

d  Tho  complaint,  except  in  the  eoic*  mentioned,  ante,  p.  129  6.  mutt  agree 
with  the  eetmmone  in  ike  description  of  the  partiea. — ^In  contemplation  of  law  the 
complaiat  although  served  with  the  summons,  is  a  subsequent  step  in  the  pro- 
cedure. If,  therefore,  the  complaint  differs  from  the  summons,  it  is  the  complaint 
and  not  the  summons  which  is  irregular.  (Tuttle  v.  Smith,  14  How.  396 ;  6  Abb. 
836.)  To  take  advantage  of  such  an  irregularity  the  motion  should  be  to  set 
aade  the  complaint,  not  the  summons.  {Id.)  Where  a  plaintiff  in  a  summons  de- 
scribed himself  as  "  adminietrcUor,"  dte.,  and  in  the  complaint  did  not  so  describe 
himself,  and  set  forth  a  cause  of  action  accruing  to  him  in  his  own  right,  it  was 
held  that  the  complaint  was  irregular  (Blanchard,  Admin,  v.  Strait,  8  Uow.  83) ; 
and  where  in  an  action  against  two  defendants  whose  true  names  were  Isaac  N. 
Hart  and  Simon  Spear,  the  copy  summons  and  the  complaint  served  on  the  de- 
fendant Hart,  stated  the  names  of  the  defendants  as  Jeaiah  N.  Hart  and  Samuel 
Spear,  and  the  copy  summons  served  on  the  defendant  Spear,  stated  the  names  of 
the  defendants  as  Itrael  N.  Hart  and  Samuel  Spear ;  but  in  tlie  copy  complaint 
lerved  on  Spear,  the  defendants'  names  were  stated  as  Isaiah  N.  Hart  and  Samuel 
Spear, — the  summons  and  complaint  were  set  aside  as  in'egular  (Mlioti  v.  Hart 
^  Spear,*!  How.  25);  and  where  the  summons  served  without  the  complaint  was 
entitled  Hannah  Allen  v.  Kbenezer  Allen,  and  the  oomplaiot  afterwards  served 
wss  entitled  Fanny  Allen  v.  Ebenezer  Allen,  the  plaintiff's  name  being  Fanny 
Allen,  the  defendant  moved  1^  set  aside  all  the  proceedings  for  irregularity  on 
the  ground  of  the  difference  in  the  title  of  the  action  in  the  summons  and  com- 
plaint,— ^it  was  held  that  the  defendant  asked  for  too  much  and  was  not  entitled 
to  have  the  summons  set  aside.  That  the  complaint  was  irregular  because  the 
title  of  the  action  did  not  correspond  with  the  summons,  and  that  the  defendant 
should  have  confined  his  motion  to  setting  aside  the  complaint  That  the  sum- 
mons could  not  be  amended  without  leave  of  the  court,  and  that  the  plaintiff 
should,  before  serving  her  complaint,  have  moved  for  leave  to  amend  the  summons. 
(AUen  Y.  Allen,  14  How.  248.) 
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a.  The  complaint  thmeld  agree  with  the  summon*  at  to  the  nature  of  the  eaute  o/* 
{iction. — The  only  reason  that  can  be  asMgned  for  the  notice  required  by  section 
129  to  be  inserted  in  the  summons  is,  to  apprise  the  defendant  within  which  of 
the  two  classes  stated  in  that  section  is  the  eause  of  action  of  which  the  plaintiff* 
complains ;  unless,  therefore,  the  cause  of  action  set  forth  in  the  complaint  is 
within  the  class  indicated,  the  defendant  has  been,  in  theory  at  least,  misled.  Xo 
doubt  the  section  129  was  framed,  principally,  in  view  of  a  service  of  the  sum- 
moos  without  any  copy  of  the  complaint,  m  which  case  it  was  highly  proper  to 
inform  the  defendant  of  the  nature  of  the  complaint^  but  of  little  importance 
where  a  copy  of  the  complaint  was  served  with  the  summons.  If  not  in  all  cases, 
yet  certainlv  where  the  summons  alone  is  served,  the  defendant  is  justified  in 
relying  on  its  stating  truly  the  nature  of  the  action ;  and  it  must  result^  there- 
fore, as  a  rule,  that  the  complaint  should  agree  with  the  summons,  aa  to  the  state- 
ment of  the  cause  of  action  {Bidder  y.  Whitloekt  12  How.  208);  and  if  it  does 
not  BO  agree,  it  is  the  complaint  and  not  the  summons  that  is  to  be  deemed  irregu- 
lar. (Ridder  v.  Whitlock,  12  How.  208  ;  Boingtan  v.  Laphttm,  14  id  860 ;  Jbhr^ 
eon  V.  PatU,  14  id.  464 ;  TutUe  v.  Smith,  6  Abb.  830 ;  14  How.  896 ;  Shafer  v. 
Humphrey 1 16  How.  664 ;  Davie  v.  Batee^  6  Abb.  16. )  The  appearance  admits  the 
regularity  of  the  summons  and  its  service,  but  not  the  identity  of  the  cause  of 
action  indicated  by  the  summons  with  that  set  out  in  the  complaint;  therefore  a 
general  appearance  is  not  a  waiver  of  the  irregularity  in  the  complaint,  eyen 
when  both  summons  and  complaint  are  served  together.  {Id.)  Although  the 
motion  should  be  to  set  aside  the  complaint,  vet  where  it  was  to  set  ande  the 
summons,  specifying  the  irregularity  complained  of  and  for  sucb  other  or  further 
relief,  &c.,  it  was  held  that  under  the  demand  of  other  relief  the  defendant  might 
have  an  order  setting  aside  the  complaint.    {Boington  v.  L«p?iam,  14  How.  860.) 

b.  In  Tattle  y.  Smith  (14  How.  405 ;  6  Abb.  836),  an  appe^  to  the  general  terra 
from  an  order  at  special  term,  setting  aside  the  complaint  for  vailing  from  the 
summons,  the  order  was  affirmed ;  but  it  appearing  that  if  the  plaintiff  was  drivea 
to  conmience  a  new  action  he  might  be  debated  by  a  plea  of  the  statute  of  Umi- 
tationa,  for  that  cause  leave  was  reserved  to  him  to  move  at  special  term  to 
amend  the  summons. 

e.  Where  the  summons  in  the  form  prescribed  by  subd.  1  of  section  129,  indi- 
cating an  action  on  contract,  was  served  without  any  complaint,  and  the  defends 
ant  not  appearing,  the  plaintiff  entered  judgment  as  for  want  of  an  answer,  his 
complaint  nowever  set  forth  a  cause  of  action  calling  for  a  summons  in  the  form 
prescribcSd  by  subd.  2  of  section  129,  for  this  variance  between  the  summons  and 
complaint  the  judgment  was  set  aside.     {Field  v.  Moree^  V  How.  12.) 

a  Bate. — The  complaint  need  not  be  dated,  nor  state  the  time  when  theaetioa 
was  commenced.  {Magnard  v.  Ihieott,  11  Barb.  669.) 

Note  to  anbd.  2. 

BTATKMSNT  OF  THE  FACTS  CONSTITUTING  A  CAUSE  OF  ACTION. 

1.  Whftt  are  facts  y 

2.  How  the  facts  are  to  be  stated. 
8.  What  are  the  facts  to  be  stated? 

4.  The  facts  necessary  in  particular  aetionsw 

6.  Some  miscellaneous  rules. 

6.  For  one  cause  of  action  only  one  statement  allowed. 

1.   What  are  facte  f 

e.  ^ac^«.— Hie  word  facts  means  precisely  what  the  term  has  always  meant 
when  applied  to  the  subject  of  legal  pleading.  {Dowe  v.  Hotehiae,  10  if.  Y.  Leg. 
Obs.  281.)  The  words  "  facts  constituting  a  cause  of  action,**  mean  those  facts 
which  the  eyidence  upon  the  trial  will  prove,  and  not  the  evidence  which  will 
be  required  to  prove  tne  existence  of  the  facta^  ( Wooden  y.  StreUf  10  How.  60.) 
The  nets  required  to  be  set  forth  are  "  physical  facts  **  {LatBrence  v.  Wright,  t 
Duer  674) ;  real  traversable  facts  {Mann  v.  Morevoodj  6  Sand.  666). 

/.  Queetione  of  fact. — Negligence  (Tohin  v.  Murieon^  6  Moore's  P.  C.  Caa.  110, 
but  see  Purvie  y.  Coletnan^  1  Bosw.  821);  diligent  inquiry  {Carroll  v.  Upton,  8 
Coma.  274) ;  election  or  intention  is  a  fact,  and  if  material  must  be  expressly 
found.     {Clift  V.  WhiU,  2  Kernan,  628 ;   and  see  Moee  v.  Kiddie,  6  Crauch,  861 ; 
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Grim^T.  Cransioity  1  Bosw.  281.)    The  jury  have  found  as  a  qncstion  of  fact 

feat   Iht   defeodant    hsd  unlawfullif  converted  (Covell  v.  Bill,  2  Selden,  881). 

I=9t%atioB   and    reqnest    are    facto    {Ives  v.  Hvmpkriet,  1   E.  D.  Smith  200) ; 

•B«et  (£em^y9^.  Jiurhard»,  11  Barb.  812);  reorganization  {Hyatt  v.  McMahon 

tt  Barix  458);    fraud  (.S^m'ft  ▼.  VoorkUsy  26  Barb.  127);    that  indoreemeots  on 

afltes  were  mmd^  ** aa  surety"  (Dow  r.  Platntr,  16  N.  Y.  567) ;  neceaaitv  {McCid- 

Lm^  r.  M<M,  5  Denio.  607};  poaecseion  {Parsons  v.  ^ro«m,  16  Barb.  693) ;  that 

a  T«a»l   -waa  not  eogacred  m  anj  illieit  trade*'  {Ocean  Ins.  Co.  v.  Francis,  2 

Weiid  72);  that  "a  bill  was  presented  for  payment  and  payment  demanded" 

{OrBism  T.  Machado,  6  Oaer.  514)  ;  that  plaintiff  became  the  owner  bj  purchase 

(iVn^T.  CivnUherM^  15  N.  Y.  42^);  that  plaintiflF  was  seized  as  of  fee  (  Ti^er*  v. 

Ikmf  St  PuuTa,  14  Jar.  1017) ;  that  a  woman  ia  the  wtVfow  of  a  particular 

Bia,  Bamio^  him,  or  that   a  person  is  the  mm  of  another  man,  naming  him 

fSfflilJe,  .ftivy.  T.  JnM.    of  JLb^dnron,  1  New  Mag,  Cas.  61);   reputed  ownership 

(Stkardt  r.  Seott,  I    M,  A  G.  962;    2  Sc.  N.  R.  266) ;   sound  or  unsound  {Lewis 

T.Ptmke,  7  Taunt.  153) ;   w^hsit  ia  aetaal  and  what  constructive  possession  {O'Cal- 

Ufhm%  r.  Booth,  6  CaL  63);   reasonable  time  {Fry  r.  Htll,  7  Taunt  897  ;  Pitt  v. 

^  4  R  A  AM.  20e  ;  I^acey  ▼.  Sttrdom,  8  B.  A  C.  218  ;  Tenant  v.  Bell,  16  Law 

Jirzr.  Sep.,  K  C,  81  ;     Burton.    ▼.    Griffiths^  11  M.  A  W.  817 ;  8age  y.  Hazard,  6 

Birii.  17»;  Conger  ▼.  Swisofs  River  R.  JL,  6  Duer.  875 ;  Serle  v.  Norton,  2  M,  A 

SdL#l}L 

c  Qmestioms  of  lam. — "Wliat  constitutes  an  aecouot  stated  f  {Lockwood  v. 
Tlsfn,  1  Eeraao,  170.)  The  aufficiency  of  the  notice  of  the  dishonor  of  a  note, 
wkre  there  is  no  dispute  al>oiit  the  facto  {TTie  Cayuga  Co.  Bank  v.  Warden,  2* 
Srfdes,  29) ;  probable  cause  ;  reasonable  cause  {Bulkley  v.  Keteltas,  2  Selden,  884 ; 
tt»^Ordy,  Copeland^  6  AdoL  A  El.  482);  that  a  written  instrument  is  or  is  not 
taoflgage  {FairbtMnJcs  v.  Blaomjield,  2  Duer,  868^  seasonable  times  {Bell  r. 
Wsridi,  2  Willes,  204);  reaaooable  notice  {Tindall  v.  Brown,  1  T.  R.  167 ; 
ymismsY.  Smith,  2  B.  A  Aid.  496  ;  Schiebel  y.  Fairbairn,  1  Bos.  A  Pul.  888,) 

I  Qa^fons  tnixed  of  Iclus  anti  fact. — Necessaries  or  not  necessaries  may  be  a 
fflied  ooestion  of  law  and  fact  (  Whartony.  M*Kemie,  5  Q.  B.  606) ;  due  diligence 
(Carrot/  V.  Upton,  3  Coma.  272);  that  the  company  was  illegally  associated 
(fi«Mf<w^T.  Copland,  6  Adol.  A:  El.  482);  duly  {Gillett  v.  Fairchtld,  4  Denio, 
6 ;  Beaeh  ▼.  Kin^,  1 7  Wend.  1 7  ;  White  v.  Joy,  8  Keman,  86) ;  "  duly  convened  " 
iapBes  regularly  convened  (^The  People  ▼.  Walker,  2  Abb.  422);  flagrant 
littsoee  (^Tarfz  ▼.  Xoft^  Tsianri  R.  R.  Co.,  18  Barb.  647-667);  negligence  {Purvis 
T.Ccrfaiww,  1  Bosw.  821,  but  see  Tobinj.  Murison,  6  Moore's  P.  C.  Cas.  110). 

e.  Conclusum  of  law, "  An    allegation  of  a  legal  conclusion  merely,  is  one 

▼liieh  giTes  no  fact,  but  matter  of  law  only.     It  is  not  easy  always  in  practice, 
Vwwer,  to  determine  ^rhat  allegations  are  of  that  character,  on  account  of  the 
difficulty  in  deciding  when    facta  will  be  held  to  be  implied  from  and  therefore 
eabraeed  in  an  allei^ation    in  pleading."     (By  the  court,  T.  R.  Strong,  J.,  Hatch 
▼.  Pvt,  2S  Barb.  688.)     The   following  have  been  held  to  be  conclusions  of  law: 
Th4t  an  act  is  unlawful  (JE'nsiffn,  ▼.  Sherman,  18  How.  87) ;  unlawfully  {Fletc/ier 
T.  Cclthrop,  1  New  Mag.  Cas.  241);    that  a  party  is  oumer  {Adams  ▼.  Holley,  12 
a  ISO;  TkomoM  r.  Dewmortd,  id.  821 ;   see,  however,  contra,  Davis  v.  Hoppock,  6 
DB*r,256 ;   Walter  v.  Locktaoocl,  28  Barb.  238  ;  4  Abb.  807 ;  and  infra,  147  b) ;  that 
i|«rty  is  *<  holder  and  owner"   {Brown  v.  Ryckman,  12  How.  813 ;    Wither  spoon 
T.  Vw,  DoUr,  16  id.  266) ;     tbat  goods  are  the  property  of  a  party  {id.) ;    that  a 
psrty  is  indehUd  or  remoli1^9  indebted  {Chamberlain  v.  Kaylor,  2  E.  D.  Smith,  139) ; 
tbat'itwaa  or  ia  Uie  duty  of   a  I>«t^  to  do  or  forbear  an  act  (City  of  Buffalo  v 
BtJloKoy,  8  Selden.  498  ;    Rex  ▼.  £wrett,  8  B.  ai;  C.  114);    that  a  settlement  had 
'wreferenix  to  this  clstino,  nor  was  the  same  in  any  way  released  or  affected" 
(Jenes r, Phamix  Banic,  4   Selden,  286);  that  -he  had  fully  determined  to  pro- 
ceed" {id.);  that  "be   had   failed  to  fulfill  his  obligations"  {Van  Sehaack  y 
Winne,  16  Barb.  96)  ;    *'  lawful  title,"  and  unlawfully  withholds  {Laurrence  v.' 
Wright,  2  Dner.  674;    aee,  however,  Walter  r.  Loekwood,  28  Barb.  288 ;   4  Abb. 
8^/7;   Btum  ▼.  Sherntan,  14  How.  489,  overruling  S.  C.  18  id  86);   •*  in  viola- 
tion" (Sehenk  ▼.  Nmylor,  2  Duer,  678);    "duly  authorized"  {Myers  v.  Machado, 
6  Abb.  198;  14  How.  149)  ;  that  an  act  is  "unjust"  {Re  Paine,  1  Barb.  862); 
that  one  is    "liable"    (i2«?  v.   Upton-on-Severn,  6  C.  &  P.   188);    "repeated 
aekaowledgmenU"  {Blood^ood y.  Bruen,  4^  Selden,  866);    "that  he  did  not  by 
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bis  flgreement  undertake  to  convey  the  land  free  ftx>ni  all  encumbranoefl  *  (ITor- 
ner  v.  Hatfield,  4  Blaokf.  894) ;  that  actions  "  were  diacontinaed  "  {Hatch  t.  Peet^ 
23  Barb.  688) ;  that  the  defendants  have  acted  contrary  to  the  act  [statatej 
(Smith  y.  Lockvoood,  18  id  209);  that  the  defendant  **wa8  hound  to  repair* 
{Casey  r.  Mann,  6  Abb.  91) ;  that  one  is  the  *' lawful  holder"  {Beach  y.  Gallup^ 
2  Code  R.  66 ;  but  see  Taylor  ▼.  Corbiere,  8  How.  887);  "  hona-fide  holder  and 
owner  *  (  WMie  v.  Brown,  14  id  282);  "  sole  owner  "  {Thomat  t.  Desmond,  12  tdL 
821;  see,  howeyer,  HoUUin  ▼.  Rice,  15  fdl  1);  "as  such  attorney**  {ex  pwte 
Webb,  1  New  Free  Cas.  218);  that  a  party  "did  execute  a  release  in  fdll" 
{Hatch  y.  Peet,  23  Barb.  576) ;  that  one  party  is  **  nearer  of  kin  ^'  than  another 
{Public  Adm.  y.  Watte,  1  Paige,  848);  that  an  act  b  **unjuet"  {Be  Prime,  I 
Barb.  862) ;  that  a  certain  sum  is  ''  d*H  "  {McKyring  y.  Bwll,  16  N.  Y.  808 ;  and 
see  Allen  y.  Patterson,  8  Selden,  480) ;  that  a  sum  is  '*due  and  owing  "  {KetekoM 
y.  Meyer 9,  3  £.  D.  Smith,  88). 

a.  The  statement  of  a  conclusion  of  law  is  usually  preceded  by  the  word 
whereby  or  thereby,  or  ther^ore ;  but  the  use  of  either  of  these  words  does  not 
necessarily  make  what  follows  the  less  a  statement  of  £iLct.  As  to  the  word 
whereby,  see  Pryee  y.  Belcher  (16  Law  Journal  Rep.  805,  C.  P.) ;  and  where  it 
was  alleged  that  the  defendant  wrontrfnlly  locked,  iie,,  a  certain  gate  standing  in 
and  across  a  certain  way  of  the  plaintiff  and  thereby  obstructed  the  way,  to  the 
injury  of  the  plaintiff's  reversion,  it  was  held  after  verdict  to  disclose  a  good 
cause  of  action ;  to  the  objection  that  the  injury  was  stated  as  an  inference  of 
law  from  the  facts  previously  alleged,  the  court  said,  "  llie  prefix  thereby  does 
not  make  what  follows  the  less  an  allegation  of  fact  It  is  not  like  a  statement 
that  A  died  seized  in  fee,  leaving  B  his  heir  at  law,  whereby  B  became  entitled ; 
but  it  is  an  allegation  of  fact,  not  of  law; "  as  was  held  in  Brown  y.  MeUlett  (17 
Law  Jour.  R.,  C.  P.,  272),  and  the  word  therefore  in  the  allegation  **  the  phdntdifii 
therefore  charge"  was  held  not  to  detract  from  the  force  of  the  allegation. 
{Borrowe  v.  Milbank,  5  Abb.  88.) 

6.  A  Hatement  of  the  partial  emdenee  of  afati  ie  mot  em,  averment  of  the  fact. — 
The  averment  in  a  pleading  that  a  vessel  foundered  at  sea  on  the  day  of  leaving 
the  port,  without  any  collision,  or  any  storm,  or  any  visible  cause,  is  not  equiva- 
lent to  an  averment  that  the  vessel  was  unseaworthy  when  she  eommenced  her 
voyage,  although  the  facts  averred,  when  proved,  might  warrant  a  jury  in  infer- 
ring that  the  vessel  was  unseaworthy.  {Pays  v.  Boyd,  II  How.  417.)  In  an 
action  for  a  breach  of  promise  of  marriage,  the  eomplaint  did  not  directly 
allege  any  promise,  but  alleged  that  in  a  eonversation  between  the  parties  the 
plaintiff  asserted  among  other  things  that  he,  defendant,  had  promisea  to  marry 
her,  and  that  defendant  acknowledged  that  he  had  done  wrong  in  promising  her 
as  he  did,  and  hoped  she  would  forgive  him,  but  that  if  he  should  marry  her 
as  they  had  talkea,  and  she  go  to  his  home,  it  would  make  both  miserable  for  life. 
The  defendant  demurred  on  the  ground  that  the  complaint  did  not  state  fiicta 
sufficient  to  constituto  a  cause  of  action.  The  demurrer  was  allowed,  on  the 
ground  that  the  complainant  did  not  show  the  making  any  promise  by  the  defend- 
ant {Buzzard  v.  Knapp,  12  How.  604);  and  the  court  (T.  R.  Strong,  J.)  said. 
There  is  not  entire  certainty  that  the  defendant  admitted  the  promise  alleged 
[in  the  conversation],  although  the  evidence  set  furth  strongly  tends  to  show 
that  he  has,  and  would  doubtless  satisfy  a  jury.  So,  where  a  eomplaint,  after 
alleging  that  the  plaintiff  had  expended,  at  the  request  of  the  defendant,  in  the 
purchase  of  merchandise,  $9,076,  that  the  defendant  had  slnoe  paid  |7,600  on 
account ;  it  was  said,  the  proof  that  the  defendant  paid  $7,600  oi  the  plaintiff's 
claim  would  be  partial  proof  of  his  admission  of  his  liability  for  the  money 
expended  by  the  plaintiff;  but  when  stated  in  a  pleading  it  is  not  equivalent  to 
an  averment  of  the  fact  that  the  defendant  was  so  liable,  and  is  not  evidence  of 
such  liability;  for  if  it  were  received  as  such  evidence,  then  it  would  be  proper 
for  the  defendant  to  answer  in  the  same  way,  and  instead  of  taking  issue  on  the 
issuable  fact  whether  or  not  the  goods  were  purchased  at  his  request,  he  might 
set  forth  evid^^^nce  to  show  why  he  paid  the  said  sum  of  $7,600,  and  any  other 
evidence  in  his  defence.  {Page  v.  Boyd,  11  How.  417.)  It  is  not  sufficient  to 
give  such  a  statement  as  if  submitted  to  a  jury  they  might  infer  a  fact  or  facts 
constituting  a  cause  of  action  or  defence,  but  the  statement  should  be  auch  an  one 
as  that  the  law  alone,  without  the  aid  of  a  jury,  draws  a  conclusion  of  the  exist- 
ence of  a  cause  of  action  or  defence.    {Id.) 


3 1^3,  subd.  2,]  FACTS  to  be  stated.  1  tT 

«    All^^iion  of  duty. — A  complaint  which  stated  in  effect  that  the  plaintiffs, 

tbe  rity  of  Buifalo,  having  determined  Ui  construct  a  sewer  in  said  city,  contracted 

wrik  the  defeudaat  to  Cimstruct  said  sewer,  and  that  the  defendant  in  construct- 

is^  ^aLd  sewer  du^  a  pit  in  a  street  in  said  cit}' ;  and  *'  that  it  then  became,  and 

B±i  &^  continued  to  be  the  duty  of  the  defendant^  while  the  iaid  pit  remained  open, 

te  «fe**  dut  care,  and  to  erect,  maintain,  and  keep  lights  in  and  about  the  taid  pit,  to 

pn*%e^t  pzrmoMS  lawfullif  passing  along  said  street  from  unavoidably  falling  into  said 

jr«: :"  thait  defendant   neglected  to  maintain  such  lights,  and  in  consequence  of 

E«£leet^  one  Tripp,  lawfully  pa.-^ing  along  said  street,  unavoidably  fell  into  said 

T-i  a.ikd  was  injured,  and  sued  the  plaintiffs  therefor,  and  recovered  judgment 

s?&.»rt  them;  and  demanded  judgment  against  defendant  for  the  amount  the 

-•-iictla*  had  paid  said  Tripp.     The  defendant  demurred,  and  his  demurrer  was 

Aliowi^d-      {Citu  t^ Buffalo  V.  Holloway,  S  Selden,  493.)     And  hy  Jowett,  J. :  The 

eifipl^nt.  instead  of  fetaling  facts  to  show  that  it  was  tlie  duty  of  the  defendant 

'U>  ere^rt  and  keep  up  lights,  <&c.,  while  the  pit  remained  open,  otsumeM  that  such 

WL&  kid  duty^mna  proceeds  at  once  to  allege  a  breach  of  this  duty.   The  diHicuIty 

ift  tb«  wact  of  any  statement  of  facts  from  which  such  duty  arisesw     For  an  alle- 

ZBtiun  of  the  duty  is  of  no  avail,  unless  from  the  rest  of  the  complaint  the  facts 

ji3nc«abary  to  rai:?*?  the  duty  can  be  collected.     See  note  to  section  16u,  post.     To 

ftT«r  that  bif  a  certain  judgment  recovered  in  the  courts  of  this  or  any  otuer  Stnte, 

€C  k^  reaaoti  of  a  certain  bond  executed  by  the  defendant,  he  was  indebted  to  the 

pluxtiff  in  a  given  sum,  or  owed  any  other  duty  {lliroop  v.  Hatch,  8  Abb.  25), 

w..'uld  not  constitute  any  fact  of  which  a  court  could  take  notice. 

b.  AlUtjatvyn  that  act  unlaicftd. — An  allegation  that  an  act  is  unlawftU,  is  not 
the  ftatement  of  a  fact,  but  of  a  conclusion  of  law.  If  there  are  no  other  facts 
fLat'^d,  aiiowing  that  the  particular  act  or  refusal  of  the  party  which  if  com- 
pla:B<cd  of,  is  in  violation  of  his  own  duty,  or  of  the  rights  of  others,  the  mere 
iiding  to  a  statement  of  any  such  act  or  refusal  the  epithet  of  unlattful,  will 
ao*.  be  a  safficient  averment  of  its  wrongfulness  or  illegality,  where  the  act  is 
is'ilner^at  in  its  nature,  aod  not  evidently  or  essentially  wrong  or  oriminal  in 
i^ficll  An  aet  which  may  or  may  not  be  right  and  lawful  according  to  the  cir- 
ci=!i«stances  under  which  it  is  done,  is  not  properly  averred  to  be  unlavful  by 
oerrly  calling  it  sacb.  The  facts  which  make  it  [unlawful]  roust  be  pleaded  as 
th<rj  are  to  be  proved,  and  from  them  the  conclusion  follows  that  the  party  is 
acUng  unlawfully  in  what  he  doeSi     {Ensign  v.  Sherman,  18  Uow.  37.) 

c  LhUy. — An  allegation  in  a  complaint  that  a  meeting  was  **  (^u/;v  convened," 

would  iixiply  that  the  meeting  was  regularly  convened,  and  if  necessary  to  its 

r*arularity,  that  it  was  an  adjourn^^d  meeting,    (The  People  v.  Walker,  23  Harb. 

%*jb;  t  Abb.  422.)     Under  an  allegation  that   the  trustees  were  duly  appointed, 

it  wJl  be  inferred  that  every  thing  has  been  done  to  constitute  them  trustees  de 

j-^rt,  until  the  contrary  appears.     {Oruger  v.  Halliday,  3  Edw.  Cb.  R.,  670.)     An 

a  Ideation  that  an  election  *'ioa«  duly  and  legally  held  pursuant  to  the  statute,'* 

was  held  a  suthcieDt  allegation  as  to  the  time  when  the  election  took  place,  and 

that  it  was  oo  the  day  prescribed  by  law.     (The  People  v.  Ryder,  2  Kernan, 

433.)     An  allegation  in  a  complaint,  that  a  policy  was  **  duly  assigned  and  trans- 

{erred  to  the  plaintiff,"  indicates  that  the  assignment  was  by  a  sealed  instrument, 

acd  a  ccDsideratioo  is  inferred.     (Fowler  v.  iV.  Y.  Judem,  Ins,  Co.,  23  Barb.  143, 

ai^  aea  Morange  v.  Mndge,  6  Abb.  243.)    An  allegation  that  the  plaintiff  was 

**  duly  authorized"  to  bring  the  action,  is  not  the  allegation  of  a  fact.     (Myers  v. 

Machado,  6  Abb.  198;  14  Uow.  149.)     If  "duly,"  has  any  clear  legal  siinpliti- 

catiun,  whether  an  act  is  duly  done  is  a  question  of  law  to  be  determined  on  the 

fa^l&i.     (Grafiam^,  Machado,  6   Duer.  517.)      The  allegation  tliat  the  bill  was 

''duly  protested  at  maturity'*  is  sufficient  to  admit  evidence  of  demand,  neglect 

to  pay,  and  notice  of  non-payment.  (Woodbury  v.  Sackrider,  2  Abb.  406.)  Where 

the  aJl-gation  was,  that  tne  plaintiff  sued  by  a  *"  guardian  duly  appointed,'  it 

waa  said  if  the  statement  was  deemed  too  general,  the  proper  course  is  to  move 

to  make  it  definite,    (Sere  ?.  Coit,  b  Abb.  482.)    See  s.  162. 

What  or*  the  facts  to  be  stated, 

d  The  principle  of  pleading  is  to  present  the  oause  of  action  on  one  side,  and 
the  defence  on  the  other.  (Buddington  v.  Davis,  6  How.  402.)  The  complaint 
•honld  stat«  "every  fact  which  the  plaintiff  must  prove  to  enable  him  to  main- 
tsio  hifl  euit^  and  which  the  defendant  has  a  right  to  controvert  in    his  answer." 
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{AlUn  ▼.  PaiUrson,  8  Seidell,  478 ;  Saford  t.  Drew,  8  Daer.  682 ;  MhJnUan  ▼. 
Saratoga  R.  It,  Co,,  20  Barb.  466 ;  ffrUiol  ▼.  P«nn«.  iS.  iS.  C%>.,  9  uL  158.) 
Whatever  it  would  be  uiiDeoeesary  to  prove  on  the  trial  is  Qoneeenarj  to 
allege  in  the  complaiDt.  {Decker  y.  Matthewe,  2  Eeman,  320;  Dank  of  U.  8. 
y.  8mUh,  11  Wheat  171.).  ^u*!  facts  on  which  the  plaintiff  relies  independ- 
ently of  the  cause  of  action,  to  entitle  him  to  an  order  of  arreet,  or  an  injun<i- 
tion  until  the  trial,  need  not  and  should  not  he  stated  in  the  comp)aint,  bat 
in  affidavits.  (Sellar  v.  Boffe,  18  How.  281 ;  Union  Dank  y.  MoU,  6  Abb.  816  ; 
Cormn  v.  Freeland,  2  Selden,  680  ;  overruling  &  0.  8  How.  241 ;  and  Darker  ▼. 
Buuel,  11  BarK  808 ;  1  Code  Rep.,  N.  &,  667  ;  and  see  Xm  v.  Miae,  id.  116  ; 
aicney  v.  OarbuU,  id.  166;  2  Code  Bep.  1 ;  8  idL  160,  169,  211;  8  SandL 
786 ;  Putnam  v.  Puinam,^  Code  Rei>.  64.)  [Of  ooorae,  in  thoee  eases  in  which 
the  object  of  the  action  is  the  obtaining  an  injanctioB,  there  it  becomes  the 
cause  of  action,  and  the  facts  on  which  the  plaintiff  relies^  as  entitling  him  to 
the  injunction  most  be  stated.] 

a,  What  ie  neeenairily  implied  need  not  be  aUegei, — ^Hiiis,  in  •&  action  on  Si 
bond  conditioned  to  perform  the  award  of  A.,  the  defendant  pleaded  that  A. 
made  no  award ;  reply,  that  the  defendant  revoked  the  authority  of  A.  This 
was  held  good  without  alleging  notice  of  the  revocation  to  A.,  because  notice 
was  implied  in  the  words  *'  revoked  the  authority  ;**  there  could  be  no  revocation 
unless  tnere  was  notice.  (Steph.  PL  864 ;  Mareh  v.  Dulteel,  6  Bam.  dp  Aid.  607 ; 
Frete  y.  Frets,  1  Cow.  886 ;  Allen  y.  Wateon,  16  Johnsi  205.)  So,  it  is  laid  down 
in  the  text  books  (3teph.  PL  864^  d^s.),  that  if  one  plead  he  is  heir  to  A.,  he 
need  not  allege  that  A.  is  dead :  it  is  implied  in  the  allegation  heir ;  for  nemo  ett 
haaree  vioeniie,  (Broom's  Legal  Maxims,  898.)  Yet  in  Loekwoad  v.  Jeseup,  9  Conn. 
B.  272,  and  Oox  v.  Deltzhoover,  1 1  Mo.  R.  142,  it  is  said  that  the  term  heir,  is  not 
always  used  in  law  as  denoting  a  person  whose  ancestor  is  dead,  but  is  often 
used  to  denote  the  heir  apparent  In  ehargiog  a  defendant  ae  an  aceeptor  of  a 
bill  of  exchange  or  promissory  note,  it  is  sii^eient  to  allege  that  he  accepted  the 
bill  or  note,  without  statiog  that  the  acceptance  was  in  writing.  There  can  be 
no  valid  acceptance  except  in  writing,  and  an  averment  of  aoeeptanee  implies  that 
it  was  in  writing.    {Dk  €f  LcwmUe  v.  Edwardt  1 1  How.  216.) 

6.  Itiinoi  taeestsory  tn  the  eomplaint  to  antieipeUe  and  avoid  toJUrf  vould  ooneti- 
tute  an  apparent  dsfence.  Thus  the  statute  82  Hen.  VIII.  c.  1,  provided  that  wills 
made  by  femes  covert  or  infimts  should  have  no  ^ect;  yet  in  pleading  a  devise, 
it  was  not  necessary  to  allege  that  the  devisor  was  not  a  feme  covert  and  not  an 
infant  {Btowdl  v.  Zouch,  Plow.  876)  and  in  an  action  on  a  bond  it  is  not  neces- 
sary to  alleffc  the  defendant  was  of  full  age  when  he  executed  it  (  Waiting- 
ham**  009$,  Plow.  664;  Dofo^e  ease,  1  Vent  217.)  So  where  there  was  a  cove- 
nant in  a  charter-party  that  no  allowance  should  be  made  for  short  tonnage, 
unless  made  to  appear  by  a  survey,  in  an  action  on  such  covenant  for  short  ton- 
nage, it  was  objected  in  arrest  of  judgment,  that  there  was  no  allegation  of 
a  survey,  the  court  held  that  if  there  was  no  survey,  it  was  matter  of  defence, 
and  refused  to  arrest  the  judgment  {Hotham  v.  S.  L  Gomp,,  1  T.  R.  688>  So 
in  ailing  a  promise  to  pay  the  debt  of  aaother,  it  need  not  be  stated  that  t^e 
promise  was  m  writiag.  {ffilUard  v.  AvHin,  17  Barb.  141 ;  Siting  v.  Vanderlyn, 
4  John&  287.)  It  is  otherwise  in  an  answer  {Tajflor  v.  HiUairy,  1  Oale,  22),  and 
in  an  action  on  a  cause  of  action  which  accrued  more  than  six  ye««  prior  to  the 
commencement  of  the  action,  the  complaint  should  not  by  way  of  anticipating 
and  avoiding  a  defence  of  the  statute  of  limitations,  state  the  £scls  which  prevent 
the  application  of  the  statute.  (Dwiler  v.  Ma»on,  6  Abb.  40 ;  16  How.  646.) 
In  complaining  on  a  promissory  note,  absolute  on  its  face,  and  in  the  ordinary 
form,  it  is  not  necessary  to  notice  a  cotemporaneons  agreement  is  writing, 
varying  the  terms  of  the  note,  contained  in  a  separate  paper;  such  amement  is 
matter  of  defence  only.  {Smalleg  v.  Drietol,  1  Manning,  Mich.  R.  168)  In  other 
eases  it  has  been  held  that  tlie  plaintiff  may  state  all  the  material  fiurta  out  of  which 
the  cause  of  action  arises,  and  those  are  the  material  allegations  of  Atct  which 
anticipate  and  explain  what  might  otherwise  be  set  up  by  the  defendant  as  a 
prima-faeie  sood  defence.  Thus,  where  a  defendant  purchased  goods  of  the 
plaintiff,  and  gave  his  note  therefor,  that  when  the  note  became  due  it  was  not 
paid  otherwise  than  by  the  defendant  giving  the  plaintiff  a  check  of  a  third 
party  for  the  amount^  representing  the  same  to  be  good,  when  in  fact  the  drawer 
of  the  check  was  insolvent,  and  had  no  funds  in  the  bank  on  which  the  check 
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«fr»*«,  ftt  the  time  the  eheek  was  dnwB,— on  motion  to  atrike  out  part  of 
tbe  eom^int^  it  was  held  that  the  pkintiff  might  properly  set  forth  all  these 
iKts  in  AiB  complaint,  and  that  he  waa  not  bound  to  complain  merely  for  the 
^Dods  sold,  or  on  the  eheek.  {Bracket  y.  TKomp§on,  18  How.  108;  and  see 
Tkamprnm  t.  JHnfcrdt  11  id  275.)  Where  one  of  seyeral  heirs  is  sued  on 
his  promiae  to  pay  the  debt  of  his  ancestor,  the  plaintiff  need  not  alle^^e  that  the 
defendant  or  hia  eo-hetrs  had  assets.    (Mting  y.  Vamderlyn,  4  Johns.  287.) 

&  Maiiers  of  which  the  court  taken  Judicial  notice  need  not  be  alleged. — ^Thus  a 
!Aatnte  relied  on  in  {heading  need  not  be  referred  to.  (Ooulet  y.  Cowdry,  1 
Dner,  139.  _  Qi^%  Action  for  wmaltie*,)  It  may  be  here  mentioned  that  the  court 
cannot  judieiallv  notice  the  ordinaaees  of  a  municipal  corporation,  but  they 
aast  b«  set  ftMih  in  pleading,    (jffetrkery.  Mayor  of  JV.  F.,  17  Wend.  199.) 

h.  JEndenec  of  ikefaeU  not  to  be  wtaied. — "  It  is  an  elementury  rule  in  plead* 
hg,tfaat  wh«n  a  state  of  facts  is  relied  on,  it  is  enough  to  allege  It  fthe  state  of 
&cts]  simply  without  setting  out  the  subordinate  facts  which  are  the  means  of 
pfoduoBg  it»  or  the  CYidenca  snstaining  the  allegation."  (  WiUiamn  y.  WUeon,  8 
Ad.  ^  £L  814.)  In  alleging  a  laet,  it  U  not  neceseary  to  state  such  other  facts 
as  merely  tend  to  prore  the  allegation.    (Hyott  y.  MeMahon,  26  Barb.  468.) 

ffotD  the  facte  are  to  be  etated. 

<L  Shavid  the  fade  he  ttaUd  accordina  to  their  legal  effect,  or  as  they  actually 
eeemned  or  exieif  [The  decisions  are  both  ways,  and  probably  either  mode  of 
statement  may,  at  the  option  of  the  pleader,  be  adoptea.l  That  the  iacts  should 
be  stated  acoording  to  their  legal  effect,  was  hela  in  ioyee  y.  Brown  (7  Barb. 
%i\  PaUermm  y.  Taiflor  (1  Code  R.,  N.  S.,  175 ;  8  Barb.  260)^  Bolner  y.  Gibson  (8 
Code  R.  153),  CoggUl  y.^m.  Ex,  Bk.  (1  Ck>m&  117),  Stewart  y.  Travis  (10  How. 
153li  That  the  nicts  may  be  stated  as  they  actoally  occurred  or  as  tney  exist, 
wa.«  held  in  (Ives  Y.  Humphreys,  1  SL  B.  Smith,  201 ;  Manmng  y.  Whitbeck,  1  Law 
Beform  Tracts ;  and  other  oasesw 

d.  Thua,  in  stating  an  act  done  by  an  agent,  the  pleader  may  either  allege  it 
to  be  the  act  of  the  priooipal,  which  is  the  legal  effect  of  the  fact,  or  state  the 
act  done  by  A.  (the  agent),  then  that  he  was  the  agent  of  B.,  and  that  the  act  was 
dose  aa  the  agent  of  B.  The  first  method  has  the  recommendation  of  being 
aiore  conciae  ;  and  the  opposite  party  eaonot  object  to  it  unless  by  showing  that 
*'  the  preeiae  nature  of  the  charge  or  defence  is  not  apparent "  to  him.  Of  the 
sacond  method,  the  opposite  party  has  no  right  to  complain ;  for  it  shows  him  the 
precise  facts  he  has  to  meet,  and  each  allegation  is  so  material  that  the  estab- 
lishment of  the  converse  of  either  would  dc&at  the  pleader.  There  is  no  re^rt 
ed  decision  that  lays  down  the  rule  as  we  give  it ;  but  we  consider  the  rule  fairly 
dedneible  from  the  current  of  the  decisions,  reported  and  unreported.  The  two 
principal  deeittona  on  this  point  are  Dolner  y.  Gibson  (&  Code  Rep.  158),  and 
St  JoJUt.  Grijfith  (1  Abb.  80) ;  and  they  rather  conflict.  In  Dolner  v.  Gibson^ 
the  complaint  alleged  that  the  plaintiffs  sold  to  one  Adam  Maitland,for  and  on 
behalf  Of  the  defendaot,  thirty-two  barrels  of  stearine  on  a  credit  of  fifteen  days, 
for  the  price  of  $691  76.  "Plaintiffs,  on  information  and  belief  aver  that  the  said 
Jiaitlatul,  m  making  said  contract,  acted  with  the  knowledge  and  assent  of  said  de- 
ftndant,  and  ms  his  agents  and  that  the  said  merchandise,  shortly  after  the  said 
eontract  of  sale,  was  deliYcred  to,  and  the  same  waa  receiYed  by,  the  defendant 
Plaintiffs  aver  ^at  said  merchandise  is  unpaid  for,  and  that  the  defendant  remains 
indebted  onto  the  plaintiffs  ia  the  sum  of  $691  75,  with' Interest  from  the  first  of 
August,  1846,  for  which  sum,  they  demand  judgment  with  eoets ;"  and  on  a  motion 
to  stnke  out  the  words  in  italic,  the  court  granted  the  motion,  holding  that  the 
legal  effect  of  iacts»  and  not  the  cYidence,  or  probative  fads  was  to  be  stated. 
Subsequently,  where  the  plaintiff  alleged  an  agreement  made  by  one  Ancel  Bt 
John  **  claiming  to  act  aa  agent  of  the  plaiutifl^"  a  motion  to  strike  out  that  alle- 
gation was  domed,  on  the  gp^und/that  if  the  act  was  in  fsct  done  by  the  agent  of 
the  plaintiff,  it  should  be  so  slated,  and  not  that  it  was  done  by  the  plaintiff. 
The  allegation  that  Ancel  St.  John  made  the  contract,  claiming  to  act  as  the 
plaintiff's  agent,  has  always  appeared  to  us  as  a  Yery  insufficient  mode  of  alleging 
that  he  was  the  agent  of  the  plaintiff,  and  that  he  did  the  act  as  such 
sgcnt. 
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a.  "  A  direct  aUegation  of  the  cause  of  indebtedness,  as  the  loan  of  the  money, 
sale  of  the  goods  or  perforraance  of  the  work  and  labor,  may  be  preferable  1x> 
the  former  recital  of  indebtedness  [contained  in  the  common  counts  under  the 
former  system  of  pleading];  bat  certainly  it  must  be  enough  for  the  plaintiff  t4> 
state  facts  sufficient  to  create  a  legal  obligation  upon  the  part  of  the  defendant;, 
and  such  yiolation  of  that  obligation  as  creates  a  cause  of  action;  and  I  thin  1c 
this  statement  may  be  according  to  the  legal  effect  of  those  facts."  (Hand,  J., 
Stewart  v.  Dravu,  10  How.  168.) 

6.  To  a  complaint  in  an  action  to  foreclose  a  mortgage,  made  to  one  Pottei-» 
the  answer  set  up  a  purchase  of  the  premises  from  Potter  without  knowledge  of 
the  mortgage^  more  than  thirty  years  before  the  commencement  of  the  action  , 
and  that  the  defendant  had  had  peaceable  possession  of  the  premises  for  more 
than  twenty  years  before  the  action  was  commenced, — ^held  that  the  leg^l  effect 
of  the  facts  pleaded  was  payment,  and  that  it  should  hav^e  been  pleaded  as  an 
answer  of  payment     {Pattiaon  v.  Taylor,  1  Code  Rep.,  N.  S.,  174.} 

c.  Where,  from  certain  facts,  the  law  implies  a  promise,  a  promise  rhould  be 
alleged,  and  not  merely  the  facts  from  which  the  law  will  imply  that  promise. 
The  averment  is  not  a  fiction  of  pleading,  but  a  statement  of  a  fact  which  may 
be  proved  by  presumptions  of  fact  arising  from  other  circumstances  shown  on  the 
trial.     {Hall  v.  Southmayd,  15  Barb.  84,  86.) 

d.  In  an  action  for  trespass  against  three  defendants,  it  appeared  that  the 
trespass  was  in  fact  committed  by  two  of  the  defendants  (a  clerk  and  a  carman)^ 
in  the  employ  of  the  other  defendant  (Humphreys).  The  complaint  alleged  the 
trespass  to  have  been  committ«*d  by  the  clerk  and  carman  at  the  instigation  of 
the  other  defendant  (Humphreys).  The  plaintiff  had  judgment;  and  on  appeal 
therefrom,  it  was  contended  that  the  complaint  was  defective ;  that  the  facts 
ought  to  have  been  alleged  aceordins  to  their  legal  effect ;  and  that  the  allega- 
tion should  have  been  that  the  defendant,  Humphreys,  entered  and  took  and 
carried  away,  d(C  The  court  held  the  complaint  sufficient,  and  said,  *'  Whether 
the  rule  of  pleading  be  or  be  not  as  stated,  it  by  no  means  follows  that  when  the 
veryfa/ita  and  all  the  facta  which  it  is  necessary  for  the  plaintiff  to  prove  to  entitle 
him  to  the  judgment  prayed  for,  are  stated  in  the  complaint,  and  are  either 
admitted  or  proven,  the  plaintiff  mav  not  demand  judgment  thereon,  whether 
the  Icffal  effect  of  those  facts  is  alleged  or  not  Besides,  I  am  not  prepared  to 
concede  that  in  this  case  an  allegation  that  *  Humphreys  entered  the  plaintiff's 
house,'  (be,  when  in  fact  he  did  not  visit  the  premises  at  all,  would  have  been  a 
better  compliance  with  the  code  than  an  allegation  averring  what  woe  true,  and 
all  that  was  true,  namely,  that  the  defendant,  Humphreys,  instigated,  requested, 
and  employed  the  other  defendants  to  do  the  acts  complained  ot"  (Aesv.  Hvm' 
p?irey»,  1  K.  D.  Smith,  201.) 

c.  In  Hovoard  v.  Tiffany  (8  Sand.  695 ;  1  Code  Rep.,  N.  S.,  99),  it  was  said 
that  the  facts  might  be  stated  substantially,  as  they  were  formerly  in  a  declara- 
tion. And  it  has  been  held :  "  There  are  some  alli  gations  of  conclusions  of  a 
mixed  character  of  law  and  fact,  in  which  it  seems  very  much  at  the  option  of 
the  p(eader,  either  to  state  the  facts  from  which  the  conclusion  is  derived,  or  to 
state  the  conclusion  itself:  thus,  after  alleging  the  recovery  of  a  Judgment,  to 
state  that  it  is  a  lien  on  real  estate,  instead  of  stating  the  fact  which  makes,  or  is 
supposed  to  make  it  a  lien,  namely,  the  docketing  in  the  county  where  the  real 
esutte  is  situated,  although  it  is  an  allegation  mixed  of  law  and  fact,  is  neverthe- 
less unobjectionable,  and  implies  the  fact  of  docketing.  It  is  like  the  allegations 
"  of  ownership  or  of  title  to  property,  or  similar  allegations  of  a  mixed  character 
containing  law  and  fact,  gooa  even  on  demurrer,  both  before  and  since  the  code." 
(T.  R.  Strong,  J.,  Codfy  v.  Allen,  22  Barb.  895.) 

/.  Allegatione  to  be  positively  made, — ^The  sTlegations  should  be  positively 
made,  in  order  to  prevent  immaterial  issues  and  confusion;  so  doing  does  not 
indicate  that  the  pleader  has  personal  knowledge  of  the  facte  alleged  (7Vt<«co<< 
T.  Dole,  1  How.  221);  and  in  that  case  the  words  "  as  the  plaintiff  is  informed 
and  believes,'*  following  alleviations  of  the  complaint,  were  struck  out  as  redund- 
ant Generally,  however,  the  courts  indulge  pleaders  to  the  extent  of  allowing 
them  to  make  the  allegations  on  information  and  belief,  or  on  belief.  {Radway 
V.  Mather,  6  Sand.  664.)  But  the  allegations  must  be  positively  made  to  entitle 
the  plaintiff  to  an  injunction  founded  on  the  allegations  in  the  complaint 


$  149,  subd.  2.]  FACTS,  how  stated.  151 

(Croeter  ▼.  Bakir,  8  Abb.  182;  Levy  r.  Laig,  6  id.  90;  Rateau  v.  Bernard,  12 
How.  464.)  Id  Riclceiis  r.  Green  (6  Abh.  82),  the  alleffttionB  were  all  made  posi- 
tively; the  plaintiff  afterwardB  anaended  by  making^  tne  allegationa  **  on  informa- 
tioo  And  belief;"  it  was  held  they  were  unnecessary,  but  were  allowed  to  stand. 
And  io  K.  F.  MkrbUi  Iran  Works  y.  Smith  (4  Sand.  874)  it  is  said,  whether  the 
laeta  are  stated  upon  information  or  knowledge,  it  is  equally  the  existence  of  the 
fMt  thai  is  aT«rred ;  hence  the  form  of  av4»rment  is  a  matter  of  indifference. 

a.  To  etate,  ia  a  pleading,  the  natare  and  source  of  the  information  ^pon 
vfaicb  iJke  perty  relies  in  making  an  averment  of  faets  on  information  and  belief, 
does  not  vitiate  an  independent  averment  of  such  facts.  (Bomme  v.  Millbank, 
f  AbK  28.) 

A.  An  allefcfttion  on  belief,  as  thna,  **  the  plaintiff  believe$  the  note  was  presented,** 
WW  Wld  aiiflSeient  (Radmay  v.  Mather,  5  8and.  664;  Howell  v.  Fraser,  1  Code 
Rep  N.  S.  270.)  8o,  an  allegation  that  "  the  facts  are  true,  as  defendant  has 
been  iaformed  and  helieves,"  was  held  sufficient,  as  equivalent  to  an  averment 
"  npoa  information  and  belief  of  the  existence  of  the  facts."  {Fry  v.  Bennett,  1 
Code  Rep.,  N.  SL,  249.) 

c  WWi  respect  to  acts  valid  at  common  law,  biU  retfulaied  ae  to  the  mode  of 
fnformianee  6y  etatute,  it  is  sufficient  io  use  such  certainty  of  allegation  as  waM 
st^Ui^ni  before  the  stiMtute.  (So  held  in  tiie  supreme  court,  and  court  of  common 
pieaa  ;  eamira,  in  ths  superior  court) 

di  A  parol  promise  to  pay  for  work  contracted  for  by  a  third  party,  made 
after  the  performance  of  the  work,  is  void  under  the  statute  of  frauds.  In  a 
complaint  on  such  a  promise  it  is  not  necessary  to  aver  that  the  promise  was  in 
writing.  The  statute  of  frauds  has  introduced  a  rale  of  evidence,  and  not  a  new 
rule  of  pleading,  and  a  demurrer  to  such  complaint  on  that  ground  cannot  be 
sustained.  (New  York  Com.  Plea^  Geo.  T.  Feb.  1854,  per  Ingraham,  J.,  in 
Detrlinyton  v.  ITCann;  and  Stern  v.  Drinker,  2  E.  D.  8mith,  406.)  The  statute 
of  fraada  did  not  alter  t^  form  of  declaring  on  a  contract  That  is  a  matter  of 
cvideoee;  and  the  rule  was  the  same  in  setting  up  an  agreement  in  a  bill  in  chan- 
eery.  (Hand,  J.,  Dewey  v.  ffoag,  16  Barb.  868 ;  and  see  Homer  v.  Wood,  id.,  871 ; 
Williams  ▼.  Ins,  Co,  of  N.  Amer,,  9  How.  878;  and  ffk  of  Lowville  v.  Edwards, 
11  id..  16;  FomUrr.N.  T.  Indem,  Ins.  Co.,  28  Barb.  160;  Champlin  v.  FarUh, 
11  Paige,  406.) 

e.  Hat  the  superior  courts  in  Thttrman  ▼.  Stevens  (2  Dner,  609),  Emmet^  J.,  held 
thai  in  pleading  an  agreement  which  would  be  void  under  the  statute  of  frauds 
onlem  in  writing,  and  suhscribed  by  the  party  to  be  charged,  it  is  necessary  to 
allege  that  the  agreement  waa  in  writing,  and  subscribed ;  and  in  Le  Roy  v.  Shaw 
(2  Doer.  628X  Bosworth,  J.,  said,  "  By  the  existing  law  it  is  not  enough,  to  sub- 
jeet  a  person  to  liability  for  the  debt  of  another,  that  he  has  upon  consideration 
promised  to  pay  it  He  must  have  entered  into  a  written  agreement  to  pay  it. 
[Ad  agreement  is  alleged,  but]  it  is  not  averred  that  s\ich  agreement  has  been 
aabaenbed.  Whether  the  agreement  is  in  writing  or  not  is  more  than  a  mere 
matter  of  evidence.  The  making  of  the  agreement  mny  be  established  without 
such  evidence,  beyond  doubt  or  cavil,  and  yet  the  party  making  it  may  not  be 
Kable.  The  making  of  a  written  agreement  is  an  act  or  fact  essential  to  the  crea- 
tion of  liability,  and  no  such  act  or  fact  is  averred."  Ko  decision  was  pronounced 
on  this  point  And  in  Merwin  v.  Hamilton  (6  Dner,  248),  the  superior  court,  at 
general  term,  per  Woodruff,  J.,  said,  the  deci:$ion  of  the  question  not  being  neces- 
iarr,  ''We  do  not  intend  to  iotimtte  here,  a  dissent  from  the  decision  at  the 
Bpeeial  t^rm,"  in  Thwrman  v.  Stevens,  and  Le  Roy  v.  Shaw,  supra.  In  an  action 
on  a  contract  relating  to  real  estate,  the  contract  was  alleged  in  the  complaint, 
but  it  was  not  alleged  to  be  in  writing.  There  was  a  demurrer  to  the  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  allowed  at  special  term;  on  appeal,  the  general  term  at 
Albany,  Wright^  Watson  and  Hsrrie,  JJ.,  reversed  the  order  at  special  term,  and 
OTerruled  the  demurrer.  The  cases  in  the  superior  court  were  commented  on, 
and  it  was  held  not  necessary  to  allege  that  the  contract  was  in  writing.  A  con- 
tract relating  to  land  is  alleged  ;  if  it  is  not  in  writing  it  is  no  contract  (XtV 
ingsten  v.  Smith,  14  How.  492;  Reynoldi  v.  Dunkirk  d:  State  Line  R.  R.  Cotnp,, 
17  Barb.  617  ;  Champlin  v.  Parish,  11  Paige,  406.)  Again,  in  Hilliard  v.  Austin 
(17  Barb.  141),  the  supreme  court,  at  general  term,  Gridley,  W.  F.  Allen,  Hub- 
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bard  and  Pratt,  JJ.,  held  that  in  a  complaint  on  a  promiBe  by  the  defendant  to 
answer  for  the  debt  or  default  of  a  third  party,  it  need  not  be  alleged  that  the 
promise  was  in  writing.  To  the  same  effect  is  Mting  ▼.  Vanderlyn  (4  Johns.  237). 
In  an  answer  it  is  otlierwise :  if  a  defendant  sets  np  a  oontraot  which  is  required 
to  be  in  writing,  he  must  so  state,  or  his  answer  is  insufficient,  {Taylor  y.  Hillary, 
1  Gale,  22.) 

a.  How  to  allege  on  act  ded'tred  void  by  Uatute.-^Where  a  statute  declares  that^ 
a  deed  or  contract  is  void  if,  or  provided,  it  is  made  in  a  particuiar  manner,  op 
upon  a  specified  consideration  (c  0.  upon  usury),  it  ia  not  necessary  for  the  plain- 
tiff to  negative  the  condition ;  he  may  leave  it  to  the  defendant  to  set  up  the 
facts  which  bring  it  within  the  condition  upon  which,  and  upon  which  alone,  it  ia 
void.  But  where  a  statute  makes  a  deed  or  agreement  or  other  aet  void,  unless 
made  upon  a  specified  consideration,  or  under  specified  circumstances,  the  rule 
is  reversed;  the  plaintiff  must  show  that  the  circumstances  exist  nuder  which 
alone  It  can  have  validity ;  the  defendant  in  such  a  case  may  rest  upon  the  general 
prohibition.  {Williauu  v.  Tfte  Int,  Co.  of  N.  Amtr.,  9  How.  StS.)  Thus,  the 
statute  of  "  betting  and  gaming  "  provides,  a.  8,  that  all  wagers  arc  void,  and 
a,  10,  provides  that  section  8  shall  not  extend  to  an  insurance  in  good  faith  for  the 
security  or  indemnity  of  the  party  insured,  and  which  are  not  otherwise  pro- 
hibited bv  law ;  and  it  was  held  that  a  complaint  on  a  poUcy  of  insurance  for 
account  ox  whom  it  may  concern,  must  state  facts  showing  the  assured  had  an 
interest  to  be  protected,  in  such  a  sense  that  the  insurance  operated  as  a  security 
or  indemnity  to  protect  him  from  loss  by  the  perils  insured  against  (Id.)  it 
was  provided,  1  K.  S.  710,  a  6  (now  repealed.  Laws  1858,  p.  251),  that  all  contracts 
for  the  sale  of  certificates  of  stocks  should  be  absolutely  votd^  unless  the  party  con- 
tracting to  sell  was,  at  the  time  of  making  the  contract,  in  the  actual  possession 
of  such  certificates,  or  otherwise  entitled  in  his  own  right,  or  duly  authorized  by 
some  person  so  entitled,  to  sell  said  certificate,  <bc.;  yet  it  was  held  that  in  an 
action  on  a  stock  contract,  it  was  not  necessary  to  aver  that  the  plaintiff  was  the 
owner  of  the  stock  at  the  time  of  the  sale,  or  that  the  certificate  was  in  writini^, 
or  any  of  the  other  circumstances  to  take  the  contract  out  of  the  statute.  ( Wash- 
burn V.  Franklin,  7  Abb.  8 ;  see  Menoin  v.  Hamilton,  6  Duer,  248. ) 

b.  Where  a  clause  or  section  of  a  statute  giving  an  action  jfor  any  offence,  con- 
tains a  proviso  or  exception  which  is  against  the  plaintiff,  or  is'^matter  of  defence 
or  justification  for  the  defendant,  the  plaintiff  need  not  negative  the  proviso  in 
the  declaration.  (Feel  v.  YelliSf  4  Johns.  804.)  The  inaccuracy  in  the  rule  on 
this  subject  as  laid  down,  1  Saund.  262,  consists  in  restricting  the  rule  to  provisoes 
contained  in  a  subsequent  section  or  statute  which  was  not  warranted  by  the  cases. 
(Id.)  See  Actions  for  penalties, 

c.  Recitals  in  the  in*trument  sued  on. — In  an  action  on  an  undertaking  given 
by  a  defendant  for  the  return  of  specific  personal  property,  a  copy  of  the  under- 
taking was  set  out  in  the  complamt.  It  was  held  that  the  facts  recited  in  the 
undei-taking  were  to  be  taken  as  though  they  had  been  separately  alleged  in  the 
complaint  (Slack  v.  Heath,  I  Abb.  381.)  "1  know  no  good  reason,"  said  Daly, 
J.,  "  why  the  recitals  in  an  instrument  averred  to  have  been  executed  by  the  de- 
fendants, should  not  have  the  same  force  and  effect  in  a  pleading  as  a  specific 
averment  alleging  the  truth  of  that  which  the  defendants  have  admitted  by  exe- 
cuting the  instrument*'    And  see  Hcufgart  v.  Morgan,  I  Selden,  422. 

See  note  to  section  160. 

d.  Fleadlng  a  written  instrument. — Justice  Duer,  in  Fairbanks  v.  Bloomfeld,  2 
Duer,  353,  said.  The  safest  course,  where  the  action  is  founded  on  a  written  instru- 
ment, is  to  annex  a  copy,  and  refer  to  it  as  part  of  the  complaint  See  section 
162,  po«^. 

«.  Matter  in  aggravation. — Matter  intended  in  aggravation  of  damages,  so  far 
as  they  can  be  distinguished  from  averments  essential  to  the  statement  ofthe  cause 
of  action,  may  always  be  ^ven  in  evidence  to  show  the  quo  animo.  (Russell  v. 
MacQuisUr^  1  Camp.  49,  n  ;  Slack  v.  McChesney,  2  Tates,  473 ;  Wallis  v.  Mass, 
3  Binney,  646 ;  Kan  v.  McLaughlin,  2  Serg.  <&  R.  469 ;  2  Star.  N.  P.  66) ;  but 
they  are  never  pleaded  (  Warns  v.  Croswell,  2  Stark.  R.  467 ;  Molony  v.  Dows, 
1 5  How.  266 ;  see,  however,  Root  v.  Foster,  9  How.  37  ;  Brewer  v.  Temple,  15 
How.  286,  Index,  Assault)  Circumstances  of  aggravation  when  alleged  in  the 
complaint  are  not  traversable  (Bates  v.  Loomis,  5  Wend.  184 ;  Gilbert  v.  Rounds, 
14  How.  49.) 
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c  Spmidl  damage, — Dttmages  which  neecMarily  result  from  the  injnriee  oom- 
pluBe^  of  are  called  general  damftgee,  and  may  oe  proyed  under  a  general  de- 
mand of  relief;  but  such  damegee  ae  are  the  natural  although  not  the  necenary 
msbU  of  the  injury,  are  termed  epecial  damagee,  and  must  be  stated  in  the  oom- 
platat  (Nmt/i&m  ▼.  Va/mienlicey  4  Corns.  18S)  or  the  plaintiff  eannot  prove  them  on 
the  triaL  {Low  y.  Ar^ur,  %  Eem.  282 ;  Moloney  v.  J)om»,  16  How.  266 ;  8penee  y 
MeynaU^  ^  Noyr  Ma^  Cas^  19.)  An  averment  of  special  daroaee  is  not  traversable ; 
'A  is  roqprired  to  be  inserted  to  prevent  a  aurpriae  upon  the  defendant.  {Moloney 
V.  Dawa^  15  How.  266.)  Wh«^  however,  uie  special  damage  is  the  foundation 
of  ike  oanso  of  action,  in  that  ease  it  ie  a  material  aU^ation,  and  if  not  eoutro- 
verted,  ia  admitted.    (Ferring  v.  Barrit,  2  M  <k  Rob.  6.) 

&.  In  an  action  against  a  sheriff  for  neglecting  to  return  an  execution,  it  is 
not  necoesaiy,  to  enable  the  plaintiff  to  recover  more  than  nominal  damages^ 
estiher  to  allege  or  prove  special  damage.    (Ledyard  v.  Jone9,  8  Seldeo,  660.) 

e:  In  an  action  for  a  breach  of  contraetthe  plaintiff  ia  confined  in  his  recovery 
to  tbo  breach  alleged,  and  cannot  recover  on  any  other  grouoda  Thus,  where 
a  complaint  set  forth  a  contract  by  the  defendants  to  transport  the  plaintiff  in  a 
partidilar  ateamer,  and  alleip^ed  a  breach  in  not  conveying  the  plaintiff  in  that 
vess^  without  either  averring  an  obligation  upon  the  defendants  to  provide  a 
substitute  im  the  event  of  the  vesseFs  loss,  or  claimiog  any  damage  by  reason  of 
their  negloet  or  refusal  to  forward  him  in  some  other  vessel,  held  that  the  only 
damages  the  plaintiff  was  entitled  to  was  the  return  of  his  passage-money  and 
iaterost.  {Brtpge  v.  VandtrhiU,  19  Barb.  222.)  That  was  all  the  damage  neces- 
aaxily  ariaing  from  the  breach  complained  of  or  implied  by  law.  If  the  plaintiff 
waa  actually  damnified  beyond  that,  he  should  have  specified  in  his  complaint  the 
partieular  damage  which  he  had  sustained.  {Bogart  v.  Bwrkhaiter,  2  Barb.  626.) 
Ib  an  action  on  a  contract  to  indemnify  and  save  harmless  one  party  from  any 
daim  or  demand  of  another,  the  complaint  must  allege  actual  damage;  but  on  an 
indecnnity  to  aave  from  legal  liability,  there  the  complaint  need  only  allege  a 
liahibty,  and  the  plaintiff  may  recover  without  alleging  actual  damage.  (McOee 
V.  Been,  4  Abb.  8 ;  Crippen  v.  Huftnpum,  6  Barb.  684.) 

d.  Where  the  complaint  omitted  to  allege  any  special  damage,  the  plaintiff 
was  allowed  to  amena  his  complaint  on  the  trial,  without  terms,  by  inserting  a 
daim  for  special  damage,  the  aefendaut  not  showing  that  he  had  any  absent 
witness  whose  testimony  waa  material  as  to  such  damages^  (ift^^  v.  Oarling,  12 
How.  208.) 

FaaU  nee§$9ary  to  he  gtaied  in  partieulaT  acHone. 

SL  Aeeovni  elated. — [The  material  allegations  are,'-(l)  that  plaintiff  and  defend- 
ant came  to  an  accounting  together;  (2)  on  such  accounting  defendant  foand 
indebted  to  plaintiff;  (8)  which  defendant  promised  to  pay;  (4)  and  has  not 
paid.] 

/.  What  constitutes  an  account  stated  is  a  question  of  law.  (ZocAnoooef  v. 
TWh,  1  Keman,  170.)  A  complaint  stated  that  the  defendant,  on,  <bc.,  was 
indebted  to  the  plaintiff  in  $446  upon  a  balance  of  an  account  stated  and  then 
due  to  this  plaintiff,  whioh  the  defendant  then  and  there  promised  to  pay,  but  he 
has  neglected  to  pay  the  same,  except  a  payment  of  $160  on  account,  and  he  re- 
maioB  indebted  to  the  plaintiff  in  the  sum  of  $296,  with  interest  The  defendant 
demurred,  on  the  ground  that  facts  sufficient  to  constitute  a  cause  of  action  were 
not  s  ated.  The  superior  court  at  general  term  held  that  the  complaint,  although 
loosely  drawn,  was  enffieient,  and  the  demurrer  was  overruled.  {Graham  v.  Cam- 
man^  18  How,  860.)  The  giving  a  promissory  note  is  prima  facie  evidence  of  an 
aceountiog.  {Lake  v.  Tyten,  2  SelJen,  461.)  The  time  when  the  account  was 
•teted  need  not  be  alleged.  {Leaf  y.  Lees.  1  Horn  A  Hurl.  478 ;  7  Dowl.  P.  G. 
189;  4  M.  A  W.  679;  Bingleyjr.  Airham,  1  Per.  A  D.  68 ;  4M.  A  W.  608.) 

ff.  AuanU  and  Battery. — [The  material  allegation  is,  that  defendant  assaulted 
and  beat  plaintiff.] 

h  .The  complaint  may  state  the  bu^ness  and  employment  of  the  parties,  and  the 
oliject  and  intent  of  the  assault,  together  with  the  statement  that  it  caused 
the  plaintiff  to  be  ridiculed,  Ac,  and  this  held  not  to  be  immaterial 
or  irrevelant  Although  not  essential  to  entitle  the  plaintiff  to  sustain 
hb  action,  these  allegations  are  material  on  the  question  of  damages, 
and   may   be   proved,     {Root  v.  Foster,    9    How.   87;    and    see   Gilbert  v. 
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Jt<mndt,    14  How.  46 )    80  where  tiie  eoraplfiint  alleged  that  on,  dke.,  the  de- 
fendaDt,   with   loud,  boisteroua,  and    abneiYe  language,  made  an   assaolt  on 

Slaintiff,  aad  eeized  hin  by  the  body,  <fce.,  and  then  and  there,  in  the  presence  of 
ivers  persona  published  of  and  eoneeming  the  plaintiff  the  words,  **  Yon  perjured 
yourself,  and  I  will  sead  you  to  the  State  prison  ;"  and  then  end  there  pushod 
and  jammed  about  the  plamtiff.  The  defendant  demurred,  alleging  that  two 
eauses  of  aodoa  were  improperly  uaifeed.  The  demurrer  was  overmled,  and  by 
the  eourt :  **  The  eemplaint  la  faet  oontaine  but  one  oatne  of  action.  Tlie  allega- 
tions relate  to  a  single  transaetion,  and  no  more;  they  state  what  was  done  and 
•aid  on  the  oceasion  referred  to.  Eaeh  constitutes  a  part  of  U&e  rm  gestae.  What 
is  alleged  to  have  been  done,  would  sustain  an  action  for  personal  injury.  What 
is  alleged  to  have  been  said,  would  sustain  an  action  for  an  injury  to  the  reputa> 
tioo.  The  whole  together  constituting,  as  it  does,  but  a  single  transaction,  makes 
but  a  single  cause  of  action."  (Brewr  v.  TempU,  16  How^  286.)  H  an  action  for 
an  assault  and  battery,  the  plain  tiff  wm  allowed  to  amend  his  oomptalot  on  the 
trial  by  inserting  an  alleiration  that  the  d<;fendant  *' wounded  the  plaintiff  and 
bit  off  both  his  eara"    {HaginM  t.  JU  Hurt,  12  How.  822.) 

a.  Bafkkm§  osfoeiafiofUi^Baaking  associations  may  sue  or  be  sued  by  or  In 
the  name  of  their  president  (GUUt  t.  Moody,  8  Coma  479;  Caae  ▼.  MechmUes 
Fking  A«$o.,  1  Sand.  698;  JSmt  River  STk  t.  Judah,  10  How.  186) ;  in  which 
ease  the  allegation  must  be  tiiat  the  ecrportUion,  and  not  the  plaintiff  or  the 
defendoHi,  did  this  or  that.  {BeiaJSM  ▼.  Kinney,  24  Wend.  846 ;  Chrietopher  v. 
Stoekiiokn,  6  id.  86;  Thomat  ▼.  Dakin,  22  tdL  9;  Warden  y.  Wortk^nyton,  2  Barb. 
868;  MerriU  v.  iSeomcft,  2  Belden,  168);  for  the  action  is  by  or  against  the  cor- 
poration, not  by  the  preeident  in  right  thereof.    (Lowerre  ▼.  Vail,  5  Abb.  229  ) 

b,  Bond$.-^Se^  undertakinffs)  In  an  action  on  an  attachment  bond,  Uia 
plaintiff  is  bound  to  show  that  he  has  sustained  some  damage  by  reason  of  the 
attachmentw  He  cannot  recoTcr  on  the  mere  fact  that  the  plaintiff  in  the  attach- 
ment did  not  suoeeed.  {WineorY,  Oreuti,  11  Paige,  678.)  In  an  action  on  a 
bond  given  for  the  appearance  of  a  judgment  debtor  under  attachment,  in  pro- 
ceedings supplementary  to  execution,  it  is  not  necessary  to  set  forth  in  the  com- 
plaint, the  iisuing  or  return  of  an  execution  unsatisiied,  nor  that  an  order  waa 
made  for  the  attachment  {Kelly  v.  MeOormiekt  2  E.  D.  Smith  608) ;  but  in  an 
action  upon  a  bond  given  on  the  arrest  of  a  party  upon  an  attachment  issued  for 
a  contempt,  the  plaintiff  should  state  in  the  complaint  his  connection  with  the 
attachment,  and  now  he  was  aggrieved  by  the  acts  of  the  defendant.  (Raynar 
V.  Clark f  8  Code  &ep.,  280.)  In  actions  on  bonds  for  the  breach  of  any  condi- 
tion, other  than  for  the  payment  of  money,  or  for  any  penal  sum  for  uie  non- 
performance of  any  covenant  or  written  agreement,  the  plaintiff  is  required  to 
state  in  his  complaint  the  specific  breaches  for  which  the  action  is  brought.  (2 
R.  S.,  878,  8.  6 ;  7  Wend.  845 ;  6  lb.,  454 ;  4  lb.,  570.)  This  rale  has  been  held  to 
apply  to  actions  on  bonds  given  by  non-resident  plaintiffs  to  secure  defendants' 
costs.  (5  Hill,  37.)  But  uiat  it  did  not  apply  to  sctions  on  bonds  for  payment 
of  money  by  installments  (17  Wead.  881),  nor  to  actions  on  bonds  for  the  pay- 
ment of  an  annuity  (8  Wend.  454;  5  Hill,  87). 

e.  An  action  may  be  maiBtainud  on  an  ezecutor^s  or  administrator's  bond, 
when  forfeited  by  tne  non-payment  of  a  sum  decreed  by  the  surrogate  to  be  paid 
to  a  legatee  or  creditor  pursuant  to2B.S.72,  a  19,  thouffh  the  decree  haa  not 
been  docketted,  nor  an  execution  issued  and  returned,  and  though  the  bond  has 
not  been  asuigned  as  authorized  by  Laws  1887,  p.  185,  as.  68  to  65;  Laws  1844,  p. 
90,  ss.  1,  2.    (Tha  People  v.  Guild,  4  Denio,  551.) 

dl  In  a  complaint  upon  an  undertaking  or  bond  required  by  statute,  it  is  not 
necessary  to  allege  that  it  was  taken  in  pursuance  of  the  statute  (Shaw  v.  TMm, 
8  Coma  190.)  In  an  action  on  a  replevin  bond,  the  complaint  need  not  state 
that  the  bond  was  executed  on  behalf  of  the  plaintiffs  in  the  replevin.  (Id^ 
And  when  the  action  is  on  a  bond  executed  to  a  coroner,  the  complaint  need 
not  state  that  the  writ  of  replevin  was  directed  to  the  coroner.  That  fact  will 
be  presumed  from  the  giving  the  bond  to  him.    {Id.) 

e.  Where  a  statute  prescribes  the  giving  an  instrument  and  its  purport,  it  is 
consideration  enough  to  support  the  instrument  that  it  was  given  pursuant  to  the 
statute  and  has  its  sanction.     (Slack  v.  Heath,  1  Abb.  881.) 

See  Pleading  a  written  inetrwnent. 
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BUU  cfexdkanffe. — (See  Prmm$$ory  ncteSy  and  seet.  162,  po9t) 
«.  Jnturme  0^ntt  aeeeptor  and  maker.-^The  oomplnnt  alUged  Ihe  makine 
sad  aieeeptance  of  two  drafts,  and  then  alleged  that  **  payment  of  both  of  said 
tfmfts  was  duly  demanded  at  matority,  and  that  the  same  were  thereupon  duly 
protoated  for  noB-payaient.  and  that  notiee  theT«of  was  duly  given  to  the  said 
ndoffaera."  A  demurrer,  that  the  eomplaint  did  net  state  niets  suffieieot,  d;o., 
was  orveimled ;  and,  by  the  eonrt,*— "  In  eoraplaining  aeainet  the  drawer  of  a  bill 
of  exehAnga  to  allege  that  the  bill  *  was  duly  protested  at  maturity'  is  suffieient 
to  admit  eTideoee  of  demand,  negleet,  or  renisal  to  pay,  and  notice  of  non -pay- 
ment.* (  Woodbwy  y.  Saekridkr,  %  AbU  406,  Gen.  T.  4th  diet;  see,  by  Doer,  J., 
iVsee  y.  Medun,  S  Abb.  2«4> 

A.  Where  the  eomplaint  allied  that  the  defendants  made  a  eertain  aecept- 
aace,  a  eop;^  of  whieh  was  set  out,  that  the  payee  indorsed  it,  that  the  defend- 
aata  were  indebted  to  the  plaiatifiF  thereon  m  an  amount  speelfie^l, — ^this,  on 
motioB  to  eontiiiue  an  injunation,  was  held  a  suffieieat  statement  of  a  cause  of 
km.    (X«vy  y.  X^,  6  Abb.  89.) 

a.  In  an  action  on  a  bill  of  exchange,  the  eomplaint  a11<^ed  that  the  plaintiff 
I  one  of  the  public  registered  officers  of  the  Royal  Bank  of  Liverpool,  which 
I  a  banking  company  duly  coastitated  and  existing  under  the  laws  of  the 
kiacdoos  af  Great  Britain,  and  as  sneh  officer  was  duly  authorned  and  empow- 
ered to  commence  any  and  all  proceedings  at  law  and  in  equity,  on  behalf  of  said 
bank,  and  that  the  suit  was  broaght  lor  tlie  benefit  and  on  behalf  of  the  said 
bank.  The  complaint,  in  other  respects,  was  in  the  usual  form,  and  contained 
ail  tha  neeowwafy  averments  to  charge  the  defendant.  The  defendant  demurred 
en  the  groond,  among  others,  (1)  tlmt  the  complaint  did  not  state  facts  sufficient 
to  eonatitnte  a  eaoae  of  action ;  (2)  that  the  action  was  not  prosecuted  in  the 
•ame  of  the  real  party  in  interest ;  held  that  the  demurrer  could  not  be  sus- 
Isined  on  the  first  ground,  but  could  ou  the  seeond^-4he  averment  that  the  plain- 
tiff  was  thUy  mMthm^Med  to  bring  the  action  on  behalf  of  the  bank  was  not  an 
averment  of  a  fsct,  but  a  conclusion  of  law;  and  that  the  complaint  was 
defeeiiya  in  not  setting  forth  the  eziatence  and  terms  of  the  act  of  parliament^ 
if  any,  under  whieh  the  bank  was  organised  and  an  authority  given  to  the  plain- 
tiff;  as  one  of  its  legirtered  ofBcem^  to  sue  on  its  behalf.  (Myen  v.  Mackado,  14 
How.  149;  6  Abb.  198.) 

d.  CkMkt.  (See  aect  162,  pott)  A  eomplaint  in  an  action  by  the  payee 
against  the  drawer  of  a  cheek,  must  allege  notice  to  the  maker,  of  agiemand 
and  non-payment  of  the  oheek;  and  where  in  such  an  action  the  complaint 
averred  that  the  cheek  had  been  delivered  to  the  plaintiff  for  value,  and 
that  ita  payment  had  been  demanded  at  the  hank,  but  it  bad  not  been  paid, 
without  any  avernsent  ol  notiee  of  this  demand  and  non-payment  to  the  plain- 
tiff, or  of  aay  faet  excusing  notice,  it  was  on  demurrer  held  insufficient. 
{SkuUg  v.  i>i»p«y,  8  Abb.  262.)  Where  the  plaintiff  in  an  action  on  a  check 
lilies  on  fae&s  whieh  excuse  notice  of  preaentment  and  non-payment,  he  must 
state  eoch  Iseta  is  hie  eomplaint  An  averment  of  due  notice  will  not  be  sus- 
tained by  evidence  of  facts  excusing  notica  {Qarwy  v.  Fowler ^  4  Band.  665, 
sad  see  OakUy  v.  McrUm,  1  Keman,  26 ;  Hobmt  v.  MolmtSt  6  Scldcn,  526  ) 

a  Prcmtmorif  aolML-— (/Sm  BUI  of  Exdum^o,  and  section  162,  po^ty^By  re- 
MMsr. — ^Where  a  plaintiff  claims  title  to  a  note,  by  virtue  of  his  appointment  as 
receiver  of  aa  insuranee  company  styled  A,  and  the  note  is  payable  to  a  com- 
pany atyled  B,  the  eomplaint  should  oontaia  avermenta  to  snow  that  the  note 
m  suit  does  in  fact  form  part  of  the  assets  of  the  A  company.  Thus,  if  after 
the  makini^  of  the  note  the  style  of  the  company  had  been  changed,  the  com- 
plaint should  allege^  that  ,the  oorapany  waa  originally  iaeorporated  in  the 
nama  A,  and  transacted  business  in  that  name,  and  so  transacted  business  at  the 
time  the  note  was  made,  and  that  afterwavdn,  by  virtue  of  the  act  of,  d^c,  it  was 
reorganised  in  the  name  B,— and  then  set  out  the  proceedings  by  which  he  was 
appointed  receiver,  Ac.  (^yo^  ▼•  MeMahon,  26  Barb.  467.)  The  plaintiff  must 
show  he  is  entitled  to  sue.  Thus,  where  it  appears  on  the  face  of  the  complaint 
that  although  the  note  in  suit  is  in  the  possvssion  of  the  plaintiff,  it  is  never- 
theless the  property  of  another,  the  complaint  does  not  state  a  cause  of  action  in 
the  plaintiff.  (Palmer  v.  Smedley,  6  Abb.  206.)  And  so,  where  it  appeared  on 
the  face  of  the  eomplaint  that  the  plaintiff  held  the  note  as  trustee,  as  a  collateral 
security  only,  under  a  trust  instrument  which  expressly  authoriaed  him  to  sell  it, 
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bot  did  not  ezpresslj  anthoriie  him  to  sue  upon  it,  the  complaint  was  on 
demurrer  held  uBuffieUntw  {NeU<m  ▼.  Baion,  1  Abb.  305,  roTersLog  8.  G.  at 
special  term,  16  How.  806.) 

a.  Bjf  amanee,-^-^  person  to  whom  a  proraisBory  note,  pajsible  to  order,  has 
been  sold  and  deUTered,  without  indorsement^  may  maintain  an  notion  thereon 
in  his  own  name.  In  sueh  ease  the  ooosplaiDt  dioold  not,  ol  course,  allege  an 
indorsement,  but  mnst  allege  the  assignraeDt  to  the  plaintiff.  The  plaintiff  is  an 
assignee  not  an  iadoisea.  (BiiUnff  t.  Jwne,  11  Barb.  dSO;  WhU9  ▼.  l^rewn,  14 
How.  28a.)  But  in  an  aetioa  on  a  note  not  aegotuble,  namely,  a  note  payable 
in  merchandise,  under  an  allegation  that  the  note  was  indoT99d  to  the  plaintiff, 
and  that  he  is  the  lawful  holder  and  owner  of  it,  proof  may  be  giren  of  an  aetnal 
sale  and  deliyery  of  the  note  to  the  plaintift  (Brvmn.  ▼.  Rkkwdton,  1  Bosw. 
402.) 

L  Note  9iffned  in  a  Jmn  iuwul— In  an  action  agjuaet  J.  M.,  H.  ]£  A  J.  C,  the 
complaint  set  out  a  note  signed  "^  J.  M.  A  Co.,  and  indorsed  fi.  M.  d?  JT.  O."  The 
plaintiff  claimed  as  indorsee^  Defendant  demurred  for  not  stating  Ihoto  sufficient^ 
do.,  and  the  objectiott  was  ikal  a  aole  made  by  J.  M.  A  Go.  was  not  the  note  of 
J.  M.  The  objection  was  held  good,  and  that  it  was  an  ohjection  which  might  be 
taken  under  that  ground  of  demurrer.  To  have  made  the  complaint  sufficient,  it 
should  ha^e  been  alleged  that  J.  M.  made  the  note  in  tiie  name  of  J.  M.  A  Go. 
{Price  Y.  MeCalve, 6  I>uer,  544 ;  see  Boily,  Gordon,  9  M.  <k  W.  845.) 

e.  Agoinu  moitwr.— In  a  complaliit  against  tlie  maker  of  a  promissory  note,  it 
is  necessary  for  the  plaintiff,  if  he  do  not  adopt  the  form  prescribed  by  section 
162,  to  ayer  aa  matter  of  fact^  the  makiug  the  note  b^^  the  defendant,  the  promise 
contained  in  or  implied  in  such  making  the  &cts  which  courtituted  the  plaintiff 
the  bolder,  promisee,  or  person  entitled  to  the  benefit  of  the  promise ;  and  the 
breach  by  the  defendant  of  the  promise  contained  in  the  note,  or  thereby  im- 
plied. (KtteUoM  y.  Myere,  8  £.  D.  Smith,  88.)  A  complaint  that  defendant,  on 
AC.,  for  yalne  receiyed,  made  and  deliyered  to  plaintiff  his  pronussory  note  in 
writing  payable  to  the  order  of  the  plaintiff,  ana  endorsed  by  him,  of  which  the 
following  is  a  copy:  New  York,  July  1,  1868.  Sixty  days  after  date,  I  promise 
to  pay  to  the  ord»  of  £.  K  $204  for  yaluc  receiyed.—^.  M.  That  uiere  ia 
due  and  owing  the  said  plaintifi^  the  said  sum  of  $204,  with  interest  thereon, 
from  Ac,  wherefore  the  plaintiff  demands  judgment  for,  Ac,  was  on  demurrer 
that  it  did  not  state  fiaets  sufficient,  Ac ;  held  insufficient  aa  not  alleging 
that  td^  note  was  due  and  unpaid.  (Id,)  Where  the  complaint  stated 
that  on  Ac,  defendant  made  his  promissory  note,  dated  on  the  day  last  named, 
whereby,  on  demand,  he  promised  to  pay  to  the  plaintifl^  or  lUs  order  — * 
dollars,  for  yalue  reoeiyed,  and  then  ana  there  deliyered  said  note  to  the  plain- 
tiff. And  defendant^  though  often  requested,  has  not  paid  said  note  or  any  part 
thereof,  and  the  whole  amount  thereof  is  now  reosatning  due  and  nnpaid.  To 
this  the  defendant  demurred,  as  not  stating  anffioient  facts  to  constitute  a  canse 
of  action.  Plaintiff  moyed  for  judgment  on  the  demurrer  as  frtyolous ;  this 
motion  was  denied.  The  demurrer  was  subsequently  argued,  and  the  complaint 
held  sufficient.  (Niblo  y.  iTorrtfon,  7  Abb.  477,  and  note.)  The  foregoing  form 
of  complaint  is  recommended  as  preferable  to  that  in  common  use.  Tbe  practiee 
of  alleging  in  complaints  on  notes,  that  the  plaintiff  is  the  holder  and  owner, 
besides  being  a  violati<»i  of  the  principles  of  pleading,  entails  some  disadyantaffea 
on  the  i^aintiff.  Among  these  is  that^  its  being  alleged  that  the  plaintiff  is  holder 
and  owner,  Uie  defendant  may,  it  has  been  held  under  a  general  denial,  introduce 
eyidence  to  show  that  the  plaintiff  is  not  the  owner.  {Hull  y.  Wheeler,  7  Abb. 
412);  whereaa,  in  a  oomplaint  framed  aa  aboye,  if  a  defendant  intends  such  a 
defence,  he  must  set  it  forth  as  new  matter  ekowinff  how  plaintiff  was  not  entitled 
to  sue  on  tbe  note.  (Arthur  y.  BetUee,  1  £z.  608;  Fraaer  y.  Welsh,  8  M.  A  W. 
609 ;  Barber  y.  Lemon,  12  Jur.  246;  Megere  y.  ChUtoei,  17  Law  Jour.  £z.  8-846; 
De  Santee  y.  Seairle,  11  How.  477.)  The  decision  in  Sail  y.  WheeUr  (supra),  was 
at  general  term,  and  is  said  to  be  predicated  on  a  preyioue  decision  at  general 
term  in  Stone  y.  Laekeff  (Md.);  it  accords  with  the  yiewsof  Harris,  J.,  in  Teyhr 
y.  Corbiere  (8  How.  888),  but  conflicts  with  quite  a  series  of  decisions.  fSoe 
among  oihers»  8eeley  y.  £nfiie,  17  Barb.  680;  kateh  y.  Feet,  28  id.  682,  both  at 
general  term ;  also  Witherspoon  y.  Van  Bolar,  16  How.  266 ;  Bro¥ni  y.  Jt^kmwi, 
12  id.  318 ;  Flenret  y.  Roget,  5  Sand.  646,  at  special  term]  A  plaintiff  may  re- 
coyer  without  being  in  fact  the  holder  of  the  note,— as  where  the  note  is  destroyed 
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{Dm  Ari€9  t.  LeggeU,  16  N.  Y.  6B8),  or  in  posseseion  of  the  defendant  {Smith  y. 
McCha%  6  Eart,  476 ;   Sddm  ▼.  PringU,  11  Barb.  468),  or  loet    (2  R.  8.  406.) 
Tbe  qneaUon  is,  whether  he  ia  the  real  party  in  interest,  or  tnistee  of  an  expreas 
tioBtt  or  peraoo  anthorized  to  ana  by  atatnte.    An  allef^ion  that  the  note  vaa 
deiiT«rea  to  tke  plaintiff  is  the  proper  mode  of  stating,  itmtMyy  that  he  is  the 
holder,  i.  t,  the  person  haTing  its  possession,  or  right  to  its  possesiAon.    (Bnrrili 
Law  Diet. — Bolder;  Stoiy  on  Notes;  Brles  on  Bills.)    An  allegation  of  delirery 
to  plaiatiff  ia  anffieient  to  show  him  to  be  the  owner  {MiteheU  v.  Hyde,  1%  How. 
460).  and  shows  a  title  ia  the  plaintiff;  and  an  allegation  of  an  indorsement 
tW     iBB|)tiM  a  dettrery.    (Bank  of  LowvilU  ▼.  Bdmmrdt,  11  How.  217 ;  OrimBoldr, 
^    Xaon^.y.  3  Da«>.  691 ;  N,  Y.  Marbled  Iron  Worku  r.  Smith,  4  Dner,  862.)    The 
^    piaiatiff  ia  eertaialy  not  reqnired  to  ayer  negatiyely  that  sinoe  the  note  was 
traasfoTTed  to  hira,  he  has  not  transferred  it  to  another.    (7by/or  y.  Corbiere,  8 
How.  888.    '*A  formal  allegation  that  plaintiff  is  holder  and  owner,  is  nnneces- 
sary."    {KetdtoM  y.  ifeyvr,  8  E.  D.  Smith,  84.) 

a.  Whei«  the  eompUint  alleged  that  on,  ae.,  "  the  defendant  by  his  promis* 
■ory  note  in  writmg,  for  yalne  reeeiyed,  promised  to  pay  to  P.  [the  plaintiff],  or 
bearer,  (he  cam  ef  fB88  with  interest,  and  he  has  not  paid  the  same,  bnt  is  justly 
iadebted  to  tbe  plaintiff  tiierefor,  wherefore  the  plaintiff  demands  judgment,"  Ac. ; 
.  the  defendant  aemorred,  and  the  points  made  were,  (1)  that  the  eomplaint  did 

^  not  atate  that  the  note  was  eyer  deliyered,  nor  (2)  when  the  note  was  payable, 

i  nor  (8)  wbera  the  note  was  payable,  nor  (4)  whether  the  note  was  or  was  not 

dae,  nor  (6)  wbether  the  plaintiff  waa  or  waa  not  the  owner  or  holder  of  said 
neta,— the  eevri  held  the  eomplaint  anffieient,  and  oyerroled  the  demurrer. 
(Pcste  T.  BroHy  6  Barb.  662.)  Bat  b^  the  eourt,  «*  This  complaint  is  yery  loose." 
6.  A  eomplaint  alleged  the  mabng  of  the  note  by  the  defendant  John 
Tatten,  payaUe  to  the  order  of  the  defnidant  William  Totten ;  that  John  Totten 
d^irered  the  note  to  William  Totten,  **  who  thereupon  indorsed  the  same  and 
dnlT  deliyered  it;  and  said  note,  before  it  beeame  aue,  was  duly  deliyered  to, 
and  earae  into  tbe  possession  of  the  plaintiffs."     The  defendant  demurred  on  the 

riad  that  the  eomplaint  did  not  state  laets  snflictent,  Ae.    The  c^aintiff  moyed 
judgment  on  the  demurrer  aa  friyolous.    The  motion  waa  aenied,  and  the 
eomplaint  held  inanffieient  in  not  alleging  how  the  note  was  indorsed,  whether 
ia  blank  or  otherwise^  nor  by  whom  it  was  deliyered  to  the  plaintiff.    {Parker 
y.  TbMsa,  10  H^w.  284)    And  where  a  eomplaint  alleged  that  tbe  defendant 
en,  Aa.,  made  Ms  promissory  note  in  writing,  dated  on  that  day,  whereby,  for 
yalne  reeeiyed,  he  promised  to  pay  to  W.  Bork  or  order  $182,  six  montiis  after 
date,  for  yalne  reeeiyed,  with  use,  and  then  and  there  deliyered  the  said  note  to 
the  aaid  W.  Rork;  thia  waa  followed  by  a  eopy  of  the  note,  purporting  to  be 
■gned  by  the  defendant;   and  then  followed  an  aUegation  that  the  plaintiff  was 
the  bcma-fide  holder  and  owner  of  tbe  said  note,  that  the  defendant  had  not  paid 
the  same  or  any  part  thereof,  but  was  justly  indebted  to  the  plaintiff  therefor. 
On  dsanrrsr  that  the  eomplaint  did  not  state  faets  sufficient,  Ae.,  it  was  held 
that  the  eomplaint  was  insufikeient»  as  it  did  not  show  that  W.  Rork  had  eyer 
iaderaed  the  note  or  otherwise  pasaed  his  interest  therein.    (  White  y.  J^rown, 
14  How.    282 ;   and   aee  Humat  y.  Demond,  12  id  821.)     But  where  the 
eomplaint,  after  alleging  (It  is  presumed;  tbe  report  does  not  say  so)  the 
amktng  of  the  note,  also  alleged  that  the  note  "  was  duly  endorsed  by  the 
payee,  and  transferred  to  the  plaintiff  for  a  good  and  yahiable  oonsideration, 
aad  that  tiie  defandant  had  not  paid  the  same,  bnt  was  justly  indebted  to 
tbe  plaintiff  therefor ,** — the  defendant  demurred  on  the  ground  that  the  com- 
plaint did  not  atate  foela  suffiei^it  to  eonstitute  a  eause  of  aetion,  and  it  was 
eoatoided  that  it  waa  not  shown  that  the  plaintiff  was  the  holder  and  owner  of 
the  note.    The  demurrer  was  adjudged  friyolous.     {Tetylor  y.  Corbiere,  8  How. 
S88.)    And  where  a  eomplaint  on  a  promissory  note  alleged  that  the  defendant 
made  the  note  payable  to  his  own  order,  and  indorsed  it  to  /.  M.,  and  "  the 
fimunif  if  new  ike   botuhJSde  holder   emd  owner  of  the  note,"  the  defendant 
demurred  on  the  ground  *'  that  no  faeta  were  stated  showing  how  the  plaintiff 
became  the  holder  and  owner  of  the  note."    On  motion  for  judgment,  Harris,  J., 
held  the  demurrer  friyolons;  that  the  eomplaint  stated  enough  to  entitle  tbe 
plaintiff  to  reeoyer ;  that  if  the  plaintiff  waa  "  the  honorfide  holder  and  owner  of 
the  notea  it  did  not  eonoem  the  aefendant  to  know  hom  he  came  by  them."  If  the 
defendant  doubted  the  truth  of  the  allegation,  he  had  bat  to  deny  it,  and  the 
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Slainiiff  would  be  reqaired  to  efltftblifth  the  laot  of  hie  ownenhip.  (BoUtein  v. 
liee,  16  How.  I.)  And  where  the  eomplaiat  ayerred  that  the  defendant  made 
hie  note  to  the  Ajtlae  Mutual  Iii&  Go.  or  order,  aad  that  the  eompany  iodoreed  it 
and  transferred  and  delivered  it  to  the  plaiotiflb^  bat  did  not  expreaaly  aver  that 
the  transfer  was  made  piue«aat  to  a  resolatioa  of  the  board  of  direotors— ^<f/<l^ 
on  demarrer^^hAt  if  suoh  reaolotion  were  necessary,  it  was  implied  and  provable 
under  the  allegation  that  the  oompeny  transferred  the  note;  that  allegation  wna 
not  true  if  the  transfer  was  not  made  by  the  proper  offieer  of  the  eompany,  and 
aeeording  to  law.  (^eUan,  y.  SaUm,  16  How.  806 ;  se«^  however,  Meckamia^ 
Fk'g  Ano,  V.  Sprimg  VaUey  Shot  Go.  12  id,  827;  N.  Y,  FlotiHng  Derru^  Co.  ^ 
v.  N,  J.  Of  Co,y  8  Dner,  648.)  ^ 

a.  The  eomplaint  set  forth  that  the  defendant  made  his  promissory  note  in      ^* 
these  words:  (date)  On,  Ae.,  I  promise  to  pay  to  Y.  G.  (the  plaintifif),  agent  of       ^ 
the  eompany,  B.  G.  <k  Go.,  ^6,000,  for  which  I  am  to  rseeive  stoek  of  said  eom- 
pany to  the  amount  of  $5,000,  value  reoeived :  A.  Brisbane  (the  defendant).     It 
then  alleged  the  delivery  of  said  note  to  plaintiff,  its  non-payment,  and  that 
defendant  was  indebted  thereon  $6,000.    The  defendant  demnrred  that  the  eem-  % 

plaint  did  not  state  flMts,  dto.  The  demorrer  was  sustained,  principally  on  the 
groands  that  the  instrument  set  out  was  not  a  promissory  note,  and  that  there 
was  no  allegation  that  the  plaintiff  had  ever  tendered  the  stoek  to  the  defendant. 
(GonBidvramt  v.  BrubaiM,  14  How.  487.) 

6.  Query.—- Where  a  note  is  made  by  A,  payable  to  B  or  his  order,  and 
indorsed  in  blank  by  Q  can  B  sue  0  as  maker  or  guarantor  of  the  note.  (See 
WttUrbwry  v.  ^«fic£atr,  18  How.  828;  7  Abb.  888;  6  td:  M;  Miurphif  v.  Mm^ 
ehanU,  14  How.  189;  Hahn  v.  H%dl,^  £L  D.  Smith,  664;  Eauek  v.  Hwnd,  1 
Bosw.  481.) 

e,  AgainU  indor^er  or  imkr^er  amd  fneJk«r..^As  against  an  indMver,  the  eom- 
plaint must  allege  presentment  at  the  plaoe  where  nuide  payable,  and  non-pay- 
ment^ and  notiee  to  the  indoieer  of  eaeh  presentment  and  non-payment.  (BpeU^ 
man  v.  WHdtr^  6  How«  7.)  An  allegation  that  the  note  was  proUst^d  is  not  an 
averoMot,  nor  equivalent  to  an  averment,  that  the  note  had  been  duly  pre> 
seoted  ior  payment  to  the  maker,  and  that  payment  had  been  refused.  (Frice 
V.  MeOlars,  8  Abb.  264,  Duer,  J. :  and  see  /Vim  v.  MeOlave,  6  Duer,  647.) 

d,  Where,  in  an  action  by  an  indorsee  of  a  note  against  the  maker  end  indoraer, 
the  complaint  stated  "  that  on,  ike.,  the  defendant  0.  made  his  promissory  note 
in  writing,  whereby,  six  months  after  date,  for  value  received,  ne  premised  to 
pay  to  his  own  order  the  som  of  $168 ;  that  the  said  note  is  endorsed  by  said  G. 
and  by  the  defendants  R.  and  D.,  and  that  the  plaintiff  is  the  lawful  holder  of 
the  said  note ;  that  when  the  said  note  became  due  it  was  duly  presented  ior 
payment,  but  was  not  paid,  whereof  due  notice  was  given ;  and  the  plaintiff  says 
that  the  defendants  are  justly  indebted  to  him  on  the  said  note  in  the  sum  of 
$166,"  the  defendants  demurred,  alleging  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  oause  of  aetion,  in  this,  that  it  did  not  state  that  the 
plaintiff  gave  any  eonsideration  for  the  note,  or  that  the  plaintiff  was  the  owner, 
~-tbe  demurrer  was  held  to  be  frivolous,  and  the  plaintiff  had  judgment. 
(Bm9on  V.  Gouthman,  1  Gode  R.  119 ;  AppUby  v.  Mkim,  2  M.  80;  2  Band.  678.) 

«.  Where  the  complaint  alleges  the  makmg  of  the  note,  its  indorsement  by 
the  payee  W.  D.,  to  plaintiff,  and  that  payment  of  the  note  was  duly  demanded 
at  maturity  and  it  was  thereupon  duly  protested  for  non-payment,  and  notiee 
thereof  duly  given  to  the  iodorser-held  sumoient  by  virtue  of  section  162.  {Adama 
v.  Sherrill,  14  How.  297.) 

/.  A  eomplaint  on  several  promissory  notes,  only  one  of  which  is  due,  but 
payment  of  ail  of  which  is  claimed  under  an  agreement  in  writing  nmde  oontempo- 
raneoualy  with  the  notes,  that  in  ease  of  any  default  in  payment  of  Uie  notes  the 
whole  amount  should  forthwith  become  due  and  payabM,  is  suffieienUy  definite 
and  certain,  if  it  alleges  the  making  of  the  notes  in  eooeideratuKi  of  an  indebt- 
ness  in  their  amount^  and  the  making  of  the  agreement,  without  stating  when, 
where,  or  how  the  indebtedness  nroae.  (Bromi  v.  J3o,  Michimm  JL  JR,  Go,,  6  Abh 
237.) 

o.  Carrien — For  non-dtlivery  of  poods, — [The  material  allegations  are,  (1)  de- 
fendants were  common  carriers ;  (2)  reoeived  plaintiff's  goods ;  (8)  for  reward  paid, 
[or  to  be  paid]  them ;  (4)  undertook  to  carry  and  deliver ;  (6)  the  non-d^very.j 
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UBl«fls  the  i^intiff  allies  in  hiB  complaint  that  the  defendants  were  oom- 
»Trien,  they  eannot  be  heM  reaponeible  in  that  oharaoter ;  and  unless  it  is 
iB^ed  that  the  defendants  reeeived  or  -were  to  reoeive  eompensation,  their 
proaise  to  eanry  will  be  regarded  as  made  wifchont  oonsideration.  {BrUtol  ▼. 
MenneiatT  IL  A,  CkK,  9  Bar£  168.)  It  is  not  neoessary  to  allege  what  was  the 
icv«xdiw]dortobepaid(aNewReD.46&;  l»£aat,  114^notea;  2  Ld.  Baym.  116) ; 
aod.  pemapa  Btatiag  that  the  defenoants  received  implies  they  were  to  be  paid 
th<r«£ar,  {IfoUmt  y,  WesL  B,  B.  Cwf,,  15  N.  Y.  44d.)  It  seems  no  previous 
demand  of  the  goods  is  necessary.  {SeknK^tr  ▼.  Hudatm  JL  E,  Co.,  6  Duer.  56.) 
&  ^or  injury  to  pa»9enff€r4, — Where  a  railroad  company  undertakes  gratait- 
gnsly  to  eonyey  a  passenger,  and  he  receives  an  injury  by  the  negligence  of  the 
company's  agents,  the  company  is  lii^le ;  in  such  case  a  complaint  which  stated 
that  dofendaBts  received  plaintiff  aa  a  passenger,  and  while  he  was  a  passenger, 
he.  by  the  negligence  of  the  defendants  was  inuured,  waa  held  to  atate  a  cause  of 
aetion.     (i^o^ton  v.  Wtat.  R,  R.  Corp.,  15  N.  Y.  444.) 

c  F'cr  lom  e^  goodiL — ^In  an  action  against  a  carrier  by  water  for  the  loss  of 
gooda,  it  is  unnecessary  to  allege  that  the  defendant  was  the  owner  of  the  vessel 
in  which  the  goods  were  shipped;  and  if  an  allegation  of  ownership  is  made  it 
ia  immaterial    (Bentdcm  ▼.  Ikundton,  1  Horn  A  H.  46.) 

dL  Far  r^ftmng  to  eo/rvy  goodt, — In  an  action  against  a  common  carrier  for 
T^asLDg  to  carry  goods^  it  is  odIv  neeessary  to  aver  that  the  plaintiff  was  ready 
and  vriUiaff  to  pay  what  the  defendant  was  legally  entitled  to  receive  lor  the 
receipt  and  carriage  of  the  goods,  it  is  not  necessary  to  aver  an  actnal  tender  of 
the  amount.  {Pickford  v.  Orand  Jwne.  Rmlway  6^,  8  H  A  W.  872;  0  D.  P.  C. 
^66.) 

e.  AgcdmM  a  contiable/or  nai  returning  an  exteuHon.-^ln  order  to  maintain  an 
aetioo  against  a  constable  and  hia  sureties,  far  not  collecting  an  ezectttion  issued 
by  a  justice  of  the  peace,  the  plaintiff  must  show  a  valid  judgment  in  an  action 
ia  which  the  justice  had  jurisdiction  both  of  the  subject-matter  of  the  action  and 
fd  the  person  of  the  defendant  (  TTas^^rooi;  v.  J)<mglats,  21  Barb>  602.)  See  as 
to  Uabuity  of  constable  for  not  returning  executions  from  district  courts  ia  the 
eii^  of  New  York.    (Laws  1857,  vol  1»  p.  722,  section  57.) 

/.  Aa  action  on  a  constable's  bond  can  only  be  proseanted  after  judgment 
against  the  constable,  and  after  leave  to  pat  the  bond  ia  suit  obtained  from  the 
court  of  Common  Pleas.    (Davis  v.  Kruger,  4  £.  D.  Smith,  85a) 

g.  AgainU  a  consiabU  for  mtrplut  meiMy.— In  an  action  against  a  conatable 
for  snrplus  money  collected  by  him  on  an  execution,  the  complaint  must  show 
that  the  return  day  of  the  execution  is  past,  a  demand  of  such  surplus 
money >  and  a  refusal  or  neglect  to  p^  same.  {BorUl  v.  Aiirandtrt  15  How. 
5<:&X  '^^  ^®  tame  was  held  of  a  eherin  (Aimlie  v.  Bapelje,  8  Up.  Can.  Q.  B. 
Bepi  27A.    See,  however,  9  Iredell's  JEL  807,  496.)    See  J/oiuy  kad  wtd  recdved. 

h.  Ag^inU  a  canttMe  for  refuting  to  receive  a  bond  and  deliver  goode  taken 
under  an  aUaekmsut-^^^  Kamenar,  Warner  (6  Abh  198 ;  4  Dver.  698,  overrul- 
ing &  C.  16  How.  6.) 

L  JBg  or  againei  Corporatione.-^The  code  coutains  no  new  enactments  in 
reapect  to  pleadings  in  suits  by  corporations;  and  the  provisions  of  article  1,  tit 
10,  ch.  8,  pt  8  of  the  Revised  Statutes^  are  expressly  retained  (Code,  &  471) ;  so 
that  the  rules  of  {heading  in  these  actions  are  the  same  as  they  were  at  common 
law,  with  only  the  modincation  introdaced  by  the  revised  statutes.  At  common 
law  it  was  well  settled  that  when  an  action  was  brought  by  a  corporation  they 
need  not  show  how  they  were  incorporated.  *  *  *  By  the  revised  statutes 
two  changes  were  introduced;  the  firsts  that  it  should  no  longer  be  neeessary  for 
a  corporation  plaintiff  to  prove  itself  a  corporation,  unless  its  corporate  existence 
was  denied  by  a  plea  averring  that  it  was  not  a  corporation.  *  *  *  The 
other  waa,  that  in  stating  or  averring  an  act  of  incorporatioa,  or  the  corporate 
character  of  a  party  plaintiff  or  defendant,  it  should  not  be  neoessary  to  recite  the 
cliaracter  or  the  proceedings  creating  the  corporation,  or  to  set  forth  the  substance 
of  such  act  of  iucorporation,  but  it  would  be  enough  to  state  the  act  under  which 
the  corporation  waa  created,  by  its  title  and  the  date  of  its  passage.  (£mott»  J., 
^k  of  Waierville  v.  Belteer,  18  How.  27  2l)  Since  the  code,  as  before,  a  corpora- 
tian  plaintiff  oeeda  not  in  the  complaint  in  any  manner  to  show  how  it  was 
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created  (id.)  and  -where  plaintifis  ene  in  a  name  whieh  is  appropriate  to  a  oorpo— 
rate  body,  for  example,  as  The  Union  Matnal  Insurance  Company,  the  pUdntlfF 
will  be  intended  for  ail  the  purposes  of  the  suit  to  be  a  corporation,  nnlees  th^ 
contrary  be  averred  in  the  answer  (Laws  of  1845,  ch.  845) ;  and  the  plaintiflEiB 
need  not  arer  it  in  their  complaint,  because  it  is  a  general  rule  that  it  is  unneces- 
sary to  arer  anything  in  the  complaint  that  is  not  required  to  be  proved ;  and  ca 
corporation  plamtiff  created  by  the  laws  of  this  State,  need  not  prove  its  eriafc- 
ence  on  the  trial  of  the  cause  unless  the  d^endant  shall  have  pleaded  that  th^ 
^aintifls  are  not  a  corporation.  {Mutual  Ins.  Co.  v.  Otgood,  1  Duer,  708 ;  Eblifok^ 
jB'k  V.  Matkifu,  4  Sand.  675 ;  Mstrop.  ffk  v.  Zord,  1  Abb.  185.i    And  a  mere 
general  denial  will  not  call  for  this  proof  (ffk  of  Genstee  v.  PatMn  Bk,  3  Eer- 
nan,  814.)    In  one  case,  Johnson^  Pttdt^  ise.  ▼.  Kmtp  (11  How.  186),  Mitch^» 
J.,  said,  "  When  a  corporation  sues  it  most  show  how  it  was  created,  that  the 
court  may  judge  whether  it  was  created  under  any  law,  and  whether  that  law- 
authorizes  the  contract  or  cause  for  which  the  suit  is  brought.    Without  this 
statement  there  is  a  fatal  omission  of  one  of  the  material  elements  of  a  good, 
cause  of  action."    In  the  ease  then  before  the  court  the  complaint  stated,  "  'Hiere 
is  due  from  the  said  defendant  to  the  said  bank  $864,  which  the  plaintiff  claims 
on  a  promissory  note  ^setting  forth  a  copy) ;  and  the  said  bank  is  a  banking  asao- 
elation,  duly  organizea,  whereof  the  said  plaintiff  is  president.    Demurrer,  that 
complaint  does  not  show  or  refer  to  the  law  under  which  the  bank  is  doing 
business ;  and  as  it  would  seem  [the  report  beinff  silent  on  the  subject],  moUoa 
for  judgment  on  account  of  the  rt-ivolonsness  ^of  uie  demurrer.    The  motion  waa 
denied ;  and  held,  by  Mitchell,  J.,  that  the  provisions  of  the  revised  statutes 
respecting  suits  by  and  against  corporations,  applied  to  banks  incorporated  under 
the  general  banking  law ;  and  that  such  banks  when  suing,  should  recite  the  title 
of  the  act  and  the  date  of  its  passage,  under  which  proceedings  were  had  for  its 
incorporation ;  and  further  that  an  omission  to  comply  with  this  proviaon  is  not 
remedied  by  section  162  of  the  code,  which  applies  only  to  such  matters  as  con- 
stitute a  cause  of  action  when  an  individual  is  suing,  not  to  those  allegations 
which  are  essential  to  show  the  legal  existence  of  the  party  and  his  capacity  to 
sue.  {Id,)  This  decision  is  referred  to  by  Emott,  J.,  in  {Sk  of  WatervilU  v.  Beltter, 
18  How.  270),  as  the  only  case  in  which  it  has  been  held  that  a  corporation  when 
suing  needs  in  its  complaint  to  set  out  or  refer  to  its  mode  of  incorporation.     He 
distinguishes  the  ease  from  the  one  then  under  his  consideration,  be<»ose  it  **waa 
brought  under  the  n>ecial  provisions  of  the  general  banking  law,  in  behalf  of  a 
bank  in  the  name  of  its  president,  and  not  in  the  name  of  the  bank."    He  con- 
cludes, however,  by  saying,  "  I  am  unable  to  see  how  that  decision  can  be  sus- 
tained.   The  reasoning  of  the  opinion  is  clearly  in  conflict  with  the  whole  line  of 
authorities." 

a.  But  in  the  case  of  the  ffk  of  LoumiUe  v.  Bdwards,  11  How.  216,  the  com- 

Slaint  did  not  in  any  way  show  how  the  plaintiffs  were  incorporated.  The 
efendant  demurred  on  the  ground  that  the  complaint  did  not  state  fscta 
sufficient  to  constitute  a  cause  of  action.  Hubbard,  J.,  held  that  the  demurrer  on. 
that  ground  did  not  raise  the  question  as  to  whether  or  not  the  plaintiffs  should 
show  how  they  were  incorporated,  and  that  the  proper  mode  to  raise  that  ques- 
tion was  a  demurrer  alleging  for  cause  that  the  plaintiff^  had  not  legal  capacity  to 
sue.  A  similar  decision  was  made  in  the  case  of  the  ffk  of  Havana  v.  Wickham 
(16  How.  97;  7  Abb.  184);  and  it  is  there  added  that  the  plaintiff  should  have 
recited  the  date  of  the  act  and  the  date  of  its  passage,  under  which  proceedings 
were  had  for  the  plaintiff's  incorporation.    (2  K  S.  459,  s.  18.) 

b.  The  title  to  the  rights  of  action  against  a  corporation  on  its  dissolution,  as 
to  the  personal  estate,  passes  either  at  common  law  to  the  people,  or  under  the 
statute  to  a  receiver.  A  creditor  of  a  dissolved  corporation  (in  another  state, 
with  Judgment  and  execution  returned  unsatisfied)  cannot  sustain  an  aetion 
against  such  corporation,  unless  he  shows  that  the  rieht  of  action  does  not  pass  to 
the  people,  or  to  a  receiver,  or  that  the  receiver  colludes  with  the  defendants,  or 
that  no  receiver  has  been  appointed.    {Tlnkham  v.  Borst^  15  How.  204.) 

e,  A  promissory  note  made  by  a  corporation  incorporated  by  the  laws  of  a 
foreign  state,  will  be  deemed  to  be  valid  and  authorised  by  the  charter  of  the 
corporation  until  the  contrary  appears ;  and  therefore  in  an  action  on  such  a  note, 
in  tne  courts  of  this  State,  the  complaint  need  not  show  that  the  making  the  note 
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R«J  upon  WBB  an  act  witliin  the  corporate  power  of  the  oompany  defeD<lant;  if 
m  het  the  note  was  made  in  violation  of  the  defendant's  charter  of  incorporation, 
dbftt  is  matter  of  defence.  (X.  T,  Floating  Derrick  Co,  ▼.  N.  J,  Ore  Co.^  8  Doer, 
64$.)  In  another  case— an  action  ogainH  an  incorporated  company  incorporated 
v&<ier  the  laws  of  this  State,  to  recover  a  promissory  note  alleged  to  have  been 
Bade  by  sach  eompany — it  was  held  to  be  necessary  to  allege  in  the  complaint 
■«t  only  that  the  aefendants  are  an  incorporated  company,  but  also  to  ada  that 
the  note  was  transferred  in  the  ordinary  course  of  buuness,  by  agents  of  the 
ecBpany,  properly  authorized.  (Mtchanicil  Bk'g  Amo,  y.  Spring  ValUy  Sfiot 
(X,  12  Uow.  S27,  Clerk**,  J.     See,  however,  Nelton  v.  £!aton,  15  How.  805  ) 

«.  A  plaintiff  by  suing  a  defendant  by  a  corporate  name,  admits  the  corporate 
exbtenee  of  the  defendant,  and  must  be  held  to  have  admitted  the  performance 
hy  it  of  all  saeh  acts  aa  by  its  charter  were  conditions  precedent  to  its  entering 
vpvn.  a  itate  of  legal  existence.  (7%«  People  ▼.  JRavennoood  Turnpike  Co.,  20 
Barb.  6^.) 

b.  In  solng  a  corporation  by  its  corporate  name,  the  plaintiff  need  not  set  out 
the  act  of  incorporation  (Stoddard  v.  Onondaga  Ann,  Con/.,  12  Barb.  578),  and 
where  the  complaint  alleged  that  "  the  defencfant  is  an  incorporated  company, 
doiBg  boanesB  at  Moriah,  in  the  county  of  Essex,"  it  was  held  sufficient,  ana  that 
tile  court  would  not  intend  that  the  defendant  was  a  foreign  corporation.  (Acome 
T.  Amer.  Mineral  Co.,  11  How.  26.)  In  Hunter  v.  Uud,  Riv,  Iron  and  Machine  Co, 
{%}  Barb.  493),  the  complaint  commenced  by  stating  that  the  defendants  were  a 
lanra&etnring  company,  formed  under  the  act  of  March  22,  1811 ;  and  nothing 
acre  was  said  as  to  the  corporate  character  of  the  plaintiff  No  objection  was 
aada.     See  Foreign  Corporation^  Stockholder, 

c  In  an  action  brougnt  by  a  religions  society,  the  plaintiffs  must  prove  their 
eorporate  eixistenee,  if  that  fact  is  denied  by  the  answer.  (MethodUt  JSpie,  Union 
Clkmeh  ▼.  Ficket,  28  Barb.  436.) 

^  As  to  foreign  corporations,  see  sect  427,  post 

<L  A  corporation,  or  the  receiver  of  a  dissolved  corporation,  cannot  maintain 
aa  action  for  usurious  premiums  paid  on  loans.    (Buttertoorth  v.  CBrien,  7  Abb. 

f.  Covenant. — In  assigning  a  breach  of  covenant,  it  is  not  necessary  that  the 
exact  words  of  the  covenant  should  be  followed  ;  "but  it  must  distinctly  appear, 
by  ezpresa  words,  or  by  a  necessary  implication,  that,  admitting  the  truth  of  the 
facta  stated  in  the  complaint,  the  defenaant  has  broken  the  covenant  in  its  true 
Base  and  meaning.  The  words  of  the  covenant  need  not  be  literally,  but  must 
in  all  eases  be  substantially  followed."  (Duer,  J.,  Schenk  v,  Naylor,  2  Buer,  678.) 
Therefore,  where  the  complaint  alleged  a  lease  of  a  basement^  containing  a  cove- 
nant "  that  the  defendant  should  not  let  or  underlet  any  other  part  of  the  build- 
ing as  a  restaurant  or  porter  house,"  and  then  alleged  a  breach  as  follows:  **  The 
plaintiffs  show  that  on,  dec,  a  porter-house  was  opened  on  the  first  floor  above 
the  basement  so  let  by  the  plaintiff  to  defendant,  which  porter-house  is  still  oeou* 
pied  as  such,  to  the  great  damage  of  plaintiffs,  and  in  violation  of  defendant's 
agreement  as  above  stated," — a  demurrer  on  the  ground  that  the  complaint  did 
not  state  fisets  sufficient  to  constitute  a  cause  of  action,  was  sustained,  because  the 
complaint  did  not  show  any  breach  of  the  covenant ;  and  it  was  there  said  the 
covenant  is  not  general,  and  is  limited  to  the  personal  acts  of  the  defendant;  and 
the  breach  does  not  allege,  that  any  of  the  acts  supposed  to  constitute  the  breach, 
were  done  hy  the  defendant.  The  words  "  in  violation  of  Uie  defendant's  agree- 
ment "  are  added,  but  these  words  aver  only  a  conclusion  of  law ;  and  as  the 
averment  is  ^t  justified  by  any  facts  stated  in  the  complaint,  the  averment  is 
iireievant  and  nugatory. 

g.  Where  a  covenant  was  that  they  (the  defendants)  would  not  carry  on  any 
trade,  a  breach  alleging  that  one  had  carried  on  trade  was  held  insufficiaut, 
(Layarenee  v.  Kidder,  10  Barb.  642.) 

K  An  averment  that  a  boat  has  been  greatly  damaged  and  deteriorated,  and 
is  constantly  depreciating  in  value,  by  reason  of  being  withdrawn  from  naviga- 
tion and  laid  up  at  the  dock,  and  from  want  of  care  and  attention  to  her  eafe- 
keepiog  and  preservation,  and  from  the  defendant's  neglect  to  keep  her  in  good 
order  and  repair,  and  in  a  state  fit  for  navigation,  is  not  a  proper  form  of  averring 
a  breach  of  the  agreement  to  keep  the  boat  in  repair.    (Uoeter  v.  N,  Y,  and  Erie 

B,  B.  Co.,  6  Duer,  44.) 

11 
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a.  Semble, — ^in  an  action  by  a  landlord  againet  an  asdgnee  of  the  lease,  for  a 
breach  of  a  covenant  to  pay  rent,  if  the  complaint  alleges  a  demand  and  refusal 
of  the  rent,  it  need  not  also  allege  that  the  rent  remained  unpaid  at  the  com- 
mencement of  the  action.  (HoUman  v.  J)e  Oray,  6  Abb.  79.)  In  an  action  to 
recover  the  poMeasion  of  demised  premises  for  non-payment  of  the  rent,  the  com- 
plaint need  not  allege  a  demand  of  payment  of  the  rent.  {Mayer  of  N.  T. -v. 
Campbell,  18  BarK  166.)  Whether  it  must  aver  that  there  is  not  a  sufficiency  of 
goods  on  the  demised  premises  to  satisfy  the  rent    Query.    {Id.) 


OredUor^B  Bill 

b.  The  remedy  formerly  known  as  a  creditor's  bill,  was  one  given  by  statnte. 
(2  B.  S.  174 ;  s^  88.)    The  statute  is  unrepealed,  except  that  portion  that  author- 
izes a  discovery,  and  the  remedy  remains  as  before ;  but  the  mode  of  pursuing 
the  remedy  must  be  in  accordance  with  the  requirements  of  the  code,  namdy  by 
action  commenced  by  summons  and  complaint    (Catlin  v.  Douffhty,  12  Hovr. 
457  ;  Hammond  v.  Hudson  River  Iron  A  M,  Co,,  20  Barb.  878;  Rogerz  v.  Hem,  2 
Code  Rep.  79.)    Buch  an  action  is  not  an  action  on  the  judgment    {Dunham  ▼. 
Nicholton,  2  Sand.  686 ;  Catlin  v.  Doughty,  12  How.  460.)    The  plaintiff  is  not 
entitled  to  this  remedy  until  he  has  made  a  bonorfide  effort  to  collect  his  debt  by 
execatioD,  and  the  execution  has  been  returned  unsatisfied  {Parshall  v.  lUlou, 
13  How.  7);  and  it  should  appear  on  the  face  of  the  complaint  that  executioa 
has  issued  to  the  county  where  defendant  resided,  and  returned  unsatisfied 
{Cooper  V.  Claton,  1  Code  Rep.  N.  a  847  ;  Campbell  v.  Foater,  16  How.  276);  but 
unless  it  appears  on  the  face  of  the  complaint  that  the  defendant  has  real  prop- 
er^ in  the  county  in  which  he  resides,  the  complaint  need  not  show  that  the 
i'u^lgment  has  been  docketed  in  such  county.    {Millard  v.  Shaw,  4  How.  188.) 
t  seems  the  judgment  creditor  can  pursue  this  remedy  in  cases  where  the  amount 
of  the  judgment  is  $100  or  over  {Shepard  v.  Walker,  1  id.  46 ;  and  see  Gobine 
V.  St  John,  12  id.  887.)     The  remedy  on  a  judgment  of  a  justice's  court  is  not 
exhausted  until  the  judgment  has  been  docketed  in  the  county  clerk's  office,  and 
ao  execution  against  real  estate  has  been  issued  {Dixv.  Briggn,  9  Paige,  695);  and 
the  necessity  for  docketing  the  judgment  in  the  office  of  the  county  clerk  will  not 
be  dispensed  with  by  an  averment  that  the  defendant  has  no  rcHi  estate  {Coe  v. 
Whitbeek,  11  id.  42) ;  therefore  an  action  in  the  nature  of  a  creditor's  bill  cannot 
be  sustained  by  a  judgment  of  a  justice's  court  where  the  only  execution  returned 
unsatisfied  was  that  issued  by  the  justice.    {Grippen  v.  Hudson,  8  Eernan,  161.) 
But  if  the  judgment  was  in  tne  supreme  courts  the  allegation  of  docketing  was 
not  necessary.    {Youngs  v.  Morrison,  10  Paige,  826.)    The  rules  of  the  late  court 
of  chancery  required  tbaUin  a  creditor's  bill  it  should  be  alleged  that  it  was  not 
preferred  and  prosecuted  by  collusion,  io'r  the  purpose  of  prot^ting  the  property 
and  effects  of  the  debtor  against  the  claims  of  other  creditors ;  and  farther,  that 
the  defendant  had  equitable  interests  or  property  to  the  value  of  $100  or  more. 
These  rules  are  supposed  to  be  no  longer  in  force,  and  it  is  sufficient  if  the  plain- 
tiff comply  with  the  code  and  set  forth  all  that,  by  the  revised  statutes,  is  made 
requisite  to  the  filing  a  creditor's  bill.  {Quick  v.  Keeler,  2  Sand.  281 ;  Hammond 
V.  Hudson  River  Iron  and  Machine  Co.,  20  Barb.  886;  Mallory  v.  Norton,  21  id, 
486.) 

e.  If  the  defendant  has  property  liable  to  execution,  that  fact  may  be  set  up 
in  the  answer,  and  if  established  by  proo^  will  entitle  the  defendant  to  a  dismissal 
of  the  complaint  (MUlard  v.  Shaw,  supra.)  If  there  should  be  a^Q^  oppression 
in  resorting  to  this  form  of  action,  instead  of  pursuing  the  summary  proceedings 
given  by  the  code,  the  court  will  consider  that  in  its  disposition  as  to  the  costs 
of  the  action,  the  allowance  of  which  is  in  the  discretion  of  the  court  {CaUin  v. 
Doughty,  12  How.  460.) 

d.  But  a  judgment  creditor,  without  resorting  to  an  execution,  may  maintain 
an  action  to  set  aside  any  fraudulent  transfer  of  property  made  by  the  judgment 
debtor  (ParMoZ^  v.  Jlllou;  Cooper  v.  Clason,  supra)  and  after  a  receiver  has 
been  appointed  in  supplementary  proceedings  {Gere  v.  Dibble,  16  How.  81);  the 
revised  statutes  (2  R.  h.  174,  s&  88,  89),  apply  only  to  creditors'  bills,  strictly  so 
called,  where  the  only  claim  to  relief  is  that  the  remedy  at  law  is  exhausted,  and 
they  leave  untonchea  the  eommon-law  powers  of  the  court,  as  a  court  of  ehan* 
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ttrj,  in  refereaee  to  fraudulent  trusts  and  eonveyances.  {OfunUaugjie  County 
Smi  T.  WhiUy  2  SeJden,  286.)  The  creditor,  on  establishing  a  lien,  or  quoii  lien, 
oa  tJie  property  conveyed  away,  is  entitled  to  relief,  notwithstandincc  he  may 
ksTe  a  remedy  on  his  execution.  {Id.;  Greenwood  v.  Brocuihead,  8  Barb.  698; 
Qippem  r.  ffvdacn,  3  Kernan,  161.) 

a.  The Jadgment  creditor  may  commence  the  action  for  his  own  benefit,  or  in 
bdialf  of  nimaelf  and  all  others  in  the  same  sitaation  with  himself  who  may 
diooee  to  come  in  and  contribute  to  the  expenses  of  the  suit ;  and  it  is  not  a  sub- 
jeet  of  demurrer  that  all  the  creditors  of  the  judsment  debtors  are  not  joined  as 
pbinti&  And  property  in  the  hands  of  a  fraud olent  assignee  may  be  reached 
bT  a  direet  action  against  the  debtor  and  the  assignee.  (Hammond  ▼.  Bitdaon 
iiwer  from,  and  Maehine  Co.,  20  Barb.  878.)  Where  in  an  action  brought  by  a 
}adgo»eiit  creditor  against  the  judgment  debtor,  in  aid  of  the  suit  at  law,  the  com- 
piaut  allegea  that  property  and  money  received  by  third  persons,  under  and  by 
viitae  of  a  fraudulent  assignment  and  judgment,  was  the  property  of  the  judg- 
Bent  debtor,  auch  third  persons  are  necessary  parties  to  the  action ;  and  independ- 
eatly  of  any  claim  such  third  persons  may  set  up,  as  owners  of  the  property 

^t  to  be  reached  by  the  action :  if  they  were  charged  by  dear,  distinct,  and 
aUegationa  in  the  complaint  with  fraudulent  and  aniawful  acts,  and  with 
to  hinder  and  delay  the  plaintiffs  in  the  collection  of  their  debt^  it  is  enough 
t»  reoder  them  proper  parties  to  the  action.    (Id.) 

h.  Where  the  complaint  in  a  creditor's  suit  alleged  that  the  judgment  debtor 
had  made  a  fraudolent  general  assignment,  with  intent  to  delay  his  creditors, 
and  that  the  assignee  colluded  with  him.  It  also  alleged  seyeral  other  conyey- 
aneea  by  the  debtor  in  fraud  of  his  creditors,  to  various  persons,  made  defendants. 
Ko  privity  was  alleged  between  the  defendants,  and  the  complaint  asked  to  have 
the  attigament  and  conveyances  set  aside.  On  demurrer,  it  was  held  that  there 
was  s  misjoinder  of  parties  and  causes  of  action.    {Read  v.  Stryker,  6  Abb.  109.) 

c  Two  or  more  persons  haying  separate  judgments,  each  less  than  $100,  bat 
together  amounting  to  more  than  $100,  might  unite  in  a  creditor's  bill.  {Dix  v. 
BriM,  9  Paige,  596.) 

VatBer.     ^eciment. — See  note  to  section  455,  poet 

d,  F'aUe  Imjnrieomnent — [The  material  allegations  are,  (1)  that  defendant  im- 
prisoned i>laintiff ;  (2)  against  his  will]  The  mode  of  stating  a  cause  of  action  for 
alse  hnprisonment  before  the  code,  may  still  be  followed.  {Shaw  v.  Jayne,  2  Code 
Bep.  69;  4  How.  119;  .Eddv  v.  Beach,  7  Abb.  19.)  The  circumstances  and  par- 
tienlar  inatramentality  by  which  the  plaintiff  was  deprived  of  his  liberty  need  not 
be  ataled,  and  if  stated,  will  be  stricken  out  (id. ;  Molony  y.  JDotos,  15  Mow.  266) ; 
but  allegations  of  special  damage  by  reason  of  the  imprisonment  may  be  inserted. 
Thus,  in  an  action  against  a  member  of  the  San  Francisco  Vigilance  Committee  for 
lake  imprisonment,  Ac,  an  averment  that  the  Vigilance  Committee  caused  to  be 
puUiahed  in  numerous  organs  condacted  by  them,  that  the  plaintiff  was  a  noto- 
liooa  criminal,  and  a  worthless,  disreputable  character,  was,  on  motion  to  strike 
out,  allowed  to  stand,  as  being  an  averment  of  special  injury.  (Molony  v.  Dowe, 
15  How.  266,  citing  Beg.  v.  Beat,  1  Salk.  174 ;  2  Ld.  Ra;rm.  1167  ;  Anon.  8  Salk. 
97.)  But  in  the  same  case  allegations  of  aggravating  circumstances  were  struc  k 
out.    (See  note  to  section  160,  poet) 

«.  In  an  action  for  false  imprisonment  against  a  justice  of  the  peace,  it  was 
held  that  the  plaintiff  could  not  recover  in  damages  the  amount  of  costs  incurred 
bj  him  in  an  unsuccessful  application  to  a  judge  for  his  discharge  on  the  return 
to  m  writ  of  habeas  eorpue,  such  costs  not  having  been  alleged  as  special  damage 
in  the  complaint.    (Spenee  v.  MeyneU,  2  New  Mag.  Cas.  19.) 

/  FaUe  repreeentalione  to  induce  credit, — ^The  complaint  must  aver,  (1 )  a  repre- 
sentation ;  (2)  that  it  was  false ;  (8)  and  made  with  an  intention  to  deceive  and 
defraud  the  plaintiff  (Zabriakie  v.  Smith,  8  Kernan,  880.)  '*  The  complaint 
■hovra  a  false  representation,  known  to  be  false,  made  the  foundation  of  a  con- 
tract with  a  person  deceived  thereby,  and  damages  in  consequence  of  such  decep- 
tion. I  know  no  other  requisite  to  make  out  a  sufficient  cause  of  action  for  a 
liaise  reiHresentation."  (lo^raham,  J.,  Bobinaon  v.  Flint,  16  How.  240.)  "  To 
represent  of  a  man  entirely  insolvent,  that  you  have  examined  into  his  affairs, 
and  considered  him  solvent  and  worthy  of  credit,  and  that  he  is  going  on  well, 
when  all  yon  know  of  his  business  condition  is,  that  he  owes  a  large  sum  of  money, 
ia  actionable  if  the  representation  was  made  from  bad  motives,  in  order  to  induce  a 
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credit"  (D«nio,  J.,  Znhri$hi€  v.  Smith,  8  Kernan,  830.)  The  complaint  must  also 
state  in  what  marvMr  the  plaiDtiff  was  induced  to  give  the  credit ;  in  other  irords, 
the  representation  made  shoald  be  stated,  that  the  court  may  judge  if  it  was 
sufficient  to  mislead,  or  the  plaintiff  does  not  show  a  cause  of  action  ;  and  where 
(Welh  V.  Jewett,  11  How.  242)  a  complaint  alleged  the  fraudulent  iaaue,  hy  the 
defendants,  of  certain  stock,  and  that  plaintiff  believing  the  representationa  of 
M.,  J.,  and  S.,  three  of  the  defendants,  as  to  the  value  of  said  stock,  and  bein^ 
ignorant  as  to  the  fraudulent  isaue  of  the  stock,  became  the  purchaser  of  said 
I  shares,  believing  them  to  be  genuine, — the  defendants  demurred.    The  demurrer 

was  allowed  ;  and  per  Mitchell.  J.:  "This  complaint  merely  intimates  that  there 
were  representations  made  by  Mali,  Jewett,  and  Stacy  tu  to  the  value  of  the  stock, 
but  what  they  were  is  not  stated ;  nor  is  it  stated  that  they  were  untrue,  or 
known  to  the  defendants  to  be  untrue,  or  that  they  induced  the  plaintiff  to  buy, 
or  that  they  were  made  with  an  intent  to  deceive  and  defraud  the  plaintiff,  nor 
that  they  were  made  to  the  plaintiff,  or  in  such  way  as  to  show  an  intention  to 
have  been  communicated  to  dealers  in  the  stock,  or  to  others.  The  complaiDt  is 
bad  in  those  respects."  (See  JBell  v.  Mali,  11  How.  254;  Galliard  r.  Mali,  id. 
Mead  v.  Mali,  15  id.  848.) 

a.  A  party  who,  upon  the  sale  of  goods  receives  from  the  purchaser  a  promiasory 
note  made  by  a  third  person  in  payment,  and  afterwards  sues  the  purchaser  for 
gciods  sold,  on  account  of  fraudulent  representations  made  by  him  as  to  the 
solvency  of  the  maker,  by  which  he  was  induced  to  receive  the  note,  must,  la 
order  to  recover,  show  that  he  returned  or  tendered  the  note  to  the  defendant 
before  suit  brought  If  he  have  recovered  judgment  against  the  maker,  he  must 
tender  an  assignment  of  it.    (Baker  v.  RobSina,  2  Denio,  186.) 

b.  False  warranty. — The  material  allegations  are,  (1)  the  warranty;  (2)  that 
it  was  false ;  and  (3),  that  the  purchaser  was  deceived  by  it  (Holman  v.  Dord^ 
1*7  Barb.  889.)  There  need  be  no  allegation  that  defendant  knew  the  warranty 
was  false  {id.),  or  that  there  was  fraud  on  the  part  of  the  seller.  It  is  enough  to 
aver  the  warsanty,  and  that  the  warranty  is  fuse.  If  fraud  be  averred,  it  is  not 
necessary  that  it  should  be  proved,  to  entitle  the  plaintiff  to  recover.  Therefore, 
where  the  plaintiff  averred  that  the  defendant,  **  by  falsely  and  fraudulently 
warranting  a  horse  sold  by  him  to  the  plaintiff,"  d^c,  and  on  the  trial  proved  an 
express  warranty,  and  that  it  was  false, — ^held  that  he  was  entitled  to  recover, 
although  the  jury  found  specially  that  there  was  no  fraud.  {Fowler  v.  Ahramt,  3 
E.  D.  Smith,  1.) 

c.  The  existence  and  terms  of  the  warranty,  as  material  and  traversable  facts, 
must  be  alleged  in  the  complaint,  whether  the  warranty  be  express  or  implied. 
(Prentice  v.  Dike,  6  Duer,  223.) 

d.  To  sustain  an  action  on  a  warranty,  it  is  not  necessary  that  all  the  repre- 
sentations made  bv  the  defendant  should  be  false,  or  all  actionable ;  if  any  part 
of  the  representations  are  actionable,  it  will  suffice.  An  affirmation  in  regara  to 
an  existing  fact,  distinctly  and  positively  made  in  the  negotiations  for  trade, 
should  be  regarded  as  a  contract  and  enforced  as  a  warranty.  (2  Ck>wen,  488 ;  4 
td  440;  10  Wend.  41 ;  6  Barb.  637  ;  Sweet  v.  Bradley,  24  Barb.  654.) 

c.  Foreclosure  of  mortgage.'^lii  a  complaint  to  foreclose,  the  general  allega- 
tion that  the  defendants,  naming  them,  have  or  claim  some  interest  in,  or  iitn 
upon,  the  mortgaged  premises,  which,  if  any,  is  subsequent  to  the  plaintiff's  mort- 
gage. Is  a  sufficient  statement  of  a  cause  of  action  against  such  defendants  (Drury 
V.  Clark,  16  How.  424.) 

/.  Foreclosure  of  mechaniee'  liens, — ^The  complaint  in  a  proceeding  to  enforce 
a  mechanic's  lien,  is  governed  by  the  same  general  rules  as  govern  pleadings  in 
other  actions.  It  should  aver,  (1)  the  doing  the  work  or  furnishing  the  materials; 
(2)  that  notice  was  filed ;  (3)  that  defendant  is  the  owner ;  (4)  that  the  work 
was  done  or  materials  delivered  in  pursuance  of  a  contract  and  in  conformity 
therewith ;  (6)  it  should  describe  the  premises  in  such  a  manner  that  the  sheriff 
in  the  event  of  the  defendant's  having  more  than  one  building  in  the  locality, 
would  be  able  to  determine  by  the  judgment,  beyond  doubt,  the  premises  to  be 
sold ;  and  if  the  number  of  the  street  be  not  given,  the  reason  for  omitting  it 
should  be  stated,  as  that  the  building  has  no  number,  or  that  the  plaintiff  is 
ignorant  thereof.  (J^^ffy  t.  McManus,  8  E.  D.  Smith,  659.)  Where  the  com- 
plaint purports  to  set  forth  more  than  one  cause  of  action,  *'  the  causes  of  action 
should  be  stated  so  distinctly  and  separately,  that  each  one  by  itself,  and  unoon- 
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the  others,  may  show  a  good  cause  of  action  against  the  defendants." 
**!  do  Dot  intend  to  be  understood  as  saying  that  a  plaintiiT  may  not,  preliminarily 
to  a  statement  of  the  causes  of  action,  make  those  general  averments  as  to  the 
oase,  vbich  are  applicable  to  both  statements,  so  that  each  one,  with  the  prelim- 
iBBTT  averments,  would  be  perfect  in  itself.  But  he  cannot,  in  order  to  oencfit 
tbe  first  statement,  refer  to  matters  set  out  in  the  second.*'  (Ingraham,  J.,  Sificlair 
T.  FUeh,  3  E.  D.  Smith,  689.) 

a.  The  principle  that  where  the  complaint  contains  averments  sufficient  to 
aatiionze  a  jndgment,  the  court  may  grant  any  remedy  warranted  by  the  facts, 
altboagfa  dinering  from  the  relief  demanded,  does  not  apply  to  this  kind  of  action. 

L  FSraiid — ^Wherever  a  party  seeks  to  maintain  his  cause  of  action  or  defence 
<m  the  c^und  of  fraud,  the  frauAmust  be  alleged  in  his  pleading  {FUher  v.  Fre- 
JmkaU,  21  Barb.  84;  Bailey  v.  Jiyder,  1  Selden's  Notes,  15;  4  Barb.  272 ;  12  id, 
US;  6  Jofansw  695;  1  Bro.  C.  C,  94;  Chantauque  Co,  Bank  v.  White,  2  Selden, 
iafi) ;  and  as  to  the  effect  of  a  denial  in  the  answ«r  of  an  alleged  fraudulent 
latent,  see  T^ler  t.  Caiuidy,  2  Barb.  164. 

e.  Where  the  pleadings  raise  a  question  of  fraud  in  relation  to  the  acts  of  a 
board  of  public  officers,  and  the  evidence  on  the  trial  goes  only  to  show  an 
irreipilarity  without  fraudulent  intent,  the  court  is  not  bound  to  submit  it  to  the 
jiry  as  an  open  auestioo.  {The  People  r.  Cook,  4  Leiden,  67.)  "There  is  no 
afi^ation  of  frauo,  and  the  circumstances  do  not  in  themselves  amount  to  fraud. 
Fraud  consists  in  intention,  and  that  intention  is  a  fact  which  ought  to  have  been 
averred,  for  it  is  the  gist  of  the  plea,  and  would  have  been  traversable."  (Mar' 
•ball,  Ch.  J..  Mon  v.  Jiiddle,  5  Cranch,  351.) 

di  An  aetion  to  rescind  a  contract  of  sale  on  the  ground  of  fraud  cannot  be 
iBuntained  by  the  vendor  while  he  retains  any  part  of  the  consideration  received 
Whim  from  the  purchaser.  {JF%eher  y.  Conant^  8  £.  D.  Smith,  199;  and  see 
Moeaibmtm  ▼.  Oftnter,  id.  203;  Fisher  v.  Fridenhall,  21  Barb.  82.)  Before  com- 
Beiseing  the  aetion,  the  vendor  should  return  or  tender  to  the  vendee  what  he 
has  receired,  and  this  should  be  alleged  in  the  complaint    (Jd.) 

€.  Wh<*re  a  vendor  of  a  chattel  is  guilty  of  a  fraudulent  concealment  of  material 
iMts  in  relation  to  the  sale,  to  the  injury  of  the  vendee,  the  vendee  has  an  action 
kft  his  damage.  It  is  not  enough  that  the  vendor  tell  the  truth  so  far  as  he  goes ; 
he  should  tell  the  whole  truth.    (Niekley  v.  Thomas,  22  Barb.  652.) 

f.  An  action  may  be  maintained  by  the  purchaser  of  lands  against  the  seller 
for  firaadnlently  misrepresenting  the  boundaries  of  the  lands.  In  such  action 
the  Intent  to  defraud  need  not  be  established  by  direct  proof,  but  may  be  made 
©ot  by  circumstantial  or  presumptive  evidence.  A  vendor  of  real  estate  is  guilty 
of  firaud,  if,  knowing  that  he  has  no  title  to  a  portion  of  the  lands  sold,  he  willfully 
Bitpf««8ses  that  fiict  from  the  purchaser.    {Clark  v.  Baird,  5  Selden,  183  ) 

Bee  False  Warranty. 

g.  Goods  sold  and  delivered, — [The  material  allegations  are,  (1)  sale  and  delivery 
of  goods  to  defendant ;  (2)  and,  not  paid  for.]  It  is  not  necessary  to  allege  that 
sale  and  delivery  was  at  defendant's  request.  {Glenny  v.  Httehins,  2  Code  K.  56; 
4  How.  98;  see  Nee/us  v.  Kloppenburg,  2  Code  R.  76 ;  Acotne  v.  American  Mine- 
ral Co,,  11  How.  26;  and  see  20  Barb.  162;  21  Barb.  275.) 

k.  An  action  will  not  he  for  goods  sold  and  delivered,  if  there  has  been  no 
de&veiy.  To  recover  in  that  action,  there  must  be  an  actual  or  constructive  de- 
livery, and  the  plaintiffs  must  show  that  they  have  actually  delivered  the  goods, 
or  enabled  the  aefendant  to  remove  them.  If  a  special  agreement  has  been  per- 
formed, so  as  to  leave  a  mere  simple  debt  or  duty  between  the  parties,  there  can 
be  a  recovery  under  a  general  count  of  indebitatus  assumpsit,  (Fvans  v.  Harris, 
19  Barb.  424;  see  Rogers  v.  Verona,  1  Bosw.  417.)  To  a  complaint  which  stated. 
"The  plaintiffs  compfitin  against  the  defendant  for  that  the  defendant  is  indebted 
to  the  plaintiffs  in  the  sum  of  $800  for  goods  sold  and  delivered  by  the  plaintiffs 
ts  the  defendant  at  his  request,  on  the  1st  day  of  May,  1849.  And  the  plaintiffs 
say  that  the  items  in  their  account  exceed  twenty  in  number.  And  the  plaintiffs 
■ay  that  there  is  now  due  them  from  the  defcnaant  the  sum  of  |300,  for  which 
sum  the  plaintiffs  demand  judgment  against  the  defendant,  with  interest  from  the 
SOth  day  of  October,  1849,  besides  costs,"  the  defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  facts  aiufficient  to  constitute  a  cause  of  action. 
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The  court  of  appeals  overrnled  the  demarrer,  and  decided  that  the  complaints 
was  sufficient,    In  pronouncing  the  judgment,  Jewett,  J.,  said.  **  The  words,  tha'b 
the  defendant  is  inaebted  to  the  plaintiffs  in  the  sum  of  $300  for  goods  sold  and 
delivered  by  tliem  to  him  at  his  request  on  the  1st  of  May,  1849,  and  that  there 
was  then  due  to  the  plaintiffs  from  the  defendant,  said  sum,  clearly  imply  that  sl 
contract  had  been  made  between  th^  plaintiffs  and  defendant,  by  which  the  former- 
sold  and  delivered  to  the  latter,  goods  at  his  request,  for  which  he  promised  to 
pay  the  plaintiffs  the  sum  of  $300,  and  that  the  period  when  the  same  was  pro- 
mised to  oe  paid  had  expired.     It  contains  every  statement  of  feet  necessary  to 
constitute  a  good  indebitatus  count  in  debt,  according  to  the  mode  of  pleading 
before  the  code.    {Allen  v.  Fattersofif  3  Selden,  476.)    In  Chamberlain  y.  KayloT^ 
(2  E.  D.  Smith,  184),  the  New  York  common  pleas.  Woodruff,  J.,  dissenting,  over- 
ruled a  demurrer  to  a  complaint  in  the  form  foUowing: — **  Shows  that  the  plain- 
tiffs sold  and  delivered  to  the  defendants  the  following  described  goods  andL 
chattels  at  the  time  and  for  the  prices  below  specified  [here  followed  the  items]* 
amounting  in  the  whole  to  the  sum  of  $220 ;    upon  account  of  which  said  goools 
and  chattels  the  defendants  remain  indebted  to  the  plaintlfifs  in  the  sum  of  $220 
with  interest."    The  allegation  of  sale  and  delivery  to  the  defendant  Implies  a 
contract  on  his  part  {Acome  v.  American  MiTieral  (/O.,  11  How.  26);   and  where 
the  complaint  alleges  "  the  sale  and  delivery  of  goods,"  as  a  cause  of  action,  it  is 
not  necessary  to  allege  a  promise  on  the  part  of  the  defendant  to  pay,  <be. 
{Olenny  v.  ffitchins,  2  Code  Rep.  56;    S  id,  163 ;    4  How.  98.)    In  an  action  by- 
several  plaintiffs,  to  recover  the  price  of  property  sold  and  delivered,  the  com- 
plaint alleged  the  sale  and  delivery  at  defendant's  request,  <bc,  but  did  not  allege 
that  the  plaintiffs  were  partners  or  joint  owners;   on  demurrer,  for  want  of  tbia 
allegation,  held  that  such  an  allegation  was  only  necessary  when  the  right  of  the 
plaintiffs  to  maintain  the  action  depends  upon  their  partnership  ;  but  as  without 
being  partners  they  might  prove  a  joint  ownership,  and  joint  contract,  and  upon 
such  proof  would  oe  entitled  to  recover,  the  objection  was  untenable  and  the  de- 
murrer frivolous.      {Soper  v.  WeUhy  3  Duer,  644.)    A  complaint  alleged  that  the 
plaintiff  held  a  lease,  and  was  entitled  to  the  possession  of  a  house  and  lot  for  a 
certain  term,  and  that  the  defendant  having  purchased  the  property  subject  to 
such  lease,  promised  the  plaintiff,  in  consideration  that  he  [the  plaintiff]  would  give 
up  the  house  and  lot  for  the  said  term,  and  would  surrenaer  possession  imme> 
diately,  to  pay  him  [the  plaintiff]  $30.    The  plaintiff  then  alleged  that  he  did 
give  up  the  said  house  and  lot  and  the  possession  thereof  to  the  defendant,  but  that 
the  defendant  refused  to  pay  the  $30.    Held  on  demurrer,  that  the  fects  were 
sufficient  to  constitute  a  cause  of  action,  the  defendant's  proposition  having  been 
actually  performed  by  the  plaintiff  on  his  part,  and  the  performance  accepted  by 
the  de^ndant;  held  also,  that  the  case  made  by  the  complaint  was  in  fact  one  of 
a  sale  by  the  plaintiff  of  his  rights  under  the  lease,  at  the  request  of  the  defend* 
ant,  in  which  light  his  proposition,  connected  with  his  subsequent  act,  might  be 
regarded,  as  a  delivery  to  and  acceptance  thereof  by  the  defendants,  at  the  price 
of  $30.     (Ambler  ▼.  Outen,  19  Barb.  146.) 

A  A  complaint  which  alleged  that  defendant  was  and  still  is  indebted  to 
plaintiff  in  $1,000,  for  divers  personal  property  sold  and  delivered  to  defendant 
Dv  plaintiff;  and  for  work,  labor,  care,  and  diligence  of  plaintiff,  by  him  and 
his  wife  and  servants,  done  for  defendant  in  and  about  the  business  of  defend- 
ant ;  also  for  divers  materials  and  other  necessary  things  found,  provided,  used, 
and  applied  about  that  work  at  defendant's  request ;  and  for  money  had  and 
received  by  defendant  for  the  use  of  plaintiff;  and  for  money  paid,  laid  out,  and 
expended  by  plaintiff  for  defendant^  at  his  reqaeat ;  and  for  money  lent  and 
advanced  by  plaintiff  to  defendant;  and  also  on  an  account  stated  between  the 
parties — ^held  to  be  "  mfinifestly  indefinite  and  uncertain.**  (Blanehard  y-  Strait, 
8  How.  85.)  And  per  Crippen,  J.,  "The  complaint  in  this  case  wholly  omits  to 
state  the  time,  place,  quantity,  or  description  of  the  personal  property  alleged 
therein  to  have  been  sold  and  delivered  to  the  defendant  Neither  does  it  set 
forth  the  value  thereof,  or  the  amount  claimed  therefor.     (75.) 

b.  Where  there  is  an  entire  contract  to  deliver  a  largre  quantity  of  goods  con- 
sisting of  distinct  parcels,  within  a  specified  time,  and  the  seller  delivers  part,  do 
action  lies  until  the  time  for  delivery  of  all  has  passed ;  but  action  lies  for  the 
part  delivered,  if  the  purchaser  retain  them  after  the  seller  has  neglected  to  per- 
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him  eontraet  (Oxendall  ▼.  Welhereil,  9  B.  dc  a  886 ;  Shipton  v.  Cfoison,  6  id. 
»3;  see  2  Saund.  PI.  dc  Ev.  118, 114.) 

a.  Whether  where  goods  are  tortiouBly  taken  or  detained,  the  owner  can — 
waiyinf;  the  tort— sne Tor  and  recover  their  value  as  goods  sold  and  delivered 
\j  him  to  the  wrong-doer,  Henry  r,  Marvin  (8  £.  D.  Smith,  71) ;  and  see  Both 
T.  Pdkner  (87  Barh.  652).    See  note  to  section  140,  p.  188  b.  ante, 

iw  Where  the  complaint  alleged  suhstantially  a  sale  and  delivery  of  goods  on 
a  credit  of  six  months,  defendant's  insolvency  at  the  time  of  sale,  and  that  he 
porehaaed  without  any  intent  to  pay  for  them,  and  intending  to  defraud  plaintiffs 
of  their  value,  and  that  by  reason  of  such  fraud  the  defendant  became  liable  to 
pay  for  them  immediately  on  deli  very  ,^-on  demurrer,  the  complaint  was  held  to 
itate  a  cause  of  action  {Roth  v.  Palmer,  27  Barb.  662) ;  and  neld  further,  that 
the  plaintiff  instead  of  setting  out  the  facts  might  have  complained  simply  for 
goods  sold,  and  given  the  other  matters  in  evidence.     {Id.) 

c  Where  a  vendor  seeks  to  avoid  a  contract  of  sale  on  the  ground  of  fraud 
by  the  purchaser,  he  must,  in  order  to  recover,  show  that  he  has  returned  or 
cffered  to  return  the  consideration  received  from  the  purchaser.  {Pisher  v. 
FredenJkall,  21  Barb.  82.)  And  such  return  or  tender  of  return  must  be  made 
promptly ;  where  not  made  until  four  years  after  the  transaction,  it  was  held  too 
lata.    (Id.)    See  Fraud,  ante,  page  166  b, 

d.  Where  an  action  is  brought  to  recover  goods  or  the  price  of  goods  sold,  for 
which  notes  of  the  defendants  have  been  taken,  it  is  sufficient  for  the  plaintiff  to 
Borrender  or  offer  to  surrender  the  notes,  on  the  trial,  to  he  cancelled.  They 
need  not  be  surrendered  before  bringing  suit  {Armstrong  v.  Tuffte,  6  Barb.  432 ; 
TkwreUm,  v.  Blanehard,  22  Pick.  18.)  If  the  notes  were  of  parties  not  defendants, 
it  would  be  necessary  to  surrender  them  before  bringing  suit.  See,  under  ^a/ss 
repreeeniation  to  induce  credit,  ante,  p.  164  a. 

e.  Where  credit  is  given  and  notes  taken  for  a  debt  on  the  false  representa- 
tiona  of  the  debtor,  the  creditor,  or  his  assignee,  may  sue  before  the  expiration 
ef  the  time  of  credit  and  the  maturity  of  the  notea  All  that  is  necessary  is  for 
the  plaintiff  to  prociuce  the  notes  on  the  trial,  to  be  cancelled.    (French  v.  White, 

5  Duer,  256.)    The  fraud  in  obtaining  credit  does  not  render  the  debt  the  less 
the  sahjeet  of  assignment    (Id) 

f.  In  an  action  to  recover  for  personal  property  sold  and  delivered,  the  com- 
plaint atated  as  a  cause  of  action  the  sale  and  delivery  of  thirty-six  dressed  hogs, 
worth  $327  87, — admitted  a  payment  on  account  of  $160,  and  asked  judgment 
for  $177  87.  The  cause  was  referred ;  and  it  was  proved  without  objection  on 
the  trial  before  the  referee,  that  the  plaintiff  sold  and  delivered  to  the  defendant 
forty  dressed  hogs,  of  the  value  of  $396,  that  the  defendant  had  paid  $250  on 
aeeonnt  and  that  the  balance  due  the  plaintiff  was  $146  ;  and  the  referee  so 
reported.  The  court  allowed  the  complaint  to  be  amended,  to  conform  to  the 
facts  proved,  without  imposing  the  condition  of  a  new  trial.  (Barth  v.  Walther, 
4  Duer,  228.) 

ff.  Injury  causing  death. — For  injuries  causing  death,  no  right  of  action 
existed  at  common  law.  (Qreen  v.  HudMon  R.  R.  R.  Go,,  16  How.  280.)  For  such 
iriiariea  an  action  can  be  maintained  only  in  the  cases  provided  by  the  statutes 
of  1847  and  1849.  Those  statutes  give  a  right  of  actional)  where  the  party 
killed  would  have  been  entitled  to  bring  an  action  if  deaih  had  not  ensued ;  and 
provide,  (2)  that  the  action  shall  be  in  the  name  of  the  personal  representatives 
of  the  deceased,  (3)  for  the  exclusive  benefit  of  the  vnd&a  and  next  of  kin  of  the 
deeeared.  By  personal  representatives  are  meant  executors  or  administrators 
(So^ei^mi  V.  SkeeU,  1  Russ.  <&  M.  687;  and  see  2  Mad.  165;  6  Mad.  169;  1  Mad. 
Ch.  108 ;  5  Yes.  402);  and  do  not  include  a  husband  aseueh.    (Robineon  v.  Smithy 

6  Sim.  47.)  But  a  husband  may  be  administrator  of  his  deceased  wife,  and'then, 
M  administrator,  he  is  her  personal  representative.  A  husband  is  not  one  of  the 
next  of  kin  to  his  deceasea  wife  (Lucas  v.  N.  Y,  Cent.  R.  R.  Go.,  21  Barb.  246.) 
A  wife  is  not  next  of  kin  to  her  deceased  husband  (Horn  v.  Goleman,  1  Sm. 
&  G.  169;  22  Law  Jour.  Rep.,  N.  S.,  779 ;  17  Jur.  408  ;  19  £ng.  Law  and  £q.  R.  19 ; 
Cholnuntdley  y.  Anhhurton,  6  Beav.  86;  MutnerY.  Gilbert,  27  Eng.  Law  and  £o.  R. 
S49.)  Bnt  in  Merchant  Ins.  Go.  v.  Hinman  (16  How.  182;  4  Abb.  812)  it  is 
■aid,  the  term  next  of  kin  will  include,  and  sometimes  exclude,  the  widow  of  the 
decedent    In  Gldfield  v.  K  Y.  d:  Harlem  R.  R.  Co.  (4  Ker.  (14  N.  Y.)  816),  the 
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eonrt  say  the  tenns  widow  and  wife  are  used  to  designate  a  person  not  included 
in  the  term  next  of  kin.  Although  the  statute  uses  the  term  widow  and  next  of 
kin,  yet  the  action  is  maintainable  in  casfS  where  there  is  nozt  of  kin  only,  and 
DO  widow,  or  where  there  is  a  widow  only,  and  no  n^'zt  of  kin.  {Sajfordv, 
Drew,  8  Duer,  627 ;  Qmn  v.  Moore,  16  N.  Y.  482;  Oldfield  v.  Harlem  R.  R,  Co.. 
8  R  D.  Smith,  108,  affirmed  on  appeal,  4  Ker.  810;  Qretn  t.  Hudwm  R,  R.  Co., 
16  How.  268.)  As  the  right  of  action  is  given  where  the  decedent  would  have 
been  entitled  to  'Sue  if  death  had  not  ensued,  it  became  a  question  whether  aa 
action  could  be  maintained  in  the  cases  where  the  decedent  was  a  married 
woman.  For  in  such  cases  it  was  said  the  wife,  if  living,  could  not  have  main- 
tained any  action.  Acoordinffly  in  Lynch  v.  Dam^  (12  How.  828),  it  was  held 
by  Harris^  J.,  that  the  husband,  as  administrator  of  his  deceased  wife,  could  not 
msintain  an  action  for  injuries  sustained  by  her  by  the  alleged  malprsctice  of  the 
defendant,  as  an  accoucheur.  Bai  iu  Green  v.  Hudson  Rivtr  R.  R.  Co.  (16  How^. 
268),  Bacon,  J.,  held  the  reverse,  and  that  a  husband,  as  administrator  of  hia 
deceased  wife,  could  maintain  an  act.on  for  injuries  sustained  by  the  wif**,  result- 
ing in  her  death;  and  he  cites  a  case  of  Diekene  v.  y.  Y.  Cent.  R.  R.  Co., 
decided  at  the  Madison  circuit,  March,  1867,  and  based  upon  a  motion  for  a  new 
trial  in  the  sixth  district,  in  support  of  his  decision.  Lvcas  v.  N.  Y,  Cent,  R,  R. 
Co.  (21  Barb.  246),  was  the  case  of  a  husband  as  administrator  of  his  deceased 
wife,  suing  for  damages  for  injuries  occasioning  her  death ;  but  that  case 
turned  on  a  question  of  pleading.  It  is  not  necessary,  in  order  to  sustain  the 
action,  to  show  any  pecuniary  or  special  damage,  either  to  the  personal  repre* 
sentative,  widow,  or  next  of  kin ;  and  therefore  such  aciion  mav  be  maintained  by 
an  administrator  of  an  infant,  who  had  no  wife  or  family  whom  he  was  bound 
to  support  (OldJieldY.  HarUniR.  R.  Co.,  4  Ktrr.  810;  Quin  v.  Moore,  16  N.  Y. 
482.) 

a.  The  statutes  apply  to  corporations.     (Baker  v.  Bailey,  16  Barb.  64.) 

6.  Where  the  accident  causing  the  death,  occttrred  to  the  deceased  while  a 
possenger  for  hire,  in  a  vehicle  of  carriers  of  passengers,  there  the  action  may 
oe  regarded  as  based  on  the  breach  of  the  contract  of  such  carriers  safely  to 
carry  the  deceased.  So  regarded,  it  is  an  action,  the  cause  of  which  survives 
against  the  executors  or  administrators  of  tlie  carriers.  {Dfjedt  v.  Wimeall,  16 
How.  128;  Yertore  v.  Wiewall,  16  id  8,  Gen'l  Term  8d  diet;  the  contrary  was 
held  at  special  term  in  Norton  v.  Witwall,  16  How.  42);  would  it  be  the  ssme  if 
the  passenger  waa  carried  gratuitously  ?  (NoUon  v.  Weet.  R.  R.  Corp.,  16  N.  Y. 
444.) 

&  Where  the  injury  causing  the  death  was  ocoasioned  out  of  this  State,  it 
was  held  at  special  term  in  the  first  district  (Peabody,  J.)  that  no  action  could  be 
maintained  under  the  statutes  of  this  State  ( Vanderwerker  v.  N.  Y.  d  N.  Haven 
R.  R.  Co.,  6  Abb.  289;  a  U  su6  nom.  Vand/tventer  v.  N.  Y.  A  N.  Haven  R.  R. 
Co.,  27  Barb.  244) ;  the  reverse  was  held  in  the  same  district  at  special  term 
(Gierke,  J.),  and  that  under  such  circumstances  an  action  could  be  maintained. 
(Beach  Y.  Bay  State  Steamboat  Co.,  16  Hiw.  1 ;  27  Barb.  248.) 

d  The  complaint  must  allege  that  the  dect* dent  left  a  widow  or  next  of  kin 
(Safford  v.  Drew,  8  Duer,  627 ;  Lneae  v.  N.  Y.  Cent.  R.  R.  Co.,  21  Baib.  246) ; 
and  without  thia  allegation  it  will  be  bad  on  demurrer.  (Id)  It  need  not  refer  to 
the  statute,  but  should  state  a  time  when  the  injury  occurred,  subsequent  to  the 
statute's  taking  effect.  But  it  must  state  all  the  facts  requisite  to  brmg  the  ca«e 
within  the  statute.  (Brown  v.  Harmon,  21  Barb.  608.)  Where  the  complaint 
alleged  that  on,  dec,  "  the  defendants  possessed  and  occupied  as  a  granarv  for 
storing  grain  for  the  use  of  their  brewery,  the  loft  of  a  buildioff  which  had  been 
negligently,  carelessly,  and  improperly  constructed,  and  was  by  reason  thereof 
unfit  from  weakness  u>r  the  business  to  which  the  defendants  applied  it,  of  which 
they  had  notice;  that  they  had  deposited  an  unusual  quantitjr  of  barley  in  the 
loft,  more  than  the  outer  wall  could  bear,  in  consequence  of  its  weak  and  inae* 
cnre  state  and  improper  construction,  whereby  the  wall  was  pressed  out,  and  fell 
upon  an  adjoining  shop  belonging  to  and  used  by  H.,  P.  it  Co.,  in  which  the 
deceased  was  then  at  work,  and  he  was  killed  by  the  fall  of  said  wall,  owing  to 
the  careleeenete,  negligence,  and  fault  of  the  defendants  in  using  said  building  in 
its  weak  and  insecure  state,  and  in  overloading  tlie  same,'* — held  that  the  com- 
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j^aiat  was  defeetive,  the  only  improper  act.  negligenoe,  or  default,  directlj 
aTcrred,  being  in  the  eoostructioD  of  the  bnildin^;,  without  any  allegation  that 
tbc defendants  then  owned  th<f  building.  {Id;  see  Ifutchinwn  y,  York  N.  ds  B,  R, 
J2L  C«w,  S  Boston  Law  Rep.  880.) 

a.  Where  the  complaint  alleg^nl  that  the  car  of  the  d'^fendnnts  in  charge  of 
Uieir  servants  was  wrongfully  oriTen  over  a  ehild,  and  that  the  defendants,  by 
tlie  negligence  of  theoselves  and  their  servants,  ran  over  the  said  child  and 
eanaed  her  death,  held  that  under  these  allegations  the  plaintiff  might  show,  as 
well  the  defective  eonstruction  of  the  car,  as  the  carelessness  of  the  driver  in  its 
■wnagement  (OldJUld  v.  N.  Y.  A  Harlem  R,  R,  Go,,  8  £.  D.  Smith,  108; 
affirmed  on  appeal,  4  Ker.  810  ) 

i.  The  plaintiff  cannot  join  a  cause  of  action  under  the  statute  as  adminis* 
trator,  with  a  cause  of  action  in  bis  own  individual  right  (Lucas  v.  JV.  Y,  Cent, 
JL  K  Co.,  21  Barb.  245.) 

c  On  the  trial  the  plaintiff  is  not  bound  to  show  affirm<Uively  that  the 
deceased  was  wholly  free  from  fault  (Johnson  v.  Hudson  River  R,  R.  Co.,  6 
Daer,  21.) 

d.  If  the  defendants  show  that  they  settled  with  the  deceased  in  his  life- 
time, for  the  injury  he  received,  and  which  resulted  in  his  death,  that  will  bar 
tbe  action  by  his  representatives.  (Dibble  ▼.  N,  Y.  t&  Erie  R.  R.  Co.,  25  Barb. 
IgS.) 

e.  Injury  hy  defendants  negligence, — In  actions  brought  to  recover  damages 
for  an  injury  alleged  to  have  been  occasioned  by  the  negligence  of  the  defendant, 
whether  the  defendant  be  an  individual  or  a  corporation,  to  entitle  the  plaintiff 
to  recover,  he  must  show  some  fault  on  the  part  of  the  defendant  (Terry  v.  N, 
Y.  Central  R,  R.  Co.,  22  Biirb.  576.)  And  fault  will  not  be  inferred  merely  from 
the  injuiy,  unless  the  defendant  is  a  common  carrier  of  persons,  and  the  plaintiff 
wss  a  passenger.     (Id.) 

/.  Injuries  caused  by  nonrepair  of  premises. — A  complaint  against  the  ovmer  of 
premises  leased  to  a  third  person,  to  recover  damages  sustain^  by  plaintiff  by 
the  falling  of  a  part  of  the  building,  through  want  of  repairs,  is  bad  on  demurrer, 
unless  it  states  facts  from  which  the  court  can  say  that  the  owner  was  boand  to 
keep  the  premises  in  repair.  A  mere  general  allegation  that  defendant  was  bound 
to  keep  the  premises  in  repair,  is  insufficient  (Casey  s.  Mann,  5  Abb.  91 ;  S.  C. 
14  How.  162;  see  ^rowa  v.  Harmon,  21  Barb.  508,  ante,  p.  168,  d) 

g.  Injury  by  one  animal  to  another. — In  an  action  to  recover  damages  for  alleged 
injuries  to  the  plaintiff*s  do^,  inflicted  by  the  defendant's  dog,  whatever  may  have 
becQ  the  character  and  habits  of  the  defendant's  dog,  it  is  necessary  for  the  plain- 
tiff to  prove  that  the  defendant's  doff  was  the  aggressor,  or  in  the  wrong  on  that  par- 
ticular occasion.  If  the  plaintiff's  dog  provoked  the  quarrel  which  led  to  his  being 
injured,  the  defendant,  as  the  owner  of  the  other  dog,  cannot  be  made  responsible 
for  the  consequences.  The  cases  in  which  dogs  have  attacked  human  beings, 
sUhough  trespassers,  and  their  owners  have  been  held  liable,  are  not  applicable 
to  the  ease  of  one  dog  attacking  another.  (  WUey  v.  Slater,  22  Barb.  606 ;  see 
ante,  pi  183  b.;  and  see  DuncJde  v.  Koeker,  11  Barb.  887 ;  and  Earl  v.  VanAlstine, 
8  id.  680.) 

h.  Insurance  policy. — ^A  complaint  on  a  policy  of  insurance  which  does  not  on 
its  face  import  any  interest  in  the  plaintiff  in  the  subject  of  the  insurance,  should 
sver  that  the  assured  had  an  interest  to  be  protected  thereby  in  such  a  sense  that 
the  insurance  operated  as  a  security  or  indemnity  to  protect  him  from  loss  by  the 
perils  insured  against  (  Williams  v.  The  Insuranee  Co.  of  N.  America,  9  How. 
S65.) 

t.  In  an  action  on  a  policy  of  insurance,  the  complaint,  among  other  things, 
itated  the  policy  to  be  in  the  usual  printed  form,  out  that  it  did  not  state  the 
precise  contract  of  the  parties,  and  that  certain  words  (not  stated),  which  were 
Deeea'ary  to  definitely  express  the  real  contract,  were  omitted.  It  then  prayed, 
among  other  things,  that,  "  if  necessary,  the  policy  might  be  reformea,"  and 
demanded  judgment  for  the  amount  insured.  On  motion  by  the  defendant,  that 
tbe  plaintiff  Dhould  amend  so  as  t«  ask  unconditional! v  for  a  reformation  of  the 
politijr,  or  wholly  to  omtt  asking  such  relief,  it  was  ordered  that  the  words  *'  if 
necestary*"  should  be  struck  out  (Lamoreux  v.  Atlantic  Mut,  Ins.  Co.,  8  Duer, 
6S0.) 
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a.  Where  a  complaiot  in  an  aotion  on  an  insnranoe  policy  alleged  the  making 
an  inanranee  upon  **hi8  [the  aeenred's]  three-story  and  attio  store  buildiog,"  and 
**  on  his  water-wheel,  and  on  a  frame  one-story  Duilding  attached,  occupied  by 
the  said  aeeured," — ^held  that  this  was  a  sufficient  ayerment  of  interest  in  the 
assured.    {Fatoler  v.  N.  T.  Indent,  Jns,  Co,,  28  Barb.  148.) 

b.  Libel  and  slander^ — (See poet,  ss.  164, 165.)  [The  material  allegationB,  where 
the  words  are  defamatory  on  their  Cace,  and  in  the  English  language,  are — (1) 
that  defendant,  with  malice  ;  (2)  published ;  (8)  of  and  concerning  plaintiff;  (4) 
these  falee  words  (stating  them).    In  slander,  instead  of  alleging  that  defendant 

Sublished^  it  is  customary  to  allege  that  he  spoke  in  the  presence  and  hearing  of 
iyers  persons ;  but  the  word  publiehed  imports,  ex  vi  termini,  a  speaking  in  the 
presenoe  and  hearing  of  somebody.  {Duel  ▼.  Agan,  1  Code  Rep  184.)  It  must 
be  stated  that  the  words  were  published  *'  concerning  the  plaintiff**  (s.  164);  and 
on  demurrer  to  a  complaint  containing  this  averment^  the  court  assumes  the  words 
complained  of  do  in  fact  refer  to  the  plaintiffl  (  Weeley  y.  Bennett,  6  Abb.  498  ) 
The  precise  words  published  should  be  set  forth  (Finnerty  y.  Barker,  7  New  York 
Leg[.  Obe.  816);  and  where  the  allegation  was  that  the  defendant  charged  the 
plaintiff  with  stealing,  or  some  other  misdemeanor,  it  was  held  not  sufficient  (id) ; 
and  BO  where  the  allegation  was  that  the  defendant  spoke  words  ''of  the  following 
tenor  and  import^  and  to  the  following  effect,  that  is  to  say,"  and  on  demurrer  it 
was  held  that  the  complaint  was  insufficient  in  not  professing  to  allege  the  yery 
words  or  the  substance  of  the  yery  words  spoken.  (Foreyth  y.  Edmieton^  2  Abb. 
480;  5  Duer,  668.)  But  the  whole  publication  need  not  be  set  forth  in  the  com- 
plaint, but  only  the  particular  passage  complained  of.  .  {Culver  y.  Van  Anden,  4 
Abb.  376.)  In  one  esse,  howeyer,  where  the  complaint  alleged  the  speaking  of 
the  following  words,  **  Tour  unfe  it  a  damned  Irish  woman  and  hoe  got  the  palsy, 
and  your  son  is  insane^  and  you  are  a  damned  thief,*'  Harris,  J.,  denied  a  motion 
to  strike  out  as  irreleyant  and  redundant  the  words  in  italie,  on  the  ground  that 
in  preying  the  ehaige  it  would  be  proper,  indeed  necessary,  to  proye  all  that  was 
said  at  the  time  the  slander  was  uttered,  and  although  not  necessary  to  allege 
in  the  complaint  all  that  was  said,  it  was  certainly  quite  proper,  and  he  had 
always  thoufpht  it  the  best  and  fairest  mode  of  statinijf  the  cause  of  action  in  cases 
of  that  description.  {Deyo  y.  Brundage,  18  How.  221.)  [In  an  unreported  case, 
in  which  the  plaintiff  set  out  the  whole  publication  (nearly  a  column  in  a  news- 
paper), and  complained  of  it  as  a  libel.  Justice  Pierpoint,  on  the  defendant's 
motion,  made  an  order  that  the  plaintiff  should  specify  in  writing  the  particular 
passages  in  the  publieation  which  he  intended  to  rely  on  as  defamatory.] 

e.  Where  a  complaint  in  slander  set  forth  the  speaking  by  the  defendant  at  a 
eertain  time  and  place  certain  words,  and  further  that  the  d^endant  on  divers 
days  and  times  between  thai  day  and  the  commencement  of  this  suit  spoke  the  same 
words.  The  words  in  italic  were  held  to  be  redundant.  {Gray  y.  Nellie,  6  How. 
290.) 

d  Where  the  words  were  published  in  a  foreign  language,  they  should  be  set 
forth  in  the  language  in  whicn  they  were  published,  accompanied  by  an  ayer- 
ment of  their  meaning  in  English.  {Setterman  y.  Ritz,  8  Sand.  784.)  But  omit- 
ting to  set  forth  the  words  in  the  language  in  which  they  were  published,  may 
be  remedied  by  amendment,  it  creates  only  a  yariance.  {Debanx  y.  Lehind, 
1  Code  Rep.  N.  S^  236.)  And  In  case  of  oral  slander  in  a  foreign  tongue,  it  should 
also  be  alleged  that  the  persons  present  understood  the  language  in  which  the 
words  were  spoken.    (Cro.  Eliz.  866.) 

e.  Where  the  libel  is  in  ambiguous  terms  or  by  insinuation,  it  is  requisite  to 
ayer  in  the  complaint  that  the  defendant,  by  means  of  the  words  insinuated  and 
meant  to  be  unoerstood  by  those  to  whom  it  was  published,  as  charging  the  plain- 
tiff with  the  crime  imputed.  And  whether  such  was  the  intention  of  the  defend- 
ant is  a  question  of  fact  to  be  determined  by  the  jury.  (R%mdeU  y.  Butler,  7 
Barb.  260.)  If  the  words  are  spoken  ironically,  there  must  be  au  express  aver- 
ment that  they  were  so  spoken.  (11  Mod.  86.)  It  is  said  that  where  the  words  are 
fairly  susceptible  of  a  construction  which  would  render  them  libelous,  the  com- 
plaint will  be  sustained  upon  demurrar,  although  the  words  may  also  be  inter- 
preted in  a  way  which  would  render  them  innocent  (  Wesley  y.  Bennett,  6  Abb. 
498.) 

/.  Where  a  publication  is  not  defamatory  on  its  face,  and  becomes  so  only  by 
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reference  to  eztrinaie  facts,  the  existence  of  those  facts  must  be  alleg^^d  in  the 
complaint  (Pike  r.  VanWormert  6  How.  171 ;  6  ui.  99  ;  J^  v.  Bennett,  6  Sand. 
54;  1  Code  Ben.  N.  a  247  ;  Deae  v.  Short,  16  How.  322 ;  Blaisdell  v.  Raymond, 
4  Abb.  446.)  Section  164  merely  diapensee  with  the  allegation  of  eztrineic  facts 
showing  the  application  of  the  words  to  the  plaintiff.  It  does  not  dispense  with 
the  necessity  of  an  averment  or  inuendo  when  it  becomes  essential  to  show  the 
meaning  of  the  vords  thetntelves,  (Id.)  These  extrinsic  facts  when  necessary  to 
be  averred,  must  be  averred  in  a  traversable  form ;  to  allege  them  bv  way  of 
inuendo  will  not  snffice.  (Caldtoell  v.  Raymond,  2  Abb.  193.)  Thus  where  the 
alleged  libel  was  the  publication  of  a  notice  that  the  plaintiff  had  married  E.  R, 
and  the  extrinsic  fact  relied  on  as  making  the  publication  libelous  was  that  E.  £. 
was  a  common  prostitute,  but  the  complaint  did  not  allege  this  fact  otherwise 
than  as  follows,  "Married,  J.  W.  C.  (plaintiff  meaning^  to  E.  E.  (meaning  a  pub- 
lic prostitute  known  by  that  name) ;  that  said  E.  R  is  and  was  a  public  prosti- 
tute, and  w<>ll  known  to  be  so,"  was  on  demurrer  held  insufficient.  (Id.)  The 
judge  in  that  case  said  that  not  only  roust  the  extrinsic  fact  be  alleged,  but  the 
allegation  of  it  roust  precede  the  inuendo.  The  office  of  an  inuendo  is  to  connect 
the  words  published  with  the  persons,  or  facts  and  extrinsic  circumstances  pre- 
viously named  and  set  forth  in  the  inducement,  and  to  explain  tneir  application 
thereto ;  and  being  merely  explanatory,  cannot  enlarge  tne  sense  of  the  words, 
or  supply  or  alter  them,  where  they  are  deficient  (Blaiidell  v,  Raymond,  14 
How.  266;  4  Abb.  446.)  Defects  in  inuendoei  are  usually  apparent  upon  the 
face  of  the  pleading,  and  formerly  would  have  been  taken  advantage  of  by  special 
demurrer,  but  now  the  remedy  is  by  motion  to  strike  out  (Id )  Where  in  a 
complaint  for  libel  there  is  an  inuendo,  such  as  that  it  is  not  supported  by  the 
prefatory  extrinsic  facts,  or  that  it  enlarges  the  meaning  of  the  words  charged, 
or  alters  them,  or  substitutes  other  words  in  their  place, — the  proper  remedy  is 
by  motion.  But  where  passages  in  a  complaint  for  libel,  although  in  the  form  of 
inuendoes,  were  obviously  not  intended  as  such  by  the  pleader,  but  were  inserted 
as  an  allegation  of  the  import  of  the  words  charged,  they  should  not  be  stricken 
out  on  motion,  but  the  defendant  should  answer  them  as  averments  of  issuable 
facta.     (Id) 

a.  In  an  action  for  slander  charging  the  plaintiff  with  carrying  away  the 
examination  of  S.  O.,  taken  by  and  deposited  with  T,  a  justice  of  the  peace,  the 
complaint  did  not  allege  that  the  examination  was  taken  by  the  justice  upon 
any  complaint  made  or  pending  before  him  against  S.  G.  or  any  other  person,  nor 
did  the  occasion  or  purpose,  or  whether  it  was  a  civil  or  criminal  proceeding, 
appear,  nor  that  T  had  jurisdiction, — ^held  on  demurrer  that  the  complaint  was 
defective  in  substance,  for  not  showing  that  the  examination  was  taken  on  a 
eharge  pending  before  T,  and  that  T  had  jurisdiction.  (Ayre»  v.  CovUl,  18  Barb. 
860.) 

b.  In  libel,  all  who  concur  in  its  publication  may  be  sued  together ;  but  in 
slander,  every  speaker  must  be  suea  separately  (Foreyth  v.  EdmineUm,  2  Abb. 
430) ;  and  this  rule  holds  even  in  the  case  of  man  and  wife ;  for  the  slander  by 
the  husband,  he  must  be  sued  alone;  for  the  slander  by  the  wife,  the  husband  and 
wife  must  be  sued  together ;  but  a  plaintiff  cannot  unite  in  one  action  a  cause  of 
action  for  slander  by  the  husband,  with  a  cause  of  action  for  slander  by  the  wife, 
although  th*  words  spoken  may  be  the  same.  For  a  libel  on  partners^  all  the 
partners  may  sue  together.  (Taylor  v.  Church,  4  Selden,  452.)  But  a  joint  action 
for  libel  cannot  be  sustained  by  the  members  of  a  company  or  association,  not 
being  partners  nor  persons  having  a  community  of  pecuniary  interest  wherein 
they  could  sustain  damages.  So  held  in  an  action  by  a  volunteer  hose-company 
in  the  city  of  New  York,  where  the  libel  consisted  of  a  charge  of  theft  against 
the  members  of  such  hose  company,  without  specifying  the  persons  referred  to. 
(Oiraud  v.  Beach,  S  E.  D.  Smitn,  387.)    See  ante,  p.  87  a. 

e.  In  all  actions  of  slander  for  words  nol  in  themselves  actionable,  the  right 
to  recover  depends  upon  the  question  whether  they  caused  special  damaee,  and 
the  special  damage  must  be  fully  and  accurately  stated.  If  the  special  damage 
was  a  loss  of  customers  or  of  a  sale  of  property,  the  persons  who  ceased  to  be 
customers  or  who  refused  to  purchase,  must  be  named,  and  that  if  they  are  not 
named  no  cause  of  action  is  stated.  {Linden  v.  Oraham,  1  Daer,  67 2.^  [Would 
the  failure  to  state  the  names  of  the  persons  be  more  than  uncertainty  or  want  of 
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definiteness  ?]  The  epecial  damage  to  rapport  an  action  for  defamatory  words, 
not  actionable  in  themselves,  must  result  from  injury  to  the  plaintiff's  reputation, 
which  affects  the  conduct  of  others  toward  him.  His  mental  distress,  physical 
illness  and  inability  to  labor,  occasioned  by  the  aspersion,  are  not  such  natural 
and  legal  consequences  of  the  words  spoken,  as  to  give  action.  The  cases  of 
Bradt  v.  Toim%  (18  Wend.  258);  and  Fuller  v.  Fenner  (16  Barb.  888,  overruled 
Terwilliaer  v.  Wandi,  Co't  of  Appeals,  Jan.  1869.)  The  loss  of  a  wife's  services 
from  illness,  the  conseqnence  of  mental  depression  resulting  from  defiEimatorv 
words  not  actionable  in  themselves,  will  not  stipport  an  action  by  the  husband. 
The  wife,  if  sole,  could  maintain  no  action  for  words  which  have  not  actually 
injured  her  reputation,  and  the  husband  cannot  recover  damages  from  her  inability 
to  laboif  where  she  could  not  if  a  feme  sole,  ( Wilson  v.  Goit,  Co*t  of  Appeals, 
Jan.  1859.) 

•a.  No  reporter,  editor  or  proprietor  of  a  newspaper  is  liable  for  a  fair  and  true 
report  in  such  newspaper  of  any  judicial,  legislative,  or  other  public  official  pro- 
ceedings, of  any  statement,  speech,  argument,  or  debate  in  tlie  course  of  the  same, 
except  upon  actual  proof  of  malice  in  making  the  report ;  which  is  not  implied 
irom  the  fact  of  puolication.  But  this  gives  no  protection  for  any  libelous  com- 
ments added  to  or  interspersed  with  such  report     (Laws  1864,  p.  814.) 

b.  Slander  of  Htle — To  maintain  an  action  for  slander  of  title  to  lands,  the 
words  spoken  must  not  only  be  false,  but  they  must  be  uttered  maliciously,  and 
be  followed,  as  a  natural  and  legal  consequence,  by  a  pecuniary  damage  to  the 
plaintiff,  which  must  be  specially  alleged  and  proved.  {Kendall  v.  Ston^^  1 
Belden,  14.)  In  stating  the  special  damage  of  the  loss  of  a  purchaser  or  of  an 
opportunity  to  raise  money  by  loan,  the  complaint,  it  is  said,  should  name  the 

Serson  who  refused  to  purchase  or  to  make  the  loan,  in  consequence  of  the 
ander.    (lAnden  ▼.  Oraham^  1  Daer,  670;    and  dee  Bailey  v.  Deant  6  Barb. 
297.) 

e,  MalidouM  prosecwtion. — [The  material  allegations  are,  (1)  a  prosecution  by 
defendant;  (2)  its  termination  &vorably  to  the  plaintiff;  (8) malice;  (4)  want  of 
probable  cause.]  The  complaint  must  allege  the  termination  of  the  suit  or  pro- 
ceeding alleged  to  have  been  malicious.  (Hall  v.  Fisher,  20  Barb.  442 ;  and  see 
JffcUl  V.  Su^am.  6  td  88 ;  Bacon  v.  Totonsend,  2  Code  Rep.  61 ;  Watkins  v.  Lees, 
6  Mees.  A  W.,  278.)  An  acquital,  or  an  ignoring  the  bill  by  the  grand  jury, 
terminates  the  prosecution  {Morris  v.  Seott,  21  Wend.  281 ;  Stone  v.  StevMrt,  12 
Cow.  219);  but  a  nolle  prosequi  does  not  {Goddardy.  Smith,  6  Mod.  261.)  In 
such  an  action,  if  it  appear  in  the  complaint  that  in  the  prosecution  alleged  to 
be  malicious  the  plaintiff  was  found  guilty,  the  fact  shows  there  was  probable 
cause  for  the  prosecution,  and  renders  the  complaint  defective  {Miller  v.  Deere^  2 
Abb.  1),  unless  it  also  appear  that  the  conviction  was  procured  by  the  fraud  of 
the  defendant  (Id)  Ana  where  the  action  is  for  maliciously  obtaining  an  order 
of  arrest  against  the  plaintiff,  the  complaint  must  show  that  such  order  of  arrest 
has  been  vacated,  or  that  it  was  void  ab  initio;  or  that  the  action  in  which  it 
issued  was  determined  in  favor  of  the  defendant  therein.  {Searll  v.  MeOraeken, 
16  How.  262.) 

d  Promise  to  marry. — [The  form  of  complaint  will  vary  according  to  the 
promise,  whether  it  be  (1)  to  marry  on  request,  (2)  in  a  reasonable  time,  (8)  at  a 
particular  time,  (4)  after  a  particular  event,  or  (6)  generally.  The  dl^terial  facts 
are,  that  in  consideration  that  plaintiff  promised  to  marry  defendant,  defendant 
promised  to  marry  plaintiff,  either  on  request  or  as  the  case  may  be ;  a  statement 
of  the  request,  the  expiration  of  the  time,  or  the  happening  of  the  event;  that 
plaintiff  offered  to  marry  defendant ;  and  defendant's  neglect  to  fulfill  hia 
promise.] 

e.  The  manner  of  stating  a  cause  of  action  formerly  in  use,  may  still  be 
employed.  {Leopold  v.  Poppenheimer,  1  Code  Rep.  89.)  The  action  lies  by  a 
man  against  a  woman.  (Cartb.  467;  Siefke  v.  Tuppey,  8*  Code  Rep.  28.)  It  can- 
not be  sustained  against  an  infant  {Hamilton  v.  Lomax,  6  Abb.  142),  but  may  be 
sustained  by  an  infant,  suing  by  guardian.  (  Warwick  v.  Bruce,  2  M.  A  S.  209 ; 
Willard  v.  Stone,  7  Cow.  28.)  The  fkct  that  the  defendant  was  married  when  he 
made  the  promise  does  not  deprive  the  promisee  of  the  right  of  action  on  it 
{Blattmacher  v.  Saal,  7  Abb.  409.)  In  sucn  a  case,  the  plaintiff  need  not  allege  a 
readiness,  offer,  or  request  to  marry.    (8  D.  <k  ll  680;  6  B.  A  AdoL  712;  ID. 
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^  R  ft6I.)  Exeept  in  the  case  of  a  promise  to  marry  on  request,  an  offer  to 
loarry  need  not  l>e  alleged  (1  Pare,  on  Cont  644 ;  aee,  nowever,  2  C.  <&  P.  634) ; 
and  where  the  defendant  has  married  another  woman,  a  request  need  not  be 
alleged.    {Caines  v.  Smith,  15  M.  ds  W.  189.) 

a.  In  an  action  for  a  breach  of  promise  to  marry,  the  complaint  followed  very 
eloeely  the  form  in  use  before  the  code  took  effeoty  and  after  stating  the  promise, 
set  out  the  breach  in  these  words, — "Yet  the  defendant,  in  dieregard  of  his  said 
promise  and  undertaking^  hut  etmtrivina  and  fraudulently  intending  craftily  and 
tubtUly  to  deceive  and  injure  the  plaintiff  in  this  reepect,  did  not  nor  would  per- 
form  his  said  promise."  On  motion  to  set  aside  the  complaint,  the  court  said. 
The  complaint  is  sufficiently  plain  to  apprise  the  defendant  of  the  charge  against 
him.  The  words  in  italic  are,  perhaps,  obscure  and  unnecessary,  and  fliust  be 
stricken  out-.    (Leopold  ▼.  Poppefiheimer,  1  Code  Rep.  40.) 

&  In  an  action  for  a  breacn  of  promise  to  marry,  the  loss  of  the  plaintiff's 
health  is  not  a  necessary  consequence  of  the  breach  of  the  promise  ;  and  to  admit 
proof  of  it  on  the  trial,  it  should  be  set  up  in  the  complaint  as  special  damage. 
[BedeU  v.  Powell,  13  Barb.  183.) 

e.  To  charge  eeparate  estate  of  a  married  vtoman, — In  an  action  to  charge  the 
separate  property  of  a  married  woman  with  a  debt  contracted  by  her  during 
coverture,  the  complaint  should  show  the  nature  of  the  debt,  and  if  it  is  evi- 
denced by  a  promiwory  note  or  bond  the  consideration  thereof,  and  that  she  had 
a  separate  estate  at  the  time  the  debt  was  contracted,  and  of  what  it  consisted 
and  its  situation  and  value,  and  that  she  made,  or  iutended  to  make,  the  debt  a 
charge  or  lien  on  such  separate  estate  at  the  time  she  contracted  it ;  and  the 
demand  for  judgment  should  be  that  her  separate  estate  be  charged  with,  and 
be  applied  to,  the  payment  of  the  debt,  and  that  a  receiver  be  appointed  to  t«ke 
poasession  of  the  estate  of  the  wife,  and  dispose  of  the  same,  or  so  much  thereof 
as  shall  be  neceseary  to  satisfy  such  debt  and  the  costs  of  the  action.  (Cobine  v. 
St.  John,  12  How.  336.)  A  complaint  which  stated  that  the  defendants  were 
husband  and  wife,  and  executed  their  promissory  note,  payable  to  the  plaintiffd, 
for  the  sum  of  $480,  sixty  days  after  date,  that  the  note  was  for  goods  purchased 
of  plaintiff  by  the  defendant  Isabella,  the  wife  of  the  other  defendant,  who  was 
doing  business  in  her  own  name  and  on  her  own  account,  and  apart  frum  her 
husband,  and  that  she  made  the  note  with  the  consent  of  her  husband, — it  was 
said  that  the  facts  stated  were  wholly  insufficient  to  charge  the  separate  estate 
of  the  wife.    (Phillipe  Y.Hagadornj  12  How.  17.) 

d.  In  an  action  to  reach  the  separate  estate  of  a  married  woman,  the  court 
can  make  no  personal  decree  against  her.  (Rogers  v.  Ludlow,  3  Sand.  Ch.  R.  109 ; 
Cobine  v.  St,  John,  12  How.  833.)  It  is  a  proceediuf^  in  rem  (Ashton  v.  Aylett,  2 
My.  ^  G.  Ill)  to  reach  her  separate  estate,  which  she  is  presumed  to  have 
charged  with  the  payment  of  the  debt,  or  so  much  of  it  as  will  be  sufficient  to 
satisfy  the  debt.  ( Vatiderheyden  v.  Matloryt  1  Corns.  452 ;  Owens  v.  Dickinson^ 
1  Cr.  4(  Ph.  48.)  To  enable  the  court  to  give  the  relief  demanded,  the  property 
which  it  is  proposed  to  reach  must  be  stated,  together  with  the  nature  of  the 
wife's  interest  in  it,  to  the  end  that  the  court  may  frame  its  decree  in  such  a 
manner  as  to  secure  the  equitable  debt,  with  as  little  injury  to  the  married 
woman's  estate  as  possible.  Thus,  if  payments  are  coming  due  the  wife,  out  of  a 
particular  fund,  the  court  will  decree  that  the  payments  be  applied  to  the  satis- 
faction of  the  debt,  if  they  are  sufficient  for  that  purpose  without  impairing  the 
fund  (Start  v.  Kirkwall,  3  Madd.  389 ;  N.  Am,  Coal  Co.  v.  Dyett,  1  Paige,  9) ;  or 
if  she  have  real  estate,  they  will  direct  that  the  rents  and  profits  be  applied. 
(Bulpin  V.  Clark,  17  Yes.  365.)  Whenever  relief  has  been  granted  against  the 
property  of  a  married  woman,  the  plaintiff  has  stated  the  particular  property, 
and  her  interest  therein  (1  White's  Lead.  Cas.  in  Eq.);  and  where  this  statement 
has  been  omitted,  the  bill  has  been  dismissed.  (Francis  v.  Wiggall,  1  Madd.  258; 
Aylett  V.  Ashtou,  1  My.  di  Cr.  106.)  And  where,  in  an  action  against  husband 
and  wife,  the  complaint  alleged  that  the  female  defendant  was  and  is  possessed 
of  certain  real  estate  in  her  own  right,  as  her  separate  estate,  and  that  she  had 
guaranteed  the  payment  of  the  note,  theaubject  of  the  action ;  and  then  prayed 
that  the  amount  of  the  note  might  be  declared  a  charge  on  her  separate  property, 
and  for  a  receiver,  but  did  not  in  anv  wise  desciibe  the  alleged  separate  estate ; 
the  dtffeodauts  demurred,  alleging  lor  cause  that  the  complaint  did  not  state 
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facts  saffieieDt  to  conBtitate  a  cause  of  action, — ^the  demurrer  vaa  allowed,  and 
the  court  said,  "  If  the  defeudant  should  suffer  a  default  on  such  a  complaint,  we 
could  giye  the  plaintiff  no  relief,  as  he  has  not  pointed  out  in  his  complaint  any 
fund  or  any  particularproperty  which  the  court  by  its  decree  could  direct  to  bio 
applied.  {8txtony,  Fleet,  6  Abb.  8;  15  How.  106.)  ^  [Did  the  defect  alleged 
amount  to  more  than  a  want  of  definiteness  and  certainty  in  partioularizing  the 
separate  estate  I]  An  allegation  that  certain  property  is  the  separate  property 
of  tiie  wife,  is  said  to  be  insufficient;  it  should  be  shown  how  it  became  her 
separate  property,  i  Rowland  y.  Fort  Edward  Paper  Mill  Co.,  8  How.  505 ; 
BUdey  y.  barkUey  2  Cai.  221.) 

a.  In  an  action  against  hwhand  and  mfe,  to  charge  the  separate  estate  of  the 
wife,  ubon  a  note  or  bond  signed  by  the  husband  and  wife,  the  legal  inference 
is  that  It  was  the  debt  of  the  husband.  The  legal  conclusion  is  that  it  could  not 
be  the  debt  of  the  wife,  she  beine  incompetent  to  contract  it  In  order  to 
charge  the  separate  estate  of  the  wife,  there  must  be  something  to  show  that  it 
^as  giyenjbr  her  benefit,  that^;^  fof  the  ^iis^f^j^r  separate  estate.  ^  Where,  in 
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cncas^rtntTcott^tkHft  adU  relief  otity^against  tn^'^psrac8*'^sCace  of  the  wife, 
not  against  the  husband,  a  judgment  for  want  of  an  answer  could  only  be  entered 
agiunst  the  property  of  the  wife— none  against  the  husband  4>er8onaUy.      The 
case,  upon  a  demurrer  by  husband  and  wife  to  the  whole  complaint,  may  ba 
treated  in  the  same  manner ;  and  then  it  is  that  the  wife,  with  the  hlisbana  for 
conformity,  demurs  that  no  cause  of  action  is  made  against  her  property.  (Qoodr 
aU  V.  McAdanif  14  How.  885.)    Thus,  where  the  complaint  alleged  that  the 
defendant,  J.  G.  M.,  and  P.  J.  his  wife,  executed  to  the  plaintiff  their  joint  and 
aeyeral  bond,  conditioned  for  the  payment  of  a  certain  sum  of  money,  and  that 
no  part  of  said  money  had  been  paid,  and  that  at  the  time  of  the  execution  of  said 
bond  and  the  commencement  of  the  action,  the  defendant  P.  J.  had  a  separate 
estate,  describing  it,  and  concluded  by  demanding  judgment  "  that  the,  said 
separate  estate  of  the  defendant  P.  J.  be  charged  with  the  payment  of  the  said 
deot,  due  on  said  bond,  and  that  her  said  separate  estate  be  applied  to  the  pay- 
ment of  said  debt  and  the  costs  of  this  action,  and  that  a  receiyer  be  appointed 
to  take  possession  of  said  separate  estate,  dispose  of  the  same,  and  satisfy /aid 
debt  ana  coats  out  of  the  ayails  thereof,  and  for  such  other  relief  as  to  the  court 
should  seem  meet**    To  this  complaint  the  defendants  demurred  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.    The  demurrer  was  allowed. 
b.  Where  work  and  labor  are  performed  and  materials  furnished  upon  the 
separate  estate  of  a  married  woman,  at  the  request  of  her  and  her  husband,  and 
the  husband  is  insolyent^  the  wife's  separate  estate  may  be  charged  in  equity 
with  the  payment  of  the  debt.      {Oolvin  y.  Currier^  22  Barb.  871 ;  and  see  Ba99 
y.  Bean,  16  Mow.  98.)    And  it  seems  in  such  case  the  separate  estate  will  be 
liable,  eyen  although  the  husband  be  soWent.    (Dickerman  y.  Abraham*,  21 
Barb.  551.)    But  the  mere  purchase  of  goods  by  a  married  woman,  haying  a^ 
separate  estate,  if  the  goods  are  not  required  for  that  estate,  would  not  consti- 
tute a  lien  on  such  separate  estate.     Property  purchased  by  a  wife,  unless  paid 
for  out  of  her  separate  estate,  belongs  to  her  husband,  would  be  liable  to 
seizure  for  his  debts,  and  he  would  be  Uable  to  an  action  for  the  price  of  it. 
The  mere  fact  that  the  seller  of  the  goods,  at  the  time  of  the  sale,  knew  the 
wife  had  a  separate  estate,  and  that  the  credit  was  giyen  on  that  account,  is  not 
sufficient  to  render  the  separate  estate  liable.    And  where  a  married  woman, 
cohabiting  with  her  husband,  professed  to  carry  on  a  grocery  business  on  her 
own  account,  and  purchased  goods  for  retailing  in  such  business,  it  was  held 
that  the  law  giyes  no  authority  to  a  married  woman  cohabiting  with  her  hus- 
band to  carry  on  business  as  a  feme  eole,  and  that  for  goods  so  purchased  the 
husband  was  liable,  and  not  the  separate  estate  of  the  wife.    {Base  y.  Bean,  16 
How.  93 ;  and  see  Lovett  y.  Robinson,  *l  id  105 ;  Ciirtis  y.  Engell,  2  Sand.  Ch.  R. 
287 ;  Oates  y.  Brower,  5  Selden,  206  ;  Freeman  y.  Oraer,  5  Duer,  477  ;  Dunderdale 
y.  Orymes,  16  How.  195;   Avogadro  y.  Bull,  4  E.  D.  Smith,  885;   Sieitzer  y. 

Valentine,  4  Duer,  96;  10  How.  109;  5  Duer,  125.)  It  seems  that  a  married 
woman's  contracting  a  debt^  either  for  herself  or  as  surety  for  her  husband, 
is  prima  fade  evidence  of  an  intent  to  charge  her  separate  estate.  (2  Story 
£q.  Juris.,  s.  1400 ;  Vanderkeyden  y,  Mallory,  1  Coma  452 ;  and  see  authon- 
ties  collected,   Yale  y.  Dederer,  21  Barb.  291.)      The  wife  of  a  farmer,  in 
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ih«  babit  of  directing  the  bii«ineB8  of  bis  farm,  purchased  a  span  of  horses,  say- 
ing she  bought  them  for  herself  and  gave  her  own  note  for  the  price.  The 
horses  were  used  on  the  husband's  farm,  with  hie  knowledge,  and  it  did  not 
appear  whether  or  not  the  wife  had  any  separate  estate.  In  an  action  agaiost 
the  husband  on  the  note,  held  that  it  was  a  question  for  the  jury  whether  the 
wife  did  not  act  in  the  purchase*  as  her  bus  baud's  agent.  {OcUes  v.  Brmoer,  6 
S«lden,  205.)  Thepromiaeory  oegotiable  note  of  a  married  woman  is  absolutely 
▼oid  (PhiUtpB  T.  Hagadorny  12  How.  17 ;  CMne  ▼.  8t  John,  12  td  883;  Cotm'v, 
Brock,  21  Barb.  547;  Stemburgh  ▼.  Hoffman,  15  Barb.  28),  and  furnishes  no 
cause  of  action  further  than  it  is  an  evidence  of  her  intent  to  charge  her  separate 
ertate.  (J?«/pi»  t.  Clarice,  17  Yes.  865 ;  Field  v.  PotffZe.  4  Buss.  112 ;  Matter  ▼. 
F\iUtT,  4  Bro.  C.  C.  19 ;   Van  Allen  v.  Humphrey,  16  Barb.  558.) 

a.  At  common  law,  the  separate  estate  of  a  married  woman  was  not  liable  for 
her  debts  eontracted  before  marriage,  unless  she  did  some  act  after  marriage, 
indicating  an  intention  to  chsrge  her  separate  estate.  (  Vanderheydan  t.  Mallory, 
1  Corns.  452.)  On  her  marriage,  her  debts  previously  contracted  became  the 
debts  of  her  husband;  but  now  by  statute  the  husband  is  liable  only  to  the  ex- 
tent of  the  property  he  ac(j[uires  of  his  wife,  and  an  action  may  be  maintained 
against  the  husb%nd  and  wife  jointly,  for  the  debt  contracted  before  marriage; 
but  the  judgment  binds  the  separate  estate  of  the  wife  only,  and  not  that  of  the 
husband.  '  {Late9,  1858,  p.  1057.)  This  liability  of  the  husband  continues  only 
during  the  coverture,  unless  a  judgment  has  been  recovered.  If  the  wife  sur- 
vives, and  no  judgment  has  been  obtained,  her  sole  liability  revives.  {Vander- 
heyden  v.  MaUory,  1  Coms.  452.)     • 

6.  The  judgment  to  enforce  a  charge  on  the  separate  estate  of  a  married  wo- 
man, is  in  rem,  and  not  in  personam.  (Coon  v.  Brook,  21  Barb.  549 ;  JHekerman 
V.  Abrahams,  id.  551 ;  Cobine  v.  8t.  John,  12  How.  888.)  The  judgment  creditor 
by  TJrtue  of  his  judgment,  can  reach  only  the  property  she  may  own  at  the  time 
she  contracts  the  debt,  and  not  any  property  she  may  afterwards  acquire.  If  a 
married  woman  owns  no  property  on  the  day  she  contracts  the  debt,  although 
she  afterwards  " has  millions  of  property,"  the  creditor  cannot  reach  it.  (Id)  It 
does  not  authorize  the  issuing  an  execution  (id. ;  Chapman  v.  Lemon,  11  How. 
23f),  except  perhaps  in  cases  within  the  law  of  1858,  supra.  (Foot  v.  Morris,  12 
N.  Y.  Leg.  Ods.  61 ;  Tale  v.  JOederer,  21  BarK  290 ;  but  this  case  was  reversed 
in  the  court  of  appeals,  January,  1859.)  See  Form  of  judgment  to  chme  the 
separate  estate  of  a  married  woman  (21  Barb.  292).  The  judgment,  if  deSctive 
in  the  first  instance,  may  be  amended.  (Diekerman  v.  Abrahams,  21  Barb.  658.^ 
«.  An  action  to  charge  the  separate  estate  of  a  married  woman  cannot,  it 
seems,  be  maintained  in  a  justice's  court  (Chapman  v.  Lemon,  11  How.  285 ;  Coon 
V.  Brook,  21  Barb.  550),  nor  in  the  supreme  court  for  a  demand  less  than  $100. 
{Cobine  v.  J^,  John,  12  How.  887  ;  and  see  Shepherd  v.  Walker,  7  id  46.) 

d  Bv  married  woman^ — A  complaint^  in  an  action  by  a  married  woman,  which 
stated  that  a  passenger-carrier  undertook  to  carry  her  and  her  baggage  from 
California  to  New  York  ;^hat  the  baggage  was  her  separate  property,  and  was 
stolen  on  the  passage,  is  good  in  substance.  If  further  particulars  as  to  the  time 
or  manner  of  her  acquisition  of  the  baggage  as  separate  property,  or  to  show  it 
to  be  such,  are  material,  the  remedy  is  by  motion.  (Spies  v.  Acees,  Transit  Comp, 
5  Duer,  662.    See  on/^^p.  88  e.f.  g.)i 

e.  Where  a  married  woman  lends  money  of  her  own,  and  of  which  her  hus- 
band never  had  possession,  and  takes  a  note  payable  to  herself,  she  may  sue  on 
such  note  without  joining  her  husband.    (Smart  v.  Comstoek,  24  Barb.  411.) 

/.  For  monev  had  and  received — **  The  action  for  money  had  and  received  will 
lie  whenever  the  defendant  hss  received  money  belonging  to  the  plaintiff  which, 
aceording  to  equity  and  justice,  he  ought  to  refund  or  pay  over.  (  Wiseman  v. 
Lyman,  7  Mass.  R.  266;  Wright  v.  Butler,  6  Wend.  290;  Fddy  v.  Smith,  IS  id, 
488.)  It  takes  the  place  of  a  bill  in  canity,  and  should  be  encouraged  within 
proper  limits.  It  should  not  be  extended,  however,  to  cases  in  which  the  defend- 
ant may  be  deprived  of  any  right,  or  subjected  to  any  inconvenience  thereby. 
(Tbwsey  v.  Preston,  1  Conn.  R.  175  ;**  Rathbone  v.  Stocking,  2  Barb.  145,  Allen  J. 
See  Carpenter  v.  Stillwell,  8  Abb.  460.)  A  complaint  which  stated  that  on,  Ac, 
"the  defendants  were  indebted  to  Z.  in  the  sum  of  $7,000,  for  moneys,  notes  and 
effects,  before  that  time  had  and  received  to  and  for  the  use  of  Z.,  the  particulars 
of  which  will  appear  on  reference  to  the  annexed  account^  whi&  is  true, 
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And  fonns  part  of  ihU  eoniplaini  ;*'  that  being  so  indebted,  they  became  liable  to 
pay  that  eum  to  Z,,  or  hie  aesigas  on  request,  and  promised  to  pay  it  him  ;  and 
then  averred  an  aasignment  of  the  debt  to  the  plaintiff ;— one  it«m  m  the  annexed 
account  read  thus:  "To  notes  reeeiyed  on  tne  Mercantile  Insurance  Company 
$10,164  24/* — was,  on  demurrer,  held  not  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  It  does  not  follow  because  a  defendant  receives  natet  and  effect* 
to  a  plaintiff's  use,  that  he  becomes  liable  to  pay  the  amount  of  them.  If  he  haa 
become  so  liable,  the  facts  which  make  him  so  liable  should  be  set  forth.  (Lienan 
y.  Lincoln,  2  Duer,  670.)  A  statement  of  a  cause  of  action  as  thus  was  held 
sufficient :  the  plaintiff  alleges  that  the  eaid  intestate  at  the  time  of  his  death  was 
indebted  to  the  plaintiff  in  the  sum  of  $6,000,  for  money  had  and  received  by  the 
said  intestate  to  the  use  of  the  plaintiff,  and  that  no  part  thereof  has  been  paid 
to  the  plaintiff.  {Adams  ▼.  Holly,  12  How.  82f(.)  Where  the  complaint  stated 
that  plaintiff  was  the  owner  of  certain  vessels,  and  had  paid  certam  moneys  aa 
hospital  moneys  to  the  authorities  of  the  State  of  New  York,  which  they  subse- 
quently directed  to  be  repaid,  that  thereupon  defendant,  as  the  agent  of  the 
plaintiff,  received  from  said  authorities  a  large  portion  of  said  moneys,  to 
the  amount  of  $1,650 ;  that  payment  of  said  moneys  had  been  demanded,  and 
defendant  had  not  paid  any  part  thereof,  a  motion  to  make  the  complaint  defi' 
nite  and  certain  was  deniea  ;  and  it  was  held  that  the  defendant,  if  he  desired 
more  specific  information,  must  obtain  it  by  means  of  the  bill  of  particulars. 
{Sloman  v.  Schmidt,  8  Abb.  5.) 

0.  Where  a  carrier  or  other  party  has  goods  which  he  refuses  to  deliver  to  the 
owner  unless  paid  an  illegal  demand,  and  the  owner  of  such  goods  pays  such  de- 
mand to  obtain  the  goods^  he  may  recover  the  amount  paid  as  money  had  and 
received.  (Harmony  v.  Bingham^  2  Kernan,  99.)  It  is  not  a  voluntary  payment. 
If  a  payment  is  voluntary,  it  cannot  be  recovered.  Money  paid  on  a  tax-collect- 
or's warrant,  there  being  no  misrepresentation  or  mistake  of  fact,  cannot  be  recov- 
ered on  its  being  ascertuned  that  there  was  a  defect  in  the  assessment^  rendering 
the  tax  void,  which  appeared  from  the  warrant  (Harlem  R.  R,  Oo.  v.  Marsh, 
2  Kernan,  308 :  and  see  Hill  y.  Supervisors  of  Livingston  Co,,  id.  62 ;  Unwin  y. 
Leaper,  1  Man.  <k  6.  748.) 

b.  A  bailee  or  depositary  is  not  liable  to  an  action  until  a  demand  and  refusal. 
Therefore,  when  money  is  left  with  another  in  naked  deposit,  for  the  benefit  of 
the  owner,  the  latter  cannot  maintain  an  action  to  recover  it  until  a  demand  has 
been  made  upon  the  depositary  to  restore  it,  and  he  refused  so  to  do.  (Phelps  v. 
Sostwiek,  22  Barb.  814.) 

e.  Where  money  is  paid  by  mistake,  in  an  action  to  recover  it  no  demand  of  its 
return  need  be  allegeo.    ( Utica  B'k  v.  Van  Oiesen,  18  Johns.  486.) 

d  In  an  action  by  a  purchaser  to  recover  money  paid  in  part  execution  of  a 
contract  which  has  been  received  by  the  vendor,  the  plaintiff  is  not  obliged  to 
allege  a  tender  or  readiness  to  pay  the  price  agreed  upon.  (Maine  v.  Sing,  8 
Barb.  585.) 

0.  Where  a  plaintiff  sued  in  tort  for  the  conversion  of  a  promissory  note,  held 
that  after  trial  and  an  appeal,  the  complaint  could  not  be  amended  so  as  to  make 
the  action  one  to  recover  the  avails  of  such  note  as  money  had  and  received. 
(AndretDs  v.  Bond,  16  Barb.  633.)  And,  where  the  plaintiff  as  one  cause  of  action 
claimed  to  recover  the  possession  of  a  draft  which  he  alleged  to  belong  to  him, 
and  to  be  wrongfully  detained  by  the  defendant,  and  as  a  second  cause  of  action 
claimed  to  recover  possession  of  $7,260  of  money  which  he  alleged  to  be  his  prop- 
etty,  wrongfully  detained.  At  the  trial  he  proved  that  the  defendant^  as  his 
agent,  had  sold  a  quantity  of  pork  and  received  therefor  the  draft  claimed, 
which  he  procured  to  be  discounted,  and  had  the  money  yut  to  his  own  credit  in 
bank ;  after  he  had  done  so,  the  plaintiff  demanded  of  lum  the  draft  or  the  avails 
thereof,  and  the  defendant  refused  to  deliver  sama  Upon  this  proof  the  plaintiff 
claimed  to  recover  as  upon  contract,  the  money  due  him  from  defendant, — ^held  he 
could  not  do  thi^  and  was  nonsuited.     (  Walker  v.  Bennett,  16  N.  Y.  260.) 

/.  Under  a  complaint  for  money  had  and  received,  a  plaintiff  may  recover 
money  deposited  with  a  stakeholder,  to  abide  a  result,  the  subject  of  a  wager. 
(O^McUey  v.  Reese,  Q  Barb.  658.)  Or  the  plaintiff  may  complain  specially.  J<'or 
the  form  of  a  special  complaint,  see  6  Baro.  668. 

g.  See,  Constable,  ante,  p.  159  e,  g. 
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«.  When  a  person  not  an  attorney  or  foreign  factor,  entrusted  by  the  owner 
^th  a  note  against  a  third  party,  for  coUectioo,  receives  the  money  thereon,  but 
neslects  to  pay  it  over,  an  action  may  be  maintained  against  him  for  the  mooey 
eofiected,  without  any  previous  demand.  {Hickok  v.  Hiekok,  18  Barb.  682.) 
And  where  a  person  receives  money  to  r^nit  to  another,  and  he  fails  to  remit,  he 
becomes  liable  to  an  action  without  any  demand.  (Stauy  v.  Qrahamt,  4  Keman, 
497.) 

h.  A  foreign  factor  is  not  liable  to  an  action  for  the  proceeds  of  sales  made  by 
him  for  account  of  his  principal  on  commiasioD,  until  a  demand  made  by  the 
principal  or  instructions  to  remit  Therefore,  in  an  action  against  a  foreign  fac- 
tor to  recover  the  proceeds  of  sales  effected  by  him,  the  complaint  must  allege  a 
demand  and  refusal  before  action  commenced  ( WaldiBn  y.  CrafUy  2  Abb.  803 ;  S.  C, 
4  K  B.  Smith,  490) ;  and  the  rule  applies  to  a  domestic  factor  {BaWd  v.  WalktTt 
12  Barb.  298;  Brink  v.  Bolsm,  8  tdL  887 ;  and  see  LyU  v.  Murray,  4  Sand.  590; 
Hevback  v.  Mollman,  2  Duer,  252).  In  Renia  v.  Crou  (6  CaL  29),  a  complaint  for 
money  had  and  received,  which  did  not  allege  a  demand,  was  held  bad  on  demur- 
rer; and  in  an  action  against  an  agent  for  not  accounting,  it  was  held  a  request 
to  account  and  pay  over  must  be  alleged.  (Bvahnell  v.  M*C€nd«y,  7  Cal.  421.) 
Where  goods  are  left  with  a  mercantile  firm  to  sell  on  commission,  and  a  demand 
is  subsequently  made  by  the  owner  od  a  member  of  the  firm  for  the  goods  or  a 
settlement^  which  is  not  complied  with,  that  is  a  sufiident  demand  to  authorize  a 
suit  (Baird  v.  Walker,  12  Barb.  298.)  For  a  demand  on  one  of  two  joint 
debtors  is  a  demand  on  both.  (OiesUr  v.  Aeoata,  5  Selden,  285.)  Where  a  com- 
plaint alleged  that  the  defendant  was  the  treasurer  of  the  plaintiffs,  and  "  that 
the  defendant  is  indebted  to  the  plaintiffs  $5,800  for  money  received  by  the 
defendant,  while  acting  as  such  treasurer,"  and  then  set  forth  the  items  received 
and  the  dates  when  received.  The  defendant  demurred  on  the  ground  that  focts 
sufficient  to  constitute  a  cause  of  action  were  not  stated,  and  it  was  areued  that 
before  the  plaintiffs  could  maintain  an  action,  they  must  have  demanded  the  bal- 
anee  in  the  defendant's  hands,  and  a  demand  should  have  been  alleged.  The 
demurrer  was  overruled ;  and  the  court  said,  **  If  the  defendant  is  not  hable  until 
demand  mad^  on  him,  the  allegation,  as  a  matter  of>fact,  that  he  is  indebted,  and 
a  statement  of  the  moneys  received,  is  an  allegation  that  all  that  is  essential  to 
make  him  indebted  has  been  done,  and  consequently  that  a  demand  has  been 
made.    {.Second  Av.  JR.  JL  v.  Coleman,  24  Barb.  800.) 

e.  Money  lent, — [The  material  allegations  are,  (1)  that  money  was  lent ;  (2) 
it  has  not  been  repaid.]  It  is  not  necessary  to  allege  that  the  loan  was  at  Uie 
defendant's  request     (  Victor t  r.  Davia,  1  DowL  A  L.  984.) 

d.  A  complaint  by  assignees  of  a  claim,  stating  the  cause  of  action  thus:  '*The 
defendant  was  indebted  to  one  James  Whitney  on  the  8d  of  November,  1858,  in 
the  sum  of  $5,046,  being  a  balance  of  account  due  finom  said  defendant  to  said 
Whitney  on  an  account  for  money  lent  by  said  Whitney  to  said  defendant,  and 
for  money  paid,  laid  out,  and  expended  by  said  Whitney  to  and  for  the  use  of 
said  defendant,  and  at  his  request,"  was,  on  motion  that  the  same  be  made  more 
definite  and  certain,  held  to  be  sufficient,  and  that  if  the  defendant  had  "  any 
doubt  as  to  the  items  in  respect  to  which  a  reeovery  is  sought  bis  remedy  is  to 
demand  a  copy  of  the  account  constituting  the  cause  of  action  stated  in  the  com- 
plaint" (Cudlipp  Y.  WkippU,  1  Abb.  107 ;  4  Duer,  610.)  A  complaint  which 
alleged  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $4,500  for 
money  lent  and  for  money  found  due  from  the  defendant  to  the  plaintiff  on  an 
account  stated,  was^  on  motion  that  it  be  made  certain,  held  defective  in  not 
alleging  with  sufficient  certainty  whether  the  plaintiff  sought  to  recover  on  one 
or  two  causes  of  action,  and  if  upon  two,  what  sum  was  claimed  to  be  due 
upon  each.    (Clark  v.  Farley,  8  Duer,  645.) 

i.  The  plaintiff  lent  the  defendant  money,  and  received  from  the  defendant 
shares  in  a  company  as  a  security,  and  agreed  to  give  twenty-one  days'  notice  to 
the  defendant  before  proceeding  to  compel  the  re-payment  of  the  loan,  or  of  any 
part  thereof,  and  upon  re-payment  of  any  part  of  the  loan,  to  give  back  a  propor- 
tionate amount  of  shares;  held,  that  after  twenty-one  days  the  plaintiff  was  not 
bound  to  declare  sp«cially,  averring  a  tender  or  the  shares,  but  that  he  might 
declare  in  the  usual  form  for  money  lent.  (8  Bing.  N.  C.  10, 787. — Scott  v.  Parker, 
1  O.  <k  D.  258.) 

12 


178  COMPLAINT.  [§  142,  Bubd.  3. 

a.  Money  paid. — ^[The  material  allegaiiooB  are,  ^1)  money  paid  to  use  of 
defendant;  (2)  at  hia  reqaeet ;  (8)  it  has  not  been  repaid.]  If  one  person,  without 
a  compulsion  of  law,  or  legal  obligation,  pay  the  debt  of  another  without  a  pre- 
yious  request,  the  debtor  is  not  liable  for  the  amount  thus  paid.  {BarihohmewT, 
Jackson^  20  Johns.  28;  Dunbar  ▼.  WillianUf  10  id.  259.)  Therefore,  to  recover  for 
money  paid,  it  must  be  alleged  to  have  been  paid  at  the  request  of  the  defendantw 
Where  an  indoreee  of  a  note  has  paid  up  the  whole  note  and  become  the  legal 
owner  of  it,  he  can  either  sue  the  endorser  on  the  note,  or  for  money  paid.  But 
if  he  has  only  paid  the  note  in  part,  he  cannot  sue  thereon,  but  may  sue  the 
endorser  or  maker  for  the  money  aotually  paid  for  him  at  his  request  (BaJcer  t. 
Martin,  8  Barb.  686;  DygeH  y.  (Trots,  9  id  606;  Barkery.  Vauidy,  16  id.  177; 
and  see  Neaee  v.  Merew^  16  ui  818.) 

h.  A  joint  action  by  a  subsequent  indorser  against  separate  prior  indorsees 
for  money  paid  for  the  use  of  the  defendants,  cannot  be  maintained.  {Boerker  y, 
Cauidy,  16  Barb.  177.) 

e.  In  an  action  to  recover  money  alleged  to  have  been  paid  by  the  plaintiff 
as  surety  for  J.  Y.,  upon  notesgiven  by  J.  V.  to  L.  J.,  and  signed  by  the  plaintiff 
and  the  defendants  and  H.  v.,  as  co-sureties,  the  complaint^  after  alleging  the 
facts,  among  others,  that  he  had  paid  the  amount  of  the  notes,  alleged  that  none 
of  the  money  had  been  repaid  to  him  by  H.  V.  or  by  the  defendants ;  nor  had 
the  portion  he  was  entitled  to  collect  of  his  co-sureties  been  repaid  to  htm  by  any 
person,  but  part  thereof  was  still  due.  A  motion  by  the  defendants,  requiring 
the  plaintiff  to  make  the  complaint  more  definite  and  certain,  stating  what  part 
of  the  money  paid  by  the  plaintiff  had  been  repaid,  and  how  much  was  remain- 
ing due,  was  denied  on  the  ground  that  the  complaint  did  not  admit  that  any 
part  of  what  the  defendants  were  bound  to  contribute  had  been  paid,  and  if  any- 
thing had  been  paid  it  was  matter  of  defence.  Van  Dmnark  y.  Van  JDemark,  18 
How.  872.^    p?he  defendant's  remedy  was  a  motion  for  a  bill  of  particulars. — JSd] 

d  Unaer  an  allegation  in  a  complaint  that  the  plaintiff  had  paid,  laid  out, 
d^c.,  moneys  for  the  defendant,  evidence  to  charge  the  defendant  as  an  endorser 
of  a  promissory  note  cannot  be  received.  Nor  can  such  evidence  be  received  in 
support  of  an  allegation  that  the  defendant  guaranteed  the  payment  of  the  note. 
{Gottrell  V.  Oonklin,  4  Duer,  46.) 

e.  For  Penalties. —  In  Morehou^e^  overseer,  dte.  y.^Orilley  (8  How.  481),  an 
action  fur  the  recovery  of  penalties  imposed  by  statute  for  violations  of  the  excise 
law,  the  complaint  set  fortn  that  the  defendant  was  indebted  to  the  plalntiffis, 
overseers,  <!ec.,  "  in  the  sum  of  |26 — penalty  incurred  by  said  defendant  at,'*  Ac, 
'*for  violations  of  the  provisions  of  section  16,  title  9,  ctiapter  20  of  part  1  of  the 
revised  statutes,  between  the  1st  of  October,  1862,  and  the  commencement  of  the 
action,  but  on  what  particular  day  the  plaintiffs  are  unable  to  state."  To  this 
the  defendant  demurred,  alleging  for  cause  that  the  complaint  did  not  state 
the  place  where,  the  time  when,  the  kind  or  quantity  of  liquor  sold  by  the 
defendant,  or  that  any  liquor  was  sold  by  defendant."  Barculo,  J.,  held  the 
demurrer  well  taken,  and  adjudged  the  complaint  insufficient,  observing 
that  it  would  have  been  good  under  the  provisions  of  the  revised  statutes 
(2  R.  3.  482,  §  10).  which  specially  authorizes  such  a  form  of  pleading,  but 
that  that  provision  had  been  abrogated  by  §  140  of  the  code,  and  that  the 
complaint  should  have  set  forth  the  facts  constituting  the  cause  of  action. 
In  a  subsequent  case.  The  People  v.  Bennett  (6  Abb.  884),  also  an  action  to 
recover  a  penalty  imposed  by  statute,  the  complaint  alleged  that  the  defend- 
ant on,  dec,  that  day  being  Sunday,  at,  (fee,  did  publicly  keep  intoxicating  liquors 
contrary  to  the  provisions  of,  <fec  (describing  the  statute^  whereby  the  defendant 
was  indebted  to  plaintiffs  in  the  sum  of  |60  for  the  benefit  of  the  police  contin- 
gent fund.  On  a  motion  by  the  defendant  to  set  aside  the  complaint  for  irregu- 
larity, Birdseye,  J.,  considered  that  inasmuch  as  Justice  Barculo,  in  Morehoute 
y.  Crilley  (supra),  apparently  did  not  haye  brought  to  his  notice  section  471  of 
the  code,  that  case  could  not  "well  be  considered  a  decisive  authority,  •  *  • 
the  consideration  of  the  question  being  manifestly  incom[^ete,"  and  he  held  that 
the  provisions  of  2  R.  S.  4B2,  §  10  were  still  in  force.  This  last  decinon  was,  we 
are  informed,  affirmed  on  appeal  at  general  term,  and  seems  to  accord  with  ffk  of 
Genesee  v.  Patchin  Bk  (3  Keman,  814 ;  <m^e,  p.  188  a.) 

/.  In  penal  actions  founded  on  a  statute,  a  reference  to  the  statute  is  usually 


§  142,  snbd.  2.]  ok  a  statutb  sight.  179 

made  for  the  puipoee  of  informinif  the  defendant  distinctly  of  the  natnre  and 
eharacterof  the  offence  {Shaw  v.  Tobias,  8  Coins.  190) ;  and  in  cases  where  no  gen- 
eral fonn  of  complaining  is  giyen,  the  plaintiff  must  set  forth  the  particular  acta 
and  oDiieeions  which  constitute  the  cause  of  action ;  and  where  the  general  form 
allowed  by  2  R.  Si  482»  s.  10,  is  resorted  to,  the  section  of  the  statute  imposing 
the  penalty  must  be  accurately  referred  to.  {Ike  People  y.  Brooks,  4  Denio,  469 ; 
CoUr.  Smith,  14  Johns.  198 ;  Bigelow  t.  Johnson,  18  -id.  428.)  But  omitting  to 
refer  to  the  statute  la  a  defect  in  form  only.    {(/ If  alley  v.  Reese,  6  Barb.  658.) 

tL  Where  a  statute  provided  that  in  actions  for  penalties  it  should  be  lawful 
to  declare  generally,  stating  the  section  of  the  act  under  which  the  penalty  was 
claimed,  held  that  it  was  sufficient  to  refer  to  the  section  by  its  number.  (City 
of  Utiea  y.  Richardson,  6  HiU,  800.) 

6.  A  public  statute  need  not  be  recited  or  referred  to  in  pleading,  and  all  that 
seems  material  is,  that  enough  be  stated  to  bring  the  case  within  it  (Carrie  v. 
InqalU,  12  Wend.  70;  Bayard  y.  Smith,  17  id.  88 ;  Ooelet  v.  Cowdry,  1  Duer.  132. J 
"W^ere  the  act  prohibited  is  not  an  offence  at  common  law,  the  complaint  should 
conclude, — against  the  form  of  the  statute.  (7%tf  People  y.  Barton,  6  Cow.  290.) 
See,  Injuries  causing  death, 

c~  The  complaint  need  not  negatlye  a  proyiso  in  the  section  giying  the 
penalty,  furnishing  mere  matter  of  excuse.  (Bennett  y.  Hurd,  8  Johns.  488 ; 
Sheldon  y.  Clarke,  I  id.  618 ;  Teel  y.  Fonda,  4  id  408;  Hart  v.  Cleis,  8  id  41.) 
But  where  a  statute  declares  an  act  unlawful,  and  makes  an  exception  in  the 
enacting  clause  and  not  in  the  proviso,  the  exception  must  be  negatived.  (First 
Bap.  Chureli  y.  Schenectady  R.  R.  Cotnp.,  6  Barb.  819.  See,  ante,  p.  162  6  ;  and  see 
Bezter  Plank  Road  y.  Allen,  16  Barb.  16.) 

d.  If  one  statute  imposes  a  penalty  on  a  public  officer  for  every  refusal  to 
perform  his  duty,  and  another  statute  imposes  a  duty,  in  a  complaint  for  the  pen- 
alty, it  would  be  sufficient  to  refer  to  the  former  statute  only.  (Morris  v.  The 
Peojpie,^  Demo,  ZSl.) 

e.  In  a  complaint  for  uung  unlawful  weights  (1  H,  S.  779  &  87),  it  is  not 
necessary  to  allege  that  the  defendant  knowingly  used  them.  (Bayard  v. 
Smith,  17  Wend.  88.) 

/.  For  a  cause  of  action  given  by  statute, — ^In  a  complaint  for  a  cause  of  action, 
given  by  statute,  it  is  not  necessary  to  refer  to  the  statute,  nor  to  allege  that  the 
cause  01  action  arose  after  the  passage  of  the  law;  all  that  is  requisite  is  to  state 
a  time  when  the  cause  of  action  arose  subsequent  to  the  time  when  the  law  went 
into  operation :  the  time  thus  stated  will  be  deemed,  prima  facie,  the  true  time  ; 
and  aUhough  the  parties  are  not  bound  by  the  allegation  as  to  time,  yet  if  it 
should  appear  by  tbe  evidence  that  the  transaction  occurred  at  a  time  not  within 
the  statute,  it  would  be  ground  for  a  nonsuit  (Brovm  v.  Harmon,  21  Barb.  610, 
Sl  B.  Strong,  J.) 

g.  In  an  action  which  is  not  founded  upon  and  did  not  exist  at  common  law, 
but  is  based  wholly  upon  the  statute,  there  must  iu  order  to  sustain  the  action, 
be  a  positive  allegation,  not  only  of  tiie  acts,  but  of  the  qualifications,  if  any,  pre- 
scribed by  the  statute.  (Id) 

h.  But  where  the  statute  giving  the  cause  of  action  prescribes  what  the  plain- 
tiff shall  state  in  his  complaint,  and  requires  a  reference  to  be  made  to  the 
statute,  in  such  a  case  the  statute  requirement  must  be  complied  with,  or  the 
plaintiff  cannot  recover.    (See  Schroeppell  v.  Coming,  2  Corns.  132.) 

See,  Bonds,  Injury  causing  death,  Penalties,  Public  officer. 

i  To  recover  personml  property, — ^An  action  to  recover  possession  of  personal 
property  will  lie,  although  the  goods,  the  subject  of  the  action,  have  been  previ- 
oosly  transferred  by  the  defendant  to  some  other  person,  and  are  not  under  the 
manual  control  of  the  defendant  at  the  time  the  action  is  commenced.  (  Van 
Neste  Y,  Oonover,  20  Barb.  647.)  This  was  the  conclusion  the  general  term  arrived 
at  In  one  case,  where  the  complaint  alleged  that  the  defendant  had  become 
poaicsacd  of  and  wrongfully  detained  from  the  plaintiff  twelve  tons  of  hay,  the 
property  of  the  plaintiff,  and  demanded  that  the  defendant  might  be  adjudged  to 
delnrer  it  up  to  the  plaintiff.  The  answer  was  a  general  denial  It  appeared  on 
the  trial  that  the  defendant  had  never  had  possesmon  of  the  hay,  ana  was  only 
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connected  witli  it  by  having  bid  for  it  at  public  rendue  and  been  declared  the 
pnrchaser ;  that  at  the  time  of  the  Bale,  the  hay  in  question  was  mixed  with  other 
nay,  and  there  had  been  no  delivery  of  it  to  the  defendant.  The  plaintiff  was 
nonsuited,  and  on  refusing  a  motion  to  set  aside  the  nonsuit,  Harris,  J.,  said,  **  To 
sustain  an  action  for  the  wrongful  detention  of  personal  property  and  for  delivery 
thereof,  it  must  appear  that  at  the  time  of  the  commencement  of  the  action  the 
defendant  had  such  control  over  the  property  that  he  might  have  delivered  the 
possession  to  the  plaintiff.  A  wrongfm  withholding  implies  a  power  to  deliver." 
{Elwood  V.  Smith,  9  How.  628.)  And  the  same  judge  expressed  himself  to  the 
like  effect,  Maxioell  v.  Famwn  (7  id.  236.) 

a.  In  an  action  to  recover  personal  property,  the  complaint  was  In  effect  that 
the  plaintiff  on,  <bc,  was  lawfully  possessed,  as  of  his  own  property,  of  a  watch 
of  the  valae,  <&c.,  and  that  on,  <l;c.,  at  dec  ,  Ae  did  lend  said  watck^  without  any  con- 
sideration therefor,  to  the  defendant  for  the  space  of  four  days,  and  the  defendant 
promised  within  that  time  to  return  said  watch  to  the  plaintiff;  but  the  defend- 
ant, intending  to  defraud  the  plaintiff,  had  not  re-delivered  said  watch  to  him, 
although  often  requested  so  to  do,  but  had  converted  and  disposed  of  the  same 
to  his  own  use,  <&c  The  defendant  answered,  he  is  not  informed  and  cannot 
state  whether  the  plaintiff  on,  <&c,  was  possessed,  as  of  his  own  property,  of 
said  watch,  and  further  specifically  dmies  that  the  plaintiff  on,  Ac,  aid  leave 
such  watch  with  the  defendant  for  any  period,  with  the  promise  of  defendant  to 
return  same  to  plaintiff;  and  defendant  denies  all  fraudulent  intent  on  his  part 
towards  plaintiff,  or  any  unlawful  conversion  of  said  watch  to  his  own  use; 
and  further,  that  the  plaintiff  on,  <&c.,  at  d^c,  for  a  full  conuderation  agreed  to 
be  paid  the  defendant  to  the  plaintiff,  sold  and  delivered  said  watch  to  defendants 
The  plaintiff  replied,  denying  that  on,  <&c.,  the  day  named  in  the  answer,  or  at 
any  other  time,  for  a  full  consideration,  or  for  any  consideration,  agreed  to  be 
paid  by  the  defendant,  the  plaintiff  sold  the  said  watch  to  the  defendant,  but  that 
the  defendant  wrongfully  and  unlawfully  converted  the  same  while  it  was  the 
property  of  the  plaintiff  On  the  trial,  the  plaintiff  gave  no  evidence,  claiming 
that  there  was  no  denial  of  any  material  allegation  of  the  complaint,  and  that  he 
was  entitled  to  judgment;  the  presiding  judge  (Taylor)  held  otherwise,  and  the 
defendant  had  judgment.  The  plaintiff  appealed,  and  on  the  appeal  it  was  held 
that  it  did  not  appear  that  the  watch  came  to  the  hands  of  the  defendant  other- 
wise than  by  the  allegation  that  the  plaintiff  lent  same  to  him.  The  allegation, 
therefore,  was  material  For  although  a  general  allegatitm  that  defendant  had 
the  watch  in  his  possession,  without  showing  how^  would  have  been  sufficient,  vet^ 
as  the  plaintiff  had  chosen  to  make  the  allegation  in  that  form,  and  in  none  other, 
the  allegation  was  an  issuable  one.  The  denial  in  the  answer,  of  that  allegation 
of  the  complaint,  was  bad  in  form — was  a  negative  pregnant— might  be  strictly 
true,  and  yet  be  only  a  denial  of  the  time  when  the  loan  was  made — still  it  con- 
troverted the  allegation  of  the  complaint.  It  might  on  motion,  have  been  struck 
out,  or  required  to  be  made  definite  and  certain.  {Mton  y.  Markhtun,  20  Barb. 
843.) 

6.  A  complaint  which  alleged  that  the  defendants  became  possessed  of  and 
wrongfully  detained  from  the  plaintiff  the  goods  and  chattels  aescribed  in  the 
schedule  annexed,  to  the  value  of  $1,500,  and  demanded  judgment  for  that 
amount,  was  held  after  verdict  to  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  aemble  that  it  would  have  been  good  on  demurrer,  and  was  not  even 
liable  to  objection  for  want  of  definiteness  or  certainty.  {Hunter  v.  Hudson  River 
Iron  and  Machine  Co.  20  Barb.  493.)  Where  the  plaintiff  claimed  as  the  assignee 
of  a  right  of  action  which  had  accrued  to  his  assignoB  by  a  conversion  by  the 
defendant  of  personal  property  of  such  assignor.  Answer,  general  denial,  and 
other  defences^  On  the  trial  the  conversion  alleged  was  proved,  but  it  was  not 
proved  that  after  the  assignment  to  the  plaintiff  he  had  made  any  demand  on  the 
defendant ;  and  on  this  ground  the  defendant  moved  for  a  nonsait.  The  motion 
was  denied.  On  appeal  to  the  court  of  appeals,  it  was  said,  "  No  demand  or 
refusal  was  necessary  to  maintain  the  action.  By  the  assignment  the  plaintiff 
succeeded  to  all  the  rights  of  the  assignor,  this  is  a  necessary  consequence  of  the 
assignability  of  the  claim,  as  distinguished  from  the  property  converted.  (1  Sel- 
den,  344 ;  McKee  v.  Judd,  2  Kernan,  626.)    If  the  assignment  had  been  of  the 
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property,  the  convenion  before  the  assignment  would  not  have  enured  to  the 
•asigoee.    (JBcwman  v.  £atott,  24  Barb.  628.) 

a.  The  innocent  holder  of  the  personal  property  of  another  cannot  be  said  to 
fafiTe  converted  it,  L  e.,  to  wroDgnilly  withhold  it  from  the  owner,  until  it  has 
been  demanded  of  him  by  the  owner  and  he  has  refused  to  deliver  it,  or  until  by 
aome  act  of  his  he  has  rendered  the  demand  and  refusal  an  Idle  ceremony ;  and 
there  cannot  be  a  conversion  unless  by  an  act  done  with  intent  to  convert  it  to  his 
own  use  or  that  of  some  third  person,  or  unless  the  act  had  the  effect  to  destroy  it 
or  t4>  cfaaoge  its  quality.  (Fouldet  v.  WilUmghby,  8  M.  <&  W.  540 ;  Tallman  v. 
THTck,  26  Barb.  167 ;  SeovUl  v.  Griffith,  2  Eernan,  516.)  In  Fuller  v.  Lewit  (13 
How.  219 ;  8  Abb.  388),  as  reported,  Gierke,  J.,  is  made  to  decide  that  in  an  action 
•gainst  such  a  holder  to  recover  the  property,  the  fact  of  the  demand  and  refusal 
must  be  alleged  iji  the  complaint  The  report  is  very  meager,  and  does  not  state 
tlie  form  of  the  complaint  No  doubt  the  pleading  justified  the  decision;  but 
the  demand  and  refusal  are  not  the  conversion,  but  onlv  the  evidence  of  it  {Hill  v. 
Covell,  1  Coma.  524^ :  unlawfully  converted,  is  a  question  of  fact  {Covell  v.  Hill,  2 
Selden,  881) ;  and  tacts,  not  evidence,  are  to  be  stated.  To  charge  that  defendant 
**  converted  and  disposed  "  of  the  property  to  his  own  use,  is  the  "  usual  form  of 
alleging  a  conversion  of  a  chattel.  It  was  not  under  the  former  system,  and  is 
nol»  in  my  opinion,  now,  necessary  to  state  the  manner  in  which  tne  defendant 
has  converted  property  for  which  trover  is  brought,  but  the  simple  allegatioo  that 
he  has  done  so  is  sufficient"  The  allegation  that  tlie  defendant  has  converted  it 
[the  subject  of  the  action],  refers  to  some  act  by  which  the  property  could  be 
converted.    {Decker  "v.  MaUkews,  2  Eernan,  824,— Denio,  J.) 

h.  Where  a  complaint  alleged,  "  that  the  defendant  took  and  converted  to  his 
own  use  one  black  horse  of  the  value  of  $175,  the  property  of  A.  P. ;  that  after- 
wards said  A.  P.  sold  and  assisrned  said  horse  to  the  plaintiff,  of  which  the  defen- 
dant had  notice ;  that  plaintiff  had  demanded  possession  of  said  horse,  which 
defendant  refused ;  and  claimed  judgment  *'  for  tne  recovery  of  said  property  and 
damages  for  the  detention," — the  defendant  demurred,  (1)  That  the  complaint 
did  not  atat«  facts  sufficient  to  constitute  a  cause  of  action;  that  the  conversion 
allied  was  before  the  assignment  and  no  consideration  for  the  assignment  was 
alleged ;  (2)  That  several  causes  of  action  (trover  and  replevin)  were  improperly 
united;  (8)  That  the  prayer  for  relief  should  have  been  either  for  delivery  or 
damages,  and  not  both  unless  the  causes  of  action  had  been  separately  stated.  On 
appeal  to  the  general  term,  it  was  held,  reversing  the  decision  at  special  term, 
that  the  complaint  was  sufficient ;  that  the  allegation  as  to  the  conversion  before 
the  assign ment,  although  needless,  did  not  essentially  affect  the  complaint  or 
make  the  action  equivalent  to  trover;  that  the  complaint  would  have  been  suf- 
ficient if  it  had  stated  the  assignment,  and  that  the  defendant  had  possession  of 
and  wrongfully  detained  the  property,  and  prayed  delivery,  and  damages  for 
detention  That  there  was  no  misjoinder  of  causes  of  action,  in  fact  no  joinder  at 
alL  The  complaint  set  forth  only  one  cause  of  action,  and  demanded  only  one 
kind  of  remedy.  That  it  was  not  necessary  to  allege  any  consideration  for  the 
assignment.     ( Vocel  v.  Babcoek,  1  Abb.  177.) 

e.  The  right  ot  an  administrator  to  sue  in  his  own  name  for  personal  property 
of  his  intestate  converted  at  any  time  after  the  death  of  the  intestate,  even  before 
the  gp^nt  of  the  It^tters  of  administration,  has  not  been  taken  away  by  the  code. 
[Sheldon  v.  Moy.  11  How.  15.) 

d,  A  sale  and  delivery  of  goods  procured  through  the  false  representations  of 
the  vendee  in  regard  to  his  solvency  and  credit  and  as  between  the  vendor  and 
vendee,  passes  no  title  to  the  vendee  ;  and  the  vendor  may,  without  any  previous 
demand  and  refusal,  maintain  an  action  against  the  vendee  to  recover  possession 
of  the  goods;  and  in  such  a  case  a  complaint  in  the  form  of  the  old  d<>claratioa 
in  replevin,  without  anv  allegation  of  a  demand  of  the  goods  or  of  the  circum- 
stances of  the  sale  ana  delivery,  is  sufficient  {Hunter  v.  Hiidson  River  Iron  and 
Uaehiwe  Co.,  20  Barb.  500.)  If  the  goods  had  passed  into  the  hands  of  an  innocent 
and  bona-fide  purchaser,  then  before  an  action  would  lie  for  the  recovery  of  the 
goods  from  him,  perhaps  a  previous  demand  and  refusal  might  be  necessary.  {Id.) 
Bat  although  the  venaor  mayy  in  an  action  to  recover  such  goods,  complain  in 
the  form  used  in  replevin,  yet  the  defendant  may  move  to  have  such  a  complaint 
made  definite  and  certain,  by  stating  the  facts  out  of  which  the  cause  of  action 
iroee.    {Id) 
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a.  If  the  plaintiff,  instpad  of  complftining  in  the  general  form  m  need  in  re- 
plevin, undertakes  to  state  the  facts  out  of  which  the  cause  of  action  aro8<',  he 
must  show  not  only  that  the  defendant  was  insolvent  at  the  time  of  the  parchase, 
hot  that  the  defendants  knew  of  snch  insolveney  {id. ;  McCracken  v.  Cholteeil,  4 
Selden,  188);  nor  will  the  fact  that  the  vendee  knew  of  his  insolvency  at  the 
time  of  the  purchase,  be  alone  sufficient  to  vitiate  the  sale ;  it  must  also  be  shown 
either  that  the  vendor  was  induced  to  part  with  his  goods  by  thefal9e  repre- 
sentations of  the  vendee  as  to  his  solvency,  or  that  the  vendee,  remaining  silent 
as  to  his  condition,  got  possession  of  the  goods  withoat  any  intention  to  pay  for 
them.    (Buckley  v.  Artcher,  21  Barb.  585.) 

h.  In  an  action  to  recover  damages  for  the  detention  of  personal  property,  it 
is  not  necessary  to  set  forth  the  platntifTs  title  in  the  complaint  otherwise  than 
by  a  general  averment  of  ownership ;  and  under  such  an  averment  if  contro- 
verted, the  plaintiff  may  give  evidence  of  the  manner  in  which  he  acquired  title. 
{Heine  v.  Anders&n,  2  Duer,  818.)  The  complaint  should  show  a  wrongful  taking, 
and  that  is  sufficiently  shown  by  an  allegation  that  the  defendant  tooK  the  prop- 
erty of  the  plaintiff  and  unjustly  detained  it.  Such  an  allegation  imports  a 
tortious  taking.  {Ohildi  v.  nart^  7  Barb.  870.)  The  complaint  must  also  allege 
that  the  property  is  the  property  of  the  plaintiff,  and  this  should  be  done  by  a 
direct  and  traversable  averment,  and  not  by  allegations  of  the  evidence  of  owner- 
ship. It  is  not  sufficient  to  allege  that  the  plaintiff  is  entitled  to  the  possession 
of  the  goods,  and  that  they  are  the  property  of  him,  the  plaintiff,  by  virttte  of 
attachments  duly  issued  by  justices  of  the  peace,  and  delivered  to  the  plaintiff  as 
a  constable,  to  be  executed.  {Vandettburffh  Y.VanValkenburff,  8  Barb.  217.)  An 
allegation  that  the  plaintiff"  whs  the  owner  and  entitled  to  the  immediate  posses- 
sion of  the  goods,"  was  held  to  be  an  allegation  of  fact;  and  the  court  said,  '*The 
case  is  not  analogous  to  those  in  which  the  averment  of  ownership  is  a  mere 
conclusion  of  law  from  the  facts  previously  stated.  The  averment  here  is  not  a 
conclusion  of  law,  for  no  facts  are  stated  from  which  such  a  conclusion  would 
follow.  It  is  not  a  conclusion  of  law,  but  the  affirmation  of  a  fact.  {Davis  ▼. 
ffoppoekf  6  Duer,  256.)  And  in  an  action  to  recover  real  property,  it  was  held 
that  an  allegation  that  "plaintiff  is  the  owner,"  was  an  allegation  of  fact. 
( Walter  v.  Lochoood,  28  Barb.  288.) 

e.  Under  a  complaint  for  taking  and  detaining  personal  property,  a  plaintiff 
cannot  enforce  a  specific  lien  upon  property,     {(^it  v.  Sill,  8  Barb.  lOS.) 

d.  A  declaration  in  replevin  in  the  cepit,  had  to  show  a  wrongful  taking;  but 
it  was  sufficient  to  allege  that  the  defendant  took  the  property  of  the  plaintiff 
and  unjustly  detains  the  same.  Such  an  allegation  imports  a  tortious  taking. 
(Childi  V.  ffart,  7  Barb.  870.) 

e.  In  an  action  for  levying  upon  property  exempt  from  execution,  it  is  not 
necessary  to  allege  in  the  complaint  that  the  property  was  exempt  from  execu- 
tion.    {Stevens  v.  Somerindyke,  4  E.  D.  Smith,  418.) 

/  Public  officer. — In  an  action  by  an  officer  of  a  foreign  corporation  in  his 
own  name,  on  a  bill  or  note,  the  property  of  sVich  corporation,  the  complaint,  should 
state  the  existence  and  terms  of  the  foreign  law  under  which  the  corporation  waa 
organized,  and  which  authorizes  the  plaintiff  to  sue  in  its  behatit  {Myers  v. 
Jfachado,  14  How.  149  ;  6  Abb.  198.)  Thus  where,  in  such  a  case,  the  complaint 
alleged  that  the  plaintiff  was  a  public  officer  of  a  certain  banking  company,  duly 
created  by  the  laws  of  Great  Britain,  and  as  such  was  '*  duly  authorized  "  to 
commence  an  action  on  behalf  of  said  bank,  and  that  the  action  was  for  the 
benefit  and  on  behalf  of  said  bank,  on  demurrer  for  defect  of  parties,  it  was  held 
that  the  averment  that  the  plaintiff  was  "  duly  authorized  "  was  not  an  averment 
of  a  fact,  but  of  a  conclusion  of  law,  and  that  the  complaint  was  also  defective 
in  not  setting  forth  the  existence  and  terms  of  the  statute  under  which  the  bank 
was  orizanized,  and  which  gave  the  plaintiff  authority  to  sue.    (Id) 

ff.  On  a  recofffiiganee. — ^The  complaint  need  not  set  out  the  facts  which  show 
the  offi<2er  had  jurisdiction  {Champlain  v.  The  People,  2  Com*.  88 ;  Tlie  People  v, 
Millis,  5  Barb.  611 ;  77ie  People  v.  Kane,  4  Denio,  580) ;  nor  the  order  directing 
the  prosecution  of  the  recognizance.  {The  People  v.  Blankman^  17  Wend.  252.) 
If  the  recognizance  was  taken  out  of  court,  the  complaint  should  allege  that  it 
was  filed  and  recorded  in  court  {The  People  v.  Van  Epps,  4  Wend.  887);    but 
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tbis  reqniremeat  is  saiiafied  by  a  referenee  to  the  recogsi£aDe«  as  a  reeord.  (Tht 
Peoflt  T.  ffuffgifis,  10  Wend  464.)  It  seems  it  should  be  alleged  that  the 
defendant's  default  for  not  appearing  was  entered  of  reeord,  and  that  the  ball  did 
not  pr&duee  him  ;  but  these  par^ieiSars  are  imported  in  an  averment  that  the 
pfincipal,  though  called,  did  not  appear.    (Id) 

a.  By  Stneea  Nation  of  Indians. — An  action  brought  by  the  Seneca  Nation 
of  Indians  in  their  own  name,  upon  a  promissory  note  given  and  made  payable 
to  them,  may  be  sustained ;  and  it  is  not  necessary  that  they  should  aver  their 
act  of  incorporation,  or  their  authority  to  sue  in  the  courts  of  this  State.  (Uie 
Smuea  Nation  of  Indians  v.  Tyler,  14  How.  109.) 

b.  To  set  anda  fraudylent  deed — The  complamt  alleged  that  on,  <&c.,  F.  was 
owner  of  certain  real  estate,  that  on  that  day  the  plaintiff  commenced  an  action 
against  him  for  debt,  and  sued  out  an  attachment  against  his  property,  as  an 
absconding  debtor,  and  delivered  same  to  the  sheriff,  who  attached  the  real 
estate  of  F. ;  that  plaintiff  obtained  a  judgment  in  said  action,  docketed  same,  and 
iasoed  execution  thereon,  on,  &^\  that  sheriff  satisfied  a  portion  of  the  judg- 
ment out  of  the  porsonal  property  of  F. ;  that  on,  Ac  (a  day  prior  to  the  issuiog 
the  attachment),  F.  assigned  all  his  property  to  the  defendant,  who^  under  such 
aaaignment,  claimed  to  hold  same ;  that  such  assigoment  was  fraudulent  and  void, 
and  made  with  intent  to  hinder,  delay,  or  defraud  the  creditors  of  F.,  and  par- 
ticularly the  plaintiff;  and  prayed  ju  dgment  that  the  assignment  should  be  set 
aside, — held  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
{WiUon  V.  Forsyth,  24  Barb.  106 ;  and  see  Amer.  Ex,  ffk  v.  Webb,  16  How.  193.) 

c.  Where  an  application  is  made  to  the  discretionary  power  of  a  court  of 
equity,  as  for  the  delivering  up  and  cancelliug  a  written  instrument,  the  special 
eireumetances  that  alone  justify  the  exercise  of  such  a  power  must  be  set  forth 
in  the  complaint,  since  these  are  emphatically  the  facts  which  constitute  the 
eause  of  action.    (Field  y.  HoWrook,  14  How.  104.) 

d  Complaint  to  set  aside  an  award  for  defects  not  appearing  on  its  face. 
See  Borrows  v.  Milbank,  5  Abb.  28. 

e.  Against  shareholders  — As  to  complaint  in  actions  by  creditors  of  manu- 
iMturing  corporations  in  the  county  of  Herkimer,  see  Herkimer  Co.  B*k  v.  Fur- 
man,  17  Barb.  116;   Wtdker  v.  Cram,  id.  119. 

/.  SpeeiJU  ptrfarmanee — The  complaint  in  an  action  for  specific  perform- 
anee  of  a  contract  for  the  sale  and  purchase  of  land,  need  not  supply  the  cir- 
enmstances  which  will  furnish  materials  and  guidance  for  drawing  a  decree  or 
judgment  directing  a  conveyance  with  a  definite  description,  so  that  an  officer 
may  go  upon  the  ground  and  sdeot  the  farm.  Such  a  degree  of  certainty  is  not 
necessary.     (RUhards  v.  Edick,  17  Barb.  261.) 

g.  Against  or  by  stockholders  of  corporations, — In  an  action  sgainst  a  stock- 
holder of  a  corporation  formed  under  the  statute  for  the  formation  of  corpora- 
tions for  manufacturing,  <&c.,  'purposes  (Laws  of  1849,  ch.  80),  founded  on  a 
judgment  recovered  against  sucli  corporation,  it  is  sufficient  for  the  complaint 
to  allege  the  recovery  of  such  judgment  without  any  reference  to  the  considera- 
tion and  circumstances  of  the  original  indebtedness.  (Peckham  v.  Smith,  9  How. 
486 ) 

h,  A  complaint  by  certain  stockholders  in  a  corporation,  on  behalf  of  them- 
selves and  the  other  stockholders,  against  a  former  agent  of  the  corporation  for 
misapplication  of  funds  of  the  corporation  received  by  him,  should  allege 
that  tne  corporation  by  its  officers  baa  refused  to  sue.  A  demurrer  to  a  com- 
plaint for  want  of  such  an  allegation,  was  sustained.  (  VanderbUt  v.  Garrison, 
S  Abb.,  361);  see  Shareholdert. 

i.  Bent — In  an  action  for  rent  doe  where  there  is  a  lease  under  seal,  the 
plaintiff  may  elect  to  sue  on  the  covenant,  and  thereby  make  the  covenant  his 
caose  of  action,  or  he  may  sue  fur  the  subsequent  use  and  occupation,  and  make 
thai  his  cause  of  action.    (Ten  Eyck  v.  Hovghtaling.  12  How.  528.) 

j.  The  complaint  in  an  action  by  the  landlord  against  an  assignee  of  the  lease, 
was  held  good  on  demurrer,  although  it  did  not  aver  that  the  rent  wa^  unpaid  at 
the  commencement  of  the  action,  but  merely  that,  although  frequently  requested, 
the  assignee  has  refused  to  pay.    (Holsman  v.  De  Gray,  6  Abb.  79.) 

k.  A  covenant  for  payment  of  rent  runs  with  the  land.  Where,  in  an  action 
for  rent,  the  complaint  alleged  that  the  grantor  and  covenantee,  Y.  B.,  died  on. 
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(fee,  seized  of  t1i«  rent  in  question ;  that  hj  hU  Tnll  he  deyised  the  rent  to  W. ; 
whereupon  and  whereby  he  became  seised  of  the  rent;  and  that  on,  Ac,  W.  con- 
veyed said  rent  to  A.  w.  and  others,  and  the  latter  conveyed  it  and  all  arrears 
thereof  to  the  plaintiff:  held  sufficient,  not  only  to  show  that  the  plaintiff 
was  entitled  as  assignee  of  a  ohose  in  action,  to  sue  for  the  rent  doe  and  unpaid 
at  the  time  of  the  assignment  to  him,  but  that  he  was  also  the  assignee  of  the 
covenant  for  the  payment  of  the  rent  subeequectly  aooruing.  The  complaint  in 
such  a  ease  need  not  allege  that  after  the  plaiBtiii  became  assignee  of  tne  rent, 
he  continued  to  be  the  owner  until  the  action  was  commenced.  In  the  absence 
of  any  allegation  to  the  contrary,  this  is  a  legal  presumption,  and  need  not  be 
alleged  or  proved.  {Van  Rentuelaer  v.  Botiesteel,  24  Baro.  866.)  Tn  an  action 
for  rent  against  an  assignee  of  a  portion  of  the  demised  premises,  the  owners  of 
the  other  portions  of  the  lot  need  not  be  made  partiea  After  a  partition,  eaoh 
owner  becomes  severally  and  independently  liable  for  his  proportionate  share  of 
the  rent    (Id.) 

a.  In  a  complaint  against  an  sssignee  of  a  lease,  it  is  not  necessary  to  show 
haw  he  became  such  assignee.    (Norton  v.  Vulteef  1  Hall,  884.) 

6.  Undsrtaking.  See  ^ondl^In  an  action  on  an  undertaking  given  to  dis- 
charge an  attachment  issuing  out  of  a  court  of  general  jurisdiction,  it  is  not 
necessary  to  allege  that  the  court  had  jurisdiction  to  issue  the  attachment.  All 
that  need  be  alleged  is  the  pending  of  a  suit  {Oruyt  v.  PhiUips,  16  How.  120  ; 
7  Abb.  206.)  The  same  was  held  in  an  action  on  a  bond  given  on  the  granting 
of  an  injunction.    (LoomU  v.  Brown,  16  Barb.  825.) 

e.  In  an  action  asainst  the  sureties  in  an  undertaking  given  by  the  defend- 
ant for  the  return  of  specific  personal  propertv,  it  is  not  necessary  to  dlege  the 
issuing  an  execution  against  the  original  defendant  {Stark  v.  Heath,  1  Abb. 
831 ,  4  K  D.  Smith,  96.) 

d.  In  an  action  on  an  undertaking  g^ven  by  a  defendant  in  a  proceeding  of 
claim  and  delivery,  the  complaint  must  state  that  the  property  was  delivered  to 
the  defendant  {Niekenon  v.  ChatterUm,  7  Oal.  668.)  And  in  an  action  by  aa 
assignee  of  an  undertaking  in  snch  a  proceeding,  it  is  sufficient  for  the  plaintiff, 
by  way  of  8howin|f  his  title,  to  allege  that  the  undertaking  was  duly  assigned  to 
him,  without  alleging  that  the  judgment  in  the  action  was  also  assigned.  {Mor^ 
ange  v.  Mttdge,  6  Abb.  248.) 

e.  In  an  action  on  an  undertaking,  given  on  the  issuanee  of  an  injunction,  it  is 
a  sufficient  statement  of  the  nature  of  the  action,  the  manner  of  its  commencement, 
place  of  trial,  jurisdiction  of  the  court,  <&e.«  to  allege  that  an  injunction  was 
granted  in  the  action,  by  a  justice  of  the  court  and  that  issues  were  joined  in  the 
action,  and  judgment  rendered  thereon.    {LoomU  v.  Brown,  16  Barb.  826.) 

/.  Um  and  occupation. — [The  material  allegations  are,  (1)  occupation  by 
defendant ;  (2)  by  permission  of  plaintiff.]  The  statute  giving  an  aotion  for  use 
and  occupation,  applies  only  to  the  case  of  a  demise,  actual  or  implied,  (Smith 
T.  Stewart,  6  Johns.  46;  Osgood  v.  Dewey,  IS  id  240 ;  Bancroft  v.  Wardwell,  id. 
489. ]f  The  action  lies  against  a  lessee  by  deed,  holding  over  after  the  expiration 
of  his  term.  {Abeel  v.  Radcliff,  \Z  id  297.)  But  not  against  a  tenant  nolding 
over,  against  whom  summary  proceedings  are  commenced  immediately  on  the 
expiration  of  the  term,  and  he  ejected.  {Bradshaw  v.  FeathBratone-haugh,  1  Wend. 
134.) 

g.  The  action  will  not  lie  where  there  has  been  no  occupation,  aetual  or  eon- 
ttruciiffe.  ( Wood  v.  Wilcox,  1  Denio,  87 ;  Clevee  v.  Willoughbg,  7  Hill,  88 ;  Glover 
▼.  Wileon,  2  Barb.  264 ;  Oroawdl  v.  Crane,  7  td  191 .  Beach  v.  Orag,2  Denio,  84.) 
An  occupation  the  defendant  might  have  had  if  he  h«d  not  voluntarilv  abstainea 
from  it,  IS  sufficient  to  support  the  action.    (  Weetlake  v.  Degraw,  25  Wend.  669.) 

A.  The  complaint  was  as  follows :  "  The  complaint  of  the  plaintiff  shows  that 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $800  and  interest  thereon, 
from  and  after  the  16th  day  of  May,  1847,  for  the  use  and  oceupation  of  certain 
lands  an^  tenements  [describing  them],  being  the  property  of  the  plaintiff^  for 
and  during  the  following  years  [describing  them],  for  whi<m  the  plaintiff  claims 
the  said  sum  of  $800,  with  interest  as  aforesaid,  for  which  principal  money  and 
interest  the  plaintiff  demands  judgment  On  demurrer  it  was  held  not  to  state 
facts  sufficient  to  constitute  a  cause  of  action ;  that  it  did  not  show  any  relation 
of  landlord  and  tenant,  and  none  could  be  presumed  from  the  facte  stated. 
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'"ntl«  in  th«  pUintiff  and  use  and  oeonpaiion  by  defendant  are  not  enongfa.  All 
the  facts  stated  may  be  true,  and  there  be  no  relation  of  landlord  and  tenant" 
{Mall  T.  SfmthmayJi  16  Barb.  S2.)  An  averment  that  defendant  occupied  plain- 
tiiPs  land,  without  sayine  it  waa  by  the  plaintifiTs  permiwion,  is  no  more  sufficient 
than  to  say,  the  plaiotifir  performed  work  for  defendant,  without  saying  it  was 
done  at  his  request  (Bradley  t.  Davenpcrtf  4  Conn.  R.  4.)  No  €sa>ress  promise 
is  alleged,  and  no  fact  alleged  from  which  one  may  be  implied.    (Id) 

a.  A  hnsband,  after  his  wife's  death,  may  maintain  an  action  for  use  and 
oeeopation  of  the  wife's  reA  estate,  by  the  permUsion  of  the  plaintiff  and  hi$  toi/e 
dnring  coverture.     (Jones  t.  Paiterwnt  11  oarb.  672.) 

h.  VThere  a  plaintiff  becomes  the  grantee  and  owner  of  premises,  at  the  time 
oceupied  by  the  defendants,  under  an  unsealed  and  unexpired  lease,  at  a  specified 
som  per  annum,  and  becomes  such  owner,  and  an  assignee  of  such  lease,  with 
&e  assent  of  such  tenants,  and  they  continue  to  occupy  the  premises  after  notice 
of  such  facts,  and  that  the  plaintiff  is  their  landlord,  and  without  objection,  the 
plainliff  can  recover  for  subsequently  accruing  renty  on  a  complaint  which  merely 
states  that  he  is  owner  of  the  premises,  and  that  the  defendants  occupied  them  at 
their  request  and  by  his  permission,  and  that  the  use  of  them  is  worth  $284  14. 
But  he  can  only  recover  at  the  rate  specified  in  the  lease  under  which  the  defend- 
ants entered.    (Peekham  v.  Leary^  6  Duer,  494.) 

e.  Where  a  plaintiff  in  an  action  against  a  lessee  and  his  surety  declares 
generally  for  use  and  occupation,  the  defence  being  a  general  denial,  and  the 
plaintiff  on  the  trial  introduces  the  lease  and  guarantee  in  evidence,  the  defend- 
ants may  then  avail  themselves  of  the  misjoinder.  The  objection  could  not  be 
nused  until  the  plaintiff  put  the  instruments  in  evidence.  (  Fhalen  v.  JDingee,  4 
EL  D.  Smith,  879.  [Query — Was  there  more  than  a  failure  of  proof  against  the 
airety,  and  should  not  the  plaintiff  have  had  judgment  agunst  the  lessee?  see  in 
note  to  section  274,  potty  1  Keman,  801.] 

d  Work  and  eervicee, — If  one  person  render  services  for  another,  without  his 
request  or  consent  and  against  his  will,  he  cannot  recover  therefor  [Galkine  v. 
Parker^  21  Barb.  276);  and  therefore  on  complaining  upon  an  indebtedness  for 
past  service,  it  is  necessary  to  aver  that  the  service  was  performed  upon  request^ 
otherwise  from  all  that  would  appear  upon  the  record,  the  service  may  have  oeen 
a  voluntary  courtesy.  {Comstoei  v.  8mithy1  Johns.  87;  6  Wend.  647.)  Such 
averment  of  request  may  be  sustained  by  evidence  of  facts  from  which  a  request 
may  be  implied.  (Ingrakam  v.  Gilbert,  20  Barb.  162.)  A  et^sequent  implied 
promise  is  equivalent  to  a  previous  request    (Id,) 

e.  Where  a  complaint  alleged  an  indebtedness  by  the  defendant  to  the  plain- 
tiff, for  work,  labor,  and  services  of  the  plaintiff  for  the  defendant,  and  for  the 
matwials,  Ac,  supplied  by  the  plaintiff  in  and  about  such  work,  as  follows :  $426 
for  the  balance  due  to  him  on  a  contract  between  them,  dated,  <bc.  [describing? 
it],  and  $162  for  extra  work  and  services  not  included  in  said  contract,  and 
performed  by  plaintiff  in  and  about,  <&c.,  the  court  said,  the  complaint  was 
grossly  defective  in  not  setting  out  the  facts  upon  which  the  alleged  balance 
srose.    (Brown  v.  Oolie,  1  E.  D.  Smith,  267.) 

/  A  coMplaint  which  alleged  that  the  defendant  was  indebted  to  the  plaintiff 
for  services  for  the  defendant  by  the  plaintiff  done  and  bestowed  as  the  attorney 
of  the  defendant,  and  at  his  request,  and  for  money  paid  out  and  expended  for 
the  defendant  at  his  request,  previous  to  January,  1862,  was  held  sufficient  after 
judgment  (Beehnan  v.  Plainer,  16  Barb.  660.)  Probably  it  was  not  sufficiently 
definite ;  for  a  complaint  which  alleged  that  the  plaintiff  at  the  defendant's  request 
rendered  other  services  as  agent,  for  which  he  is  entitled  to  have  as  a  &ir  reward 
$60,  also  for  work,  labor  and  services  done  and  materials  furnished  by  the  plain- 
tiff for  the  defendants,  was  held  to  be  indefinite  and  uncertain.  (Cheeborough 
y-N,  r  and  Erie  B.  R  Co.,  26  Barb.  9 ;  18  How.  657.) 

ff.  Where  a  claim  was  for  the  construction  and  delivery  pf  patterns  for  a  gas 
meter,  made  and  delivered  for  a  fixed  sum, — ^it  was  held  that  tne  complaint  was 
properly  framed  as  for  work,  labor  and  materials.  "  The  plaintiff  unaertook  to 
do  work  and  furnish  materials  necessary,  when  he  undertook  to  make  and  deliver 
the  patterns.  The  compensation  being  fixed  at  a  gross  sum,  did  not  alter  the 
daim."    (Pnnce  v.  Doum,  2  £.  D.  Smith,  626.) 

h.  One  who  rendered  services  in  the  supposed  relation  of  lawful  wife,  cannot, 
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on  discovering  that  the  marriage  was  void,  reeorer  on  an  implied  promiM  to  pay 
for  them.    {Croptey  ▼.  Sweeney,  7  Abb.  129;  27  Barb.  810.) 

a.  Where  in  an  action  to  recover  the  price  agreed  to  be  paid  for  the  building 
a  school-honee,  a  complaint  which  alleges,  that  the  plaintiff  had  performed  all  the 
work  and  labor  of  bimding  and  completing  the  school-huuse,  ana  liad  fulfilled  all 
the  conditions  of  the  contract  in  every  respect,  except  wkerein  the  mme  were 
aftertoarda  waived  and  aUered  by  the  direction^  eonseni,  or  negligence  and  fault 
of  the  defendante,  is  too  indefinite.    (Smith  v.  Brawn,  17  Barb.  481.) 

b.  Where  a  plaintiff  seeks  to  recover  for  work  and  labor  performed  under  a 
written  contract,  containing  special  provisions,  the  performance  of  which  as  con- 
ditions precedent,  he  is  bonnd  to  prove,  the  contract  or  its  substance  must  be 
stated  m  the  complaint,  and  a  compliance  with  its  oondltions  be  distinctly 
averred.    {Adtane  v.  Mayor  of  N.  Y.,  4  Duer,  295.) 

e.  Where  the  complaint  alleged  that  plaintiffs,  before  and  at,  Ac.,  were 

Sartners  and  stockholders  at,  Ae.,  and  that  tney  reasonably  deserve  to  have  from 
efeodant,  for  their  services  as  such  stock-brokers  in  making  *  •  *  other 
parchases  and  sales  of  stock  which  they  were  employed  by  defendant  to  make, 
and  which  they  made  as  his  brokers,  the  sum  of  $116,  or  thereabouts;  and  that 
defendant  has  not  paid  said  commission,  or  any  part  thereof,  to  plaintiffs,  the 
court  said,  that  the  plaintiffs  were  employed  by  the  defendant  to  make  purchases 
and  sales  of  stock ;  that  they  made  such  purchases  and  sales  as  his  brokers ;  and 
that  they  deserved  to  have,  for  their  services  therein,  the  aum  of  $116,  and  that 
the  defendant  had  not  paid  them, — "  we  cannot  say  there  are  not  facts  enough 
stated  to  entitle  the  pUintifis  to  recover.  «  *  «  Ko  doubt  the  complaint  ia 
greatly  deficient  in  particulars  which,  upon  a  proper  motion,  the  plaintiffs  would 
be  required  to  supply."  {Menein  v.  Hamilton,  6  Duer,  258.) 
See  note  to  section  162,  poet. 

Some  mieeellaneous  rules, 

d.  Knowledge  in  defendant  {scienter). — Scienter  is  the  gist  of  the  following 
actions :  For  keeping  mischievous  animals  {Thomas  v.  Morgan,  2  Cr.  M.  A  R.  496 ; 
4  DowL  22S  ;  Vrooman  w.  Lawyer,  13  Johns.  839 ;  Van  Leuven  v.  Lyke,  1  Coma. 
515);  for  faUely  representing  a  person  as  fit  to  be  trusted  {Upton  v.  Vail,  6  Johna. 
181 ;  Ritssell  v.  Clark,  7  Cranch,  192;  Armstrong  v.  Tvffts,  6  Barb.  482);  againat 
municipal  corporation,  fur  area  in  sidewalk  being  defective  {McOinity  ^,  Mayor 
of  iV.  Y.,  5  Duer,  674) ;  for  enticing  away  or  harboriug  a  wife  or  servant  (Peake, 
Cas.  N.  P.  55 ;  Willis,  577  ;  21  Barb.  439);  in  malicious  prosecution,  that  court 
had  no  jurisdiction  (2  i^ile.  802);  against  sheriff,  for  removing  goods  without 
paying  rent  ^7  Price,  566);  in  an  action  against  the  continuation  of  a  private 
nuisance  originated  by  another.  {Huhhard  v.  Russell,  24  Barb.  404«)  A  master 
is  not  responsible  to  his  servant  for  an  accident  happening  in  the  course  of  bis 
service,  unless  he  knew  that  it  exposed  the  servant  to  peculiar  danger,  and  the 
servant  did  not  know  it;  and  therefore,  in  an  action  against  an  employer,  to 
recover  damages  for  an  injury  causing  the  death  of  the  plaintiff's  intestate,  while 
acting  as  a  servant  of  the  defendant,  it  ia  necessary  to  aver  in  the  complaint 
that  the  defendant  had  notice  (i.e.,  knowledge)  of  the  defect  wbiclv  occasioned 
the  accident.  (MMUlan  v.  Saratoga  Rid,  Co.,  20  Barb.  449;  see  Omrod  v.  Huih, 
14  Law  Jour.  866,  £x ;  Fish  v.  Scvit,  21  Barb.  838.) 

e.  An  allegation  that  a  party  was  influenced  by  certain  acts,  is  indirectly  to 
allege  that  those  acts  came  to  hu  knowledge.    {Mead  v.  Mali,  15  How.  852.) 

/.  Scienter  need  not  be  alleged  in  the  following  actions:  For  breach  of  a 
warranty  (2  East,  446;  4  Bing.  73);  for  selling  goods  in  which  the  seller  has 
no  property  (4  Bing.  66) ;  for  driving  unruly  horses  (2  Lev.  172) ;  for  debauching 
wife  or  servant  (Peake,  C.  N.  P.  55 ;  Willis,  577) ;  against  the  owner  of  a  dog  for 
killing  sheep.     (1  R.  S.  704,  s.  9 ;  Fish  v.  Shut,  21  Barb.  888  ;  see  Penalties,) 

g.  Consideration,  how  alleged, — A  consideration  for  a  promise  roust  always  be 
alleged  {Burnet  v.  Bisco,  4  Johns.  R.  235) ;  whether  the  promise  be  in  writing  or 
by  parol.  {Id )  Where  an  instrument  declared  on  purports  to  be  for  value 
received,  and  is  set  out  in  the  complaint,  it  is  sufficient  allegation  of  considera- 
tion {Prindle  v.  Carruihers,  15  N.  Y.  426) ;  so,  to  allege  that  the  promise  was  for 
value  received  is  sufficient  {id) ;  but  pleading  a  bargain  and  sale  of  land,  it  should 
be  alleged  to  be  for  a  valuable  consideration,  and  not  "  for  the  consideration  there- 
in mentioned."    {Sargeant  v.  Hcedj  2  Str.  1229.)    Where  a  consideration  is  a  past 
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aet,  &•  act  most  be  alleged  to  have  been  done  at  the  request  of  the  defendant* 
{Camstoek  v.  Smith,  7  Johns.  87  ;  Parker  ▼.  CnsnSf  6  Wend.  647  ;  Livingston  t. 
BofferM,  1  Gaines,  584.) 

a.  Where  the  eomplaint  alleged  that  the  defendants  were  indebted  to  ptaintiffs, 
and  to  seenre  sneh  indebtedness  delivered  certain  promiflsory  notes,  and  then 
and  th«re  agreed  in  writing  that  in  case  of  default  m  payment  of  any  one  note 
the  whole  amonnt  remaining  nnpaid  should  become  dne.  On  motion  to  make 
tiie  eomplaint  definite  and  certam  as  to  the  consideration  for  the  notes,  Suther- 
land,  J.,  held  that,  although  there  was  no  consideration  stated  for  the  first-men- 
tioned indebtedness,  nor  when  nor  where  nor  how  it  arose,  yet  the  allegation 
that  at  the  time  of  the  delivery  of  the  notes  the  defendants  agreed  in  writing, 
the  complaint  was  sufficiently  definite  and  certain,  in  the  respect  objected  to. 
{Brown  t.  South  Mich.  R.  R.  Comp.  6  Abb.  288.) 

6.  Negligeneey  how  alleaed. — Degrees  of  negligence  are  matters  of  proof,  and 
not  of  averment.  An  allegation  in  a  pleadint^  of  negligence  applies  as  well  to 
groM  as  to  ordinary  negUgence.  {NoUon  v.  We9t.R.R,  Corp.  16  N.  Y.  450;  as 
to  negligence,  see  2  Selden.  410,  486.) 

c,  Requent  or  demand, — ^The  plaintiff  is  only  bound  to  allege  a  request  when 
it  is  the  object  of  the  request  to  oblige  the  defendant  to  do  something.  (18  Eng. 
Com.  Law.  Rep.  855.)  And  if  a  defendant  is  liable  to  pay  without  a  request,  no 
nquest  need  be  alleged.    (Smith  v.  JSknery.  7  Halst  58.) 

d.  A  request  must  be  alleged  when,  by  the  express  or  implied  terms  of  the 
contract,  it  was  incumhent  on  the  plaintiff  to  request  the  defendant  to  perform 
his  contract,  snch  request  beinff  then  in  the  nature  of  a  condition  precedent 
Thus  a  request  must  be  alleged  in  an  action  for  not  deliycring  a  horse  sold  by 
defendant  to  the  plaintiff;  or  for  not  finding  timber  for  repairs  (5  T.  R.  409;  1 
East.  204 ;  Com.  Dig.  PI.  C.  69) ;  or  on  a  note  payable  '* after  demand"  (1  R.  d^ 
M.  888) ;  but  not  on  a  note  payable  **  on  demand,  as  the  commencement  of  the 
action  is  a  demand.  (4  6.  A  C.  827  ;  2  Scott,  834 ;  and  see  24  Barb.  800.)  Where 
a  mere  duty  is  promised  to  be  paid  upon  request,  there  needs  no  actual  request, 
but  where  a  collateral  sum  is  promised  to  be  paid  upon  request,  th«re  must  be 
an  actual  request  (BirkB  y.  Trippet,  I  Saund.  88  a.)  It  has  been  held  that  the 
rule  that  where  a  man  engages  to  pay  on  demand  the  debt  of  another,  no  debt 
is  due  from  him  until  demand  has  been  made,  does  not  apply  to  the  ease  of  a 
joint  promissory  note  given  by  the  principal  debtor  and  another  as  his  surety. 
{JSxp.  Whitworth,  re  Mayor,  2  Mon.  D.  A  DeG.  158.)  A  request  must  be  alleged  m 
a  eomplaint  on  a  contract  to  deliver  up  a  bond  '*  on  request  '*  (8  Bolstr.  297) ;  or 
to  pay  money  '*  on  request "  (3  Camp.  459) ;  or  to  pay  an  annuity  on  request 
(Cro.  Eliz.  548,  721);  or  to  perform  any  act  on  request  (1  Saund.  82);  or  as 
surety  to  pay  rent  on  requ«»st  (6  M.  <fe  S.  9,  121, 125 ;  11  Price,  494.)  In  an 
action  for  not  marrying  in  a  reasonable  time  a  request  should  be  alleged.  (2  D. 
4  R.  55.)  In  alleging  a  past  consideration  it  must  be  alleged  to  haye  been  at 
the  defendant's  request  (Cometock  y.  Smith,  *J  Johns.  87;  Parker  y.  Crane,  ^ 
Wend.  647  ;  Livingeton  v.  Rogers,  1  Gaines,  584.)  No  request  need  be  alleged 
where  the  complaint  is  upon  a  contract  to  pay  a  precedent  debt  {Ernet  v.  Bartle, 
1  Johns.  Oas.  819);  as  in  the  cases  of  money  lent,  and  goods  sold  and  delivered 
(ante,  pp.  165  g,  177  6) ;  or  where  the  defendant  is  to  perform  the  first  act  (2  N. 
Rep.  855 ;  Lent  v.  Padleford,  10  Mass.  280) ;  or  where  it  appears  that  the  defendant 
hasy  by  his  own  voluntary  act,  put  it  out  of  his  power  to  comply  with  a  request, 
if  made  {Short  v.  Stone,  8  6.  A  L.  680 ;  Clark  v.  Orandall,  8  Barb.  612);  or  has  other- 
wise so  acted  as  to  render  a  request  useless  and  unnecessary  (Lutweller  v.  Linnell, 
12  Barb.  512 ;  5  B.  A  Aid.  712 ;  1  D.  <&  R.  861 ;  10  East,  859 ;  11  Price,  494) ;  as 
when,  after  a  promise  to  marry  A.,  the  defendant  married  B.  {Caines  v.  Smith, 
15  M.  A  W.  189) ;  but  in  such  eases  the  act  relied  on  as  rendering  a  request 
unnecessary  should  be  alleged.  {Id.)  Ko  demand  need  be  alleged  m  an  action 
on  a  bond  conditioned  generally  for  payment  of  a  specified  sum  with  interest 
{Gibbs  y.  SoHtham,  5  B.  <&  Adol.  911 ;  8  Nev.  A  M.  155.) 

e.  In  an  action  for  continuing  a  nuisance  erected  by  another,  the  plaintiff 
must  proye  knowledge,  in  the  defendant,  of  its  existence,  and  a  request  to  remove 
it     {ffubbard  v.  Russell,  24  Barb.  404.) 

/.  There  was  formerly  a  distinction  as  to  the  mode  of  pleading  a  request^ 
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depending  on  the  fact  whether  or  not  it  was  necessary  to  prove  the  alleged 
request  on  the  trial  (See  Lawes  PI.  in  tusumpnty  281 ;  Carpenter  r.  Brown.  6 
Barb.  150.)  No  such  distinction  now  exists.  It  need  not  be  alleged  whether  the 
request  was  written  or  verbal  {Bame$  r.  Ferine,  2  Eernan,  27. )  A  demand  on 
one  of  severaljoint  debtors  or  partners  is  a  demand  on  all  {GeUler  t.  Aeosta,  6 
Selden,  235;  Bairdy.  Walker,  12  Barb.  298)  fand  should  be  so  alleged.] 

a.  Performance  of  conditions  precedenL—'^rhe  mles  respecting  the  mode  of 
setting  forth  the  performance  of  conditions  precedent  [not  embraced  in  section 
162,  or  where  the  pleader  does  not  avail  himself  of  that  section]  were  not  intended 
to  be  substantially  changed  by  the  code.  Facts  showing  penormance,  are  to  be 
stated ;  not  circumstances  that  are  mere  evidence,  nor  mere  legal  conclusions^ 
{Hatch  V.  Feet,  28  Barb.  675.)  An  allegatioi^  in  a  complaint,  intended  as  an  aver- 
ment of  performance  of  a  condition  to  execute  a  release  of  all  actions,  that  the 
plaintiff  did  execute  a  release  in  full  of  all  actions,  without  stating  that  the 
release  was  under  seal,  or  in  what  manner  it  was  made,  was  held  insufficient  on 
demurrer.  That  it  was  not  a  case  of  indefiniteness  or  uncertainty  merely,  but  an 
omission  to  state  any  fact.  {Hatch  v.  Feet,  28  Barb.  576.)  And  the  Uke  deci- 
sion was  made  in  that  case  as  to  an  allegation  intended  as  an  averment  of  per- 
formance of  a  condition  in  a  bond  to  discontinue  all  suits,  that  all  suits  '*  were 
discontinued,  each  party  paying  his  own  costs  as  in  the  condition  of  siud  bond 
stipulated.*'  A  complaint  alleged  that  on,  Ac,  S.  executed  to  plaintiff  an  instru- 
ment under  seal,  by  which,  in  consideration  of  $4,050  to  be  paid  him  on,  Ac, 
then  next,  he  agreed  to  convey  to  plaintiff  a  lot  of  land — payment  to  be  made 
$600  cash,  $600  by  note,  and  the  residue  secured  by  mortgage ;  possession  to  be 
given  on,  Aa.  That  by  an  indorsement  on  said  instrument  executed  by  W.,  the 
defendant's  testator,  he,  In  consideration  of  $1,  guaranteed  the  fulfillment  of  sadd 
contract  by  S.  The  complaint  then  alleged  the  payment  of  the  first-mentioned 
sum  of  $500,  "  and  that  the  plaintiff  wom  ready  and  willina  to  fulfill  the  obligations 
by  virtue  of  taid  instrument  ;**  that  on  account  of  the  fiiilure  of  S.  to  perform  said 
contract,  plaintiff  had  sued  him,  and  recovered  a  judgment  against  him  for  $526, 
which,  owing  to  the  insolvency  of  S.,  remained  unsatisfied.  And  plaintiff  claimed 
that  by  virtue  of  the  guarantee,  the  defendants^  as  the  executors  of  W.,  were 
liable  for  the  amount  of  the  said  judgment  against  S.  On  demurrer,  it  was  held 
that  the  plaintiff  could  not  recover  without  showing  performance  or  an  offer  to 
perform  on  his  part ;  that  the  complaint  should  have  averred  that  the  plaintiff 
offered  to  perform  on  his  part,  or  had  requested  S.  to  convey,  and  had  given  him 
notice  of  his  readiness  to  perform.    ( Van  Sehaick  v.  Winne,  16  Barb.  90.) 

b.  The  general  rule  of  law  is,  that  full  performance  of  an  entire  contract  to  do 
any  particular  service  is  essential  to  the  payment  of  compensation,  and  that  no 
recovery  can  be  had  for  a  part  performance.  (14  Wend.  267  ;  12  Johns.  166 ; 
19  td  887 ;  8  Cow.  63 ;  1  Ker.  26.)    It  is  no  excuse  that  tiie  service  which  a 

Sirty  has  undertaken  to  perform  is  impracticable  in  itsel£  (  Wolfe  v.  Howes,  24 
arb.  174-666.)  But  the  sickness  or  death  of  the  party  contracting  is  a  legal 
excuse  for  the  non-performance  {Id  ;  Faby  v.  North,  19  Barb.  841),  and  so  is  the 
fact  that  complete  performance  is  rendered  impossible  by  the  act  of  the  law 
{Jones  V.  Judd,  4  Ooms.  411),  and  where  such  an  excuse  exists^  a  recovery  may  be 
had  for  the  part  of  the  work  actually  performed. 

e.  In  an  action  for  the  non-delivery  of  goods,  pursuant  to  a  contract  for  sale 
and  for  delivery  at  a  particular  place,  the  plaintiff  need  only  allege  that  he  was 
ready,  at  the  time  and  place  appointed  for  the  delivery,  to  receive  and  pay  for 
the  goods :  he  need  not  allege  payment  nor  an  offer  to  pay.  {Bronson  v.  Wiman, 
4  Selden,  108.) 

d.  In  an  executory  contract  for  the  sale  of  an  article  to  be  paid  for  upon  deliv- 
ery, at  any  time  within  a  certain  period,  the  obligation  of  the  one  party  to  pay, 
and  the  other  to  deliver,  are  mutual  and  dependent;  and  in  an  action  by  the 
seller  for  the  price,  it  is  not  enough  simply  to  show  the  defoultof  the  purchaser; 
the  seller  must  show  that  he  was  ready  and  offered  to  deliver  the  goods.  (Ihmr 
ham  V.  Mann,  4  Selden,  608 ;  Kelly  v.  Upton,  5  Duer,  886 ;  Cornwall  v.  Haight, 
8  Barb.  828 ;  Crandall  v.  Clark,  7  id  169 ;  Considerant  v.  Brisbane,  14  How. 
487  ;  Dunham  v.  Fettee,  4  £.  D.  Smith.  500.)  Whichever  party  seeks  to  enforce 
the  contract  against  the  other,  must  show  performance  or  a  tender  of  performance 
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on  Mb  pftrt.  (Id.)  The  mere  admierion  of  liability,  when  {Miyment  is  demanded, 
does  not  operate  as  a  wfuver  of  such  tender.    (Jd.) 

a.  Where  a  complaint  alleged  that  the  defendants  W.  and  L.  and  the  defend- 
ADts  O.  and  6 ,  mutually  agreed  to  make  contracts  with  divers  persons  for  the 
sale  and  delivery  of  flour,  Ac,  at  a  future  day,  with  a  view  to  realize  an  increase 
in  the  price  then  anticipated,  and  upon  the  express  agreement  that  such  contracts 
should  be  made  for  the  joint  benefit  of  the  said  W.  and  L.  and  0.  and  G. ;  and 
that  in  pursuance  of  said  agreement,  O.  and  6.  made  a  certain  contract  to  deliver 
to  C.  and  J.  (the  assignors  of  the  plsintiff)  2,000  barrels  of  flour  at  a  certain  price ; 
and  that  although  requested  to  deliver  said  flour  at  the  time  in  the  contract 
stated,  and  although  Uie  parties  to  whom  the  same  was  and  ought  to  be  delivered 
vere  ready  and  willing  to  accept  ai^  receive  and  pay  for  the  same,  yet  neither 
the  said  O.  and  G.  nor  the  said  W.  and  L.  would  deliver  the  same  nor  any  part 
thereof,— K>n  demurrer  to  the  complaint  that  it  did  not  appear  that  any  tender  of 
the  price  of  the  flour  had  been  made,  held  by  the  court  of  appeals  that  the  com- 
plaint '*  was  defective  in  not  allejring  a  performance,  or  what  is  regarded  as  eaaiv- 
alent  an  offer  or  a  tender  of  perrormance,  on  the  part  of  the  plaintiff  or  uose 
throngh  whom  he  elaima  The  contract  in  euit  was  for  the  sale  of  flour,  at  a 
price  agreed  on.  The  payment  of  the  price  was  the  consideration  for  the  delivery. 
The  payment  and  delivery  were  to  be  concurrent  acts,  and  neither  party  was 
entitled  to  recover  from  the  other  without  alleging  an  offer  or  tender  oT  perform- 
ance on  his  part;"*  and  for  these  reasons  the  complaint  was  defective.  (Smith  v. 
Wright,  I  Abb.  248 ;  and  see  LesUr  v.  JevfeU,  12  Barb.  602 ;  1  Eeman,  458.) 

6.  Where  it  was  agreed  that  the  plaintiff  in  consideration  of  the  payment  by 
defendant  of  a  certain  sum  on  a  certain  day,  and  on  the  delivery  to  him  of  cer- 
tain notes  would  make  a  certain  assignment  to  the  defendant, — held  that,  the 
money  not  being  paid  on  the  day  named,  the  plaintiff  might  maintain  his  action 
theretor  without  alleging  that  he  had  performed  or  offered  to  perform  on  his  part. 
{Smith  V.  BetU,  16  How.  251.) 

e.  In  an  action  by  a  purchaser  to  recover  money  paid  in  part  execution  of  a 
contract,  which  has  been  rescinded  by  the  vendor,  the  plaintiff  is  not  obliged  to 
allege  a  tender  or  readiness  to  pay  the  whole  price.   {Main  v.  King,  8  Barb.  585.) 

d.  Where  the  non-performance  of  a  condition  precedent  is  occasioned  by  the 
act  of  a  party  either  msqualifying  himself  for  performing  on  his  part,  or  by  refu- 
sal to  perform,  the  opposite  party,  in  seeking  his  remedy,  is  not  bound  to  aver 
performance  or  readiness  to  perform,  on  his  part,  but  may  allege  the  facts  consti- 
tuting his  excuse.  (Clark  v.  Crandall,  27  Barb.  78;  Uarveg  v.  FovUer,  4  Sand. 
666.) 

tf.  Pro/ert  and  Oyer, — ^Tbe  rules  which  formerly  prevailed  with  reference  to 
profert  and  oyer  of  an  instrument,  have  no  application  to  actions  under  the  code. 
{Mayor  of  N.  7.  v.  JDoody,  4  Abb.  129;  Welit  v.  Webiter,  9  How.  251.)  An  exe- 
eator  or  administrator  ne<;d  not  make  profert  of  letters  testamentary  or  of  ad- 
ministration.   (/(£) 

/.  Jietuonable  Time. — ^Where  no  time  is  fixed  by  agreement  for  the  perform- 
ance of  a  duty,  the  law  requires  it  to  be  done  in  a  reasonable  time.  (Thomas  v. 
Didherwn,  2  Keman,  869.)  What  is  a  reasonable  time,  is  a  question  of  fsct  for 
the  jury.  (Patteshall  v.  Tranter,  4  Nev.  A  M.  649 ;  Fielder  v.  Starkie,  1  H.  BL  17.) 
**  But  such  a  question  can  never  arise  where  the  agreement  itself  can  be  fairly 
eonstrued  to  settle  the  time  at  which  the  option  is  to  be  determined.  It  then 
beoomes  a  question  of  law  for  the  court."  (Sage  v.  Hazard,  6  Barb.  179.)  To 
the  same  efi^t  is  Nelson  v.  Patrick  (2  G.  &  K.'  641),  Fry  v.  Hill  (7  Taunt  879) ; 
contra,  Cbitty  on  Bills,  412,  8th  ed.  A  ship  staid  at  a  particular  port  for  a  period 
of  109  days,  and  whether  this  was  an  unreasonable  time  was  held  to  be  a  question 
of  fact  for  the  jury.  *'  Whether  it  was  an  unreasonable  time,  is  a  question  of 
fact**  (Bain  v.  Com,  8  Car.  A  P.  497, — Lord  Tenderden,  Ch.  J.);  and  where 
a  statote  required  "  a  reasonable  notioe  of  not  less  than  ten  days,**  an  averment 
"that  the  defendants  did  pursuant  to  the  said  act,  ***  then  and  there  for  that 
purpose  made,  give  to  the  plaintiff  reasonable  notice,'* — was  held  insufficient  for 
not  stating  that  the  notiee  was  *'  of  not  lees  than  ten  days.'*  (Cruger  v.  The 
Hudson  JUver  Railroad  Co,,^  Eeman,  190.)  What  is  a  **  reasonable  period," 
must  depend  upon  the  actual  circumstances  existing  at  the  time.  (  Wilbert  v.  The 
K  Y.  d:  Erie  R,  R.  Co,,  2  Keman,  249.)     Again  it  is  said,  reasonable  time  is 
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Bneh  a  period  as  would  be  reaaired  by  a  person  of  ordinary  business  talents  to 
accomplieh  the  duties  whioh  uie  respectiye  partiee  bad  to  perform.  (Smedhury 
v.  JTor^  26  Wend.  242.  See  further,  Hoggin*  v.  Becroft,  1  Dana  [Ken.]  R.  SO ; 
Shepherd  v.  Seroggin,  S  idL  62 ;  Muir  t.  Lomwille  Js  Portland  Canal,  8  id  161 ; 
Murray  y.  Smith,  1  Hawks,  41 ;  BeU  y.  Beveridge,  4  DaL  272;  Duncan  y.  Book, 
Wallace's  Rep.  39 ;  HarUmY.  Phoenix  Int.  Go.,  MS. ;  Wharton's  Dig.  832;  WhUo 
y.  KyU^e  Zeeeee,  I  Ser.  A  R.  62a) 

a.  A  defect  in  the  complaint  may  be  cured  by  allegatione  in  the  afuioer.— -In 
a  complaint  for  rent  on  a  parol  demise,  the  demise  was  alleged,  but  nothing 
was  ayerred  as  to  any  entry  on  the  premises  by  defendant ;  the  answer  set 
forth,  that  at  the  time  of  the  demise  the  defenoant  had  nothing  in  the  pre- 
mises, but  admitted  an  oocnpation  of  the  pjremises  by  defendant  On  demurrer 
to  the  answer,  it  was  contended  on  behalf  of  the  defendant,  that  the  action  was 
on  the  contract  of  the  parties,  and  not  for  the  occupation  ;  and  per  curiam :  "  If  the 
complaint  alone  be  examined,  the  defendant's  position  is  correct  ;"*  but  the  de- 
fendant admits  in  his  answer  that  he  took  possession,  *  *  has  thus  yoluntarily 
shown  the  fact  of  occupation  which  the  plaintiff  omitted  to  state,  and  which  pre- 
cludes him  (the  defendant)  from  making  an  issue  upon  the  plaintifiTs  title."  (  Ver- 
nam  y.  Smith,  16  N.  Y.  880.) 

b.  Where  the  complaint  omitted  to  ayer  that  the  defendants  insisted  that 
an  assignment  it  was  the  object  of  the  action  to  set  aside,  was  not  executed  with 
a  fraudulent  intent^  and  might  haye  been  successfully  demurred  to  for  that  cause, 
yet  the  defendants,  by  denying  that  the  assignment  was  executed  with  any 
fraudulent  intent,  were  held  to  naye  supplied  the  defect.  {Bate  y.  Orah<imf  I 
Eeman,  287 ;  and  see  ffyde  y.  WatU,  uKaW.  264.) 

c.  Where  the  answer  consists  of  more  than  one  defence,  an  admission  in  one 
defence  which  supplies  a  defect  in  the  complaint,  does  not  make  the  complaint 
sufficient  as  to  any  other  defence  in  the  answer  not  containing  such  admission. 
{Aver9  y.  Covill,  18  Barb.  264.)  Therefore,  on  a  demurrer  to  that  defence,  it  is 
still  open  to  the  defendant  to  insist  on  tht  defect  in  the  complaint,  and  the  de- 
fendant cannot  ay  ail  himself  of  the  admission  in  the  defence  not  demurred  to  (id) ; 
and  see  Stcift  y.  Kingtley,  24  Barb.  641. 

d  Defeete  cured  by  verdict. — Faults  in  pleading  are  in  some  cases  aided  bv  a 
yerdict  (Steph.  PI.  148.)  Cured  by  yerdict  means  diat  the  court  will  after 
yerdict  presume  that  the  particular  thing  required  to  sustain  it  was  proyed  at 
the  trial.  {Merrick  y.  Truetee,  Ac,  8  Gill,  69.)  "  The  facts  which  will  after  yer- 
dict be  presumed  to  have  been  proved  are  those  which,  though  entirely  omitted 
to  be  stated  in  the  complaint^  are  so  connected  with  the  facts  alleged  that  the 
facts  alleged  cannot  be  proyed  wiUiout  proying  the  facts  not  alleged.  (Adding 
ton  y.  Allen,  11  Wend.  874.)  The  same  rule  is  stated  1  Saunders,  228,  a.  n.  1,  in 
these  words,  "  When  there  is  any  defect,  imperfection,  or  ominsion  in  any  plead- 
ing, whether  in  suhetanee  or  form,  which  would  haye  been  a  fatal  objection  upon 
demurrer,  if  the  issue  ioined  be  such  as  necessarily  require  on  the  trial  proof  of 
the  facts  so  defectiyefy  or  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  judge  would  direct  the  jury  to  giye  or 
the  jury  would  haye  giyen  the  yerdict, — such  defect,  imperfection,  or  omission,  is 
cur^  by  the  yerdict."^  In  Brown  y.  Barmon  (21  Barb.  612),  S.  B.  Strong,  J.,  after 
citing  as  aboye  from  Saunders,  adds,  "  This  rule  has  been  often  mentioned  with 
approbation,  and  it  has  not,  I  think,  been  abolished  by  the  code."  In  the  case 
then  under  consideration  by  that  learned  judge,  the  cause  of  action  was  one  giyen 
by  statute,  and  the  defendants  were  not  liable  unless  they  had  been  guilty  of 
mieconduct ;  no  misconduct  was  alleged,  except  in/erentially  by  stating  that  the 
act  was  owing  to  the  csrelessncBS,  negligence,  and  fsult  of  the  defendants ;  this 
mode  of  charging  misconduct,  it  was  said,  would  haye  been  held  insufficient  (the 
action  being  wholly  giyen  by  statute)  on  demurrer,  but  was  good  after  yerdict. 
In  another  case  (C7^arX  y.  Dales,  20  Barb.  66)  the  complaint  ought  properly  to  haye 
stated  a  readiness  and  willingness  on  the  part  of  the  plaintiff  to  perform  his  part 
of  the  contract  at  a  particular  place,  instead  of  which  It  merely  stated  a  readiness 
and  willingness  to  perform  without  particulariziug  the  place ;  and  the  omission 
was  held  to  be  supplied  by  verdict  But  in  this  Iftft-mentioned  case  the  omission 
would  probably  not  have  entitled  the  defendant  to  demur  for  cause  that  the  com- 
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plaint  did  not  state  faets  snfficieot  to  eonstitnte  a  cause  of  aetioo ;  because  a 
gentrol  rHulinesB  and  williDgneas  to  perform,  must  or  may  imply  a  readiness  and 
willingness  to  perform  at  the  particular  place ;  and  therefore,  for  such  an  omis- 
sion as  that  in  the  com  plaint  in  Clark  v.  Dalet,  supra,  the  only  remedy  open  to 
the  defendant  was  to  moye  that  the  complaint  be  made  definite  and  certain  bv 
stating  a  readiness  and' willingness  at  the  particular  place ;  for  it  has  been  said, 
and  properly  as  we  think,  that  no  objection  on  the  ground  of  an  omission  to 
all^e  the  time  and  place  at  which  an  act  was  done,  is  available  either  in  arrest 
of  judgment  or  on  demurrer.    {Carpenter  v.  Brovm,  6  Barb.  147.) 

a.  in  an  action  to  recover  personal  property,  there  was  an  express  averment 
in  the  complaint  of  propeny  m  the  plamtiff,  but  nothing  more  stated  to  show 
that  he  was  entitled  to  the  note  [the  subject  of  the  action] ;  and,  by  Marvin,  J.« 
"This  18  sufficient  certainly  after  verdict.  I  think  it  would  have  been  proper  to 
aver  property  in  the  plaintifil**  (Deoker  v.  Matthews,  2  Kernan,  321.)  See  Harru 
V.  Goodwyn  (9  Dowl.  423),  Ladd  v.  ITwmat  {II  Adol.  <k  EL  117.)  To  a  complaint 
on  a  bill  of  exchaage,  indorsee  against  indorser,  an  answer  alleging  that  the  de- 
fendant indorsed  without  haying  or  receiving  any  value  or  consideration  what- 
soever, woold  be  too  indefinite,  but  good  after  verdict  {£aton  v.  Fratchetlt  1 
Oale,  80.) 

6.  J^or  a  Hngle  cause  of  aeUan  only  one  count  or  statement  is  ailotoed. 

&.  "  As  there  can  be  but  one  sfibstantially  true  statement  of  a  single  cause  of 
action,  the  practice  of  setting  it  forth  in  different  counts  is  necessarily  abolished. 
A  merely  formal  one  is  unnecessary,  while  a  substantial  one  would  involve  a  con- 
tradiction, and  one  must  be  false,"  (Strong,  J.,  Lackey  v.  Vanderbilt,  10  How. 
161.)  If  a  plaintiff  having  really  only  one  cause  of  action,  sets  it  forth  in  several 
counts  or  divisions  in  his  complaint,  the  remedy  of  the  defendant  is  by  a  motion 
Uiat  the  plaintiff  elect  on  which  count  he  will  rely,  and  that  the  others  be  struck 
out     {I(L)    It  is  not  a  cause  for  demurrer.  {Id.;  Hillman  v.  HUlman,  14  How.  466.) 

I  **  No  doubt  a  declaration  containing  two  counts,  which  necessarily  on  the  face  of 

them  are  for  the  same  cause  of  action,  would  be  bad  for  duplicity,  on  special 
demurrer.     {Slade  v.  Drake,  Hobart,  295.)    Therefore  it  has  been  usual  to  insert 

I  the  word  *  otJier*  in  the  second  count,  in  order  to  avoid  on  demurrer  the  defect 

that  would  otherwise  appear.  *  *  *  All  the  authorities  show  that  one  cause 
of  action  cannot  properly  be  charged  twice  over  in  the  same  declaration."    (Ld. 

!  Denman,  Campbell  v.  The  Queen,  6  Law  Times,  434.)    [It  seems  that  in  this  State, 

a  second  statement  of  a  cause  of  action  could  not  be  retained  merely  by  calling 
it  another  cause  of  action.]  Where  it  appears  on  the  face  of  the  complaint,  that 
the  several  statements  of  causes  of  action  are  really  for  but  one  and  the  same 
cause  of  action,  varied  only  in  the  mode  of  statement,  no  affidavit  or  other  proof 
need  be  produced,  as  to  there  being  in  truth  but  one  cauee  of  action.  {Ford  v. 
Mattiee,  14  How.  91.)  But  if  it  is  not  apparent  from  an  inspection  of  the  com- 
print, that  the  several  statements  are  but  for  one  and  the  same  cause  of  action, 
then  to  warrant  an  order  to  strike  out  all  the  statements  but  one,  the  court  must 
be  satisfied  by  affidavit  or  other  proof,  that  the  plaintiff  has  in  fact  but  one 
alleged  cause  of  action.  {Lackey  v.  Vatiderbilt,  10  How.  161.) 
e.  In  Churchill  v.  Chirchill  (9  How.  552),  the  complaint  contained  sixteen  dis- 

I  tinct  statements  of  causes  of  action  based  on  one  and  the  same  cause  of  action ; 

I  the  motion  and  order  were  to  set  aside  the  complaint     And  where  a  complaint 

stated  as  cause  of  action, ^r«f,  a  promise  by  the  defendant  to  marry  the  plaintiff 
on  request ;  secondly,  generally  a  promise  to  marry ;  thirdly,  a  promise  to  marry 
in  a  reasonable  time;  and  fourthly,  a  promise  to  marry  when  the  plaintiff  should 
be  disengaged  from  another, — ^a  motion  that  the  plaintiff  should  elect  on  which 
of  the  four  ctiuses  of  action  she  would  proceed,  or  that  the  complaint  be  set 
aside,  was  granted.  {Dunning  v.  Tliomas,  11  How.  282.)  In  Whittier  v.  Bates, 
(2  Abb.  477),  Davies,  J.,  set  aside  a  complaint  with  costs,  which  set  out  one  cause 
of  action  in  three  different  statements  of  causes  of  actions.  And  in  Stockbridge 
Iron  Co.  V.  Mullen  (5  How.  439),  where  the  plaintiff  stated  bis  one  cause  of  action 
in  six  different  statements,  Harris,  J.,  on  motion,  ordered  that  all  but  one  state- 
ment should  be  struck  out.  Again,  in  Dickens  v.  N,  T,  Central  R.  R.  Co,  (13  Id, 
227),  at  Kcneral  term,  an  order  requiring  a  plaintiff  to  elect  one  of  several  state- 
ments of  one  cause  of  action,  was  affirmed.  All  the  decisions  look  one  way 
except  Jon^s  v.  Palmer  (1  Abb.  442.)  In  that  case,  Cowles,  J.,  denied  a  motion  to 
strike  out  one  of  two  counts.  The  decision  was  made  after  consulting  with  other 
of  the  judges  (not  named  in  the  report),  and  who  assented  to  it    In  the  com- 
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plaint  in  that  ease,  the  first  statement  alleged  an  agreement  to  deliver  goods  to 
the  defendant  for  other  goods  to  be  deUvered  by  defendant,  performance  by 
plaintiffs,  and  breach  by  defendant  The  second  statement  was  for  goods  (the 
same  goods,  so  says  the  report)  sold  and  delivered.  The  defendant  produced  an 
affidavit  to  show  that  there  was  bat  one  cause  of  action.  The  case  is  loosely 
reported.  There  must  have  been  some  unusaal  oircumstances  not  mentioned  in 
the  report,  to  have  induced  such  a  decision. 

Note  to  tvbdivinon  8. 

a.  There  is  no  reason  against  uniting  in  one  action  claims  for  both  legal  and 
equitable  relief  (Getty  v.  Hudson  River  R.  R.  Co^  6  How.  269),  provided  they 
are  not  inconsistent  with  each  other.  (Linden  v.  FritZj  3  Code  K.  165,  8  Sand. 
668,  5  How.  191;  Yatrng  Y.Edwardi,  11  id,  208.)  A  demand  of  judgment  of 
forfeiture  of  a  lease,  and  an  injunction  restraining  the  defendant  from  repairing 
the  demised  premises,  would  be  inconsistent  (lAnden  v.  Fritg,  supra) ;  and  so 
would  a  demand  of  payment  of  an  installment  of  purchase-mon^y  in  arrear,  and  a 
forfeiture  of  the  contract  of  sale.  (Id.)  In  some  cases,  alternative  relief  may  be 
prayed.  (Id.  ;  Tcwtg  v.  Bdwarda,  supra.)  But  it  was  intimated  that  a  demand 
of  relief  in  the  alternative  for  one  or  other  of  two  parties  plaintiff,  would  render 
the  complaint  demurrable.  ( Warvnek  v.  Mayor  of  if,  F.,  7  Abb.  266.)  [A  demur- 
rer to  the  relief  was  allowed  in  the  former  chancery  practice,  in  certain  cases. 
(Mit£  E!q.  PI.  214)  Under  the  present  practice,  it  seems  an  objection  to  the 
relief  should  be  taken  by  motion.]  Thus  it  has  been  held,  that  if  the  prayer  of 
a  complaint  is  too  broa^  or  embraces  too  much,  it  is  not  a  ground  for  demurrer. 
(Andretoi  v.  Shaker,  12  How.  448.)  Although  in  one  ease,  Harris,  J.,  held  a 
complaint  which  alleged  the  taking,  detention,  and  conversion  of  personal  prop- 
erty, and  claimed  not  only  damages  for  the  conversion,  but  also  a  re-delivery  to 
the  plaintiff,  was  demurrible,  ou  the  ground  that  two  causes  of  action  were 
improperly  joined.  (Maxwell  v.  Famani,  7  How.  286.)  A  demand  of  relief  that 
**  if  necessary**  the  party  should  be  relieved,  was  ordered  to  be  amended 
by  striking  out  the  words  "  if  necessary."  (Lamoreaux  v.  Atlantic  Mut,  Ins.  Co., 
8  Daer,  680.)  Where  a  complaint  asked  judgment  for  a  sum  of  money,  and  it 
appeared  that  the  relief,  if  any,  to  which  the  plaintiff  was  entitled,  was  com- 
pelling the  defendant,  a  trustee,  to  account  for  the  trust  fund,  judgment  was 
given  for  the  defendant  (Bishop  v.  Houphton,  1  E.  D.  Smith,  566.)  A  plaintiff 
may  in  one  complaint  pray  relief, — 1,  judgment  for  the  amount  claimed ;  2,  a 
judicial  determination  on  the  validity  of  an  assignment  of  property,  made  by  the 
defendant ;  8,  the  appointment  of  a  receiver ;  4,  an  account  from  the  assignees  of 
the  defendant ;  and  5,  payment  of  the  plaintiff's  demand  out  of  the  proceeds  in 
the  hands  of  such  assignees.    (Mott  ▼.  Dunn^  10  How.  281.) 

h.  To  entitle  the  plaintiff  to  a  temporary  injunction,  is  it  necessary  that  it 
should  be  asked  for  in  the  complaint  ?   It  was  necessary  so  to  do  under  the  former 

Sractice.  But  whether  or  not  necessary  since  the  code,  is  not  clear.  (  Vincent  v. 
Ttn^,  IS  How.  289.)  [It  is  probably  not  necessary,  as  the  facts  which  entitle 
the  plaintiff  to  a  temporary  injunction  should  appear  by  affidavit,  and  not  in  the 
oomplaint] 

€.  Will  a  oomplaint  be  set  aside  because  the  sum  demanded  therein  exceeds 
the  sum  mentioned  in  the  summons  as  the  amount  for  which  the  plaintiff  will 
take  judgment  in  default  of  an  answer— quer^  ?  (Johnson  v.  Paul^  14  How. 
454.)  ]^imhle. — It  should  not,  because  there  is  no  inconsistency  in  saying,  I 
demand  judgment  for  such  a  sum ;  but  if  you  do  not  defend,  I  will  be  content  to 
take  judgment  for  such  another  sum,  being  less  than  the  amount  demanded  in 
the  complaint  Of  course,  where  no  answer  is  interposed,  the  plaintiff  cannot 
take  judgment  for  a  sum  exceeding  that  mentioned  in  the  summons.  See  in  note 
to  subd.  1  of  section  246,  post."] 

d.  Where  the  demand  of  relief  was  that  a  deed  of  trust  should  be  declared 
*<  void,  null,  and  of  no  effect,"  and  also  "for  such  further  or  other  relief  as  may 
be  aereeable  to  equity  and  good  conscience," — held  that^  although  the  deed 
oould  not  be  declared  "  void,  null,  and  of  no  effect^"  yet  under  the  general  prayer 
for  relief  the  court  might  order  it  to  be  reformed.  (Orafton  v.  Rwisen,  16  How. 
82.) 

e.  If  the  defendant  answers,  "  the  demand  of  relief  becomes  immaterial."  (Mat' 
q\uU  ▼.  Marquat,  2  Keman,  841 ;  and  see  section  275,  j>m(. 
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Chapter  II. 


The  Demurrer, 

SnnoN  149.  Defendant  to  demnr  or  answer. 

144.  When  the  defendant  may  demur. 

145.  Demurrer,  what  to  specify. 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  complaint 

148.  Objection,  when  waireoL 

§  143.  [121.]    Defendant  to  demur  or  answer. 

The  only  pleading  ou  the  part  of  the  defendant  is  either  a 
denrarrer  or  an  answer.  It  must  be  served  within  twenty  days 
after  the  service  of  the  copy  of  the  complaint. 

a.  lime  to  onfwer.^A  defendant  cannot  regularly  answer  before  being 
lerred  with  a  co]>y  of  the  eomplaint  {Fhillip»  v.  Pr$Mcott,  9  How.  488.)  If  he 
omit  to  answer  within  the  time  prescribed,  the  court  has  power  to  let  him  in  to 
make  a  defence.  (Lynde  y.  Verity,  1  Ck>de  Rep.  97 ;  Salutat  v.  Dowmb,  id.  120 ; 
Alien  V.  Ackley,  4  How.  6 ;  2  Ck>de  Rep.  21 ;  FoHer  v.  UdeU,  2  id,  80.)  The  in- 
dulgence is  usually  on  terms,  sometimes  paying  costs  and  undertaking  not  to  set 
np  s  defence  of  the  statute  of  limitation.  (Allen  v.  AekUyt  supra;  Hmoe* 
▼.  Soyi,  11  How.  464.)  When  there  was  a  regular  judgment  for  want  of  an 
answer,  after  a  personal  service,  and  after  execution  had  been  issued,  the  court 
i^eed  to  let  tne  defendant  in  to  plead  usury.  (Toole  v.  Cook,  16  How.  142 ; 
ftod  lee  Morrie  v.  Blattery,  6  Abb.  74.)  These  terms  are  discretionary  and  can- 
not be  reyiewed.  (Lord  v.  Vandenlmrgh,  15  How.  868 ;  Jacobs  v.  Jfar^haU,  6 
Doer,  689.) 

6.  7\me  to  antwer  a/Ur  order  for  publieaiion, — Ante,  note  to  section  185. 

e.  A  defendant  defending  separately,  need  not  serve  a  copy  of  his  answer  on 
his eo^efendant    (Bogardue  v.  Parker,  7  How.  807  ;  Leavitt  v.  PUher,  4  Duer,  2.) 

d  An  answer  or  demurrer  regularly  seryed,  and  within  the  proper  time,  so 
that  the  only  question  is  upon  its  sufficiency,  cannot  be  disregarded  and  treated 
M  a  nullity,  although  in  fact  defective.  (Stroui  y.  Ourran,  7  How.  86 ;  Hartneas 
▼.  Bennett,  8  id  289 ;  Bergman  y.  Howell,  8  Abb.  829 ;  Coming  v.  Bright,  I  Code 

9.  Answer  of  married  woman, — Where  a  married  woman  is  joined  as  a  party 
defendant  formaliy  with  her  husband,  she  cannot  answer  separately  from  her 
bosband,  unless  by  leave  of  the  court ;  bat  where  ^e  is  suea  either  separately 
or  jointly  with  her  husband  in  respect  of  her  separate  estate,  there  she  may 
isswer  separately  without  leave.  (Arnold  y.  RingM,  16  How.  158.)  Where 
■be  answers  separately,  it  should  be  in  person  and  not  by  attorney.  (Guide  v. 
Bvhtom,  8  Taunt  261.) 

/.  Extending  time  to  answer. — ^The  time  to  answer  or  demur  can  only  be  ex- 
tended by  an  order  for  that  purpose,  or  by  consent.  (MeOown  y.  Leavenworth, 
2  £.  D.  Smith,  24 ;  Flatt  y.  Thwnaend,  8  Abb.  9.)  An  order  enlarging  the  time 
to  answer,  is  an  extension  of  the  time  to  demur.  (Broadhead  y.  Broadhead,  4 
How.  808;  8  Code  Rep.  8.)  To  obtain  such  an  order  the  applicant  must  present 
sn  sffidavit  of  merits,  or  an  affidavit  of  the  attorney  or  counsel  retained  to  de- 
fend that  **  from  the  statement  of  the  case  in  the  action  made  to  him  by  the 
defendant  he  yerily  believes  that  the  defendant  has  a  good  and  substantial 
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defence  upon  the  merits  to  the  oanee  of  action  set  forth  in  the  eomplaint  or  to 
lome  part  thereof  And  if  any  extension  has  been  granted  by  stipalation  or 
order,  that  fact  must  be  stated  in  the  affidavit  (Role  22.)  This  rule  is  to  be 
construed  in  conjunction  with  section  405  of  this  code ;  and  if  an  order  is  made 
without  any  affiiJavit,  it  ma^  be  disregarded.  {Ellis  v.  Van  Nets^  14  How.  814.) 
An  order  staying  the  pUintifiTs  proceedings,  does  not  extend  the  time  to  answer. 
{McOovm  y.  Leavenworth,  2  £.  D.  Smith,  24);  nor  does  an  order  for  particulars, 
with  a  suy  of  plaintiff's  proceedings.  {Piatt  y.  Thwisend,  8  Abb.  9.)  When 
after  argument  of  a  demurrer  a  defendant  has  leave  to  answer  in  twenty  days  on 
payment  of  costs,  aemhle  an  ez  parte  order  extending  the  time  to  answer  would 
be  irregular.    {Burd  v.  Maynea,  9  Paige,  604.) 

a.  A  defendant  by  accepting  an  order  or  consent  extending  histime  to  answer, 
admits  that  the  complaint  is  in  a  form  calling  for  an  answer  or  demurrer.  {Bow- 
man V.  Sheldon,  6  Sand.  662) ;  and  unless  leave  be  reserved  by  the  order  or  con- 
sent, he  cannot,  after  such  an  extension  of  time,  move  to  have  the  complaint 
amended  (id);  but  where  the  consent  reserved  leave  to  the  defendant  "  to  make 
such  application  as  he  should  be  advised,"  he  may  move  to  strike  out  parts  of  the 
complaint  as  redundant  or  irrelevant.     (Lackey  v.  VanderhUt,  10  How.  166.) 

Time  to  answer  after  order  to  consolidate.    See  Oontolidaiing  actions. 

b.  Service  after  time  expired, — ^An  answer  put  in  after  the  time  to  answer  ezpireSy 
and  before  judgment  is  entered,  but  without  any  order  permitting  it  to  be  put  in,  la 
irregular.  {Dudley  v.  Hubbard,  2  Code  Rep.  70 ;  Foster  v.  UdSl,  ib.  80;  Mafide- 
viUe  v.  Winne,  1  Code  Rep.  N.  a,  161 ;  ib,  46  ;  O^Brien  v.  Cailin,  ib.  273;  Mo- 
Ooum  V.  Leavenworth,  supra) ;  the  plaintiff',  if  he  intends  to  avail  himself  of  the 
irregularity,  should  deolme  to  receive  the  answer,  or  return  it  within  a  reasonable 
time  (i.  e.,  the  day  it  is  received  or  the  day  after),  and  proceed  as  for  default  of 
an  answer.  (Strout  v.  Curron,  7  How.  86 ;  Jacob  v.  Marshall,  6  Duer,  689.) 
The  person  serving  the  copy^  answer  is  a  proper  person  to  return  it  by,  with  the 
reasons  for  returning  it^  and  if  after  an  answer  is  so  returned  the  defendant's  attor- 
ney again  serve  it,  the  plaintiff's  attorney  need  not  again  return  it,  but  may  enter 
judgment  as  for  want  of  an  answer.  (la,)  Where  a  joint  answer  of  two  defend- 
ants was  served  after  the  time  for  answering  by  one  of  them  had  expired,  the 

Slaintiff's  attorney  returned  it,  and  after  waiting  until  the  time  of  the  other 
efendant  had  also  expired,  entered  judgment;  it  was  held  regular.    (Jacquee  v. 
Oreenwood,  1  Abb.  280.) 

€.  Demurrer  and  answer, — ^A  demurrer  is  an  answer  in  law.  (N,  J.  v.  iV.  JI, 
6  Peters,  828.)  Its  province  is  to  point  out  defects  in  the  pleading  demurred  to, 
80  that  they  may  oe  amended.  (Cook  v.  Crawford,  I  Texas,  9.)  The  answer 
and  demurrer  are  different  pleadings ;  and  by  the  fact  that  they  are  on  one  paper 
and  in  form  connected,  they  do  not  lose  their  distinct  character.  (Sill,  J.,  Howard 
V.  Michigan  South,  B,  R,  Co. ,  6  How.  207.)  The  insertion  in  an  answer  of  a  claim 
that  the  complaint  is  insufficient,  is  a  demurrer.  (Slack  v.  Heath,  1  Abb.  887.)  And 
a  demurrer  and  answer  to  the  same  matter  is  not  allowed.  (Muwn  v.  Bamum, 
12  How.  668.)  "To  determine  whether  a  defence  is  a  demurrer  or  an  answer,  it 
is  only  necessary  to  ascertain  whether  it  requires  that  any  facts  should  be  proved 
or  not"  (Gierke,  J.,  Struver  v.  Ocean  Ins.  Comp.,  16  How.  428.)  Where  the 
defendants  in  a  portion  of  their  answer  took  the  objection  of  a  want  of  parties, 
held  that  it  must  be  considered  as  a  demurrer,  and  as  they  could  not  answer  and 
demur  to  one  cause  of  action  they  must  elect  which  they  would  abide  by.  (Id) 

d  Where  the  answer  is  to  be  served. — Semble,  that  a  defendant  cannot,  in  any  case, 
be  required  to  serve  an  answer,  either  by  mail  or  otherwise,  at  any  place  other  than 
the  place  for  service  designated  in  the  summons.  (Lordy.  Vandenbvrgh,  15  How. 
868.  j  And  where  the  place  for  serving  the  answer,  designated  in  the  summons^ 
was  at  the  attorney's  office,  196  Broadway,  and  the  attorney  resided  out  of  the 
city ;  the  defendant's  attorney,  on  the  last  day  for  serving  the  summons,  went  to 
196  Broadway,  and  found  the  attorney's  office  dosed;  he  then  tendered  the 
answer  next  day,  but  the  plaintiff's  attorney  refused  to  receive  it,  and  entered 
judgment  The  judgment  was  set  aside  as  irregular,  and  it  was  held  that  the 
defendant  was  not  required,  on  finding  the  office  of  the  plaintiff's  attorney  closed, 
to  follow  him  to  his  residence  to  make  the  service.  (Id,)  And  see  in  note  to 
section  ^11,  post. 
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§  144.  [122.]     When  defendant  may  demur. 
The  defeodant  may  demur  to  the  complaint  when  it  shall 
appear  upon  the  face  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action  ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  Tliat  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defend- 
ant; or, 

5.  That  several  causes  of  action  have  been  improperly 
united;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

a.  JVhen  a  demurrer  is  proper. — A  demurrer  is  on\j  appropriate  when  the 
groQod  of  demurrer  ia  apparent  on  the  face  oC  the  oomplaintw  (Qetty  y.  Hudeon 
J2mr^i2.C7o.,  SHOW.  177;  lFi/«on  v.  ifayor  o/ JV.  Z,  6  Abb.  6 ;  4E.  D.Smith, 
676.) 

b.  Whei)  it  appears  on  the  face  of  the  complaint  that  the  action  is  to  recover 
a  debt  contracted  by  partners,  and  that  it  ie  brought  against  a  surviving  partner 
aod  the  personal  representatives  of  a  deceased  partner,  the  objection  that  the 
parties  defendant  have  been  tmprop«r/y  joined  as  defendants  can  only  be  by  de- 
mnnrer  (Hi^gin*  v.  Freeman^  2  Duer,  660) ;  and  in  actions  sounding  in  tort,  where 
it  appears  by  the  complaint  that  all  the  proper  parties  are  not  made  plaintiffs, 
the  defendant  should  demur.  If  he  omit  to  do  so,  the  defect  is  waived,  although 
the  defendant^  in  his  answer,  insists  that  the  complaint  should  be  dismissed  for 
this  defect  (Siabrinkie  v.  Stniihy  3  Eernan,  322.)  Thus,  in  an  action  by  three 
partners  for  damages  caused  to  the  firm  of  four  partners  by  a  false  representa- 
tioo,  the  answer  set  up  that  the  fourth  partner  should  have  been  made  a  party, 
and  prayed  that  the  complaint  should  be  dismissed  on  account  of  his  not  being 
joined  ;  it  was  held  that  the  fourth  partner  should  have  been  joined  as  a  party 

Slaiotiffy  but  that  the  defect  was  waived  by  the  defendant  failing  to  demur  for 
efect  of  parties,  (id) 
e.  There  are  no  causes  of  demurrer  other  than  those  specified  in  this  section. 
(ffaire  v.  Baker,  1  Selden,  368 ;  Simpson  v.  Loft,  8  How.  286 ;  BetUe  v.  Hayes,  5 
Sand.  640.)  There  cannot,  therefore,  be  any  demurrer  for  irrelevancy  or  uncer- 
tainty ( Watson  V.  Eusson,  I  Duer,  422 ;  Spies  v.  Acees.  Transit  Co.,  6  id.  668 ; 
Smith  T.  Greening,  2  Sand.  702;  Richards  v,  Mick,  17  Barb. '261;  Graham  v. 
Camman,  18  How.  862 ;  6  Duer,  697 ;  Hammond  v.  Hudson  River  Iron  and  Machine 
Co,  20  Barb.  886 ;  Chesborough  v.  N.  Y,  ds  Erie  R,  R.  Co.,  26  id.  9  ;  and  other 
eases) ;  nor  to  the  demand  of  judgment  {BealeY.  Haves,  supra ;  Andrews  v.  Shaffer, 
12  How.  443  ;  Heckerv.  Degroot,  15  id  814);  nor  u>r  duplicity  {Gooding  v.  IrAl- 
lister,^  id.  128;  Wells  y.  Webster,  id.  128);  nor  for  any  mere  defect  of  form. 
(Howell  Y.  Fraser,  1  Code  Rep  ,  N.  S.,  270J  If  the  complaint  does  not  state  a  case 
on  which,  if  uncontradicted,  the  plaintiff  has  a  right  to  recover,  the  defendant 
must  present  his  objection  by  demurrer,  and  not  by  motion  to  strike  out  the 
complaint  as  irrelevant ;  and  the  same  rule  is  applicable  to  an  answer.  If  the 
whole  matter  of  the  answer  is  no  defence  to  the  plaintiff's  claim,  the  answer  is 
insufficient,  and  not  irrelevant  in  the  meaning  of  the  code.  (Fabrieotti  v.  Launitz, 
1  Code  Rep.,  N.  8.,  121  ) 

d.  Several  causes  of  demurrer. — It  is  supposed  that  a  defendant  may  asdgn  as 
many  causes  of  demurrer  as  he  thinks  fit;  and  if  one  be  sustained,  the  demurrer 
will  be  allowed  {Harrison  v.  Hogg,  2  Yes.,  jun.,  828 ;   Jones  v.  Frost,  8  Mod.  1); 
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and  that  lie  may  pat  in  sqyarate  demarrera  to  Beparate  and  distinct  parts  of  a 
complaint  for  separate  and  distinct  causes ;  ana  in  soch  a  case  one  demurrer 
may  be  allowed,  and  another  or  others  overruled.    (1  Barb.  Ch.  Pr.  107.) 

a.  The  appropriate  cause  of  demurrer  efundd  he  etaied. — A  demurrer  finils  if  the 
appropriate  cause  of  demurrer  has  not  been  assigned.  (  Vibwri  v.  Froety  8  Abb. 
120;  Ilobari  y.JProet,  5  Dner,  672;  and  see  poet,  198  e.)  For  judgment  cannot  be 
be  given  for  a  cause  different  to  the  one  stated.  (  Wilson  v.  Mayor  of  N,  Y,,  4 
E.  D.  Smith,  676  ;  6  Abb.  6.) 

h.  A  demurrer  bad  in  part  it  had  altogether. — Where  a  demurrer  is  not  intended 
to  apply  to  the  whole  complaint,  it  should  specify  the  part  it  is  aimed  at  {Jarvie 
V.  Palmer,  11  Paiffe,  650;  Siuyveeant  v.  Mayor  of  N,  K,  id.  416;  Kuypere  v.Ref, 
Ihiteh  Church,  6  id,  57.)  Where  a  demurrer  purported  in  its  commencement  to  be 
a  demurrer  to  the  whole  preceding  pleading,  but  in  assigning  the  grounds  of  de* 
murrer,  it  distinctly  set  forth  and  specified  the  parts  to  which  the  demurrer  was 
intended  to  apply,  the  oourt  of  appeals  held  that  it  was  properly  regarded  as  a 
demurrer  only  to  the  parts  specilied,  and  not  to  the  whole  preceding  pleading. 
{Matthews  v.  Beach,  4  Selden,  17 S.) 

c.  The  demurrer  must  be  entirely  sustained  or  fail  altogether.  {Peabody  v. 
Wash,  Mut.  Insurance  Co.,  20  Barb.  842 ;  Cooper  v.  Classon,  1  Code,  Rep ,  N.  S., 
847 ;  The  Pefiple  v.  Mayor  of  N.  Y.,  17  How.  67.)  Thus,  where  the  complaint 
contained  two  causes  of  action  of  a  class  that  admitted  their  being  united,  but 
of  one  of  which  the  court  had  no  jurisdiction,  a  demurrer  to  the  entire  complaint, 
on  the  g^und  that  several  causes  of  action  were  improperly  united,  was  over- 
ruled. (Cook  V.  Chase,  8  Duer,  648.)  The  demurrer  should  have  been  confined 
to  the  cause  of  action  of  which  the  court  had  no  jarisdiotion,  and  should  have 
been  on  the  ground  of  the  want  of  jurisdiction  in  the  courts  (Id.)  So  if  a  com- 
plaint contains  two  distinct  causes  of  action,  and  a  demurrer  to  the  whole 
complaint  be  interposed,  the  demurrer  must  be  overruled  if  either  of  the  causes 
of  action  allied  is  well  pleaded  (Butler  ▼.  TTooc^  10  How.  222;  Martin  v. 
Mattison,  8  Abb.  8) ;  and  if  a  complaint  state  a  cause  of  action  against  one  or 
some  of  several  defendants,  a  joint  aemurrer  by  all  tiie  defendants,  on  tiie  ground 
that  the  complaint  does  not  state  facts  sufficient,  or  for  defect  of  parties,  cannot 
be  sustained.  But  the  defendants  against  whom  no  cause  of  action  is  stated, 
may  demur  on  that  ground.  {BUdridge  v.  Bell,  12  How.  649 ;  Phillips  v.  Nor- 
thrup,  id.  17 ;  Brownson  v.  Oifford,  8  id.  892 ;  Woodbury  v.  Saekrider,  2  Abb. 
402.)  A  demurrer  under  the  sixth  sub  division  will  be  overruled  if  on  the  facta 
stated  the  plaintiff  is  entitled  to  any  relief  whatever,  although  not  that 
demanded.     (Stuyvesant  v.  Mayor  of  N.  Y.  II  Paige,  416.) 

Note  to  subd  1. 

d  The  meaning  of  this  is,  that  the  person  is  not  snbject  to  the  jurisdiction  of 
the  court,  not  that  original  process  has  been  improperly  served.  Q^ones  v.  Hope 
Mut.  Ifts.  Co.,  5  How.  96;  8  Code  Rep.  161.)  An  objection  to  tne  jurisdiction 
which  does  not  appear  on  the  face  of  the  complaint,  cannot  be  raised  by  demur- 
rer.   (  Wilson  v.  Mayor  of  N.  Y.,  6  Abb.  6.) 

Note  to  subd,  2. 

e.  The  capacity  of  a  plaintiff  to  sue  is  independent  of  the  cause  of  action.  The 
facts  showing  the  former  are  not  facts  constituting  the  cause  of  action.  (Rh  of 
LowvUle  T.  Edwards,  11  How.  216;  Vihert  v.  Frost,  8  Abb.  120;  Myers  v.  Mar 
ehado,  6  Abb.  198 ;  Hobert  v.  Frost,  5  Duer,  672.)  Therefore  the  objection  that 
the  complaint  shows  the  plaintiff  has  not  legal  capacity  to  sue,  cannot  be  enter- 
tained where  the  only  cause  of  demurrer  stated  is  that  given  by  subd.  6.  (Id.)  A 
plaintiff  in  an  action  on  a  note  has  not  legal  capacity  to  sue  when  it  appears  on 
the  face  of  the  complaint  that  the  plaintiff  holds  the  note  as  a  collateral  security 
under  a  trust  to  self  it,  but  not  autnorizing  the  plaintiff  to  sue  on  it.  (Nelson  v. 
Eaton,  7  Abb.  806,  reversing  S.  C,  16  How.  806.) 

Note  to  subd.  8. 

/.  Where  it  appears  on  the  face  of  the  complaint  that  there  is  another  action 
pending  between  tno  same  parties  for  the  same  cause,  the  remedy  is  by  demurrer. 
Where  it  does  not  appear  on  the  face  of  the  complaint  that  another  action  is 
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pendiog,  Ae.,  tb«ii  if  in  fact  another  aetion  be  pending,  the  proper  mode  for  the 
defendant  io  araU  himself  of  that  fact  ie  by  answer  Betting  forth  the  pendency  of 
sneh  aeiioik  {Burravft  y.  Miller,  6  How.  61.)  This  rale  applies  to  an  action  for 
a  partidoD.  (Sonrfa^fer  v.  ff^/offer,  1  Code  Rep.,  N.  S.,  412.)  8ee  Note  to  sec- 
tion 147. 

Note  to  mbd,  4. 

a.  The  defect  of  parties  for  which  a  demurrer  is  allowed,  is  a  deficiency  of 
and  not  too  many  partiea  (Peahody  v.  WatK  Co.  MuL  Inn,  Co.,  20  Barb.  342  ; 
Gregory  v.  OaktmiUiy  12  How.  184;  Fickney  v.  Wallace,  1  Abb,  82;  Voorhie*  v. 
Baxter  J  id,  44;  Oro^by  v.  Berger,  4  Edw.  Ch.  R.  210.)  And  the  mere  joinder  of 
too  many  defendante  is  not  a  ground  of  demurrer  by  any  one  of  them  against 
whom  t^e  complaint  sets  forth  a  good  cause  of  action.  {If.  Y,  Js  N.  Haven  R.  R. 
y.  Schuyler,  1  Abb.  41 ;  17  N.  Y.  692;  Manning  v.  The  State  of  Nicaragua,  U 
How.  517.)  To  sustain  a  demurrer  under  this  subdivision  (the  objection  being 
the  non-ioinder  of  a  defendant),  it  must  appear  that  the  party  demurring  has  an 
interest  m  having  such  other  party  made  a  defendant  (Hiliman  v.  Hillman,  14 
How.  460.) 

6.  A  defect  of  parties  plaintiff  is  a  good  cause  of  demurrer  by  all  the  defend- 
ants. (Harris,  J.,  Broumeon  v.  Oifford,  8  How.  892.)  A  defendant  may  take 
advantage  of  an  improi>er  joinder  of  defendants  on  the  trial,  and  for  such  a  defect 
he  is  not  obliged  to  demur  in  order  to  have  the  benefit  of  the  objection.  {Oiraud 
V.  Beach,  8  £.  D.  Smith,  337.)  If  husband  and  wife  sue  together  for  a  cause  of 
action  in  the  husband  alone,  it  is  a  defect  of  parties  for  which  a  demurrer  will  be 
sustained.  (Id. ;  JDunderdale  v.  Orymee,  16  How.  195;  and  see  Avogardo  v.  Bull, 
4  E.  D.  SmlUi,  884.)  The  relation  of  husband  and  wife  is  not  the  same  as  that 
existing  between  two  ordinary  co-plaintiffs;  thej  are  incapable  of  several  judg- 
ments at  the  trial  (tdl);  they  must  recover  jointly,  or  not  at  all.  {Bartow  y. 
Draper,  5  Duer,  130.) 

c.  A  demurrer  for  non-joinder  of  parties  is  well  taken  where  it  appears  that 
the  court  cannot  determine  the  controversy  before  it  without  prejudice  to  the 
rights  of  others,  nor  by  saving  their  rights.  (  Wallace  v.  Eaton,  8  Code  Rep.  161 ; 
6  How.  99.) 

Note  to  iubd.  6. 

d.  Does  a  demurrer  lie  to  a  complaint  under  this  subdivision  for  the  defect  of 
not  separately  statins  two  or  more  causes  of  action,  they  being  such  as  might  be 
united  in  one  complaint  If  properly  stated  ?  That  it  does  not,  and  that  the 
defendant  should  have  the  complaint  set  right  by  motion ;  see  Dorman  v.  Kellam, 
(14  How.  184;  4  Abb.  202);  Moore  v.  Smith  (10  How.  861);  Peckhum  v.  Smith 
(9  id.  486);  RoUneon  v.  Jvdd(\^  878);  Oooding  v.  McAUieter  (id  128);  Fortyth 
V.  EdmiUon  (11  tdL  408);  Wailar  v.  Ratkan  (12  id.  28);  Woodbury  v.  Saekrider 
(2  Abb.  402);  Badger  v.  Benedict  (4  id.  176) ;  Cook  v.  Cliaee  (8  Duer,  648) ;  Hareen 
T.  Bayard  (6  tdL  666) ;  and  other  cases.  That  a  demurrer  may  be  interposed  for 
this  cause,  see  Getty  v.  Hudson  R.  R,  R  Co.  (8  How.  177);  Van  Namee  v.  Peoble 
(9  id.  198);  Durkee  v.  Saratoga  and  Wath,  R.  R  Co,  (4  id  226);  Pike  r,Van 
Wormer(6  id  171);  Struts  v.  Parker  (9  id  842);  and  in  Aeome  v.  Amer,  Min, 
Co.  (11  How.  27),  Hand,  J.,  thought  there  was  too  much  doubt  on  the  subject  to 
strike  out  as  frivolous  a  demurrer  on  the  ground  that  the  causes  of  action  were 
not  separately  stated. 

e.  It  has  been  held  that  a  complaint  which  alleged  that  the  defendant  had 
beeome  possessed  of  one  knitting-machine,  the  property  of  the  plaintiff,  by 
wrongfully  taking  the  same  from  the  plaintiff,  and  that  he  wrongfully  detained 
the  same  and  had  converted  it  to  his  own  use,  and  then  demanded  that  the 
defendant  mi^ht  be  adjudged  to  pay  the  plaintiff  damages  for  the  wrongful 
taking,  detention,  and  conversion,  ana  that  tne  property  may  be  forthwith  deliv- 
ered to  the  defendant,  improperly  united  two  causes  of  action,  and  was  demur- 
rible  on  that  ground.  {Maxwell  y.  FamJiam,  7  How.  236.)  A  complaint,  after 
stating  a  cause  of  action  on  contract  against  partners,  and  aemandlnff  judgment 
there&r,  contained  also  allegations  that  defenaants  were  insolvent,  and  had  fraud- 
ulently confessed  judgments  to  hinder  their  creditors^  and  demanded  an  injunc- 
tion and  a  receiver ; — held  that  although  the  last  matter  might  be  obnoxious  to  a 
motion  to  strike  out,  its  insertion  did  not  render  the  complaint  demurrible  for 
improper  joinder  of  causes  of  action.    (Meyer  r.  Van  Collem,  7  Abb.  222.) 


198  DEinrBBBB.  [§  145. 

a.  Where  a  complaiDt,  in  fact,  contains  bnt  a  single  ea^ee  of  action,  although 
some  of  the  allegations  mny  be  introduced  with  the  words,  "and  for  a  farther 
cause  of  action,''  the  defenaant  cannot  successfully  demur  on  the  ground  that 
several  causes  of  action  are  improperly  united.  {Eillman  y.  BiUman,  14  How. 
466.) 

See  sections  167, 172. 

IToie  to  subd.  6. 

6.  It  is  entirely  optional  with  a  defendant  whether  he  will  demur  or  not  for 
the  cause  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  and  his  election  not  to  avail  himself  of  that  right  does  not  preclude 
him  from  taking  advantage  of  the  defect  in  the  complaint  at  any  stage  of  the 
ease  {Qovld  v.  Qla*%^  19  Barb.  186;  Montgomery  Co.  B'h  v.  Albany  City  B'k, 
8  Selden,  464;  Biggins  v.  Freeman,  2  Duer,  650;  JBudd  v.  Bingham,  18  Barb. 
494) ;  and  if  two  persons  are  made  deferdants,  and  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  caupe  of  action  against  one  of  them,  and  there  is  no 
demurrer  for  that  cause,  the  objection  may  be  made  upon  the  trial ;  and  upon 
the  fact  appearing,  the  complaint  should  be  dismissed  as  to  such  defendant 
(Montgomery  Go.  Bk.  v.  Albany  City  Bk.,  supra.) 

e.  Under  a  demurrer,  for  the  reason  that  tne  complaint  does  not  state  facta 
sufficient,  the  defendant  cannot  object  that  there  is  an  improper  joinder  of  partiea 
{JSldridge  v.  Bell,  12  How.  547).  or  that  the  plaintiff  has  not  legal  capacity  to  sue 
( Vibert  V.  Frost,  8  Abb.  120;  Bobart  v.  Frost,  5  Duer,  671),  or  that  the  court  as 
a  court  of  equity  has  no  jurisdiction  (  Wilson  v.  Mayor  of  N.  Pi,  6  Abb.  6 ;  15  How. 
600;  4  E.  D.  Smith,  706,  note),  or  that  the  complaint  on  a  bill  of  exchange  showa 
the  right  to  sue  on  the  bill  is  in  a  third  person  not  a  party  to  the  action  (Myers 
V.  Maehado,  6  Abb.  198;  but  see  Palmer  v.  Smedley,  id  205),  or  that  the  complaint 
by  a  corporation  does  not  show  its  authority  to  sue,  (Bk  of  Lowville  v.  Bdioards, 
11  How.  216;  ^kof  Bavana  v.  Wiekliam,  7  Abb.  184),  or  the  prayer  for  relief 
is  too  extensive.  (Jne  People  v.  Mayor  of  N,  F.,  8  Abb.  19.)  Tlie  only  question 
raised  by  a  demurrer  under  this  subdivision  is,  whether  the  plaintiff,  upon  the 
facts  stated,  is  entitled  to  the  relief  which  he  claims;  and  it  is  immaterial  whether 
that  relief  be  legal  or  equitable.  If  the  relief  be  equitable  in  its  nature,  but  can- 
not properly  be  granted  without  the  presence  of  other  parties;  an  objection  on 
that  account  cannot  be  taken  by  demurrer  under  this  subdivision  (6en*l  MuL 
Ins.  Co.  V.  Benson,  6  Duer,  168),  or  by  objection  on  the  trial.  (Id.)  See  White  v. 
Brown,  14  How.  282,  where  Mullett,  J.,  says  a  demurrer  under  this  subdivision 
puts  in  issue  the  validity  of  the  whole  complaint. 

«  (1  The  complaint,  to  be  overthrown  by  a  demurrer  under  this  subdivision, 
must  present  defects  so  substantial  in  their  nature  and  so  fatal  in  their  character 
as  to  authorize  the  court  to  say,  taking  all  the  facts  to  be  admitted,  that  they 
furnish  no  cause  of  action  whatever.  (The  People  v.  Mayor  of  N,  T.,  8  Abb.  7.) 
Where  the  demurrer  admits  facts  enough  to  constitute  a  cause  of  action,  the 
complaint  will  be  sustained.  (Richards  v.  Ed^eh,  17  Barb.  260 ;  Oraham  v.  Gamr 
man,  18  How.  862;  5  Duer,  697 ;  BammoTid  v.  Budson  Biver  Iron  and  Machine 
Co.,  20  Barb.  886 ;  Bk.  of  Lowvifle  v.  Bdteards,  11  How.  218;  Billman  v.  BUl- 
man,  14  id.  456,  and  see  kichards  v.  Beavis,  28  Eng.  Law  and  £q.  R.,  157.) 

e.  It  seems  that  in  an  action  against  husband  and  wife,  the  complaint  asking 
relief  against  the  separate  estate  of  the  wife  only,  but  not  stating  facts  sufficient 
to  show  a  liability  of  such  separate  estate,  a  demurrer  by  both  husband  and  wife 
under  this  subdiviaion,  will  be  sustained.    (Goodall  v.  McAdcun,  14  How.  885.) 


§  145.  [123.]  (Am'd  1849.)  Demurrer  miist  specify 
grounds  of  dljectwti. 

The  demnrrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint.  Unless  it  do  so,  it  may  be  disregarded. 
It  may  be  taken  to  the  whole  complaint,  or  to  any  of  the  alleged 
causes  of  action  stated  therein. 


^  146,  147.]  WAITEB  OF  0BJB0TI0N8.  199 

&  As  to  the  Iflt  Mid  ftth  grounds  of  demurrer,  p^^n  by  section  144,  it  seems 
to  be  settled  that  s  demarrer  stating  the  grounds  of  it  in  the  language  of  those 
sabdiTisions,  is  sufficient.  With  respect  to  the  other  subdi visions,  the  better 
opinion  eeems  to  be  that  a  demurrer,  under  either  of  those  subdivisions,  should 
ipecifically  point  out  the  grounds  of  objection.  (Sm/t  y.  De  Witt,  1  Code  Rep. 
i5 ;  GUnny  t.  Bitehings,  2  id,  66;  Grant  v.  LoMher,  i<£  2 ;  Hunter  y.  Frisbee,  id. 
59;  Dwrkee  y.  Saratoga  R.  B.  Co.  4  How.  226  ;  Hyde  v.  Conrad,  6  id.  112;  Anna- 
ball  T.  Hunter,  6  id.  255 ;  Purdy  t.  Carpenter,  id.  361 ;  Hinde  v.  Tuteddle,  1  id.  278 ; 
Getty  ▼.  Hudson  R.  R.  Co.  8  id.  111.) 

b.  Where  the  demurrer  specifies  the  alleged  causes  of  demurrer,  it  *'  excludes 
an  other  grounds  of  objection  than  those  particularly  set  forth,**  and  the  defend- 
ant cannot  insist  on  any  others  on  the  argument  (Nellia  y.  De  Foreet,  16 
Barb.  65.J 

c.  A  demurrer  stating  "  that  it  does  not  appear  that  the  plaintiff  had  any  title 
to  the  note  when  the  suit  was  commenced,"  was  held,  not  to  sufficiently  assign 
the  cause  of  demurrer.    ( White  y.  Low,  7  Barb.  204.) 

d.  Where  the  complaint,  after  setting  forth  certain  matters  of  inducement, 
ayerred  in  succession  seyeral  distinot  acts  done  and  committed  by  the  defendants, 
whereby  and  by  ea«A  of  which  acts  the  defendants  became  liable  to  plaintiff,  Ac, 
— ^held.  that  such  complaint  must  be  regarded  as  analogous  to  a  declaration  con- 
taining seyeral  distinct  counts,  and  separate  demurrers  might  be  interposed  to 
the  several  causes  of  action  contained  in  the  complaint.  (Ogdentburg  Bank  r, 
Paige,  2  Code  Rep.  75.) 

§  146.  [125.]  (Am'd  1849.)  Sow  to  proceed  if  convplaifU 
he  amended. 

If  the  complaint  be  amended,  a  copy  thereof  must  be  served 
on  the  defendant,  who  must  answer  it  within  twenty  days,  or 
the  plaintiff,  npon  filing  with  the  clerk  on  [due]  proof  of  the 
service,  and  of  the  defendant's  omission,  may  proceed  to  obtain 
judgment,  as  provided  by  section  246  ;  but  where  an  applica- 
tion to  the  court  for  judgment  is  necessary,  eight  days'  notice 
thereof  must  be  given  to  the  defendant. 

e.  Where  a  defendant  has  appeared  by  attorney,  the  amended  complaint  is 
to  be  served  on  the  attorney,  and  not  on  the  defendant  personally.  A  judgment 
entered  as  upon  failure  to  answer  an  amended  complaint,  which  was  served  on 
the  defendant  personally,  after  he  had  appeared  by  attorney,  was  held  irregular. 
(Mereter  y.  PearUtone,  7  Abb.  826.) 

/.  In  an  action  against  three  defendants,  two  of  the  defendants  demurred  to 
the  complaint,  and  the  other  defendant  suffered  a  judgment  for  want  of  an 
answer.  The  plaintiff  afterwards  amended  the  complaint,  in  a  tvbetantiat 
manner  and  not  in  mere  form.  The  plaintiff  neither  served  a  copy  of  the  amended 
eoroplaint  on  the  defendant  against  whom  judgment  had  been  taken,  nor  gave 
him  notice  of  the  amendment ;  and  on  motion  by  such  defendant  to  set  the  judg- 
ment aside,  it  was  held  that  the  judgment  was  irregular,  that  it  did  not  follow 
because  he  omitted  to  answer  the  original  complaint  that  he  might  not  desire  to 
answer  the  amended  eomplaint,  and  that  he  should  have  been  served  with  notice 
of  the  amendment.  {People  y.  Woods,  2  Sand.  662;  2  Code  Rep.  18;  and  sea 
Tkomas  v.  Allen,  2  Wend.  618 ;  Aikin  y.  Alb.  North.  R.  R,  Co.,  14  How.  837  ; 
Ward  y.  Dewey,  12  id.  193.) 

§  147.  [1*26.]     Objection  not  appearing  on  complaint. 

When  any  of  the  matters  enumerated  in  section  144  do  not 
appear  upon  the  face  of  the  complaint,  the  objection  may  be 
taken  bj  answer. 


SOO  WAIYEB  OF  OBJBCnONS,  [§  148. 

a.  Where  the  oanse  of  action  alleged  in  the  complaint  is  a  eontraet  made  in 
a  foreign  state,  and  such  contract  is  void  by  the  lawfe  of  the  state  io  which  it 
was  made,  and  it  does  not  appear  on  the  face  of  the  complaint  what  is  the  law 
of  the  foreign  state,  the  proper  mode  of  taking  advantage  of  the  law  of  such 
foreign  state  is  by  answer,  stating  what  is  the  law  of  the  foreign  state.  A 
demurrer  cannot  be  sustained  (Humphrey  v.  Chamberlain,  1  Code  Rep.,  N.  S.,  88*7); 
but  where  the  alleged  cause  of  action  arises  out  of  a  transaction  void  by  the  law 
of  this  State,  if  in  fact  the  tcansaction  took  place  in  a  State  by  the  laws  of  which 
it  was  valid,  then  it  must  so  appear  on  the  complaint.  {Thatcher  v.  MorrU,  1 
Keman,  487.) 

b.  Where,  in  a  complaint  on  a  replevin  bond,  it  appeared  that  one  of  the 
parties  was  not  made  a  party,  but  the  complaint  was  client  as  to  whether  he 
was  living  or  dead,^t  was  held  that,  if  in  fact  such  party  were  living,  the 
proper  mode  to  take  advantage  of  his  non-joinder  was  an  answer  setting  up  that 
fact.     (Brainard  Y.  Jonea,  11  How.  669.) 

c.  Where  there  are  in  fact  two  actions  pending  between  the  same  parties  for 
the  same  cause,  but  that  fact  does  not  appear  on  the  face  of  the  complaint^  the 
defendant  cannot  demur;  he  must  put  in  an  answer  of  the  other  action  pending. 
{HornfMer  v.  Hornfa^er,  1  Code  Rep.,  N.  S.,  412  ) 

d.  When  in  an  action  by  a  corporation  or  a  natural  person,  the  want  of  legal 
capacity  to  sue  exists  or  is  supposed  to  exist,  but  that  fact  does  not  appear  on 
the  face  of  the  complain^  the  objection  must  be  taken  by  answer;  it  cannot  be 
raised  by  demurrer.  (  Union  Mutual  Ins.  Co.  v.  Osgood,  1  Duer,  io?  ;  see,  how- 
ever, B'k  of  Havanna  v.  Wiekham,  7  Abb.  184 ;  16  Aow.  97.) 

See  further,  in  note  to  section  144. 

§  148.  [128.]  (Am'd  1849.)  '  Objection  when  deemed  waived. 

K  no  such  objection  be  taken  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same,  ex- 
cepting only  the  objection  to  the  jurisdiction  of  the  court,  and 
the  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

tf.  This  section  means  that  if  the  objection  is  not  taken  by  demurrer,  when 
that  mode  is  proper,  or  by  answer  in  oases  where  that  is  the  approprlAte  method, 
it  is  waived.  (Zobriskie  v.  Smith,  8  Kernan,  836.)  And  when  the  objection  is  one 
proper  to  be  raised  by  demurrer,  the  defendant  cannot  have  the  benefit  of  the 
objection  by  raising  the  objection  by  answer.  {Id  Mayh^w  v.  Robinson,  10 
How.  162 ;  Inardhwn  v.  Baldwin,  12  Barb.  9  ;  Baggott  v.  Boulgers,  2  Duer,  160; 
B'k  of  Watervule  y.Beltser,  13  How.  270.)  An  objection  that  there  is  a  defect 
of  parties,  not  taken  by  demurrer  or  answer,  is  waived  (Fosgate  v.  Herkimer 
Manuf  Co.,  2  Eernan,  584),  and  cannot  be  taken  for  the  nrst  time  on  appeal 
from  a  judgment  upon  a  verdict  for  the  plaintiff  {Bidwell  v.  Astor  Mut.  Ins.  Co., 
16  N.  Y.  266 ;  Purchase  v.  Mattison,  6  Duer,  688 ;  Colegrove  v.  JV.  T.  dt  Harlem 
R.  R.  Co.,  id.  882 ;  Bowdoin  v.  Coleman,  8  Abb.  481 ;  6  Duer,  188 ;  Bates  v.  James, 
8  Duer,  46) ;  **  or  in  any  other  mode,  or  in  any  other  stage  of  the  cause*'  (Leavitt 
V.  Fisher,  4  Duer,  28  )  And  so  of  an  objection  that  several  causes  of  action  are 
improperly  united  {Youngs  v.  Seeley,  12  How.  896);  or  a  defence  of  coverture 
{Castree  v.  Qavelle,  4  E.  D.  Smith,  426.) 

/.  Where  a  defendant  demurs  to  the  complaint  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  without  objecting  to  the  want  of  proper 
parties,  or  the  capacity  of  the  parties  to  sue,  or  to  tlie  form  of  the  action,  he 
waives  his  right  to  insist  upon  tnese  objections,  and  for  the  purposes  of  the  de- 
murrer the  complaint  will  be  deemed  unobjectionable  by  reason  of  any  defects 
of  that  nature.     (See  ante,  198  c,  196  &) 

g.  If  husband  and  wife  are  improperly  joined  as  plaintiffs,  the  objection  must 
be  taken  by  demurrer  or  answer ;  an  answer  on  the  merits  will  be  considered 
as  a  waiver  of  the  objection.  {Ingraham  v.  Baldwin,  12  Barb.  9 ;  and  see  Bag- 
ffott  V.  Boulgers,  2  Duer,  160 ;  and  see  atUe,  p.  63  c) 


§149.]  ANSWER.  201 

a.  The  ttSMa^  to  demur  doei  not  waire  tbe  right  of  the  defendant  to  object  on 
the  trial  for  the  firti  tvnB^  that  the  complaint  does  not  state  facte  sufficient  to 
eonstitute  a  eause  of  action.  {Higoins  t.  Fresman^  2  Duer,  650 ;  Montgomery  Co, 
Fk  r.  Albany  CUy  B'k.,  d  Selden,  464;  Gould  ▼.  Glass,  19  Barb.  186.)  An 
incarmble  defect  is  not  waived  by  any  pleading,  but  may  be  taken  advantage  of 
whenever  the  parties  are  before  the  court,  either  at  special  term  by  motion,  or 
on  the  trial  at  circuit  by  motion,  in  arrest  after  veraict  (Bumham  v.  J)e  Be- 
WMe^  8  How.  159;  Budd  v.  Bingham,  18  Barb.  494.)  Thus,  the  privilege  of  a 
foreign  consul  to  be  exempt  from  the  jurisdiction  of  a  State  tribunal,  is  not 
waived  by  an  answer  to  the  merits.  ( Valariiio  v.  2%)mps&n,  8  Selden,  676.) 
H'B  being  Impleaded  with  a  citizen,  upon  a  joint  contract,  will  not  give  jurisdic- 
tion to  the  State  courts  (id.);  and  it  seems  that  the  same  rule  applies  in  actions 
for  tort,  (Hernandez  v.  Camobeli,  10  How.  433.)  He  is  not  only  suable  in  the 
district  courts  of  the  IT.  S.,  but  if  he  be  an  alien,  he  is  suable  as  sucli  by  a  citizen, 
in  the  U.  S.  circuit  eourtai  {8l  Luk^s  Hospital  v.  Barclay,  British  consul,  U.  S. 
circuit  court,  southern  diet,  of  N.  Y.,  October,  1855.) 

b.  In  the  case  of  Davis  v.  Mayor,  <tc,  of  New  York{l  Duer,  668),  one  question 
raised  on  the  trial  was,  that  the  attorney-general  should  have  been  made  a 
party ;  to  which  it  was  answered,  that  the  defendants  not  having  taken  the 
objection  either  b^  answer  or  demurrer,  had  waived  it ;  but  Duer,  J.,  in  effect 
said  that,  it  appearing  to  him  that  a  complete  determination  of  the  question  in 
the  suit  could  not  be  had  without  the  presence  as  a  party  of  the  attorney-gen> 
eral,  he  had  not  only  the  power,  but  it  was  his  duty,  under  section  122,  to  order 
the  attorney -general  to  be  made  a  party ;  and  he  ordered  accordingly.  [This 
case  went  to  the  court  of  appeals,  and  that  court  held  that  the  order  for  bringing 
in  the  attomey-ffeneral  as  a  party  was  improper.] 

e.  Where  a  defendant  claims  upon  demurrer  to  the  answer  that  the  complaint 
is  defective,  he  must  be  held,  under  section  148,  to  have  waived  all  objections  to 
the  complaint  not  raised  by  answer  or  demurrer,  except  the  question  of  jurisdic- 
tion and  the  snffici«ncv  of  the  facts  stated  to  constitute  a  cause  of  action.  {The 
People  V.  Banker^  8  How.  258.) 


Chapter  HI. 
The  Answer. 

SxcnoN  149.    Answer  what  to  contain. 

150.  Counterclaim.    Several  defences. 

151.  Demurrer  and  answer  when  allowed. 

162.    Sham  and  irrelevant  defences  to  be  stricken  out 

§  149.  [128.]  (Am'd  1849, 1851,  1852.)  Answer,  what  to 
contain. 

The  answer  of  the  defendant  nfiust  contain, — 

1.  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  suflScient  to  form  a  belief; 

2.  A  statement  of  any  new  matter  constituting  a  defence 
or  counter-claim,  in  ordinary  and  concise  language,  without 
repetition. 

d.  Answer  need  not  be  entitled, — ^The  answer  is  not  required  to  be  entitled  in 
the  sction.  It  should,  however,  show  in  what  suit  and  for  what  defendant  it  is 
put  in. 

e.  Retirement  of  oiuiMr.— >The  answer  must  either  controvert  a  material 


303  ASBWSB.  [§  149. 

allegation  of  the  complaint  or  state  new  matter  eonstitoting  a  defence ;  and  where 
to  a  complaint  for  goods  sold  the  defendant  answered, — secondly,  a  denial  that 

Slaintlffs  eyer  sold  any  ftoods  to  defendant  which  had  not  been  psid  for  by 
efendant ;  and  thirdly,  that  if  plaintiffs  ever  sold  any  goods  to  defendant  they 
were  sold  on  credit,  and  oot  to  be  paid  for  in  nine  years  from  the  day  of  sale, — 
on  motion,  these  defences  were  struck  ont  as  neither  amounting  to  a  denial  or  to 
a  statement  of  new  matter.     {Hamilton  y.  Hough,  18  How.  14.) 

a.  It  is  not  essential  to  the  sufficiency  of  an  answer  that  it  should  constitute 
a  defence  or  counterclaim  to  the  whole  of  the  complaint  or  of  any  single  count. 
It  is  sufficient  if  it  constitute  a  defence  or  counter-claim  to  so  much  as  it  professes 
to  answer.  {MeKyring  y.  BtdU  16  New  York,  860  ;  Allen  v.  Hatkinn,  5  Duer, 
832) ;  but  if  it  profess  to  answer  an  entire  cause  of  action  and  in  fact  only  answers 
a  part  it  is  insufficient  and  may  be  demurred  to  {Fo$ter  v.  H<uen,  12  Barb.  547  ; 
Nxehoh  y.  Dusenhury,  2  Coms.  288 ;  Hoiok  y.  Pollctrd,  6  Blackf  108 ;  and  see 
Hukley  y.  Orosjean,  id.  86) ;  if  the  defence  professes  to  be  to  part  only  of  a  c^use 
of  Actlbn  without  specifying  what  part,  it  is  sufficient  [although  indefinYt<>]  if  it 
is  an  answer  to  any  part  {Cottin^kam  v.  The  State,  *1  Blackf  406) ;  but  it  is  said 
that  if  it  specify  the  part  to  which  it  is  intended  as  an  answer  it  is  limited  to 
that  part,  although  in  fact  an  answer  to  the  whole  ( OroMs  ▼.  Watson,  6  Blackt 
129).  Where  in  an  action  for  an  assault  and  false  imprisonment,  the  annwer 
assumed  to  be  to  the  whole  complaint  but  justified  only  the  imprisonment,  it  was 
on  demurrer  held  bad.  (Fhster  v.  Hazen^  12  Barb.  647.)  The  answer  must  address 
itself  to  the  complaint,  and  not  to  the  bill  of  particulars.  {Krein  y.  Seligman,  8 
Barb.  440 ;  Scovell  y.  Howell,  2  Code  R.  38.) 

b.  "A  defendant  has  a  right  to  consider  the  complaint  which  is  served  upon 
him,  or  his  attorney,  as  that  alone  which  he  is  required  to  answer,  and  that  it  is 
upon  the  issues  raised  by  his  answer  to  this  complaint  that  the  cause  is  to  be 
tried."  (Trowbridge  y.  Jh^er.  4  Duer, 460;  Bughet  y.  Wood,  6  id.  608.  note; 
Graham  Y.  MeCoun,  6  How.  868;  1  Code  Rep.,  N.  S.,  48 ;  LUtlejohn  y.  Munn,  8 
Paige,  280.) 

€.  General  denial, — It  is  customary  to  regard  a  general  denial  as  a  denial  in 
gross  of  all  the  allegations  of  the  complaint,  and  a  specific  denial  as  a  denial  of 
one  or  of  each  all<»(rAtion  separately.  {Denniton  y.  Dennieonj  9  How.  247 ; 
Seward  v.  Miller,  6  id.  812,  and  other  cases.) 

d.  The  usual  form  of  general  denial  is,  "the  defendant  denies  each  and  every 
material  allegation  of  the  complaint.**  (Kellog  v.  Church,  4  How.  889;  Badd^ 
y.  Ruekgaber,  8  Duer,  684.) 

A  defendant  after  expressly  admitting  some  of  the  allegations  of  the  com- 
plaint may  make  a  denial  "  of  all  the  allegations  in  the  complaint  not  herein 
before  specifically  [ezpresdly]  admitted."  {Parthall  v.  TXllou,  18  How.  7 ;  Gen- 
esee Mitt.  Tn».  Co  V.  Moynihen,  6  id.  821.) 

e.  To  a  complaint  for  goods  sold,  alleging  the  sale  and  that  the  def*'ndant 
is  now  indebted  to  the  plaintiff  therefor,  the  defendant  answered  admitting  the 
sale,  but  alleging  that  the  purchase  was  on  a  credit  of  six  months,  and  that  the 
credit  had  not  expired ;  held  that  the  answer  was  a  "  special  denial  of  the  alle- 
gation in  the  complaint,"  that  the  defendant  is  now  indebted  to  the  plaintiffs 
{Gilbert  v.  Cram,  12  How.  466.) 

/.  Where  the  allegations  of  a  complaint  are  not  directly  denied,  but  the 
defendant  states  other  facts  inconsistent  with  those  set  forth  by  the  plaintiff,-^ 
this  will  not  be  construed  as  a  denial  so  as  to  prevent  the  allegations  of  the 
complaint  from  being  taken  as  true:  merely  making  a  counter-statement  or 
giving  a  different  version  of  the  matter  from  that  contained  in  the  complaint, 
without  denying  the  allegations  of  the  complaint,  is  not  specifically  controverting 
such  allegations.  {Woiyd v.  Whiting,  2\  Barb.  190.)  Thus,  where  the  complaint 
alleged  that  G  deliver«>d  to  the  dt-fendant  for  collection,  certain  accounts,  for 
which  defendant  gave  O  a  receipt  and  promised  to  pay  over  said  mouey  when 
received  ;  that  defendant  collected  said  money  and  neglected  to  pay  the  same  to 
said  6,  and  that  G  had  assigned  his  claim  to  the  plaintiff, — an  answer  which 
stated  thntG  was  a  partner  of  one  B,  as  manufacturers  of  grain  cradles,  which 
were  sold  by  them  on  credit,  and  the  said  amounts  were  for  such  credits  and 
were  demands  of  G.  &  B.  and  not  of  G,  was  held  not  to  specifically  controvert 
the  allegations  of  the  complaint  {IdA  [This  decision,  although  made  in  1866, 
refers  to  the  code  of  1861,  by  which  all  allegations  of  the  complaint  not  sped- 
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fUtUf  controYerUd,  w«r«  talran  at  true.  Surely  saying  the  demands  wer^ 
demands  of  G.  A  B.  and  not  of  G.,  is  a  denial  that  the  demands  were  demands 
of  G.  and  showing  why, — ^namely,  they  were  of  G.  A  B.] 

Demal  of  any  knowledge  or  information  stfficieni  to  f&tm,  a  belief. 

a.  When  allowed: — It  is  only  when  the  defendant  has  neither  knowledge  nor 
information  sufficient  to  enable  him  to  form  a  belief  (as  to  the  truth  or  falsity  of 
the  plainiiff *s  allegation)  that  he  will  be  permitted  to  adopt  tlua  form  of  denial 
(Harris,  J.,  JEdwardeY,  Lent,  8  How.  28  ;  Ketcham  v.  Zerega,  1  E.  D.  Smith,  554); 
and  the  mere  allegation  of  the  d^rfendant,  although  yerified,  will  not  entitle  him  to 
adopt  this  mode  of  denial,  if  the  court  can  see  that  the  fact  miut  be  within  his 
personal  knowledge  (id. ;  Fale*  v.  Stcki,  12  id.  153 ;  Chapman  v.  Palmer,  id. 
S8 ;  Keteham  v.  Z^a,  1  E.  D.  Smith,  656 ;  Bicliardeon  t.  Wilton,  4  Sand.  708), 
or  recollection  {Lewie  v.  Acker,  Z  Abb.  166.)  As.  where  the  action  is  for  an 
assault,  the  defendant  cannot  deny  '*  any  knowledge  or  information/'  <bc..  as  to 
whether  or  not  he  assaulted  the  p\a\nt\S  {Richardson  Y.Wilton,  supra);  so  of 
the  contents  of  an  instrument  admitted  to  be  executed  by  defendant  (  Wesson  v. 
Jttdd,  1  Abb.  264),  and  whether  or  not  the  note  in  suit  was  made  by  the  defend- 
ant or  bis  partner,  or  either  of  them.  {Mott  v.  Burnett,  1  Code  Rep.,  N.  S.,  226; 
S.  C.  on  appeal,  2  E.  D.  Smith,  60.)  Nor  will  the  defendant,  by  willfully  remain- 
ing ignorant  when  the  information  can  be  obtained,  be  permitted  to  adopt  this 
mode  of  denial,  {fiance  y.  Bemmiftg,  1  Code  Rep.,  N.  S.,  204;  Palmer  v.  Yatee^ 
SSand.  189;  Chamnan  y.  Palmer,  12  How.  87.)  Thus,  in  an  action  on  a  bond 
executed  by  the  defendant  as  surety,  conditioned  to  be  yoid  if  the  plaintiff  re- 
covered a  judgment  against  C,  it  was  held  that  he  could  not  adopt  this  form  of 
denial  as  to  whether  or  not  a  judgment  had  been  recovered  against  C.  (Hance  y. 
Remming,  1  Code  Rep.,  N.  S.,  204 ;  2  K  D.  Smith,  48) ;  and  in  an  action  against 
two  partners,  for  eoods  sold,  one  defendant  did  not  answer,  the  other  answered 
denying  any  knowledge  or  information  as  to  whether  or  not  any  goods  had  been 
sold;  £e  answer  was  duly  verified;  on  motion,  Harris,  J.,  struck  out  the  Answer 
as  evasive  and  frivolous,  and  because  the  defendant's  ignorance,  if  real,  was  in- 
tentional. (Chapman  Y,  Pa/m«r,  supra.)  So,  a  defendant  cannot  thus  deny  an  alle- 
gation of  a  judgment  against  himaelf,  except  perhaps  in  the  case  of  a  judgment  in 
a  foreign  tribunal  in  an  action  in  which  he  was  not  served  with  process  {Ketcham 
y.  Zerega,  1  R  D.  Smith,  666).  But  this  mode  of  denial  is  permissible  with  re- 
spect to  the  existence  of  a  judgment  against  a  third  party,  and  with  which  the 
defendant  answering  has  not  any  necessary  connection.  (  Wesson  v.  Jtidd,  1  Abb. 
254.)  It  should  be  observed  that  in  Hance  v.  Remaning,  supra,  stress  was  laid  on 
the  fact  that  the  defendant  appeared  and  answered  by  the  same  attorney  as  had 
acted  for  C,  and  that  if  the  defendant  did  not  know  whether  or  not  a  judgment 
had  been  obtained  against  C,  the  attorney  did.  The  declBions  go  even  the  length 
of  saying  that  if  a  fact  is  presumptively  within  a  defendant's  knowledge,  he, 
whether  an  individual  or  a  corporation,  is  not  at  liberty  to  answer  denying  any 
knowledge  or  information  sufficient  to  form  a  bellet  {Sherman  v.  N,  Y.  Central 
MUls,  1  Abb.  187  ;.  Palmer  v.  Yates,  8  Sand.  189.)  The  maker  of  a  promissory 
note,  sued  with  the  endorser  in  one  action,  may  adopt  this  mode  of  denying  that 
the  other  defendant  endorsed  the  note,  or  its  presentment  for  payment  {Flood  v. 
Reynolds,  18  How.  112;  Sherman  v.  Bitshnell,  7  id  171);  biit  a  defendant  who  is 
the  last  endorser  on  a  note  is  presumed  to  have  transferred  it  to  the  holder;  and 
whether  he  did  or  did  not  endorse  the  note,  and  whether  he  did  or  did  not  transfer, 
it  is  presumed  to  be  within  his  own  personal  knowledge ;  and  he  will  not  be  per- 
mitted to  deny  any  knowledge  or  information  sufficient  to  form  a  belief.  {Fates 
y.  Hicks,  12  id.  158.)  To  a  complaint  by  an  administrator  setting  forth  the  death 
of  the  intestate,  the  granting  of  letters  of  administration  to  the  plaintiff,  and  that 
he  is  informed  and  believes  the  defendant  is  indebted  to  him  for  coal  sold  by 
intestate  to  defendant,  the  defendant  answered  denying  any  knowledge  or  infor- 
mation, ±c.,  whether  he  is  indebted  to  plaintiff.  The  plaintiff  moved  to  strike 
out  the  answer  as  frivolous ;  the  motion  was  denied  {Morrow  v.  Cougan,  8  Abb. 
828);  for  although  the  defendant  must  have  had  knowledge  as  to  the  sale  of  the 
coal,  yet  he  might  well  be  ignorant  of  the  death  of  the  intestate,  or  the  granting 
of  letters  of  administration  to  the  plaintiff.  {Id)  [The  decision  was  influenced 
by  the  vagueness  of  the  complaint]. 


1 


201  ANSWEB.  [§  149. 

a.  Where  the  eompUuDt  alUged  that  defendants  made  their  note  payable  to 
their  own  order,  and  indorsed  same  in  blank,  that  said  note  was  afterwards 
delivered  to  plaintiffs,  who  were  copartners  and  trading  as  D.  S.  dl(  Co ,  and  were 
the  lawl'ul  holders  and  owners  of  said  note,  the  defendants  answered  that  they 
had  DO  knowledge  or  information  suffieient,  <ko.,  whether  the  plaintiflfs  were 
copartners  trading  as  D.  &  A  Co.,  or  whether  the  said  note  was  erer  deliyered 
to  them,  or  whether  the  plaintiffs  were  the  lawful  holders  and  owners  of  said 
note.  The  plaintiffs  moved  for  judgment  on  the  answer  as  frivolous.  The  motion 
was  deoieo.  (Jhuuan  v.  Lawrmeef  6  Abb.  804^  Superior  Ct,  Gen'l  T.)  In  an 
action  in  which  the  complaint  alleged  the  making  a  note  by  the  defendants,  and 
that  they  "  thereupon  ittdorsed  and  delivered  the  seme  to  the  plaintijfSj**  and  that 
the  plaintiffs  were  the  lawful  holders  and  owners  of  the  note ;  the  answer 
denied  that  the  defendants  ever  indorsed  the  note  to  the  plaintiffs,  or  ever  deliv- 
ered said  note  to  them,  and  further  denied  any  knowledge  or  information  suffi- 
dent,  <fec.,  whether  or  not  the  plaintiffs  are  the  lawful  nolders  and  owners  of 
said  note.  This  answer  was  held  frivoloua  (Kamlah  v.  Salter^  6  Abb.  226,  N.  Y. 
Com.  Pleas.,  Gen.  T. ;  and  see  in  note  to  section  247,  post) 

b.  In  two  cases  {Falee  v.  HickMf  12  How.  158 ;  and  Kiehardton  t.  Wilton,  4 
Band.  708),  the  courts  on  motion  to  strike  out  the  answer  as  sham,  intimated  that 
where  the  facts  are  presumptively  within  the  personal  knowledge  of  the  defend- 
ant, and  he  resorts  to  this  mode  of  denial,  he  should,  either  in  his  answer  or  in 
the  verification,  state  the  facts  which  render  the  defendant  unable  to  answer  by 
a  direct  denial.  [But  surely  the  positive  denial  of  any  knowledge  or  information 
must  be  sufficient  to  rebut  the  presumption  of  knowledge  in  the  defendant,  and 
certainly  implies  that  it  is  out  of  the  power  of  the  defendant  to  make  a  direct 
denial.  If  tne  plaintiff  doubts  this»  he  may  move  to  set  aside  the  answer;  and 
in  opposing  the  motion,  the  defendant  should  state  in  exteneo  the  particular  facts 
which  put  it  out  of  his  power  understandingly  to  make  a  direct  denial.  The  an- 
swer should  not  be  enoumbered  with  the  circumstances  of  explanation  ] 

c.  Form  of  denial  of  any  knowledge,  dtc^^L  denial  of.*' any  knowledge  or 
information  sufficient  to  form  a  belief,"  makes  a  complete  denial ;  and  the  defend- 
ant need  not  and  should  not  add  "  and  therefore  he  denies  the  same.**  {Flood  v. 
Reynolds,  18  How.  112;  Leach  v.  Boynton,  8  Abb.  8  ;  Tnmaend  r.  Plait,  id.  825 ; 
King  v.  Ray,  1 1  Paige,  286.)  And  it  will  be  observed,  that  where  the  defendant 
has  made  an  insufficient  allegation  of  the  want  of  any  knowledge  or  information, 
and  has  followed  such  allegation  by  the  further  allegation  '*and  therefore  he 
denies,"  dec.,  this  further  allegation  has  been  disregarded.  (See  Chnpman  v. 
Palmer,  12  How.  88 ;  Edwards  v.  Lent,  8  ui^  28.)  A  denial  of  knowledg^  with- 
out adding  information,  would  not  be  suffioient  {Edwards  v.  LetU,  id. ;  and  see 
The  People  v.  McCvmher,  15  id  189;  Ketcham  v.  Zerega,  I  E.  D.  Smith,  564); 
nor  is  it  sufficient  for  a  defendant  to  say  he  is  ignorant  of  whether  or  not  the 
facts  alleged  against  him  are  or  are  not  true.  (  Wood  v.  Stantiels,  8  Code  Rep. 
152.)  An  answer  that  the  defendant  **  is  not  informed  and  cannot  state  "  whether 
or  not  the  plaintiff  was  possessed,  Ac.  is  not  a  sufficient  denial  for  any  purpose. 
{Elton  Y.  Markham^  20  Barb.  848.)  And  so  of  an  allegation  that  "  the  defendant 
Goes  not  know  of  his  information  or  otherwise.**  {Sayre  v.  Oushinf,  7  Abb.  871.) 
This  form  of  denial  (t.  e,,  of  any  knowledge  or  information  sufficient  to  form  a 
belief)  is  peculiarly  proper  in  a  system  which  requires  pleading  to  be  verified 
under  oath ;  but  wheuier  the  answer  is  or  is  not  verified  ooes  not  affect  a  ques- 
tion on  the  sufficiency  of  the  form  of  denial.    {Snyder  v.  White,  6  How.  824  ) 

d  Denial  on  information  and  belief — It  has  been  doubted  whether  a  defend- 
ant may  make  a  denial  on  information  and  belief.  {Haeketi  v.  Richards,  8  E.  D. 
Smith,  13.)  In  reality  there  is  no  difference,  except  in  the  form  of  expression, 
between  I  deny,  and,  I  deny  according  to  my  information  and  belief,  or,  I  deny  on 
information  and  belief,  or.  On  information  and  belief  I  deny,  or,  According  to  my 
belief  I  denj.  A  man  either  believes  in  the  existence  or  the  noU'Cxistence  of  a 
fact,  or  he  is  in  doubt  whether  it  exists  or  not;  and  this  state  of  belief  disbelief, 
or  doubt,  is  according  to  the  information  he  has.  Instances  have  occurred  [not 
reported]  where  on  a  denial  accompanied  with  the  words  on  information  and 
belief,  these  words  have,  on  motion,,  oeen  struck  out  as  redundant 

e.  The  propriety  or  impropriety  of  alleging  on  information  and  belief  has  been 
supposed  to  depend  on  we  question,  whether  the  fact  alleged  was  or  was  not 
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tKe defescUnVs  ovn  k]iowl«dg«;  thns,  p«r  Harris,  J.:  "The  answer  will 
b«  iasiiffieiaDi,  if  it  d^niet  merely  npon  iDformation  an  allegation  the  truth  or 
fabitj  of  which  10  within  the  defendant's  own  knowledge."  (Edwards  v.  Lent, 
8  How.  S8.)  In  general,  a  defendant  is  permitted  to  allege  that  his  denidl  is  on 
or  aoeording  to  his  information  and'belief.  (7  Abb.  971,  note.)  And  where  an 
Mi«w«r  eommenced,  **  The  defendant  yerily  belieres,  and  therefore  answers  and 
aaja,  that  the  plaintiff  is  not,  Ac. ;"  it  was  held  sufficient  (Davit  t.  Potter, 
4  How.  165.) 

a.  Denial  thomld  be  in  the  di^unctive.^-'When  the  complaint  alleged  that 
defendant  "  aesaolted  the  plaintiff,  and  seized  him  by  the  collar  and  shook  him 
Tiolently,"  the  answer  ''denied  that  he,  the  defendant,  did  assanit  the  said  plain- 
tiff, ana  seize  him  by  the  coUar  and  shake  him  yiolentlj."  On  demurrer  the 
answer  was  held  insufficient.  '*The  defendant  has  grouped  three  of  the  chargpsi 
and  denied  them  under  oath,  in  such  a  manner  that  if  he  should  be  guiltj  of  two 
and  sot  guilty  of  the  other  one,  his  answer  would  not  be  literally  untrue.  The 
denial  should  haye  been  of  eae)i  charge  disjunctiyely,  if  the  defendant  intended 
to  put  the  whole  of  them  in  issue.*^  (Hopkins  y.  Everitt,  3  Code  Rep.  150.) 
[That  ease  was  decided  under  the  code  of  1848,  which  required  a  specific  denial 
of  eaeh  allegation.] 

b.  *'  The  answer  may  deny  all  the  allegations  in  the  complaint,  in  such  terms, 
that  if  any  one  is  true,  the  denial  is  false,  or  it  may  deny  specifically  such  allega- 
tions as  the  defendant  intends  to  controvert  on  the  trial.  But  it  is  not  clear  that 
any  thing  in  tho  code  warrants  the  gronping  of  several  materia]  allegations  and 
denying  them  as  an  aggregate,  in  terms  which  are  not  inconsistent  with  the  truth 
of  any  one  of  them.**  (Young  v.  Catlett,  6  Duer,  443.)  And  where  in  an  action 
OB  promisBory  notes  against  the  executrix  of  the  indorser,  she  answered  "  that 
whether  or  not  upon  ue  maturity  of  the  notes  mentioned  in  the  complaint,  the 
same  were  or  either  of  them  wA  duly  presented  to  the  makers  thereof  for  pay- 
ment, and  payment  thereof  demanded  and  refused,  and  thereupon  said  notes  duly 
protested  for  non-payvient,  and  notice  of  such  presentment,  refusal,  and  protest 
given  to  the  said  HU,  this  defendant  has  no  knowledge  or  information  sufficient 
to  form  a  belief."  It  was  said  that  such  a  denial  resembled  what  was  formerly 
known  as  '*  a  negative  pregnant."  It  was  a  denial  of  the  conjoined  facts  consist- 
ent with  the  existence  and  truth  of  any  one  of  the  separate  facts.    (Jd) 

e.  The  denial  should  not  be  in  the  altemative.^'To  a  complaint  which  alleged 
that  defendants  purchased  goods  of  the  plaintiff,  and  that  to  obtain  said  goods 
and  deceive  plaintiff  defendant  represented  that  he  was  in  good  circumstances 
and  worth  more  than  |3,000  over  and  above  his  debts,  and  that  such  represen-* 
tationa  were  false,  and  were  made  to  obtain  possession  of  the  goods,  and  to  deceive 
the  plaintiff,  the  defendant  answered  denying  that,  to  obtain  said  goods  and  to 
deceive  the  plaintiff,  he  represented  to  the  plaintiff  that  he  was  in  good  circum- 
stances or  that  he  was  worth  more  than  $8,000  over  and  above  his  debts,  or  that 
the  representations  were  false,  or  were  made  to  obtain  said  goods. '  On  motion 
to  strike  out  parts  of  the  answer,  Shankland,  J.,  said  it  was  defective  as  denying 
"the  allegations  of  the  complaint  in  the  alternative  form — that  he  made  this  rep- 
resentation, or  that,  or  that,  or  that,— and  thus  leaves  it  uncertain  what  he  means 
to  deny."    (Otis  v.  Boss,  8  How.  198.)    See  note  to  section  16ff,  post, 

d  Denial  of  part  of  a  cause  of  action  ;  or  of  one  of  several  causes  of  action. — 
Where  the  cause  of  action  stated  in  the  complaint  is  divisible,  or  where  there 
are  several  causj^s  of  action  stated,  the  defendant  may  by  his  answer  deny  part, 
or  some,  or  one  af  the  cause  or  causes  of  action,  and  leave  the  residue  unanswered. 
(Smith  v.  Shufeldt,  8  Code  Rep.  176;  Tracy  v.  Humphrey/ih.  190;  Willis  v. 
Taggard,  6  How.  488 ;  Genesee  Mut.  Ins,  Co,  v.  Monyhen,  6  ib,  322 ;  Snyder  v. 
White,  6  ib.  821.) 

e.  What  may  be  denied. — ^A  denial  that  the  plaintiff  is  entitled  to  the  sum  of 
money  demanded,  is  not  a  denial  of  a  material  tulegation.  (Drake  v.  Cockcroft,  1 
Abb.  208;  10  How.,  877.)  In  an  action  by  two  or  more  for  an  unlawful  taking 
of  property,  the  defendant  answers  that  the  plaintiffs  are  not  joint  owners  of  the 
property.  The  averment  that  plaintiffs  are  not  joint  owners  is  material,  (  Wal- 
rod  V.  Bennett,  6  Barb.  144.)  In  an  action  for  detaining  personal  property,  the 
value  of  the  property  is  not  the  subject  of  an  issue,  and  snould  not  be  denied. 
(Cvnnoss  y.  Meir,2E.  D.  Smith,  814;  HaekeU  y.  Bichards,  8  t6.  18;  Woodruff 
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T.  Ooohy  25  Barb.  606,)   Althoosb  th«  ^mXne  Ss  all^«d  in  tiM  conpUdiit  and  not 

denied  by  the  anewer,  the  defeD<»nt  may,  on  the  tnal,  prore  the  true  valae.  {lb.) 
See,  however.  Archer  t.  Bowtinet,  (1  Code  Rep.  N.  &,  818,  Oea.  T.  N.  Y.  €k>ai. 
Fleae),  where  it  is  said  that  the  oomplaint  haying  fixed  the  value  of  the  property, 
and  the  answer  not  denying  it,  no  other  value  oould  be  adopted  Aven  by  the 
jury.  And  where  the  eompUint  gives  eredit  for  a  payment  on  aoeovnt^  that  ii 
not  a  traversable  fact    (HodginB  v.  ffmncoek,  14  Mees.  it  W.  120) 

a.  In  an  action  for  a  breach  of  covenant^  an  averment  in  the  oomplaint  of  the 
amount  of  damages,  la  not  the  proper  subject  of  a  denial.  It  is  not  issuable  matter 
and  tiie  defendant  does  not  admit  the  amount  alleged,  by  neglecting  to  deny  it 
{Haeketi  v.  Jiushairda,  8  EL  D.  Smith,  13.)  Even  on  a  default  the  amount  of 
damage  must  be  proved  or  the  plaintiff  vtake  judgment  for  a  merely  nominal 
sum.    (lb.) 

6.  An  answer  that  the  defendant  is  not  ind  eb  ted  in  manner  and  form  as  alleged 
as  it  is  out  a  denial  of  a  eooolusion  of  law,  is  not  sofficient  in  any  action  (Pierton 
V.  Cooley,  1  Code  Rep.  91),  except  that  where  the  plainttff  states  as  his  cause  of 
action  that  the  defendant  is  indebted  to  the  plaintiff,  instead  of  setting  forth  the 
contract  on  which  the  cause  of  action  arises,  the  defendant  may  take  issue  on  the 
indebtedness.  (Morrow  v.  Ccugan,  8  Abb.  828.)  This  aocords  with  a  decision  of 
Edmonds,  J.  (Anon,,  %  Code  Rep.  67),  that  when  indebtedness  isstated  in  a  complaint 
as  a  matter  of  faot»  an  answer  of  not  indebted,  is  sniBoient  An  allegation  in  an 
answer  that  the  defendant  never  gave  the  plaintiff  the  note  mentioned  in  the 
complaint,  amounts  to  a  denial  of  the  making  the  note  and  plaintiff's  ownership 

i  Sawyer  v.  Warner,  16  Barb.  282);  circumstances  of  aggravation  are  not  traversable 
Gilbert  Y,  Rounde,  14  How.  49);  nor  are  allegations  of  special  damage  {Malonev 
V.  JDow$  16  How.  265) ;  unless  the  special  damage  is  the  gietof  the  action,  in  which 
case  it  is  traversable.    (Perring  v.  ffarris,  2  M.  d^  Rob.  6.^  « 

e.  The  denial  [in  an  answer]  of  a  oorrupt,  usarious  ana  illegal  agreement  or 
of  a  device,  shift  or  contrivance  to  evade  the  statute,  can  have  little  or  no  effect 
if  from  the  facta  which  are  admitted,  it  necessarily  followa«,that  the  statute  has 
been  violated.  Such  denials  are  not  therefore,  to  be  deemed  denials  of  matters  of 
fact,  but  of  the  inferenoes  of  law  from  the  facts;  of  which  the  court  must  judge, 
and  not  the  parties  for  themselves.  (Y.  C.  McCoun,  Mamee  v.  AT.  Y.  Dry  Dock  Co,, 
8  Edw.  Ch.  R.  146.) 

d.  A  fact  impliedly  averred  may  be  toaversed  in  the  same  manner  as  if  it 
were  expressly  averred.  Such  was  the  old  rule,  and  is  applicable  noir.  (Haight 
▼.  Holley,  8  Wend.  268 ;  11  East^  406 ;  PHndU  v.  CarrtUhere,  15  N.  Y.  429.) 

e.  What  is  the  true  intent  and  meaning  of  a  written  instrument)  is  not  matter 
of  intrinsic  averment,  but  in  cases  where  there  is  no  latent  ambiguity,  depends 
on  the  instrument  itself ;  and  no  averment  ean  be  made  which  contradicts  the 
language  of  the  instrument  (U.8,y,  Tlicmpeon,  1  Oallisi  888.)  Thus^  where 
the  complaint  alleged  that  D.  executed  his  bond  to  the  plaintiff  dated,  die,  con- 
ditioned to  be  void  on  payment  of  a  certain  sum,  with  interest  semi-annually, 
and  with  the  further  condition,  ''if  any  default  should  be  made  in  the  payment 
of  said  interest,  or  any  part  thereof,  on  any  day  whereon  the  same  ought  to  be 
paid,  and  should  the  sama  remain  unpaid  for  ten  days,  then,  after  the  lapee  of 
said  ten  days,  the  principal  sum  should  immediately  become  doe  and  payable," 
and  the  complaint  further  alleeed,  that  as  collateral  security  for  the  payment  of 
said  bond,  the  said  D.  executed  to  the  plaintiff  a  mortgage,  *'  with  the  same  con- 
dition as  the  said  bond,"  and  then  alleged  a  default  in  payment  of  interest  The 
answer  of  B.,  a  defendant,  admitted  that  D.  made  a  mortgage  to  the  plain tlfl^ 
dated,  d^c,  alleeed  that  it  was  the  only  mortgage  made  by  D.  to  plaintiff,  that  it 
was  conditioned  for  the  payment  of  a  certain  sum  and  interest  semi-annually,  but 
that  it  did  "  not  contain  any  condition  or  clause  that  in  case  the  interest  or  any 
part  tJiereof,  on  any  day  whereon  the  same  was  made  payable,  should  remain 
unpaid  for  ten  days,  the  principal  sum  should  become  due  atfd  payable  immedi- 
at^y ;"  and  the  answer  then  denied  any  knowledge  that  the  bond  contained 
any  such  condition  as  was  set  forth  in  the  complaint.  To  this  answer  the  plain- 
tiff demurred;  and  it  was  held  in  the  court  below,  first  at  the  special  and  after- 
wards at  the  general  term,  that  the  answer  set  forth  a  defence  to  the  action,  and 
the  defendant  had  judgment  The  plaintiff  appealed  to  the  court  of  appeals ;  and 
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ttftfc  tomi  TCV€n«d  the  judgment,  and  gave  jadgmeDt  for  the  pUuDtiff ;  and  per 
Deoio.  Ch.  J. :  The  correct  method  for  Uie  defendant  to  have  brought  the  ques- 
tioB  which  he  wiebee  to  raise  before  the  court,  waa  to  set  oat  the  mortgage 
k^rbaUm^  and  then  have  atated  the  matter  in  avoidance,  which,  upon  hie  con- 
rtmction  of  the  mortgage,  would  have  barred  the  aciion ;  or  he  might  have 
denied  the  exeention  of  the  alleged  mortgage.  Either  of  theae  methods  would 
have  raised  the  qneation  of  law  arising  upon  the  instmment ;  but  an  averment 
Umt  a  eertaio  elaoae  is  not  contained  in  the  mortgage,  without  ffiving  its  actual 
laaguage,  doea  not  afford  snfficient  data  for  determining  its  legal  effect.  (JDimon 
V.  JOwtny  15  N.  T.  498.) 

€L  The  averment  of  plaintiff's  belief  is  not  traversable.  (Radway  v.  Mather^ 
h  Sand.  654 ;  Hnwell  v.  Frattr,  1  Code  R.,  N.  a,  270.)  Thus,  to  an  allegation 
plaintiff  believer  the  note  was  presented  for  paj^ment,  the  defendant  could  not 
oppoee  a  denial  **  that  plaintiff  believea" 

h.  What  defence9  may  be  given  in  evidence  under  a  general  denial. — ^Under  an'^jp 
answer  denying  the  allegatioDB  of  the  complaint^  and  denying  that  the  plaintiff  f' 
is  indebted,  the  defendant  may  prove  he  was  never  indebted  at  all,  or  that  he 
owes  leas  than  is  claimed,  that  tne  services  were  rendered  as  a  gratuity,  either 
as  to  the  whole  or  in  part,  or  that  the  plaintiff  had  himself  fixed  a  less  price  for 
his  services  than  he  claims  to  recover  {Schermerhom  v.  Van  Allen,  18  Barb.  29); 
or  may  give  any  other  evidence  to  disprove  the  allegations  of  the  complaint. 
[Andremti  y.Bond,  16  Barb.  683.)  In  an  action  for  converting  property,  a  general 
denial  pnta  in  issne  the  conversion  and  the  plaintiff's  titles  and  admits  evidence  to 
disprove  the  plaintiff's  title.  (BoHneon  v.  Froet,  14  Barb.  536  [but  this  seems 
doubtful];  see  £ly  v.  JShle^  3  Coum.  510.)  In  an  action  fur  a  wrongful  conver- 
sion of  personal  property,  the  complaint  averred  that  the  plaintiff  was,  at  the 
ttme  of  the  conversion,  the  owner  and  entitled  to  the  immediate  possession  of  the 
said  property.  The  answer,  among  other  things^  denied  that  at  the  said  time 
the  plaintiff  was  the  owner  and  entitled  to  the  immediate  possesion  of  said  pro- 
perty. On  the  trial  the  court  ruled  that  this  denial  did  not  raise  an  issue  on  the 
plaintiff's  title,  and  reftised  to  allow  the  defendant  to  give  evidence  to  show  title 
in  a  third  party.  On  appeal,  the  eonrt  held  that  the  plaintiff's  title  was  put  in 
issue,  and  that  the  evidence  rejected  ought  to  have  been  admitted,  and  the  court 
added,  "  The  case  is  not  analogous  to  those  in  which  the  averment  in  a  complaint 
of  the  ownership  of  the  plaintiff  ia  a  mere  conclusion  of  law  from  facts  previously 
stated,  and  therefore  not  the  proper  subject  of  an  issue.  The  averment  in  this 
complaint  is  not  a  conclusion  of  law,  for  no  facts  are  stated  from  which  such  a 
concinaion  would  follow.  It  is  not  a  conclusion  of  law,  but  the  affirmation  of  a 
iact,  the  truth  of  which  the  defendant,  by  not  denying,  would  have  admitted. 
{Jkwis  V.  Hoppock,  6  Duer,  256.)  In  an  action  for  a  trespass  upon  land,  unless 
the  plvLntiff  s  title  is  put  in  issue  by  new  matter,  it  is  to  be  taken  as  admitted, 
and  the  title  is  not  put  in  issue  by  a  general  denial.  {Squires  v.  Sevford,  16  How. 
478 ;  Althouee  v.  liice,  4  £.  D.  Smith,  348.)  Where  the  complaint  is  on  a  quan- 
tum meruit,  not  setting  up  a  specific  contract,  in  that  case,  under  a  general 
denial,  the  defendant  may  show  that  the  work  was  unskillfnlly  done,  or  waa 
worth  less  than  the  amount  claimed  (Raymond  v.  JRichatideon,  4  £.  D,  Smith,  172; 
and  see  Drimble  y.Stillfoellt  id.  512) ;  but  if  the  complaint  had  been  on  a  specific 
contract,  it  wonld  be  otherwise.     {Kendall  v.  Valtejoy  1  Cal.  871.) 

a.  Under  a  general  denial  the  defendant  may  show  that  the  plaintiff  is  not 
the  holder  and  owner  of  the  note  in  suit,  the  complaint  alleging  that  he  is.  (Hull 
V.  Wheeler,  7  Abb.  412 ;  see  ante,  p.  206  6;  and  poet,  206  a.)  In  case  for  keeping  a 
ferocious  dog  which  bit  the  plaintiff,  eemble  the  defendant  may,  on  a  general 
denial,  avail  himself  of  want  of  proof  that  he  knew  the  dog  was  accustomed  to 
bite^    (Hogan  v.  Sharpe,  7  Gar.  <b  P.  755.) 

See  Use  and  Oecupation,  ante,  184. 

e.  In  an  action  for  seduction,  evidence  in  mitigation  of  damages,  not  offered 
as  a  defence,  may  be  given  in  evidence  without  being  plead.  (Iravie  v.  Barger, 
24  Barb.  614.) 

/.  To  a  complaint  on  a  promissory  note,  which  alleged  the  making  of  the  note 
by  the  defendant  and  the  aelivery  of  it  to  the  plaintiff,  the  answer  alleged  that 
"  the  defendant  never  gave  the  plaintiff  the  said  note;"  held  that  the  answer  was 
"  a  denial  of  the  allegation  in  the  complaint  that  the  defendant  made  the  note. 
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BO  &r  as  maldng  includes  deBvery  (Eu9§ett  t.  Whipple^  2  Cow.  266);  and  also  of 
the  further  allegation  that  the  defendant  deliyered  the  note  to  the  plaintift 
The  question  to  be  tried  on  these  alleffatioas  was»  whether  or  not  the  note 
was  delivered  to  the  plaintiff,  as  alleged  by  him.*'    (8awjf9r  ▼.  Warner,  16  Barb. ' 
286.) 

a.  An  answer  which  alleges  that  the  plaintiff  "is  not  the  hueftU  holder  and 
owner  of  the  note*'deseribed  in  the  complaint,  is  insufficient  to  admit  evidence  that 
the  plaintiff  is  not  the  owner  or  holder.  (Seelevr,  MngeU,  17  Barb.  680;  Brown 
T.  Ryehman,  12  How.  818 ;  and  see  what  is  said  iTotoA  y.  Peet^  28  Barb.  682;  not 
contra  to  White  t.  8petuer,  4  Eeman,  247.)  But  when  in  a  ccmiplaint  it  was 
alleged  that  the  plaintiff  was  the  lawful  holder  and  owner  of  the  note,  the  sub- 
ject of  the  action,  but  did  not  otherwise  allege  any  transfer  or  delivery  of  the 
note  to  the  plaintiff,  it  was  held  that  under  the  peculiar  form  of  the  complaint  it 
was  allowable  for  the  defendant  to  deny  that  Uie  plaintiff  was  the  holder  and 
owner.    {McKnight  v.  Mvnt,  8  Duer,  616.) 

6.  Where  the  contract,  stated  in  the  complaint,  is  not  expressly  alleged  to  be 
in  writing,  or  subscribed  by  the  d^endant,  but  it  is  one  which  is  not  binding  oa 
the  defendant  unless  it  be  in  writing,  or  be  subscribed  by  him,  all  that  is  neees- 
sai^,  in  order  to  a  compete  defence,  is  to  deny  the  existence  of  any  contract. 
(LivingUofi  v.  Smithy  14  How.  492 ;  Amburffer  v. . Jfdrmn,  4  £.  D.  Smith,  898 ; 
Chofnplin  v.  jPamA,  11  Paige,  408.)  But  in  cases  where  there  is  a  contract  in 
fact,  although  not  of  any  binding  force,  many  might  hesitate  to  verify  an  answer 
denying  that  any  contract  existMl ;  in  that  event  a  complete  defence  may  be  set 
up,  by  alleging  that  the  contract  mentioned  in  the  complaint  was  not  in  writing, 
or  not  subscribed,  as  the  case  may  be,  which,  perhaps,  is  the  better  mode  of  stat^ 
ing  the  defence.  (/<£,  citing  Cogine  v.  Orakam,  2  Paige,  181;  Ontario  Rk  v. 
Root,  8  icL  478;  Harris  y.  Kniekerbaeker,  6  Wend.  688 ;  2  Sto.  £q.  PI.,  s.  768.) 
To  a  declaration  in  assumpsit  the  plea  was,  that  the  promise  alleged  jsras  a  special 
promise  to  answer  for  the  debt  and  default  of  another,  but  there  was  no  agree- 
ment in  writing  stating  the  consideration,  and  that  the  promise  was  in  writing, 
as  fellows:  I  agree  to  see  you  paid  within- 8  months  from  date  the  £6  due  jovl 
from  A.,  signed,  Ac  Held  on  demurrer  that  the  plea  was  an  answer  to  the  action 
without  stating  there  was  no  other  consideration  for  the  promise.  (Claney  v. 
FiggoU,  4  N.  <b  M.  496.) 

e,  "  The  general  denial  allowed  by  the  code  corresponds  very  nearly  with  the 
general  issue  in  actions  of  assumpsit,  and  of  debt  on  simple  contract,  at  common 
law."    {McKyring  v.  Bull,  16  N.  Y.  298,  Selden,  J.) 

d,  "  The  only  effect  of  a  general  or  specific  denial  in  an  answer  of  the  mat^ial 
allegations  of  the  complaint,  is  to  cast  the  burden  of  proof  on  the  plaintiff;  but 
where  the  necessary  proof  is  given,  if  the  answer  contains  nothing  more  than 
such  a  denial,  the  plaintiff  is  at  once,  and  as  a  matter  of  course,  entitled  to  a 
verdict  or  judgment"    {Teziery,  Gowin,  6  Duer,  892.) 

Hew  Matter. 

e.  New  matter  defined-^T^ew  matter  is  that  which  admits  and  avoids  the  cause 
of  action  set  up  in  the  cAnplaint,  and  constitutes  defence.  (Oilbert  v.  Oram,  12 
How.  466;  Rtiade  v.  Rttekgaber,  8  Daer,  6S6;  Brazil  v.  Isham,  2  Eeman,  17.) 

/.  Matter  **  which  merely  negates  the  essential  allegations  of  the  complaint,  or 
states  circumstances  which,  if  testified  to  by  credible  witnesses,  would  disprove 
them,"  is  not  new  matter.  {Radde  v.  Ruckgaber,  saprs.)  Thus,  in  an  action  for 
a  malicious  arrest,  where  the  complaint  alleged  the  arrest  to  have  been  made 
without  any  reasonable  or  probable  cause,  a  statement  of  facts  in  the  answer,  to 
show  the  existence  of  probable  cause,  is  not  new  matter,  but  "  only  evidence 
that  one  indispensable  allegation  of  the  complaint  is  untrue,"  viz.  the  absence 
of  probable  cause.  {Id,)  In  Van  Giewon  v.  Van  Oieeeon  (12  Barb.  620,  affirmed 
in  the  court  of  appeals,  so  said  16  K.  T.  804),  it  was  held  that  to  a  complaint  on 
a  promissory  note,  which  alleged  that  the  note  had  not  been  paid,  an  answer  that 
the  note  had  been  paid  was  not  new  matter,  calling  for  a  reply  (the  code  then 
requiring  a  reply  to  new  matter  in  the  answer) ;  b«t  the  decision  seems  to  have 
proceeded  on  the  ground  that  the  allegations  of  non-payment  in  the  complaint^ 
and  payment  in  the  answer  formed  a  complete  issue,  and  that  it  was  unnecessary 
to  repeat  the  denial  of  payment  in  the  reply. 
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a,  A  defendant  may  set  up  u  a  defence,  matter  which  he  has  preTionsl^  made 
tb«  subject  of  an  action,  and  "vrhich  action  is  pending,  and  the  court  will  not 
oblige  him  to  elect  on  which  he  will  rely,  his  action  or  his  defence.  Thus,  where 
J.  sued  R.,  and  afterwards  and  pending  that  action,  R.  sued  J.,  and  J.  set  np  as  a 
counter-claim  the  canse  of  action  in  his  action  against  R.,  held  that  he  might  do 
Ml  {Ftdler  v.  Read,  16  How.  236 ;  Lignot  ▼.  Redding,  4  E.  D.  Smith,  286.)  And 
the  same  rule  applies  to  a  set-off,  even  where  the  prior  action  has  progressed  to  a 
revdiet.  (Kaytfrv.  Schenk,  8  E.  D.  Smith,  185),  or  where  the  defendant,  in  such 
prior  action,  paid  the  money  into  court.    (/<£)    See  p.  218  c,po8t 

b.  New  matter  tntut  be  pleaded — ^The  answer  mutt  allege  aft  those /ac<«  which, 
when  the  case  of  the  plaintiff  is  admitted  or  proved,  the  defendant  must  prove 
in  order  to  defeat  a  recovery.  (Catlin  v.  Ounter,  1  Duer,  266.)  Tlie  words 
"most  contain"  are  imperative  {McKyring  v.  Bully  16  N.  Y.  29T),  and  a  defend- 
ant cannot  give  evidence  of  any  defence  not  set  -up  in  his  answer.  {Dirfendorff 
T.  Giig%  7  Barb.  18;  Kelney  v.  Western,  2  Corns.  601 ;  N.  T.  Cent  Ins.  Co,  v.  Nat. 
Pro.  i*».  Co.,  20  Barb.  468 ;  Baker  v.  Bailey,  16  id  67 ;  Dewey  v.  ffoaa,  id.  866  ; 
Jky  ▼.  Orimstead,  10  id  821 ;  Andrews  v.  Bond,  id.  683;  Walton  v.  Mintnrn,  1 
CaL  862;  Field  r.  Mayor  of  N.  K,  2  Selden,  179 ;  McKyring  v.  B\dly  16  N.  Y. 
29^7.)  Even  though  the  defence  appear  from  the  evidence  offered  by  the  plaintiff 
in  support  of  bis  case.  {Br<izil  v.  Isham,  2  Ker.  9 ;  probably  overruling  Rich- 
ardt  V.  Allen,  8  E.  D.  Smith,  407.)  But  if  matter  not  pleaded  or  properly 
reedrable  in  evidence  under  the  pleadings,  is  in  fact  proved,  without  objection 
on  the  part  of  the  plaintiff,  it  must  be  considered  by  tne  court  in  giving  judg- 
ment. (AT.  T.  Cent  Ins,  Co.  r.  Nat.  Pro.  Int.  Co.,  4  Ker.  86.)  And  an  answer 
which  would,  if  demurred  to,  have  been  deemed  insufficient,  may,  nevertheless, 
if  issne  be  taken  on  it,  be  sufficient  to  warrant  the  admission  of  evidence  consti- 
tuting a  defence.  (  White  v.  Spencer,  4  Kernan,  248.)  A  statement  of  a  general 
eonelnsion  is  not  sufficient.  Thus,  to  a  complaint  on  a  note,  an  answer  that  it 
"was  obtained  from  the  defendant  by  fraud  and  without  consideration,  and  was 
▼old,"  was  adjudged  frivoloua  {M Murray  y.  Oifford,  6  How.  14.)  So,  an  answer 
which  avers  that  the  note  sued  on  was,  by  mistake,  given  for  a  greater  sura  than 
was  due  from  the  maker  to  the  payee,  to  wit:— a  sum  sufficient  to  cancel 
the  balance  claimed  to  be  due  on  the  said  note,  is  insufficient  to  admit  evidence 
to  show  a  mistake  in  the  amount;  the  defendant  alleging  nothing  but  a  conclu- 
«on  of  law,  without  setting  x)nt  the  facts  by  which  it  is  supported.  {Seeley  v. 
&tgdl,  17  id  580.) 

e.  Confessing  and  avoiding. — A  special  plea  had  to  confess  and  avoid  expressly 
or  impliedly,  the  cause  of  action  set  up  in  the  complaint,  and  to  which  it  pro- 
fessed to  be  an  answer,  and  the  same  rule  applies  now  to  a  plea  of  new  matter. 
{Gregory  v.  IVainor,  4  B.  D.  Smith,  68  ;  ana  see  Annibal  v.  Hunter,  6  How.  266, 
1  Code  Rep.,  N.  8.,  408 ;  Saylet  v.  Wooden,  6  How.  84 ;  1  Code  Rep.,  N.  S.,  409  ; 
Porter  v.  MeCreedy,  1  Code  Rep.,  N.  S.,  88  ;  Lewit  v.  Kendall,  6  How.  69.)  But 
in  pleading  new  matter,  it  is  sufficient  to  refer  to  the  cause  of  action  which  it  is 
intended  to  answer,  as  the  tupposed  cause  of  action  (Eavestaft  v.  Rustell,  10 
Meesi  it  W.,  866),  or  even  to  say.  The  su;)pof«(^  cause  of  action,  if  any  tuck  there 
be.  {McCormiek  r.  Pickering,  4  Comsi  280,  which  overruled  some  cases  to  the  con- 
trary.) And  so,  it  is  sufficient  to  say,  llie  sum  "  claimed  and  demanded"  {Seadding 
V.  £ytes,  16  Law  Jour.,  Q.  B.,  864 ;  10  Jur.  946 ;  Margettt  v.  Bayt,4  Ad.  and  El., 
489.)  In  Conger  v.  Johnston  (2  Denio,  96),  it  was  held  that  a  plea  of  the  statute 
of  limitations,  which  averred  that  **  the  several  causes  of  action,  if  any  such 
there  were  or  still  are,  did  not  accrue,  Ac,"  was  held  bad  for  not  sufficiently  ad- 
mitting the  causes  of  action.  So  in  an  action  for  slander,  it  is  insufficient  for  the 
defendant  to  say  that  if  he  uttered  the  words  he  uttered  them  in  reference  to  a 
certain  contract.  {Porter  v.  MeCreedy,  1  Code  Rep.,  N.  S.,  88 ;  Saylet  v.  Wooden, 
id.  409 ;  6  How.  84 ;  Buddinqton  v.  i>avit,  id.  401 ;  Letds  v.  Kendall,  id.  69.) 

dL  To  a  complaint  which  charged  defendant  with  digging  a  ditch  across 
the  side-walk,  and  carelessly  permittng  same  to  remain  open,  and  that  in  con- 
sequence the  plaintiff's  wife  fell  into  said  ditch, — ^the  answer,  beside  a  general 
denial,  and  as  a  separate  defence,  alleged  that  if  said  ditch  was  dug,  it  was 
done  without  his  knowledge,  and  that  said  ditch,  if  an^,  was  well  guarded,  and 
t/ plaintiff's  wife  fell  in,  it  was  her  own  fault  On  motion,  Harris,  J.,  struck  out 
saeh  allegationa,  as  being  hypotheticaL    (  Wite  y.  Fanning^  9  How.  648.) 

14 
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a.  lo  An  action  to  foreeloM  a  mortgage,  brought  by  tbe  aasigoM  of  tho  morl- 
gi^e,  the  defeodiints  put  in  an  answer,  denying  that  the  mortgagee,  for  a  valua- 
ble consideration  paid  by  the  plaintifi^  duly  assigned  the  mortgage  to  the  plaintiff; 
and  alleged  that  the  same,  if  ever  sold  by  the  mortgagee,  was  in  fact  sold  to  B., 
one  of  the  defendants,  and  that  if  any  assignment  was  ever  executed  by  the 
mortgagee  to  the  plaintiff,  the  same  was  only  so  in  form,  and  that  R  furnished 
the  money  to  purchase  the  same;  and  that  he  was  the  true  party  in  interest,  and 
that  the  suit  should  have  been  brought  in  his  name, — held  that  the  answer  was 
defective,  because  it  set  up  the  matter  in  avoidance,  without  admitting  that  but 
for  the  avoidance  the  action  could  be  sustained ;  because  it  was  hypothetical ; 
because  it  set  up  matter  in  avoidance,  and  at  the  same  time  denied  the  allegation 
it  sought  to  avoid ;  and  because  it  attempted  to  show,  argumentatively,  that 
the  mortgage  had  been  paid,  without  asserting  the  fact.  (Arihur  v.  Brooks,  14 
Barb,  sas.) 

b.  Hypothetical  pleading  is  objectionable;  but  there  are  cases  in  whiclxa  de* 
fendant  may  be  permitted  to  answer  in  a  hypothetical  form,  and  indeed  in  which, 
being  called  upon  to  answer  under  oath,  he  can  as  a  conscientious  man  answer 
in  that  form  only  without  waiving  one  or  more  of  his  defeoces.  (KHehttm  v. 
Zerega,  1  E.  D.  Smith,  660.)  In  that  case  the  answer,  after  a  general  denial,  set 
up  proceedings  in  bankruptcy,  and  averred  that  "the  aforesaid  judgments  so  by 
the  plaintiff  set  forth  in  his  complaint  (if  any  such  were  by  the  plaintiff  recovered 
as  by  the  plaintiff  is  alleged);"  and  it  was  held  that  the  answer  was  sufficient, 
t.  e.,  not  intuffieient ;  and  a  demurrer  to  it  was  overruled.  And  in  Brovm  v.  Ryek-' 
man  (12  How.  318),  Brady  J.,  held,  on  demurrer,  that  an  answer  which  denied  any 
knowledge  of  the  note  in  suit,  added  as  a  separate  defence — ^,'*  if  plaintiff  is  the 
owner  of  the  note,  he  obtained  it  for  a  certain  purpose," — was  not  hypothetical. 
In  an  action  for  slander,  it  has  been  held  that  the  defendant  cannot,  alter  a  gen- 
eral denial  add,  that  if  he  uttered  the  words,  they  were  in  reference  to  a  certain 
contract  {Porter  v.  McCreedy,  1  Code  Rep.,  N.  S.,  88 ;  Sayle*  v.  Woodtn,  id.  400 ; 
6  How.  84 ;  BudtUngton  v.  Davit,  id.  401 ;  Lewis  v.  Kendall,  id.  69.) 

e.  To  a  complaint  by  a  receiver  for  goods  sold  by  6.  G.  &  Co.  to  the  defend- 
ant, it  was  answered :  (1)  a  denial  that  plaintiff  was  receiver;  (2)  a  denial  that 
G.  0.  lb  Co.  ever  sold  any  goods  to  the  defendant  which  had  not  been  paid  for; 
(3)  if  6.  C.  <b  Co.  ever  sold  any  goods  to  the  defendant,  they  were  sold  on  credit^ 
and  not  to  be  paid  for  in  nine  years  from  the  day  of  sale ;  and  (4)  eeneral  denial 
of  each  allegation  of  the  complaint  On  motion,  the  second  ana  uiird  defences 
were  stricken  out,  as  not  amounting  either  to  denials  or  allegations  of  new  matter, 
and  as  being  hypothetical.    (Hamilton  v.  Hough,  18  How.  14.) 

Effect  ofeonfeuion.  inpleading, — See  note  to  section  168. 

d.  Partial  defenee. — ^The  word  "  defence,"  in  section  149,  sub.  2,  includes  "  a 
defence  as  to  part,'*  which  is  a  defence  pro  tanto,  (Houghton  v.  lownsend^  8 
How.  441.)  The  word  defence  '*  has  ceased  to  mean  a  justification,  and  as  now 
used  it  is  applied  to  matters  which  go  to  the  partial  as  well  as  total  extinguish- 
ment of  the  plaintiff's  claim."  (BuSi  v.  Proner^  1  Keman,  862.^  Thus,  a  defence 
of  part  payment  on  account  ma^i^  and  must  be  pleaded.  (Houghton  v.  Townsend, 
8  How.  441 ;  MeKynng  v.  Bull,  16  N.  Y.  297.) 

e.  Total  or  partial  failure  of  the  consideration  for  which  a  note  was  given, 
may  be  set  up  by  answer  either  as  an  entire  or  partial  defence;  but  such  a 
defence  does  not  amount  to  a  counter-claim  (Gleason  v.  Moen,  2  l>uer,  640 ;  Bart 
V.  Baker,  9  Mo.  R.  840),  and  so,  in  an  action  for  rent  of  land,  of  a  partial  de- 
fence that  the  plain  tin  falsely  represented  the  quantity  of  land  demised  ( Van  J)e 
Sande  v.  Hall,  13  How.  458) ;  and  in  an  action  for  goods  sold,  the  defendant  may 
set  up  in  diminution  of  plaintiff's  claim,  damaees  sustained  by  the  defendant  by 
the  partial  non  fulfillment  on  the  part  of  the  plaintiff  of  his  contract  (  Willie  v. 
Taggard,  6  id,  435) ;  thus  where  the  complaint  was  for  bricks  sold,  the  defendant 
answered  that  there  was  a  special  contract  for  plaintiff  to  supply  brick  of  a  par- 
ticular quality,  that  the  bricas  supplied  were  not  such  as  were  contracted  for, 
and  that  thereby  the  defendant  in  using  such  brick  had  to  furnish  more  lime  and 
brick,  and  pay  more  wages  than  if  the  bricks  contracted  for  bad  been  delivered; 
which  he  claimed  was  to  his  damaee,  and  which  damage  he  sought  to  set-off. 
On  demurrer  to  the  answer,  it  was  objected  that  the  defence  was  bad,  as  amount- 
ing to  a  partial  defence  only.    The  demurrer  was  overruled.    [But  was  any 
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er  necessary  t  The  plaintifT  did  not  claim  under  the  eontraot,  and  he  could 
B«t  (if  the  answer  was  true)  as  be  had  not  performed  his  part  of  it.  {Octkley  t. 
Morton,  1  Keman,  26.)  But  as  the  defendant,  although  not  compelled  to  do  so, 
had  in  fact  accepted  and  used  the  brick,  he  was  bound  to  pay  tor  them,  what 
they  were  worth.  This  couUl  have  been  aettlvd  on  the  assessment  of  plaintiff's 
damages.  If  the  defendant  sustained  any  damage  by  voluDtarily  usin^  brick  of 
an  unsaitable  kind,  he  could  not  recover  for  it  of  the  plaintiff.  {Mondell  y. 
JSUeie,  8  M.  di  W.  858.)] 

<L  Mitigating  circwnntaneei, — ^The  only  case  in  which  a  defendant  may  set  up 
mitigating  circumstances  in  his  answer,  is  an  action  for  libel  or  slander.  He  can- 
not do  it  in  an  action  for  an  assault  and  battery  (Rosenthal  ▼.  Brush,  1  Code  R^p., 
N.  S.,  228 ;  and  see  Schneider  v.  Shultz,  4  Sand.  664 ;  Saltus  y.  Kip,  6  Duer,  646 ; 
12  How.  343;  2  Abb.  383;  Gilbert  v.  Rounds,  14  How.  46);  nor  for  seduction 
(Travis  v.  Barger^  24  Barb.  614). 

6.  Pretytr  for  relief — ^The  answer  need  not  contain  any  prayer  for  relief, 
unless  afirmative  relief  is  sought ;  and  exemption  from  the  plaintiff's  demand  is 
not  affirmative  relief.  Nor  is  it  necessary,  after  stating  facts  which  (if  proved) 
ahow  the  plaintiff  ought  not  to  recover,  to  add  the  reasons  why  he  should  not 
recover.    (Bridge  y.  Payson,  5  Sand.  210.) 

c  In  an  action  to  recoyer  personal  property,  where  the  property 
has  been  taken  from  the  defendant  pursuant  to  the  chapter  for  claim  and 
delivery  (se.  206—217,  post) ;  the  defendant  to  entitle  him  to  damages  for 
aoch  taking  should  claim  them  in  and  by  his  answer  (s.  261,po«<);  end  as  a  general 
rale  under  a  claim  for  damages,  the  defendant  may  recover  any  special  damage 
without  claiming  them  in  his  answer.  (Woodruff  y^  Cook,  26  Barb.  612.) 

d,  Ajfidamt  to  be  annexed  to  plea  [ansto^r]  denying  notice  of  non-acceptance  or 
mon'j>a^ent  of  bill  or  note.— By  2  R.  S.,  4  ed.  471,  s.  86,  Laws  of  1833,  cb.  271, 
a.  8,  it  IS  provided,  that  **  The  certificate  of  a  notary,  under  his  hand  and  seal 
of  office,  of  the  presentment  of  any  note  or  bill  for  acceptaDoe  or  payment,  and 
of  any  protest  of  such  bill  or  note  for  non>acceptance  or  non-payment,  and  of 
ike  service  of  notice  thereof,  on  any  or  all  of  the  parties  to  such  bill  or  note, 
and  specifying  the  mode  of  giving  such  notice,  and  the  reputed  place  of  residt^nce 
of  the  party  to  whom  notice  was  given,  and  the  post-office  nearest  thereto,  shall 
be  presumptive  evidence  of  the  facts  contained  in  such  certificate;  but  this  is 
not  to  apply  where  the  defendant  annexes  to  his  answer  an  affidavit  denying 
the  fact  ol  having  received  notice  of  non-acceptance  or  non-payn\^tw  An  affidavit 
by  indorsers  denying,  according  to  their  knowledge,  information,  recollection,  and 
belief,  the  receipt  of  any  notice  of  protest,  is  a  sufficient  denial  within  the  statute  to 
prevent  a  notarial  certificate  from  being  presumptive  evidence  of  the  facts  stated 
in  it;  and  will  throw  upon  the  plaintiff  the  burden  of  proving  aemand  and  notice. 
(Bwrkerv,  Castid^,  16  Barb.  177.)  But  an  answer  which  denies  that  the  indorser 
of  a  note  received  due  notice  that  payment  of  it  had  been  demanded  and  refused, 
does  not  make  a  notary's  certificate  of  the  facts  inadmissible  as  evidence,  although 
the  answer  be  verified.  To  produce  that  result,  an  affidavit  must  be  annexed  to 
the  answer,  denyinff  tbe  receipt  of  notice  of  non-payment  An  answer  containing 
snch  a  denial  would  not  satisfy  the  stntute.  (Arnold  y.  Rock  River  Valley  Union 
R,  R.  Co.,  6  Duer,  207  ;  Burrall  v.  DeOroot,  id.  379 ;  Young  v.  Catlett,  6  id  487  ; 
Harbeck  y.  Orafi,  4  id.  128.) 

e.  What  defences  cannot  be  given  in  evidence  under  a  aeneral  denial,  but  require 
to  be  specially  plecuied — Usury  (Fay  v.  Orimstead,  10  Barb.  321 ;  Oould  v.  Segee, 

5  Duer,  260) ;  payment  (Fields.  Mayor  of  N.  Y.,  2  Selden,  189 ;  Texier  v.  Oouin, 

6  Doer,  392 ;  Calkins  v.  Parker,  21  Barb.  275) ;  part  payment  (MeKyring  v. 
Bull,  16  N.  T.  297) ;  leaye  and  license  (Haight  v.  Badgeley,  16  Barb.  499) ;  cover- 
ture (Castree  v.  Gavelle,  4  £.  D  Smith,  425) ;  that  the  time  for  payment  has  been 
extended,  and  is  not  expired  (Newell  y,  Salmons,  22  Barb.  647);  an  award,  or  a 
former  recoyery  for  the  same  cause  (Brazil  Y.Isham,  2  Ker.  17);  any  illegality 
in  the  contract  (Potts  v.  Sparrow,  8  Dowl.  P.  C.  630;  Barnett  v.  Olossop,  id.  625); 
nothing  which  confesses  and  avoids  the  cause  of  action  (MeKyring  v.  Bull,  16 
N.  Y.  297);  the  corporate  character  of  a  domestic  corporation  plaintiff  (Bk  of 
Oenesee  v.  Paiehin  B'k,  3  Kernan,  310 ;  overruling  Stoddard  y.  Onon.  Attn. 
Conf.^  12  Barb.  576) ;  otherwise  of  a  foreign  corporation  (  Waterville  Manuf.  Co. 
y.  organ,  14  Barb.  182 ;  see  ante,  note  to  section  140) ;  that  the  plaintiff  is  not 
the  real  party  in  interest,  semble  (  Westervelt  v.  Alcoek,  3  £.  D.  Smith,  248 ;  Jack- 
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Mon  y.  Weedon,  I  id.  142) ;  ia  an  ftotion  by  eereral  pluntifb  for  an  nnlawfal  taking 
of  property,  a  defence  that  the  plaintiffs  are  not  joint  owners  (  Walrod  v.  BennUtf 
6  Barb.  144) ;  that  work  done  under  a  specific  contract  was  done  in  an  unwork- 
manlike manner  {Kendall  v.  Vallijo,  1  Gal.  871) ;  if  the  action  had  been  on  a 
guaTUum  meruit,  it  would  have  been  otherwise  (Raymond  v.  Hichardean,  4  K  IX 
Smith,  172)^  The  fact  that  a  mortgage  has  been  foreclosed  and  the  mortgaged 
property  sold,  and  a  part  of  the  mortgaged  debt  thereby  paid,  cannot  be  made 
available  to  the  insurer  as  a  partial  defence  to  an  action  on  the  policy,  unless  set 
up  in  the  answer.    {Ghrosvenor  t.  Atlantic  Fire  Ine,  Co,^  1  Bosw.  469.) 

a.  A  claim  of  recoupment  must  be  set  up  in  the  answer.  {Orane  y.  Hardman, 
4  R  D.  Smith,  448 ;  Starpy.  Harhutt,  id.  464.) 

6.  Action  pending. — Where  there  are  two  proceedings  pending  between  the 
same  parties  for  the  same  cause  of  action,  the  proceeding  nrat  commenced  is  a 
bar  to  the  last.  And  it  matters  not  that  the  prior  proceeding  is  not  an  action, 
and  was  instituted  by  the  party  who  sets  it  up  as  a  bar.  {Oroehon  y.  Lyon^  16 
Barb.  461.)  Thus,  where  a  trustee  presented  a  petition  praying  to  be  permitted 
to  accoimt  as  trustee,  and  to  be  discharged  from  the  trust,  and  an  order  was 
made  for  him  to  aocount,  it  was  held  that  this  proceeding  was  a  bar  to  an  action 
by  one  of  the  cestui  que  truet  against  the  trustee,  praying  his  removal  and  for  an 
account  An  action  is  hettoeen  the  same  parties,  although  those  who  are  actors 
in  one  action  are  defendants  in  the  other.  (Ih.)  To  a  complaint  on  a  promissory 
note,  given  for  a  claim  for  work  and  materials  in  building  a  house  belonging  to 
the  defendant,  it  is  a  good  defence,  that  the  plaintiff  before  he  commenced  the 
action  on  the  note  had  ooromenced  proceedings,  under  the  lieo  law,  to  enforce 
his  lien  on  the  premises  on  account  of  the  same  work  and  materials  as  those  for 
which  the  note  was  giyen,  and  that  such  proceedings  are  still  pending.  The 
proceeding  under  the  lien  law  is  an  action  substantially  for  the  same  cause. 
{Ogden  y.  Bodle,  2  Duer,  611.) 

«.  The  pendency  of  a  prior  suit  in  the  courts  of  the  United  States,  or  the 
courts  of  a  sister  State,  neyer  was  a- defence  to  an  action  in  this  State ;  and  the 
.eode  has  not  changed  the  rale  in  this  respects  (Oooh  r,LitehfieH  6  Sand.  880; 
Burro$D9  v.  Miller,  5  How.  51 ;  Jiepublie  of  Mexico  v.  Arangoiz,  6  Doer,  648.)  And 
the  fact  that  in  such  prior  suit  an  attachment  issued  and  property  has  been 
levied  upon  sufficient  to  satisfy  the  demand,  does  not  alter  the  rule.  (Hecker  y. 
Mitchell,  6  Abb.  463.)  But  wnere  a  party  is  suing  in  two  courts  for  the  same 
cause  of  action^  he  may  be  compelled  to  elect  in  which  court  he  will  proceed. 
{Hammond  v.  Baker,  1  Code  Rep.,  N.  S.,  105.) 

d  Where  B,  after  setting  up  new  matter  in  answer  to  an  action  by  A,  brought 
a  cross  action  agajpst  A,  founded  on  the  same  matter  as  his  answer,  and  A  moved 
in  the  first  action  that  B  should  elect  either  to  abandon  his  answer  or  hie  cross 
action, — held,  that  the  motion  should  have  been  in  the  cross  action  for  a  reference 
to  inquire  whether  the  cross  action  was  for  the  same  cause  as  the  new  matter  set 
up  in  the  answer,  and  if  so,  then  for  an  order  dismissing  the  cross  suit  (FanMti 
Loan  and  Truet  Oo.  y.  Hunt,  1  Code  Rep.,  N.  S.,  1.) 

e.  An  answer  which  alleged,  there  is  another  action  "  now  pending  between 
the  same  parties  for  the  same  identical  cause  of  action  mentioned  in  the  complaint 
in  this  action,**  on  motion  that  the  answer  be  made  definite  and  certain,  Harris, 
J.,  held  that  the  answer  was  neither  indefinite  nor  uncertain.  (  Ward  v.  Dewey, 
12  How.  196.)  Having  alleged  the  fact  that  a  prior  action  was  pending  between 
the  same  parties,  he  would  be  obliged  to  prove  the  allegation  upon  the  trial,  in 
order  to  suetain  his  defence ;  but  he  could  not  be  required  to  state  more  explicitly 
in  his  answer,  the  proof  he  intended  to  furnish.    (Id) 

f.  A  defence  of  another  action  pending  <frc.,  may  be  defeated  by  a  subsequent 
discontinuance  of  the  former  action  (AwriJll  v.  Patterson,  10  How.  85) ;  but 
it  seems  the  discontinuance  of  the  first  action  must  be  before  the  second  is  noticed 
for  trial.    (Swart  y.  Boret,  17  How.  71.) 

g.  When  an  answer  sets  up  among  other  defences,  a  prior  action  pending  for 
the  same  cause  drc,  and  on  reference  of  the  latter  issue  by  consent,  the  referee 
reported  upon  it  in  favor  of  the  defendant,  the  court  ordered  the  complaint  to 
be  dismissed  without  a  trial  of  the  other  issues,  no  exceptions  being  taken  to  the 
report  of  the  referee.    (Blydenburgh  y.  Boret,  5  Duer,  657.) 

h,  AuaulU — ^The  complaint  alleged  that  *'on  or  about  the  18M  day  ofDeeember, 
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1849,  at  Mare^llus,  the  defendant  wfoogfollv  made  an  awanlt  on  the  said  A.  B." 
ne  anawer  denied  '*that  on  or  about  the  \^in  day  of  December,  1849,  at  the  town 
€l  ICarcellns,  or  at  any  other  place,  he,  the  defendant,  wronefuUy  made  an  aseanlt," 
ft&  It  was  held  that  the  answer  was  virtually  an  admission  tnat  the  defendant 
made  the  assault,  and  was  at  most  hut  a  denial  of  the  time  when,  and  the  place  at 
whieh,  the  assault  waa  made.  (Baker  y.  Bailey,  16  Barb.  56,)  and  see  ante, 
page  206,  a,  6,  e. 

a.  Where  the  answer  admitted  the  assault  but  denied  that  it  was  of  the  nature 
or  extent  stated,  held  this  formed  no  issue.  {Schnaderbecl  y.  Worth,  8  Abb.  87.) 
An  alleged  assault  by  the  plaintiff  on  the  defendant,  at  the  same  time  as  the 
waanlt  alleged  in  the  complaint  cannot  be  set  np  as  a  counter-claim.     (lb.) 

6.  Discharge  under  intohent  or  bankrupt  act. — A  plea  of  discharge  under  an 
insolyent  act  must  distinctly  state  every  fact  which  was  necessary  to  give  the 
discharging  officer  juHsdiction  in  the  first  instance  {Baiters  v  Tobiae,  8  Paige, 
SS8) ;  and  these  essential  requisites  cannot  be  by  mere  recitals  in  the  discharge 
set  out  in  the  plea  (7  Johns.  R.  76;  1  Cow.  816;  8  Wend.  247;  6  id.  488);  and 
as  to  a  dbchaige  under  the  late  bankrupt  act,  see  M'Cormick  v.  Pickering,  4 
Coma  276.) 

e.  Goods  sold — ^In  an  action  for  the  price  of  goods  sold,  <fec,  against  several 
defendants  alleged  in  the  complaint  to  be  partners  in  business,  one  of  the 
defendants  answered  that  he  **  never  was  a  co-partner  *'  with  the  other  defen- 
dants, namine  them ;  and  the  answer  was  held  sufficient  to  form  an  issue. 
{Cominff  v.  Haight,  1  Code  Rep.  72.)  To  a  complaint  for  goods  sold,  the 
defendant  answered  that  the  plaintiff  agreed  to  take  his  pay  in  brick  from  the 
yard  of  Van  Cortland,  that  defendant  accordingly  purchased  a  quantity  of  brick, 
for  a  sum  exceeding  the  demand  of  the  plainti^  at  said  yard ;  which  were  de- 
livered  **  as  directed  by  the  plaintiff.  "  Held  that  whether  the  answer  was  con- 
sidered as  a  counter-claim  or  not,  it  constituted  a  defence.  (Lewis  v.  Acker ,  11 
How.  165.) 

dL  As  to  a  defence  that  the  goods  were  of  an  inferior  quality  to  those  con- 
tracted for,  see  Hopkins  v.  Appleby  (1  Stark.  477;  2  Saund.  PL  and  Ev.  117), 
vad  see  Berdell  v.  «/oArMon(18  Barb.  669),  Bieme  v.  Dord  (ISeld.  96),  ffargous 
y.  Stone  (id.  72),  Allen  v.  ffaskins  (6  Duer,  886),  Castles  y.  Woodhouse  (1  Code 
Rep.  72).  As  to  a  defence  of  breach  of  warranty,  see  Lemon  v.  TVtdl  (18  How. 
248),  Nichols  v.  Boerum  (6  Abb.  290),  in  note  to  section  160,  post. 

e.  JustificeUion  of  arrest  on  justices  warrant, — ^An  answer  justifying  an 
arrest  upon  a  warrant  issued  by  a  justice  of  the  peace  in  a  civil  action,  need  not 
allege  that  the  action  in  which  the  warrant  was  issued  was  brought  before  a 
justice  of  the  town  where  either  of  the  parties  resided,  or  before  a  justice  of 
the  town  in  the  same  county  next  adjoining  the  residence  of  one  of  the  parties, 
or  that  the  defendant  had  absconded,  <&c.,  nor  that  at  the  time  of  issnine  the 
sommons  in  such  action  the  defendant  was  a  resident  of  the  county  in  which  the 
justice  resided.    (Foster  v.  Hazen,  12  Barb.  647.) 

/.  Leave  a^d  lu^nse. — A  defence  of  leave  and  license  must  be  pleaded  (Haigkt 
V.  Badgeley,  16  BaA.  499);  it  need  not  state  any  consideration.  (Pierrepont  y. 
Barnard,  2  Selden,  288.)  Leave  and  license  is  no  defence  to  an  action  on  a 
breach  of  bond  by  a  deputy-sheriff  by  neglecting  to  return  a  writ,  <iEC.  (Hart 
y.  Brady,  1  Sand.  626 ;  TT^mas  v.  Hubbell,  18  Barb.  18.) 

g.  Matter  occurring  after  action  commenced — Where  matter  of  defence  occura 
after  the  commencement  of  the  action,  and  before  answer,  it  may  be  set  up  by 
answer.  (2  Edw.  Ch.  R.  110;  8  How.  414.)  Thus,  if  intermediate  the  commence- 
ment of  the  action  and  the  time  of  putting  in  the  answer,  the  defendant  has 
satisfied  the  plaintiff's  claim,  he  may  set  up  this  fact  in  his  answer,  as  a  defence 
to  [the  further  maintenance  of]  the  action.    (  Willis  v.  Chipp,  9  How.  668.) 

A.  Non-joinder  of  a  party  defendant. — If  a  defendant  insists  that  bis  liability 
is  joint,  and  that  others,  who  are  jointly  liable  with  him,  should  be  joined  in  the 
action, — as  he  always  may  where  such  is  the  fact, — he  must  not  only  plead  the 
non-joinder,  but  in  so  doing  muet  point  out  in  his  answer  all  those  who,  ne  claims, 
shoiud  be  made  parties  defendant.     (Fowler  v.  Kennedy,  2  Abb.  861.) 

i.  Plaintif  not  the  real  party  in  interest. — To  an  action  on  a  promissory  note, 
—payee  against  maker, — the  answer  set  up  that  '*the  plaintlfr  is  not  the  sole 
owner  and  holder  of  the  note,  but  owns  the  same  jointly  with  one  A.  C.  W.," 
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and  ''therefore  the  plaintiff  is  not  individuaUp  entitled  to  recover  against  the 
defendant/*^-on  motion  the  aoewer  waa  adjudged  "clearly  frivolous,"  and  that 
it  ought  to  have  gone  on  and  negatived  that  the  plaintiff  was  a  trnetee  of  an 
ezpresd  trust  as  to  A.  C.  W.'s  interest,  or  otherwise  entitled  to  sue  without  join- 
ing  A.  C.  W.  (T.  R.  Strong,  J.,  Tompkim  v.  Acer^  10  How.  809);  and  an  answer 
which  stated  that  the  plaintiff  it  not  the  holder  or  owner  of  the  note  sued  on, 
and  that  K  F.  6.  is  the  owner  and  party  in  interest,  was  on  demurrer  held 
insufficient.  (Broum  v.  Ryehnan,  12  id.  313.)  So,  an  answer  which  alleged  that 
the  plaintiff  "  is  not  the  lawful  holder  and  owner  of  the  note  "  is  insufficient  to 
admit  evidence  that  the  plaintiff  is  not  the  "holder  and  owner"  [SeeUi/  y. 
Engellf  17  Barb.  580);  and  so,  too,  an  answer  which  alleged  that  the  plaintiff  is 
not  the  real  party  in  interest  therein,  nor  is  he  an  executor  or  administrator,  or 
a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  without  joining  with  him  the  person  for  whose  benefit  tlie  suit  is  prosecuted, 
—was  on  demurrer  held  insufficient  for  not  stating  the  facts  on  which  the  defend- 
ant  relied  to  show  that  the  plaintiff  was  not  the  real  p&rty  in  interest.  {RMsell 
Y,  Clapp,  8  Code  Rep.  64;  4  How.  347  ;  7  Barb.  482.)  To  a 'complaint  by  an 
assignee  of  a  mortgage  to  foreclose  same,  the  defendants  answered  denying  that 
the  mortgage  was  ever  assigned  to  the  plaintiff,  and  that  if  the  mortgage  was 
ever  sold,  it  was  sold  to  B.  one  of  the  defendants,  and  if  it  was  ever  assigned  to  the 
plaintiff  it  was  in  trust  for  B.,  and  that  B.  was  the  true  plaintiff  in  interest  On 
demurrer  the  answer  was  held  insufficient  aa  avoiding  without  confessing  the 
cause  of  action,  as  hypothetical,  as  avoiding  and  denying  one  and  the  same 
allegation,  and  for  attempting  to  show  payment  argumentatively.  (Arthur  y. 
Brooks,  14  Barb.  588.) 

a.  Divorce, — ^To  a  complaint  for  a  divorce  by  a  wife  against  her  husband 
charging  cruelty,  the  defendant  may  in  his  answer  show  the  provocation  given 
by  the  wife,  and  which  led  to  the  alleged  acts  of  cruelty.  (Vevraiantt  v.  2)«- 
vraismes,  2  Code  Rep.,  124;  and  see  Supreme  Court  Rule  86.) 

6.  Forecloture, — In  a  suit  to  foreclose  a  mortgage,  the  complaint  alleged  the 
making  b^  the  defendant  of  a  bond  conditioned  for  the  payment  of  a  certain 
sum  and  mterest ;  and  that  if  default  should  be  made  in  payment  of  the  in- 
terest, the  principal  should  immediately  become  due ;  and  that  the  mortgage 
contained  the  like  conditions  as  that  contained  in  the  bond.  The  answer  denied 
that  the  mortgage  contained  any  such  condition  as  alleged.  It  was  held  that 
the  answer  was  insufficient,  and  that  it  did  not  take  issue  on  a  material  allegation. 
(Dimon  v.  Dunn,  15  N.  Y.  498,  reversing,  S.  C,  Dimon  v.  Bridges^  8  How.  16.) 
To  have  raised  a  material  issue,  the  defendant  should  either  have  denied  the 
deed,  or  set  out  the  condition  verbatim  for  the  judgment  of  the  court.  (Id.) 

c  Where  the  complaint  falsely  alleges  that  no  proceedings  at  law  have 
been  had  for  the  recovery  of  the  debt  secur*'d  by  the  mortgage,  an  answer  that 
the  plaintiff  before  the  commencement  of  the  action,  recovered  a  judgment  at 
law  for  the  debt  secured  by  the  mortgage,  would  be  sufficient,  without  a  nega* 
tive  averment,  that  an  execution  had  not  been  issued  on  sudi  judgment,  and  re- 
turned unsatisfied.     (N,  River  B*k  v.  Rogers^  8  Paige,  648T 

d.  JSviciion, — An  answer  setting  up  an  eviction  as  a  defence,  must  state  an  evic- 
tion or  expulsion  of  the  defendant  from  the  demised  premises  and  the  keeping 
him  out  01  posees^iion  until  after  the  rent  became  due»  (  Vemam  v.  Sfnith,  16 
N.  Y.  883;  Edgerton  v.  Page,  14  How.  116;  5  Abb.  1 ;  and  see  Peek  v.  Hiler, 
14  How.  155.)  Not  giving  possession  is  not  an  eviction.  {Hurlbut  v.  Post,  1 
Bosw.  28.) 

e.  Equitable  defences. — Under  the  head  of  equitable  defences  are  included  all 
matters  which  would  have  authorized  an  application  to  the  court  of  chancery 
for  relief  against  a  legal  liability,  but  which  at  law  could  not  have  been  pleaded 
in  bar.     (Dobson  v.  Pearee,  2  Kernan,  166 ;  1  Abb.  108.) 

/.  A  defence  purely  equitable  may  be  interposed  to  a  cause  of  action  strictly 
legal  (Foot  v.  Sprague,  12  How.  855  ;  Hunt  v.  Farmers*  Loan  and  TVust  Co.,  8  ii 
418) ;  indeed  a  deiendant  must  avail  himself  of  such  a  defence  in  thi^  way ;  for  it 
is  no  longer  allowable  to  bring  an  action  merely  for  the  purpose  of  restraining 
the  prosecution  of  another  action  pending  in  the  same  court  (Jd.)  A  defence 
that  a  deed  absolute  on  its  face  was  intended  as  a  mortgage,  is  available  in  any 
action.    (Despard  v.  Walbridge,  15  N.  Y.  879.) 
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a.  Dtfaut  to  aelivn  on  <t  juilgmeTtl. — In  aa  scUod  od  t  jni 
tal  may  aet  up  u  s  defence  that  the  judgmvat  was  oblained  I 
T.  Pearce,  2  Kernan.  IBS.)  TLe  answer  of  no  auch  reeord 
jadgioeDt  of  8  aiater  Stau,  draws  nothiuff  into  iune  except  tl 
record,  (  Ooadrith  v.  Jenkinit,  6  flam.  48.)  Svieh  an  lasne  a  for 
juy.  {Ba%-ker  t.  McClure,  2  Blackf.  U.)  A  jud^TDent  of  a: 
credit,  TaIidily,aDd  effect,  ia  every  other  Court  wilhin  the  Uai 
bad  in  the  State  wbere  it  was  rendered,  and  whatever  pleas  ^ 
niit  thereon  in  auch  State,  and  noDe  othcni,  can  be  pleaded 
within  the  United  States,  (Hampton  v.  Cometl,  i  PeL  Codd. 
R.  834  ;   MiUt  v.  Durgee,  7  Craoch,  181 ;  2  I'et  Cond.  R.  678.) 

4.  Sttfciuc  of  fraud. — To  render  a  defence  of  false  reprew 
it  miut  be  alleged  in  addition  either  that  the  dtfendsnt  i 
represenlatioD*,  or  that  hii  belief  in  their  truth  induced  hio 
eoQHvL     (VandeBaitdiv.Haa.liBoir.  iSS.) 

e.  Where  frand  is  set  up  as  a  defence  to  an  action  on  coat 

to  bU  farmer  coadiUon,  otherwise  be  cannot  prove  tbe  fact  on 
Jorf  T.  BeardtUn,  S3  Barb.  697.) 

i.  If  one,  when  sued  for  ■  breacfi  of  a  contract  to  employ 
tbe  def-rnce  that  he  waa  induced  to  make  the  contract  by  fra 
he  ihould  so  state  in  his  answer;  if  he  diachai-ged  the  empl 
cooduct  he  should  atate  what  the  impropriety  was  ;  if  for  a  fsil' 
contracted  to  be  done  he  should  state  in  what  particular,  and 
biled  to  do  muat  appear  Ui  be  such  as  is  required  by  the  c< 
Btom.  17  Mo.  I{.<2  Ben.),  S69.) 

<.  Paymtnt, — The  proper  mode  for  a  defendant  to  avail  I 
nmption  of  paymt-nt  arisinfc  rrom  lapse  of  time,  is  a  plea  of  pi 
MR  V.  Hendertmi.  i  Denio,  314  ;  Felien  v.  Lte,  2  Barb.  480 ; 
Loan  and  Tnui  Co..  18  id.,  iOe;  J'attiioa  v.  Taylor,  1  Cod 
Martin  v.  Gagi,  6  Seld.  398.)  An  anawer  of  pajment,  not 
payment  was  made,  will  be  eonstrned  as  a  payment  before  lh> 
tbe  action,  (floyrf  T.  ffwtt,  2  Denio,  322.)  It  should  Slate 
was  after  the  cause  of  action  accrued,  but  the  dsy  of  pajmei 
-.0  Le  sUted.     (B««%  v.  Doltey,  6  Bing.  N.   G  87.)      ' 


the  wife  of  tbe  plaintilT  and  acceptance  by  her  in  satisfaction, 
vaa  authorized  by  the  plaintiff  to  receive  pavmeot,  (Of 
A  G.  172  :  2  flootl    N.  R.  872.)     An  answer  t^a't  tbe  defeniT 


the  plaintiff  for  the  amount  due,  that  tbe  plaintiff  retains  it, . 
ttandinp,  does  not  amountto  s  payment  nor  to  any  defence, 
constitute  a  defence  should  also  allef^e  [that  the  check  bad  t 
the  plaintiff  had  parted  with  tbe  control  of  it.  (Stronij  y.  St 
The  Ki^'DS  ■  negotiable  note,  and  ita  acceptacee  by  itaa  pla 
paymtJit  is  suspension  oi  tbe  right  to  sue.      (Oeliory.  SHxaf 

f.  On  each  half  year's  aetllement  for  the  rent  due,  the  lam 
vbich  had  been  paid  by  the  tenant,  was  allowed  as  a  part  p< 
by  the  tenaut,  and  a  receipt  given  for  ibe  balancp,  express 
Held  that  in  an  action  for  suoh  rent,  the  tenant  might  plead 
the  foregoiog  fscU  in  evidence.  (Braniion  v.  RoHni,  4  Bing.  I 
1  East,  200;    Widler  v.  Andretot,  1  Uoro  it  Hurl.  89.) 

g.  Performatee. — Under  an  averment  of  performance  by 
part  of  the  contract,  tbe  breach  of  which  is  alleg*d  sa  a  caaae  i 
give  evidence  in  eieufe  of  n  on -perform  a  no*.  {Oaklcii  v.  Mar 
A  plea  in  excuse  of  perfonnance  may  be  pleaded.  (  Webb  v.  Jat 
1  Dowl.,  K.  S.,  86 ;  Clark  v.  Crandall.  27  Barb.  78) ;  but  such  a 
admitted  under  a  plra  that  tbe  plaintiff  was  injured  of  his  owi 
Anidell.  1  M.  A  W.  SBO.)    See  Tender. 

h.  Slaliitt.—V here  a  atntute  is  relied  upon  to  defeat  a  con 
facta  rend t ring  the  statute  applicable  muat.  be  dliLinctly  alle| 
mere  inference.  (Miller  v.  Roeuler,  4  E.  D.  Smith,  234.)  "  1 
fence  under  a  publio  slstate,  it  ia  cot  neceisarj  that  tbe  pleai 
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ihe  statute  in  hU  plea,  or  that  he  should  allege  the  eausteuce  of  a  statute  of  whioh 
the  court  is  bound  to  take  notice  judicially.  It  is  suiBcieot  for  him  to  state  the 
facts  which  are  necessary  to  brin^  the  case  within  the  operation  of  the  statute. 
The  court  will  then  judicially  notice  the  existence  of  the  statute,  and  declare  its 
legal  effects  upon  the  case  as  made  by  the  pleadings/'  {Boffardwt  v.  TVinity 
Chwreh,  4  Paige,  1»7 ;  and  to  the  same  effect  is  Aiitf.  PI.  2{{8;  Beamee  PI.  164.) 

a.  SlaitUe  of  jAmitatumt, — Where  it  appears  on  the  face  of  the  complaint  that 
the  period  of  limitation  has  elapsed,  the  aefendant  cannot  demur  for  that  cause, 
but  should  answer  setting  up  the  statute  in  bar.  ( Voorhiea  t.  Voarhiea,  24  Barb. 
160.) 

6.  Tender, — A  defence  of  tender  before  action  brought,  must  allege  that  the 
defendant  has  always  been  ready,  and  still  in  ready  to  pay^  {Kortright  v.  Cady,  23 
Barb.  490 ;  5  Abb.  868) ;  and  the  amount  must  be  paid  into  court.  {Brown  r. 
Fergtwmy  2  Denio,  196 ;  LivingUon  y.  Harrison,  2  &  D.'  Smith,  197.)  A  defenee 
of  tender  after  action  commenced,  must  state  the  amount  tendered,  which  should 
include  interest  and  costs  to  the  time  of  the  tender  (The  People  v.  Banker,  8  How. 
268) ;  and  Uiat  amount  must  be  paid  into  court.  (Id. ;  and  see  2  K.  S,  668,  ss. 
20-23.) 

c.  Evidence  of  the  waiver  of  a  tender  by  the  opposite  party  is  competent  and 
sufficient  to  support  the  averment  of  a  tender,  (Holmee  v.  Holmee,  6  Selden,  626.) 
This,  however,  baa  relation  to  a  tender  forming  no  part  of  the  contract,  and  to 
cases  in  which  the  tender  is  a  substitute  allowed  by  law  for  an  actual  performance, 
prevented  bv  act  of  the  opposite  party.  But  where  a  party  covenants  to  make  a 
tender,  an  allegation  of  performance  of  that  covenant  would  not  be  sustained  by 
evidoioe  of  a  waiver.    (Jd. ;  see  Oakley  v.  Morton^  1  Kernan,  26.) 

d.  Usury, — A  defence  of  usury  must  aver  clearly  every  particular  necessary 
to  establish  the  usury  charged,  and  must  distinctly  negative  every  supposable 
&et  which,  if  true,  would  render  the  transaction  innocent  or  lawful.  (Sanks  v. 
Van  Antwerp,  6  Abb.  41 1 ;  16  How.  29.)  It  should  state  the  terms  of  the  contract 
and  the  quantum  of  the  usurious  interest  (OotUd  v.  Homer,  12  Barb.  601.)  It 
is  not  sufficient  to  allege  that  "  said  note  was  usurious  in  its  inceptdon,''  and  that 
the  payee  knew  it  was  "  executed  to  sell  usurious! y  above  the  rate  of  seven  per 
cent,  per  annum."  {Id, ;  Ourtis  r.  Masten,  11  Paige,  16.)  Nor  would  it  be  suffi- 
eient  to  allege  that  Uie  note  was  negotiated  at  a  rate  of  interest  exceeding  seven 
dollars  per  annum  upon  the  one  hundred  dollars,  and  that  the  plaintiff  took  the 
said  note  at  such  usurious  rate  of  interest  {Morris  v.  Slattery,  6  Abb.  76.)  And 
where  the  defendant  wishes  to  set  up  the  defence  of  usury  upon  the  ground  that 
the  securities  alleged  to  be  usurious  were  first  sold  in  another  State,  in  violation 
of  the  laws  of  that  State,  he  must  allege  what  those  laws  were  at  the  time  of 
such  a  sale,  and  the  iacts  which  rendered  the  transaction  usurious  under  those 
lawa    (C7uWi«y.  i/aston,  11  Paige,  16.) 

e.  Corporations,  which  includes  all  associations  and  joint-stock  companies 
having  any  of  the  powars  and  privileges  of  a  corporation  not  possessed  by  indi- 
vidual or  partnerships,  are  forbidden  to  interpose  the  defence  of  usury.  (Laws 
1860,  p.  834.)  Since  that  statute  a  receiver  of  a  corporation  appointed  under  the 
statute,  "  concerning  proceedings  against  corporations  in  equity,''  cannot  set  up 
the  defence  of  uiury  in  any  stage  of  the  cause,  not  even  at  the  final  hearing, 
although  such  defence  was  alleged  in  pleading,  and  was  established  by  proofii 
before  that  act  was  passed.  (Curtis  v.  Leavitt,  15  N.  Y.  18,  296.)  The  statute 
prevents  corporations  recovering  back  usurious  premiums  paid  by  them  on  the 
loan  or  forbearance  of  money.  (BuUerworth  v.  O'Brien,  16  How.  603.)  The 
statute  is  retrospective,  and  applies  to  foreign  corporations.  (So,  JAfe  Ins,  Co,  v. 
Parker,  17  N.  T.  61.) 


§  150.  [129.]  (Am'd  1849, 1852.)  Counter-daim.  Seoeral 
defences. 

The  counter-claim  mentioned  in  the  last  section,  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a  plaintiff, 
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between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  action : — 

1.  A  cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
trflPs  claim,  or  connected  with  the  subject  of  the  action  ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract,  and  existing  at  the  commence- 
ment of  the  action. 

The  defendant  may  set  forth  by  answer,  as  many  defences 
and  counter-claims  aa  he  may  have,  whether  they  be  such  as 
have  been  heretofore  denominated  legal  or  equitable,  or  both. 
They  must  each  be  separately  stated,  and  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in  such  manner 
tiiat  they  may  be  intelligibly  distinguished. 

a.  [This  section  aathorizM  two  kindB  of  couDter-daini,  (1)  a  counter-claim  in 
an  action  on  contract  (aubd.  2) ;  and  (2)  a  counter-claim  in  any  other  aeiiont  i  e,  an 
action  other  than  on  contract,  which  must  be  in  tort  Thia  is  equivalent  to  saying 
there  may  be  a  oounter*claim  in  an  action  for  a  tort  We  are  not  unmindfai  that 
it  has  been  said  there  can  be  no  counter-claim  in  an  action  for  a  tort  {A9hefu  ▼. 
Heanu,  3  Abb.  187  ;  FaUiMon  v.  JiichafxU,  22  Barb.  146) ;  aod  in  Jellemum  ▼. 
Dolan  (7  Abb.  895  n)  a  counter-claim  was  set  up  in  an  action  for  slander;  and  per 
Dalv,  J.,  "If  slander  could  be  the  subject  of  a  counter-claim,  which  I  very  much 
doubt,  it  must  appear  that  it  aroee  out  of  the  transaction  the  foundation  of  the 
plaint) ff  's  claim,  or  was  conneeted  with  the  subj ect  of  the  action. "  Aff ain  in  O&tUr 
V.  Babeoek  (7  Abb.  892  n),  an  action  in  the  nature  of  trover,  on  its  being  insisted 
tiiat  a  defence  of  lien  was  a  counter-claim^  Brady  J.^  deciding  it  was  not,  said, 
''  It  is  an  action  of  tort  in  which  set-off  was  not  aUo  wed  and  is  not  now  allowed ;"  and 
in  J)onohu0  Y,Uenry{i  £.  D.  Smith,  162),  an  actionfor  converting  personal  property, 
per  Ingraham,  First  J.:  '*  In  an  action  of  this  kind  no  set-off  is  admissible/'  See  also 
Jhake  V.  Oochrojt,  10  How.  882 ;  1  Abb.  208 ;  4  £.  D.  Smith,  84 ;  Fage  v.  Edgerton,  14 
How.  116;  Kurtx  y.  McOvire,  6  Duer,  660,  and  other  cases.)  In  JJrake  v.  OoehrofU 
Woodruff  J.,  said,"If  the  code  eztenda  theright  of  recoupment  to  cases  not  within  the 
law  of  set-off  (wAtcA  Idoubt\^  Ac  In  none  of  these  casee,  however,  as  it  would  seem , 
was  the  language  of  this  section  very  strictly  analysed ;  and  the  first  case  in  which 
the  question  appeara  to  have  been  carefully  conaidered,  is  The  Xenia  Branch  Ek 
V.  Lee  (7  Abb.  872).  That  waaan  action  in  the  nature  of  trover,  for  the  conversion 
of  certain  bills  of  exchange ;  it  was  held  by  the  general  term  of  the  Superior  Court 
that  the  defendant  might  set  up  title  in  himself  as  the  plaintiff's  indorsee, 
and  by  way  of  counter-claim  demand  Judgment  against  the  plaintiff  as  indorser 
of  the  bills  in  question;  and  Woodrufif,  J.,  in  deliverinff  the  opinion  of  the  court, 
reviewing  section  150,  says,  Thia  diviaion  of  the  section  shows  there  may  he  a 
counter-claim  vhen  the  action  itself  doe§  not  ariee  4m  €<miraet,  «  *  •  *  The  first 
subdivision  would  be  unmeaning  as  a  separate  definition,  if  it  neither  contemplated 
cases  in  which  the  action  was  not  brought  on  the  contract  itself  *  *  *  nor 
counter-claims  which  did  not  themselves  arise  on  contract"  {Id.  889.) 

b.  It  will  be  observed  bow  widely  this  view  differs  from  the  dictum  of  the  same 
learned  judge  in  Drake  v.  Ooekroft,  supra ;  a  difference  probably  induced  by  a 
more  attentive  examination  of  the  question.  Assuming  that  there  are  two  kinds 
of  counter-claims,  one  in  an  action  on  contract  and  another  in  an  action  on  tort, 
the  essentials  of  each  would  be  as  follows :  Jflr$t,-~^A  counter-claim  in  an  action 
on  contract  must  be,  (1)  a  cause  of  action  arising  on  contract ;  (2)  existing  at  the 
commencement  of  the  action  ;  (8)  in  favor  of  a  defendant;  (4)  against  a  plaintiff; 
(5)  between  which  plaintiff  and  defendant  a  several  judgment  may  be  had. 
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Secondly. — ^A  counter-claim  in  an  action  on  tort  must  bo,  (1)  a  eanae  of  action 
arising  out  of  the  transaction  as  set  forth  in  the  complaint,  or  connected  with  the 
subject  of  the  actioD;  ^2)  existing  in  favor  of  a  defendant;  {&\  against  a  plain-^ 
tiif ;  (4)  between  whioh  plain tSff  and  defeudanty  a  several  jU4J^ment  may  be 
had. 

a.  The  counter-claim  is  nndonbtedly  broader  and  more  oomprebensiTe  than 
act-off  or  recoupment  ( Vassear  ▼.  Xtv(fi^«ton,  8  Eeman,  256.)  it  embraces  both 
set-off  and  recoupment.  {Fatiison  y.  Richardtt,  22  Barb.  146.)  It  secures  to  the 
defendant  the  full  relief  which  a  separate  action  at  law,  or  a  bill  in  chancery,  or 
a  cross-bill  would  have  secured  him  on  the  same  state  of  factsi  {OUa$an  v.  Moen, 
2  Duer,  642.) 

b.  CoufUer-cUum  in  an  action  on  eontraet — A  demand  [legal  or  equitable]  on 
contract,  on  which  the  defendant  at  the  time  of  the  commencement  of  the  aotioo 
conld  have  maintained  an  action  against  the  plaintiff,  is  a  counter-claim.  (See 
Oleason  v.  Moer,  2  Duer,  642 ;  Spencer  v.  Babeock,  22  Barb.  885 ;  Weeks  v.  PryoTf 
27  id.  81;  Kingston  ffk  v.  Oay,  19  id  461;  Nichols  v.  JBoerum,  6  Abb.  290; 
tcfnon  V.  Truil,  13  How.  248 ;  16  tdL  676,  note ;  KneidUr  v.  Sternberg,  10  idL  72 ; 
SilUman  v.  Edtbf,  8  id  128;  Roscoe  v.  Maison,  7  id  123;  mUiatM  v.  UpUm,  8 
id  205 ;  Lignot  v.  Redding,  4  E.  D.  Smith,  285.) 

c.  Defendants  option  to  sue  or  set  up  counter-elai$n. — ^A  defendant  is  not  bound 
when  sued  in  an  action,  in  any  of  the  superior  courts  of  record,  to  set  up  by  way 
of  counter  claim,  any  demand  he  may  have  against  the  plaintiff.  He  may  at  his 
option  prosecute  a  cross-action  for  such  demand.  (Lignot  v.  Redding,  4  E.  D. 
Smith,  285;  Halsegr,  Carter,  1  Dner,  667;  Welch  y,  Baeelton,  14  How.  97.)  But 
where  a  defendant  sets  up  a  counterclaim  in  his  answer,  and  afterwards  com- 
mences a  cross-action  for  the  recovery  of  the  same  cause  of  action  as  that  con- 
stituting the  eounteidaim,  he  may  be  made  to  elect  on  which  he  will  rely,  his 
answer  or  his  cross-aation.  (FabricotH  v.  Zaunitx,  1  Code  Rep.,  N.  S.,  121 ;  Ham- 
mond V.  Baker,  ibw  105.)  Where  B,  after  setting  up  new  matter  in  his  answer  to 
an  action  bv  A,  afterwards  sued  A  for  the  same  matter  as  that  set  up  in  his 
answer,  held,  that  A  might  move  in  the  action  by  B  for  a  reference  to  inquire  if 
the  oross-action  was  for  the  same  cause  as  the  matter  set  up  in  the  answer  in  the 
first  action,  and  if  the  report  was  in  the  affirmative,  that  A  would  be  entitled  to 
an  order  dismissing  B's  cross-action.  {Farmer's  Loan  and  Trust  Co,  v.  Hunt,  1 
Code  Rep.,  N.  S.,  1.)    See  p.  209  a,  ante, 

d  A  defendant  in  a  justice's  court  mast,  in  certain  cases,  set  up  his  demand  or 
forfeit  the  rii^ht  to  sue  on  it.  An  answer,  setting  up  aa  a  defence,  that  the  cause 
of  action  might  have  been  set  off  in  a  suit  between  the  parties  in  a  justice's  court, 
must  state  the  faots  which  bring  the  ease  within  the  statute.  ( Welch  v.  Haulton, 
14  How.  97.) 

e.  Sufficiency  of  antwer  eonetituting  a  eounter-claim,  how  determined — ^The  code 
prescribes  no  rule  by  which  to  determine  the  sufficiency  of  an  answer  intended  as 
a  counter-claim,  except  that  it  must  state  facta  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  defendant  and  against  the  plaintiff  and  that  it  be  one  of 
the  several  causes  of  action  defined  by  section  150.  {Allen  v.  Haekins,  5  Duer, 
882.)  One  way  of  testing  the  sufficiency  of  a  counter>claim  in  an  action  on  con- 
tract is  to  inquire  whether  or  not  the  facts  stated,  if  found  in  a  complaint,  would 
constitute  a  cause  of  action  on  contract.  (See  Vaeeear  v.  JJvingston,  8  Ker- 
nan,  252.) 

f.  Insufficient  allegation  of  counter-claim.'—lt  the  facts  set  up  as  a  counter- 
claim are  insufficient  to  constitute  a  eounter>claim^or  to  bar  a  recovery  by  the 
plaintiff,  or  affect  the  amount  of  recovery,  then  the  plaintiff  should  have  judg- 
ment, notwithstanding  the  facta  set  up  aa  a  counter-claim  are  not  replied  to,  or 
if  put  in  issue  are  u>und  by  a  jury  to  be  true.  {Van  Valen  v.  Jjapfiam,  13 
How.  243.) 

See  section  4i^6  as  to  taking  judgment  for  the  difference  between  an  ad- 
mitted counter-claim  and  the  amount  demanded  by  the  plaintiff. 

g.  "  When  the  fsets  alleged  in  an  answer  may  possibly  coosdtute  a  counter- 
claim, but  are  such  aa  always  constituted  a  flat  bar,  at  law,  to  the  plaintiff's 
right  to  recover,  by  showing,  if  true,  that  he  never  had  any  cause  of  action,  they 
ahould  be  deemed  to  be  set  up  as  a  defence  merely,  unless  the  answer  expressly 
states  that  they  are  set  up  by  way  of  counter-claim.'*  {Burrall  v.  De  Oroot,  5 
Duer,  882.) 


' 
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OL  {Tb«  efleofe  of  the  dbtinetioB  between  a  defeoee  eonstitnting  a  counter* 
and  one  not  eonstitnting  a  eoaDter««Iaiin  ia^  that  in  the  first  case  a  reply  is 
r,  in  the  second  it  is  not] 

6.  An  allegation  in  a  defence  intended  as  a  eounter-elaim,  that  all  the  matters 
set  op  in  suoh  defence  are  connected  with  the  subject  of  the  plaintiff's  action, 
does  not  require  the  court  to  consider  it  so  oonneeted,  but  the  court  will  determ- 
ine from  the  facts  stated  whether  or  not  it  is  so  connected.  {F^llerman  v.  Dolan, 
7  Abb.  S95,  note.)    ^ 

e.  Where  a  counter-claim  is  eomprised  of  several  demands,  each  demand  need 
not  be  set  up  separately ;  the  whole  eoiistitute  one  eounter'claim,  (Bamsay  y. 
Smith,  6  How.  42a) 

d,  7%e  emmUer-daim  mu$t,  inier  o/ta,  be  a  claim  in  favor  of  a  de/endani  aaainet 
«  piainHff,  between  which  plaintiff  and  defendant  a  several  judgment  may  be  had — 
lo  an  action  against  several  delendante,  jointly  and  severally  liable,  any  one  of 
them  ma^r  avail  himself  of  a  claim  on  contract  in  his  favor  individually  against 
the  plaintiff.  {Parsons  v.  Nash,  8  How.  454 ;  Briggs  v.  Briggs,  20  Barb.  47*7.) 
But  if  the  defendants  are  jointly  liable,  as  co-partners,  one  of  them  cannot  avail 
himself  of  a  claim  on  contract  in  bis  favor  individually  against  the  plaintiff. 
{Peabody  v.  Bloomer,  8  Abb.  358  ;  5  Duer,  678 ;  6  id  58;  Mott  v.  Burnett^  2  E. 
D.  Smith,  50 ;  Pinkney  v.  Keyler,  4  id  469.)  Bo,  a  demand  against  the  several 
members  of  a  copartnership  is  not  available  as  a  counter-claim  in  an  action  by  a 
member  of  such  copartnership, for  a  demand  due  him  individually.  (Ives  v. 
JiiiUr,  19  Barb.  196.)  Prior  to  the  code  it  was  held  that  in  an  action  by  all  the 
partners  of  a  firm,  the  defendant  might  set  off  a  debt  due  him  by  the  ostensible 
partner  alone,  upon  the  ground  that  such  partner  had  misled  the  defendant  into 
the  belief  that  ne had  no  partner.  (See  ValenY,  RusseUy  18  Barb.  692.)  In  an 
action  upon  a  promissory  note  signed  by  two  persons,  one  as  principal  and  the 
other  ae  surety,  a  set-off  of  an  indebtedness  from  the  plaintiff  to  the  principal 
may  be  allowed.  (Newell  v.  Salmans,  22  Barb.  647.)  And  in  an  action  by 
several  plaintiffs  a  defendant  may  set  up  as  a  defence  that  one  only  of  the  plain- 
tiffs named  is  the  real  party  in  interest,  and  as  to  that  one  set  up  a  counter- 
claim.    (Cowlesv.  Cowles,  9  How.  861.) 

e.  The  counter-claim  must,  inter  alia,  be  an  existing  claim  in  favor  of  the  de/ettdr 
ant  at  the  eommeneement  of  the  action.  Thus,  where  the  alleged  counter-claim  is 
a  note  made  by  the  plaintiff  payable  to  a  third  person  and  indorsed  to  the  de- 
fendant the  answer  must  allege  the  indorsement  to  have  been  made  prior  to  the 
commencement  of  the  action.  (Van  Valen  y.  Lapham,  bDxieit,  689.)  Such 
prior  indorsement  is  not  sufficiently  alleged  by  stating  such  note  to  be  a  eonnter- 
claim  and  cause  of  action  ezistiog  against  the  plaintiff  at  and  before  the  com- 
mencement of  the  action.  (Id)  The  answer  was  amended  and  the  issues  tried. 
On  the  trial  it  appeared  that  the  indorsement  of  the  note  to  the  defendant  was 
after  the  coraroeocement  of  the  action  ;  and  thereiipon  judgment  was  given  for 
the  plaintiff.  (Id  591 ;  note  18  How.  240 ;  and  see  Lemon  v.  Tr^dl,  13  How.  249 ; 
16  id  576,  note ;  Gage  v.  Angell,  8  ui  887  ;  Weeks  v.  Pryor,  27  Barb.  79.)  And  if 
a  defendant  at  one  time  hadt^QXeim  against  the  plaintiff  (the  subject  of  a  counter- 
claim) and  before  the  commencement  of  the  action  he  has  parted  with  it.  he  can- 
not avail  himself  of  such  claim  as  a  counter-claim.  (Belknap  v.  Mclntyre,  2  Abb. 
866.) 

f  In  Btttterworth  v.  Fox  (15  How.  545),  the  question  was  raised  whether  a 
de^ndant  sued  by  the  receiver  of  an  insolvent  bank,  upon  his  note  payable  to 
the  bank,  could  set  up  as  a  defence  or  counter-claim,  that  the  note  became  due 
before  the  receiver  was  appointe<1,  that  the  bank,  at  the  time  held  shares  of  the 
bank  belonging  to  the  defendant  as  collateral  security,  exceeding  in  value  the 
amount  of  the  note,  and  which  the  bank  by  its  acts  had  depreciated. 

g.  Other  decisions  on  what  is  and  what  is  not  a  counter-claim. — ^In  Lettum  v. 
Tndl  (13  How.  248 ;  Gen.  T.,  4th  Dist.,  affirmed  in  court  of  appeals.  See  16  How. 
67  6,  note),  an  action  for  goods  sold,  an  answer  setting  up  a  breach  of  war- 
rant yas  to  the  quality  of  the  goods,  and  claiming  to  recoup  to  that  extent^ 
was  held  to  constitute  a  counter-claim.  (See  Warren  v«  Van^Pilt,  4  £.  D. 
Smith,  202.)  In  a  subsequent  case,  an  action  on  a  promissory  note,  the  defend- 
ant answered  that  the  note  was   made  by  him,  and  delivered  to  the  plain- 


820  CN)UNTXB-aLAIM«  [§  150. 

tiff  in  payntnt  for  goods  sold  him  defendant  by  Um  plein^  with  a  irarrantr 
of  their  quality,  that  the  goods  were  not  of  the  quality  warranted,  and  elaimed 
damages  for  uie  breach  of  such  warranty ;  held  that  snch  defence  was  not  a 
oonnter-claini.  {Nit^h  y.  Bo§run\  6  Abb.  291.)  [This,  akhongh  a  decision  at 
epecial  term  was  said  to  embody  the  views  of  all  the  judges  of  the  first  district 
It  was  decided  on  the  authority  of  VoMtetar  y.  LivingtUin  (8  Kernan,  248.)  It 
is  respectfully  submitted  that  the  court  oyerlooked  the  faet,  that  the  reason  for 
holding  the  answer  in  Vauecar  y.  lAvingtUm  to  be  a  defence  not  coDstituting  a 
counter-claim,  was  that  the  action  was  by  the  assigoee  of  the  cause  of  action. 
If  the  action  had  been  by  the  plaintiff's  assignor ;  the  answw  would  haye  consti- 
tuted a  counter-claim,  but  of  course  Vassear  by  becoming  assi^ee  did  not  incur 
a  liability  to  Liyingston,  nor  did  he  by  bringing  suit  render  himself  liable  to  an 
action  by  liyingston,  and  therefore  not  subject  to  a  counterclaim,,  althoui^h 
liable  to  be  defeated  by  Liyingston's  setting  up  as  a  d^ence  matters  which  he 
might  haye  used  as  a  oountor-daim  against  the  claim  in  tne  hands  of  the  plain* 
tiff's  assignor.] 

a.  In  an  action  to  reeoyer  the  price  of  goods  sold,  a  eountor-elaim  of  a  loss 
sustained  by  the  defendant  upon  a  quantity  of  pork  preyiously  sold  them  by 
the  plaintiffB,  as  inspected,  sour  mess-pork  of  good  quality,  which  turned  out  to 
be  of.  bad  quality,  and  taintod  and  rotton,  was  on  demurrer  held  bad.  {BerdeU 
y.  Joknaon,  18  Barb.  669.) 

h.  In  an  action  by  a  lessor  for  the  rent  reseryed,  the  defendant  may  recoup 
damages  sustained  by  a  breach  of  an  implied  covenant  for  quiet  enjoyment, 

! Mayer  of  N.  T,  v.  MaHe^  8  Kernan,  161.)  But  aemble  not  for  a  mere  trespass. 
IdL;  Drake  y.  Oockrofi,  10  How.  877 ;  1  Abb.  208 ;  4  E.  D.  Smith,  84 ;  JSetger- 
ton y.  Page,  14 How.  116)  A  landlord  suing  as  assignee  of  a  lease,  for  rent 
accruing  subsequent  to  the  assignment  to  hi>m,  is  not  liable  to  a  counter-claim  in 
respect  of  a  demand  in  favor  of  the  tonant^  against  the  assignor  of  the  landlord 
which  arose  and  was  existing  prior  to  the  assignment  to  the  plaintiff.  {Peekham 
▼.  Leary,  6  Duer,  494.)  Bemble  in  an  action  for  rent,  the  tenant  may  recoup  or 
counter-claim  the  damages  sustained  by  an  unlawful  eviction,  subsequent  to  the 
accrual  due  of  such  rent.  (La  Faroe  v.  ffalteyf  1  Bosw.  171.)  But  in  such  a 
case  the  sureties  of  the  tenant  could  not  avail  themselves  of  any  such  defence, 
unless  the  tenant  had  assigned  to  them  the  cause  of  action  for  such  eviction.  {Td\ 

c  A  defendant  may  set  up  by  way  of  counter-claim,  a  claim  for  unliqnidatoa 
damages  arising  on  contract  different  from  that  on  which  the  action  is  brought. 
{Lignot  v.  Reddina,  4  £.  D.  Smith,  286.) 

d.  Money  paid  to  a  sheriff,  pursuant  to  section  298,  may  be  set  up  as  a 
counter-claim,  as  money  paid  to  the  use  of  the  judgment  debtor.  {GcdkinM  v. 
Packer,  21  Barb.  276.) 

«.  In  an  action  by  a  husband  against  his  wife  for  a  divorce  on  the  ground  of 
adultery,  the  defendant  cannot  set  up  by  way  of  conntor-claim  the  cruel  and 
inhuman  treatment  of  the  plainUflL    {Diddell  v.  Didddl,  8  Abb.  167.) 

/.  In  case  of  a  widow  suing  to  recover  her  dower  in  the  real  estate  of  her 
lato  husband,  the  defendant  cannot  set  up,  by  way  of  countor-claim,  that  the 
plaintiff  has,  since  the  death  of  her  husband,  received  the  rents  of  such  real 
estate.  SembU,  however,  that  if  the  plaintiff  had  claimed  damages  for  the 
detention  of  her  dower,  the  rents  received  by  her  since  the  death  of  her  husband 
would  have  constituted  a  coun tor-claim.    (BogardM  v.  Parker,  7  How.  808.) 

g.  Contrary  causes  of  action  for  torts  cannot  be  the  subjects  of  counter- 
claims. Thus,  in  an  action  for  the  wrongful  detention  of  personal  prop- 
erty, it  was  held  that  the  defendant  could  not  set  op,  by  way  of  counter-claim,  a 
cause  of  action  which  he  had  against  the  plaintiff  for  the  wrongful  detention  of 
other  personal  property  belonging  to  him,  the  defendants  {Askimi  v.  Heams,  3 
Abb.  187);  see  ante,  pp.  218  a,  217  a. 

A.  In  an  action  to  recover  poeeeasion  of  a  chattel,  where  the  plaintiff  has  had 
the  chattel  delivered  to  him  under  the  proceeding  known  as  "claim  and 
delivery,"  an  answer  which  merely  sets  up  a  lien  upon  the  chattel,  and  under 
which  the  defendant  claims  to  hold  the  chattel  and  claims  damages  for  the  tak- 
ing of  the  chattel  from  him  in  the  action,  does  not  set  up  a  counter-claim.  (De 
layer  v.  Michael;  6  Abb.  208.) 

t.  Purchasers  of  land  expressly  subject  to  a  mortgage^  cannot,  in  action  to 
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ioTMlMe  aaeh  mortgii^  aet  up  «•  a  oonnter^aim  or  reoonpmeiit,  a  frand 
practised  upon  them  by  the  mortgagor  after  the  mortgage  was  giveo.  {Reed  t, 
LaUtm,  16  Barb.  S.) 

<L  Tha  bringing  an  aetion  and  recovery  of  a  jndgmeat  on  a  promissory  note, 
does  not  eztingoish  the  note  as  to  any  parties  to  it  not  parties  to  the  action ;  and 
it  is  a  good  sobjact  of  counteiHslaim  as  against  parties  not  parties  to  the  action 
in  which  judgment  was  obtained  npoo  the  note.    (KeUey  t.  Bradlmry,  Si  Barb. 

«a) 

&.  In  an  action  for  the  recovery  of  the  stipnUted  price  for  building  a  steam 
engine,  boilers,  Aa,  the  defendants  eannot  recoup  the  gains  and  profits  which 
would  have  arisen  from  the  use  of  the  eugine,  ibc,  had  the  same  been  delivered 
at  the  time  agreed,  and  which  gains  and  profits  the  defendants  have  been  pre> 
vented  from  receiving,  by  tiie  failure  of  the  plaintiff  to  perform  his  contract 
within  the  time:  IGrifin  v.  Oolver,  22  Barb.  587.)  Bat  the  defendants  may 
recoup  the  loss  of  toe  value  of  the  use  of  their  machinery,  but  not  the  profits  of 
running  it  in  their  ordinary  business.    (Id.) 

c  SiatuU  bar  to  cotm/er-c/aim.*— The  statute  of  limitation  is  not  a  bar  to  a 
set-off  or  coanter-daim,  unless  the  period  of  limitation  has  expired  before  the 
aetion  la  brought  (ITa^Aer  v.  (7^m«iite, 9  Eng.L.  and  £q.  B., 882;  16Q.RBep. 
1046;  and  see  VanAUen  v.  Sehemurhf/m,  14  How.  287.) 

d.  Judgment  on  a  eounter-claim, — Where  the  defendant  establishes  a  counter- 
claim exceeding  the  amount  established  as  due  the  plaintiff,  the  court  can 
award  the  defendant  judgment  for  the  difference.  (Ogden  v.  OoddingUm,  2  £.  D. 
Smith,  317.) 

e.  AmmdmefU  by  addina  ecuiUer^laim, — ^In  BeardaUy  v.  Stover  (7  How.  294,) 
the  defendant  was  allowed  to  amend  his  answer  by  adding  a  counter-claim, 
although  the  action  waa  to  recover  unliquidated  damages  for  the  breach  of  a 
special  contract,  and  the  ground  of  the  alleged  counter-claim  was^  "  that  the 
plaintiff  was  indebted  to  the  defendant  for  a  cause  of  action  arising  on  contract 
eiisting  at  the  commencement  of  the  action." 

/.  Claim  of  recoftpment  mu$t  be  tet  up  in  the  anewer. — ^A  defendant  cannot 
prove  damages  by  way  of  recoupment,  wnere  no  claim  to  recoup  is  set  up  in  the 
answer.     {CraHe  v.  Haardnum,  4  K  D.  Smith,  448 ;  Stuyrp  v.  Hartmtt,  id.  464.} 

g.  Set-off. — ^The  provision  in  the  revised  statutes,  precluding  a  party  nrom 
any  right  of  action  on  a  claim  which  he  might  have  made  the  balds  oi  a  claim  of 
Mt-off,  extends  only  to  such  rights  of  action  as  were  the  subjects  of  set-off  under  the 
revised  statutes.  (Wdch  v.  Baeelton,  14  How.  99 ;  see  anU,  p  218  c,  d)  Set-off  im- 
plies a  cross-demand,  and  payment  cannot  be  given  in  evidence  under  that  plea. 
{Cooper  V.  Morecrafl,  1  Horn  A  Hurl.  105.}  Ao  answer  of  set-off  must  allege 
not  only  that  plaintiff  was  indebted,  but  tnat  he  still  ie  indebted.  {Dendy  v. 
PowU,  SHAW.  442.) 

h.  Setoff  in  an  action  bg  an  aeeignee  of  a  choee  in  action, — ^In  an  action  by 
the  assignee  of  a  claim,  a  demand  existing  prior  to  the  assignment  in  favor  of  the 
defendant  and  against  the  assignor,  is  unavailable  as  a  counter-claim.  {Dillage  v. 
JiUee,  4  Abb.  268;  Ferreira  v.  Depew,  id.  181 ;  Davideon  v.  Remington^  12  How. 
810;  Van  de  Sonde  v.  Ball,  18  tdL  458;  Spencer  v.  Bcd>eoek,  22  Barb.  827.) 
Such  a  demand,  set  up  as  a  defence  constituting  a  counter-claim,  needs  no  reply, 
but  may  be  demurrea  to.  {Id.)  Such  a  demand,  although  not  available  as  a  coun- 
ter-claim, is  a  good  defence  as  a  set-off.  {Ferreira  v.  Depem,  supra.)  In  an  ac- 
tion by  the  assignee  of  a  demand  for  engraving  plates^  the  defendant,  by  bis  an- 
swer, denied  the  allegations  of  the  comjMaint,  and  as  a  further  defence  alleged 
that  by  a  contract  between  him  and  the  plaintiff's  assignor,  the  plates  were  to  be 
furnished  by  a  specified  time,  and  that  the  assignor  made  default,  whereby  the 
defendant  sustained  damages  to  the  amount  of  the  plaintiff's  claim,  and  which 
he  asked  to  have  set  off, — ^held  that  this  new  matter,  if  proved,  would  have  been 
snfficicQt  to  bar  the  plaintiff's  daim,  but  that  it  did  not  constitute  a  coimter-claim 
or  call  for  a  reply,  and  was  not  admitted  by  not  being  replied  to.  (  Vaeaear  v. 
JUmngaton,  8  Socman,  252.)  So  in  an  action  on  a  promissory  note,  endorsee 
against  maker,  the  note  havmg  been  endorsed  to  the  plaintiff  after  it  became 
due,  the  defendant  may  set-off  (but  not  counter-claim)  a  demand  existing  in  his 
favor,  and  against  the  plaintiff's  endorser  before  the  endorsement  of  the  note  to 
thepUintift    {W<dfey, ,  18  How.  84.) 

i.  In  an  aetion  by  an  assignee  of  a  chose  in  action  to  entitle  a  defendant  to 
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AYftil  himself  of  a  demimd  against  the  plaintiff's  assignor  (as  a  set^^  be  must 
show  that  Bueh  demaod  existed  in  his  fa^or  prior  to  his  ikaYiog  notice  of  the 
assignment  to  the  plaintiff  {SfAomon  v.  Holi^  8  E.  D.  Smith,  1S9) ;  and  umdiU 
sneh  demand  mast  be  both  dae  and  payable  before  notioe  of^such  aseignroent 
{Jd,;  bnt  see  Filkiny,  Ferrit,  18  Barb.  582.)  Query — might  a  demand  which 
aeomed  to  the  defendant  after  the  assignment  to  the  plaintiff  but  before  notice 
thereof  to  the  defendant,  be  used  as  a  eonnter-elaim.  {8ohm<m  y.  NoU^  supra.) 
In  Martine  v.  Willi*  (2  E.  D.  Smith,  624).  an  action  by  an  assignee,  it  was  held 
that  notes  of  the  plaintiff's  assignor  not  due  and  not  in  the  possession  of  the  de- 
fendant at  the  time  of  the  assignment,  bat  sabseqnently  indorsed  to  him,  could 
not  be  set-off.    The  same  was  held  in  Van  Valen  r.  Lapham,  18  How.  240. 

B€V0ral  Defmcei, 

a.  2>«/>/tctty.— This  section  is  a  statutory  prohibition  as^ainst  duplicity.  (Boyce 
T.  Braten^  7  Barb.  87. )  Bnt  a  defence  is  not  double  because  it  denies  two  allega- 
tions of  the  complaint  both  of  which  are  necessary  to  make  a  caase  of  action. 
(Otis  y.  RogSy  8  How.  198.)  Bnt  probably  this  section  does  not  apply  to  dc* 
fences  consisting  of  mere  denials.  {Id.). 

b.  Bach  defence  mu9t  be  complete  vithin  itself. --The  separate  defences  separately 
stated,  take  the  place  of  separate  pleas.  {Oobb  v.  Fratee,  4  How.  418  ;  8  Codcu 
Rep.  48.)  Each  defence  or  counter-claim  is  to  be  regarded  as  if  it  stood  alone 
{Swift  T.  Kingeley,  24  Barb.  541 ;  Homer  v.  MeFarlin,  4  Denio,  511 ;  Newlon  ▼. 
Holfred,  1  New  Pr.  Cas.  187 ;  AyresY.  Cooill,  18  Barb.  264)  and  was  the  sole 
defence.  (TVoem^oto  y.  Aekey^  1  Horn  A  HurL  178;  FUcher  y.  Aide^  id.  168),  and 
should  be  complete  in  itself,  without  reference  to  others  {Spencer  y.  Babcockj  22 
Barb.  885  ;  Bridge  y.  Pavaonf  5  Sand.  210),  and  be  an  answer  to  the  canse  of  ac- 
tion to  which  it  is  addressed  {Brown  y.  Rychnan^  12  How.  814;  Kneedler  y. 
Sternberg,  10  id  68;  8  idL  242 ;  4  Sand.  210).  A  defence  cannot  be  made  out  by 
connecting  two  or  more  separate  defences  together,  more  than  it  could  formerly 
by  connecting  together  two  or  more  special  pleas  {Spencer  y.  Babeock,  supra) ; 
and  see  note  to  §  168,  ^hm^  Semble,  a  defendant  to  ayoid  repetition  may  aver 
once  certain  facts  alike  applicable  to  seyeral  defences,  and,  haying  ayerred  them 
in  one  defence  or  by  way  of  introduction  to  all,  may  refer  to  them  in  any  other 
defence  or  subsequently,  intelligibly  and  distinctly  so  as  by  reference  to  clearly 
include  them  in  each  {Xenia  Branch  Bk  y.  Zee,  7  Abb.  887 ;  and  see  Ayres  r. 
CoviU,  18  Barb.  261 ;  Sinclair  y.  Fitch,  8  E.  D.  Smith,  677).  Where  there  are 
seyeral  defences,  an  admission  implied  by  not  denying  in  one  defence  is  not 
ayailable  to  the  plaintiff  in  respect  of  another  defence  not  containing  any  such 
admission,  in  the  same  answer.  {Swift  y.  Kingeley,  24  Barb.  541 ;  Ayree  y.  Co-  ^^ 
vill,  18  id.  264.) 

c.  Where  in  one  defence  the  note  sued  on  is  described  or  mentioned,  a  refer- 
ence in  a  subsequent  defence  to  the  eaid  note  sufficiently  points  out  the  note  in  «  4 
suit.    (  Williafnt  y.  Richmond,  9  How.  528.) 

d.  Several  defences  how  stated — Bach  defence  must  be  separately  stated  and 
plainly  numbered  (Rule  19.) — No  formal  commencement  or  conclusion  is  required 
to  mark  each  separate  defence  {Bridge  y.  Payson^  5  Sand.  210);  and  it  has  been 
said,  there  is  only  "one  safe  rule  in  stating  actions  or  defences,  and  that  is  to 
indicate  distinctly  by  fit  and  appropriate  words  where  each  statement  of  a  cause 
of  action  or  defence  commences,  and  where  it  concludes.  {JAppincotty^  Goodwin, 
8  How.  242.)  To  commence  each  separate  defence  with  the  words  **  And  the 
defendant  further  says,"  was  held  not  to  be  sufficient  {id.)\  but  to  commence  with 
the  words  **  And  for  a  further  defence,"  would  be  sufficient. 

e.  What  defences  may  be  pleaded  together.  — ( 1 )  A  general  denial,  ',2)  in&noy.  {Matt 
y.  Burnett,  2  E.  D.  Smith,  52.)  In  an  action  for  an  assault:  (1)  a  general  de« 
nial ;  (2)  ton  assault  demesne;  (8)  moUiter  manus.  {Lansing y.  Parker ^  9  How.  288.) 
To  an  action  for  fi&lse  representations:  (1)  a  general  denial ;  (2)  that  the  allegea 
representations  were  true.  {Otis  y.  Ross,  8  id  198.)  To  an  action  for  slander: 
(1)  a  denial  of  speaking  the  words;  (2)  that  the  alleged  words  were  true.  {Buhler 
y.  Wentworth,  17  Barb.  649;  9  How.  282;  HdlenbeekY.  Olow,  9  How.  289; 
Ormsby  v.  Douglass,  5  Duer,  666,  contra,  by  Slosson,  J. ;  S.  C.  2  Abb.  407 ;  see  in/ro.) 
To  an  action  for  personal  property  (repleyin):  a  denial  of  the  taking;  and  a  lusti- 
fication  of  the  taking  {Hockley  v.  Ognwm,  10  How.  44 ;  and  see  Hellebrant  y.  Booth, 


^  151,  152.]  SHAM  DEFBKOES.  223 

7  Texts,  499) ;  ft  deaial  of  any  knowledge  or  iDformfttion  sufficient  to  form  a 
bdief  as  to  the  plaintiff's  title ;  and  a  claim  of  lien  on  the  property  in  suit  (7otim- 
tend  y.  Piait,  8  Abb.  827.)  To  an  action  for  a  malicions  prosecution,  a  general 
denial  anSl  fiseta  to  eonstitato  probable  cause.  (Semble,  Radde  ^.  Rtiekgaber,  8 
Doer,  684.) 

a.  Under  the  former  praotice,  the  defendant  might  plead  as  many  separate 
matters  as  be  diould  think  necessary  to  his  defence,  snbjeet  to  the  power  of  the 
court  to  compel  him  to  «lect  by  which  plea  he  would  abide,  in  eases  where  he 
Aoald  plead  ineonsistent  pleas.  (2  R.  S.  862;  Orafaam's  Pr.  244 ;  see,  however, 
Wiikinacn  ▼.  Small,  8  Dowl.  Pr.  Gas^  664.)  Bat  there  is  no  provision  in  the  code 
which  allows  answers  [defeneeB]  to  be  stmck  ont  on  the  specific  ground  of 
inconsistency  as  snob.  {Ostrom  v.  Bixhy,  9  How.  69;  ffollenbeek  v.  Clowy  id.  290.) 
And  "  when  the  court  assumes  to  compel  the  defendant  to  elect  between  incon- 
ostent  defences,  it  must  do  so  on  the  i^ound  that,  from  the  very  nature  of  the 
ease,  it  is  impossible  that  the  defendant  can  have  two  snch  defences.'*  {I<L 
Harris,  J.)     Defences  which  were  not  inconsistent  under  the  former  practice, 

*  should  not  be  considered  ineoDsiatent  under  the  present  system  of  pleading. 
{Lanaina  v.  Parker,  9  How.  288.)  The  defendant  cannot  be  required,  as  a  con- 
dition of  answering  new  matter,  to  make  an  admission  which  shall  preclude  him 
from  denying  the  all'^gations  of  the  complaint  on  the  trial.  (Eeiekam  v.  Zerega,  1 

%         R  D.  Smith,  668 ;  Brfyum  v.  Ryckunan,  12  How.  817 ;  ffollenbeek  v.  Olato,  9  id,  290 ; 

^  Lamnnff  v.  Parker,  9  id.  288 ;  ffaekley  v.  Opnum,  10  id.  44 ;  Motl  v.  Burnett,  2  E. 
D.  Smith,  62 ;  1  Code  Rep.  184.)  "  He  should  never  be  required  to  elect  between 
a  denial  of  a  material  allegation  of  a  complaint  and  new  matter  constituting  a 
defence.**  (Harris,  J.,  ffollenbeek  v.  dow,  supra.)  The  distinction  between  pleas 
in  abatement  and  in  bar  is  abolished,  and  therefore  a  defence  of  defect  of  parties 
may  be  united  with  a  defence  on  the  merits.  {Mayhew  v.  Robineon,  10  How. 
1S4;  Sweet  v.  7\Utle,  id.  40;  affirmed  4  Kernan,  466;  Bridge  v.  Payaon.  6  Sand. 
210.)  The  authorities  the  other  way  are  Stone  v.  Miller,  7  Barb.  868 ;  Gardiner 
V.  Clark,  6  How.  449 ;  King  v.  Vanderbili,  7  t<i  886 ;  Buekirk  v.  Roberts,  14  id, 
61 ;  aod  a  d\eUxm,  Zabriskie  v.  Smith,  8  Kernan,  887.) 

b.  What  defhuea  may  not  be  pleaded  together. — ^To  an  action  against  a  carrier 
by  water,  (1)  a  denial  of  being  the  owner  of  the  vessel ;  (2)  a  denial  that  the 
property  was  delivered  to  him.  {Arnold  v.  JHmond,  4  Sand.  664.)  To  an  action 
for  an  assaolt,  a  general  denial  and  eon  aeeault  demesne  {Schneider  v.  Shtdtz,  4 
Sand.  664 ;  Roe  v.  Rogers,  8  How.  866)  [probably  the  preceding  cases  would  be 
decided  otherwise  at  this  day] ;  a  general  denisJ  and  a  tender  {lAvingston  v. 
Harrison,  2  £.  D.  Smith,  197). 

§  151.    Demurrer  and  answer. 

The  defendant  may  demur  to  one  or  more  of  several  canses 
of  action  stated  in  the  complaint,  and  answer  the  residue. 

c.  Where  a  defendant  demurs  and  answers  to  the  same  cause  of  action,  or  to 
the  whole  of  a  complaint,  the  plaintiff  cannot  treat  the  demurrer  as  a  nullity, 
nor  move  for  judgment;  but  he  Bboiild  move  to  strike  out  the  answer  and  de- 
murrer, or  that  the  defendant  elect  by  which  he  will  abide.      {Spellman  v. 

Weider,  6  How.  6 ;  ffoward  v.  Michigan  Southern  Railroad  Co. ,  id.  206 ;  and 
see  Clarkson  v.  Mitchell,  8  E.  D.  Smith,  269;  and  note  to  section  148,  p.  194 

note  c, 

§  152.    (Am'd  1861.)    8?iam  and  irrelevant  defences. 

Sham  and  irrelevant  answers  and  defences  may  be  stricken 
out  ou  motion,  and  upon  such  terms  as  the  court  may  in  their 
discretion  impose. 

d  This  section  **  confers  no  new  power,  but  is  simply  declaratory  of  a  power 
the  coorts  before  possessed.    It  is  a  power  to  prevent  the  perversion  and  abuse 


2S4  8HAM  DKFBK0S8.  [§  152. 

of  the  forms  of  preMnting  Meatm,  d«igned  to  promote  sod  seetire*  jnstiee,  to 
the  mere  purpose  of  embarrassment,  expense,  and  delay,  and  eonseqnent  injus- 
tioe.  *  •  • .  •  Great  care  should  be  used  by  the  courts  in  the  exercise  of  this 
power,  and  no  answer  should  be  strieken  out  as  sham,  unless  it  appean  beyond 
question  that  the  matters  of  it  are  destitute  of  truth,  except  perhaps  when  they 
are  so  grossly  frivolous  as  to  make  it  palpably  apparent  that  the  answer  was  put 
in  in  bad  fsith,  and  is  a  fraud  upon  the  law.  Answers  merely  denying  the  com- 
plaint, as  well  as  those  setting  up  new  matter,  should  be  held  to  be  within  the 
scope  of  this  power.  And  no  distinction  should  exist  in  regard  to  this  power 
between  yerined  answers  and  those  not  yerified.  Whatever  the  answer,  and 
whether  sworn  to  or  noU  ^  the  moving  papers  establish  a  strong  prma-fdeU 
case  of  falsity  and  fraud,  the  defendant  should  be  required  to  show  by  affidavit 
or  other  proof^  the  partieulsr  facts  on  which  he  relies  in  support  of  his  answer, 
so  &r  as  to  satisfy  the  eourt  that  his  answer  is  not  mere  pretense,  having  no  real 
foundation.  This  is  nothing  like  a  trial  of  the  action  by  affidavit;  it  is  only 
looking  into  the  case  far  enough  to  see  whether  *'  there  is  in  truth  any  real  defence. ' 
(T.  R.  Strong,  J.    M<uw/:  ffk  of  Jioche$ter  v.  ffitcheoek,  14  How.  406.) 

a.  Sham  answ^r.-^There  is  a  distinction  between  a  fidss  answer  and  a  frivo- 
lous answer.  They  are  quite  unlike.  {Seeker  v.  MUehell,  6  Abb.  406 ;  Sull  y. 
SmM,  8  How.  160;  Davis  v.  PoUer,  4  How.  166 ;  2  Code  Ren.  99.)  Again  it  is 
said,  a  false  answer,  not  verified,  is  a  sham  answer.  (Stock  v.  OottoHt  2  R  D. 
Smith,  898.)  The  essential  element  of  %  sham  answer  is  its  falsity.  (Nichols  ▼. 
c/bftds,  6  How.  267  ;  Ostrom  v.  Bixhy,  9  idL  67  ;  Bntwn  v.  Jenniaon^  I  Code  Rep., 
N.  a,  166 ;  WaLk0r  v.  Hemtt,  11  How.  898 ;  HuU  v.  SmUK  8  id.  160.)  It  may  be 
good  in  form.  (Id.)  A  sham  answer  is  one  that  is  false.  (Leach  v.  BoyfUon^  8 
Abb.  1.)  Being  false  is  only  one  part  of  the  definition  of  a  sham  answer;  it  must 
also  set  up  a  new  matter.  (CatvM  v.  Bwhncll,  14  Barb.  896;  7  How.  171.) 
Therefore  it  was  held  in  a  number  of  cases  that  an  answer  consisting  onlyof  de- 
nialSk  cannot  be  struck  out  as  sham,  whether  verified  or  unverified.  (  White  v. 
Bennett,  7  How.  69;  Winne  v.  Sicklee,  9  id,  219 ;  Litfingeton  y.  Pinkie,  8  id  486 ; 
Benedict  v.  Tanner,  10  id  466 ;  Stiles  v.  Cfomsioek,  9  td  48;  Grant  v.  Fotoer,  12 
id  600 ;  Ooedell  v.  Bohimoiij  1  Abh.  116 ;  Farmers  <b  Mechanic*s  Fk  y.  Smith,  16 
How.  829 ;  Orey  v.  Reader,  id.  871.)  In  other  cases  it  has  been  decided  that  such 
denials  can  be  struck  out  as  sham  (7%e  People  v.  McOumher,  16  How.  186 ; 
Manufac,  ffk  of  Rochester  v.  Bitcheoek,  14  id  406),  or  false  (  Walker  v.  Hewitt,  11 
id  899).  An  answer  verified  which  denies  a  material  allegation  of  the  com- 
plaint cannot  be  struck  out  as  sham,  (ifter  v.  Oartledge,  8  Barb.  76 ;  2  Code 
Rep.  126;  overruling  S.  C.  4  How.  116;  Sherman  v.  BushtM,  7  id  171;  JDavis 
y.  J*otter,  4  id  166 ;  2  Code  Rep.  99.)  But  in  Conklin  v.  Vandervoort  (7  How. 
488),  Msrvin,  J.,  struck  out  as  sham,  on  an  sffidavit  of  its  falsity,  an  answer  which 
denied  only  the  allegation  of  the  complaint  An  answer  which  is  so  framed  that 
it  does  not  set  up  a  yalid  defence,  but  which  states  facts  that  may,  by  being  pro- 
perly averred,  constitute  a  defence,  will  not  be  struck  out  as  sham,  irrelevant,  or 
frivolous  (Alfred  v.  Watkins,  1  Code  Rep.,  K.  S.,  848) ;  but  it  may  be  demurred 
to.    (Id) 

h.  To  a  complaint  on  a  promissory  note,  remote  indorsees  against  maker,  the 
defendant  answering  that  the  note  was  made  without  consideration  therefor, 
was  obtained  from  him  by  fraud  of  A  B.  A  C,  and  alleging  '*  upon  information 
and  belief*  that  plaintiffs  gave  no  value  for  the  note,  and  *'  are  not  bona-fide  hold- 
ers thereof.*^'  The  plainti^  on  an  affidavit  that  they  were  the  bonafide  holders 
of  the  note  for  a  valuable  consideration,  paid  in  cash  upon  the  maturity  of  the 
note,  and  without  notice  of  the  want  of  consideration  or  fraud  alleged  in  the 
answer,  and  stating  admissions  and  promises  to  pay  by  the  defendant^-Hnoved  to 
strike  out  the  answer  as  sham.  The  defendant  did  not  folly  deny  the  allegations 
in  the  plaintiffo*  affidavits.  The  motion  was  denied.  The  court  said  the  answer 
was  not  shown  to  be  untrue,  but  the  plaintifiTs  affidavits  stated  facts  which 
avoided  the  answer.  The  answer  would  compel  the  plaintiflb  to  prove  them- 
selves hona-fide  holders,  and  the  defendant  had  a  right  to  have  the  tacts  passed 
upon  by  a  jury ;  he  could  not  necessarily  be  presumed  to  know  the  truth  or  fals- 
ity of  the  plaintiffs'  allegations  as  to  their  title,  and  his  not  fully  denying  them, 
should  not  subject  him  to  have  his  answer  struck  out  as  sham.  (Wirgman 
y.  Hinks,  6  Abb.  17.) 
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a.  In  an  action  by  an  fndorsee  afirainst  the  defendant  as  maker  of  the  promis- 
tnrj  noten,  the  subjects  of  the  HCtion,  the  complaint  allege!  the  making  of  the 
Dotes,  that  the  plain  tiff  was  "  the  lawful  otmier  and  hofder  of  the  notes"  The 
aosvrr  denieii  that  the  pUtnrifF  was  "  the  lairfiil  oioner  atid  holder  of  the  notes," 
Ac. ;  and  was  struck  oat  as  sham.  {Seeley  v.  Engell,  lj7  13arb.  630  )  So  in  Catlin 
r.  Gunter  (1  Duer,  266),  one  of  the  dffenees  consisted  of  a  denial  ihal  the  plaintiff 
was  the  lawful  owner  and  holder  of  the  note  sued  on,  and  that  the  defemiaut  was 
iodebied  to  him  thereon  in  the  sum  claimed  to  be  due,  or  in  any  sum  whatever; 
•ad  in  reference  to  this  the  court  savi*.  '^We  are  in  the  constant  habit  of  striking 
out  such  a  denial  a>»  irrrltivant  and  frivolous  ;**  and  to  the  same  effect  is  YFt^Aer- 
MKNm  V.  Van  Doler  (15  How.  266).  An  answer,  verifier!,  which  alleged — as  to 
ine  averment  in  the  comphiint  that  the  plaintiff  is  the  lawful  holder  and  owner 
of  s^aid  promissory  note,  and  that  the  defendant  i^  indebted  to  him  thereon  in  the 
sum  of  $ and  interest — the  defendant  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief,  and  can  therefore  neither  admit  nor  deny  the  Fame — was 
struck  out  as  sham.  (Fleury  v.  Roger,  9  How.  215;  Flannmer  v.  Klines  id.  216; 
Ffeury  v.  Brown,  id.  217.) 

6.  An  entire  answer  of  an  entire  defence,  mny  be  struck  out  under  this  sec- 
tioo;  bat  not  a  purt  of  a  defence.     (Slaek  v.  Cotton,  2  E.  D.  Smith,  398.) 

An  answer  denying  a  matenal  allegation  In  thn  complaint  may  be  stricken 
out  as  sham.     (7%«  People  v.  Mc  Cumber,  18  N.  Y.  815.) 

c  Jrrelevant  pleading. — A  pleading  is  irrelevant,  which  has  no  substantial 
relation  to  the  controversy  between  the  parties  to  the  action.  A  general  denial 
by  one  party  of  a  material  allegation  of  his  opponent,  cannot  be  considered  as 
irrelevant;  although  it  may  be  informal,  or  even  unavailable,  by  reason  of  some 
statutory  rfSiriution.  {Seward  v.  Miller,  6  IIow.  813  )  The  power  to  strike  out 
irrelevant  defences  includes  irrelevant  matter  pl^adeil  in  mitigation  of  damages 
in  an  action  for  lib^l  or  slander,  (fferr  v.  Bamberg,  10  tJ.  128.)  To  a  complaint 
tor  use  and  occupation,  an  annwer  which,  without  denying  any  fact  stated  in  the 
complaint,  merely  alleged,  "The  defendant  denies  that  the  plaintiff  is  entitled  to 
the  sum  of  money  demanded  in  tliis  action,  or  any  part  thereof,"  was  struck  out 
on  motion,  the  report  does  not  state  on  what  ground :  it  is  presumed,  as  irrfle- 
vaot  {I>rake  v.  Cockcroft,  10  How.  887 ;  1  Abb.  203 ;  4  E.  D.  Smith,  84  )  New 
matter  which  is  palpably  no  defence,  either  total  or  partial,  nor  a  (tounter-cluim, 
may  be  struck  out  as  irrelevant    {Kurtz  v.  AfeOuire,  5  Duer,  660.) 

d.  Motion  to  ttrike  otit.'^The  power  to  strike  out  should  be  cautiously  exer- 
cised. {The  People  v.  McCwnber,  16  How.  186.)  Se)nble,  that  on  a  motion  to 
strike  out  an  answer  as  false,  it  must  be  shown  affirmatively  by  affidavit,  other 
than  the  verification  of  the  complaint  in  the  ordiuarv  form,  that  the  answer  is 
fal^e.    (  White  v.  Beitnett,1  How.  69.) 

e.  Sbght  circumstances  indicating  good  faith,  are  sufficient  to  prevent  a  de- 
fence being  struck  out  as  sham.  {Munn  v.  Bamum,  1  Abb.  261 ;  12  How.  563.) 
And  the  truth  or  falsity  of  a  pleading  will  not  usually  be  tried  on  amotion,  when 
it  is  positively  sworn  to  be  true.  {Catlin  v.  McOroarty,  1  Code  Rep.,  N.  S.,  291 ; 
MUn  V.  Voiey  4  Sand.  660.)  On  a  motion  to  strike  out  a  pleading  as  sbam,  the 
pleader  is  not  obliged  to  disprove  the  allegations  of  the  affidavit  of  the  moving 
party  respecting  matters  not  presumed  to  be  within  the  pleader's  knowledge,  even 
though  the  mailers  are  such  as  if  proved  will  avoid  the  defence  set  up.  ( Wirg- 
man  v.  Hitke,  6  Abb.  71.)  Where  the  motion  is  not  opposed,  or  is  not  met  by 
affidavit,  showing  that  the  answer  or  defence  was  pnt  in  in  good  fiiith,  together 
with  an  affidavit  of  merits,  it  should  be  granted,  hut  where  the  defendant  sub- 
stantially Tfaffirms  the  truth  of  his  answer,  and  makes  an  affidavit  of  merits,  the 
answer  should  stand.  {Farmere  dt  Meehanie^  B'k  of  Rochester  v.  Smith,  15  How. 
329.)  Setnble,  that  an  iiverment  in  the  complaint  being  ahsolute,  and  supported 
by  an  oath  of  positive  knowledge,  and  that  in  the  answer  being  merely  on  infor- 
mation sufficient  to  form  a  belief,  the  defendant  is  bound,  on  a  motion  to  set  aside 
the  answer  as  sham,  to  support  it  by  the  oath  of  a  party  having  knowledge. 
That  is,  it  is  a  case  where  the  defendant  is  bound  to  seek  for  knowledge.  {J'he 
People  V.  Me  Cumber,  15  How.  186.) 

/  A  plaintiff  may  in  one  motion  ask  (I)  to  strike  out  defences  as  sham  and 
irrelevant,  (2)  for  judgment  on  a  demurrer  as  frivolous,  (8)  to  strike  out  irrelevant 
aad  redundant  matter,  and  (4)  to  have  the  allegations  made  definite  and  certain. 
(n$  PeopU  V.  McCumber,  15  How.  186;  18  N^.  815.) 
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It  U  no  sufficient  objeetion  to  a  motion  to  strike  out  an  answer  as  sham, 
that  the  plaintiff  has  obtained  an  order  for  time  to  reply,  (ift/n  ▼.  Fom,  4  S«ud. 
6ft0.) 

a.  Where  a  motion  to  strike  out  an  answer  as  sham  and  irrelevant  is  denied, 
on  the  ground  that  it  i»  neither,  but  the  answer  is  insufficient  on  other  ground*, 
the  plaintiff  will  be  allowed  to  demur,  although  the  time  for  serring  a  d«murrer 
may  have  expired  {Seward  ▼.  Miller^  6  How.  812),  unless  the  pleading  be  so  utter- 
ly friyolous  that  the  party  ong^t  not  to  be  put  to  a  demurrer.  {Miln  ▼.  Vote,  4 
Sand.  660.) 

6.  After  an  order  has  b«en  made  to  strike  out  an  answer  as  sham  and  irrele- 
vant, the  plaintiff  may  enter  judgment  in  the  same  manner  as  though  no  answer 
had  been  put  in.  {Aymar  y.  Chate,  1  Code  Rep.,  N.  S  ,  141.)  There  is  no  answer/ 
in  the  oaee  to  be  amended  after  an  order  has  been  made  to  strike  it  out,  and  con- 
sequently the  defendant  has  no  right  to  amend,  although  he  may  apply  for  leave 
to  put  in  a  new  answer. 

Chafter  IV. 

The  Reply. 

SscnoN  153.  Reply,  demurrer  to  answer. 

154.  Motion  for  judgment  upon  answer. 
156.  Demurrer  to  reply. 

§  153.  ri31.]  (Am'd  1849,  1851,  1852,  1855,  1857,  1860.) 
Reply.    Jjemurrer  to  attswer. 

When  the  answer  contains  new  matter  constituting  a  coun- 
ter-claim, the  plaintiff  may,  within  twenty  days,  rei»ly  to  such 
new  matter,  denying  generally  or  specifically  each  allegation 
controverted  by  hini,  or  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  and  he  may  allege  in  ordinarpr  and 
concise  language,  without  repetition,  any  new  matter  not  mcon- 
sistent  with  the  complaint,  constituting  a  defence  to  such  new 
matter  in  the  answer ;  and  the  plaintiff  maj"  in  all  cases  demur 
to  an  answer  containing  new  matter,  where  upvin  its  face  it 
does  not  constitute  a  counter-claim  or  defence ;  and  the  plain- 
tiff may  demnr  to  one  or  more  of  such  defences  or  counter- 
claims, and  reply  to  the  residue  of  the  counter-claims. 

And  in  otuer  case!^  when  an  answer  contains  new  maU'eT^ 
constituting  a  defence  by  way  of  avoidance^  the  Court  may^  in 
its  discretion^  on  the  defendants  motion^  regyire  a  reply  to  such 
new  maUer  f  and  in  that  case^  the  reply  shall  be  subject  to  t/ie 
same  rules  as  a  reply  to  a  counter-daim,  [Amendment  of  I860.] 

e.  Refiy  to  amended  answer. — ^Where  an  answer  and  demurrer  on  one  pap«>r 
»>tbe  demurrer  immediately  following  the  answer — were  served,  and  a  reply 
seryed  to  the  answer,  and  the  demurrer  noticed  for  argument ;  but  before  the 
expiration  of  the  twenty  days  from  the  service  of  the  reply  an  amended  answer 
was  served,  being  an  exact  copy  of  the  original,  except  tne  demurrer,  which  was 
left  out, — held  that  the  plaintiff  was  not  bound  to  reply  to  the  amended  answer. 
The  reply  already  served  was  sufficient — ^the  answer  m  fact  was  not  amended. 
{Howard  v.  Michigan  Ihm,  Co.f  8  Code  Rep.  216.)    See  poit,  268  & 

A  statement  in  a  reply  that  the  plaintiff  denies  all  those  allegations  which  are 
contained  within  certain  specified  fulios,  is  good  as  a  general  deoiaL  (Gauett  v. 
Crocker,  9  Abb.  89.) 

d  Amendment  by  adding  a  rsp/y.— Where  a  complaint  and  answer  formed  an 
issue  of  law  which  did  not  bring^p  ihe  merits,  and  plaintiff's  attorney  alleged 
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ihat  through,  misialce  he  omitted  to  reply,  he  was  allowed  to  reply  (on  terms), 
iher  the  cause  bad  been  heard  before  a  referee.  {Merritt  y.  Slocum,  I  Code  Rep. 
IS.)  Where  a  plaintiff  had  leave  to  reply  on  payment  of  $10  costs,  and  instead 
of  serriii^  a  reply  and  paying  the  costs  be  noticed  the  cause  for  trial  at  the 
ciicait,  held^  on  motion  for  jadgment  for  want  of  a  reply,  that  the  plaintiff,  on  pay- 
nent  of  the  eosts  of  the  circuit,  the  $10  previonsly  ordered  to  be  paid,  and  $10 
cofta  of  that  motion,  might  serTC  a  reply  within  three  day  si  (MonUcarboU  r. 
Mimdel^  16  How.  141.) 

a.  ComnUr^  cimiwm  in  reply.^A  question  has  arisen  whether  or  not,  where  a 
eoukter^daim  is  set  up  in  the  answer,  it  may  be  met  by  a  oounter>claim  in  the 
reply.  That  it  may,  see  Afiller  v.  Lotee  (9  How.  856) ;  that  it  may  not,  see 
BUmari  ▼.  TVmtfU  (10  id.  148;  and  see  Hudnall  y.  Beott,  2  Ala.  669;  AlrUh  y. 
Berber,  4  Watts  A  S.  19;  2  Parsons  on  Contracts,  247,  note  e.)  [We  think  not 
There  is  no  autbority  for  it  in  the  code ;  and  since  the  code,  parties  must  find 
their  mntbority  for  pleading  in  the  code,  and  it  is  irregular  to  put  in  pleadings 
not  mathoTised  by  the  code.    (  WHUe  v.  /oy,  8  Eernan,  190.)  ] 

Demurrer  to  Anewer. 

b-  A  demurrer  does  not  lie  to  an  answer  which  sets  up  no  new  matter,  but 
merely  denies  the  allegations  of  the  complaint  {Smithy.  Greening,  2  Sand,  lot; 
Keicham^  ▼.  Zertgu^  1  £  D.  Smith,  ftS? ;  Tkcmae  ▼.  Harrop,  1  How.  67 ;  People  v. 
Bmrker,  8  ib.  261 ;  ReUayY.  Thomae,  11  id.  266.)  Thecaseof  HopkinsY.  EeereU, 
6  tdL,  169,  to  the  contrary,  is  in  effect  oyerruled.  Irreleyaney,  redundancy,  or 
uneerUdnty  do  not  furnish  ground  for  a  demurrer.  (Ketcktmi  y.  Zeregti^  1  E.  B. 
Smith,  664  ;  Smith  ▼.  Oreeninp,  2  Sand.  702;  Wateon  y.  Hneeon,  1  Duer,  242; 
Rithard*  ▼.  .SaicA:,  17  Barb.  261.) 

e.  Where  a  plaintiff  selected  from  the  answer  several  sentences  forming  a  part 
of  the  statement  of  one  entire  ground  of  defenoe,  and  demurred  to  them,  and 
replied  to  the  residue  of  the  answer,  it  was  held  that  such  a  demurrer  would  not 
lie,  beeanae  a  demurrer  will  not  lie  to  a  part  of  an  entire  defeoce  in  an  answer. 
{Cobb  ▼.  F^azee,  8  Code  Rep.  43 ;  4  How.  413 ;    Welch  y  ffazelton,  14  How.  97. 

d.  An  objection,  not  that  unimportant  matter  or  matter  having  no  bearing  on 
the  eontro'verey  is  mixed  op  with  or  stated  in  addition  to  that  which  is  material, 
hut  that  the  whole  is  entirely  unavailing,  is  an  objection  that  can  only  be  taken 
by  demurrer.     {FabrieotH  v.  Launitz,  1  Ck>de  Rep.  122  ) 

e.  On  a  demurrer  to  an  answer,  the  sufficiency  of  the  complaint  may  be  coa- 
Bidered  to  show  that  the  court  has  no  jurisdiction  of  the  notion,  or  thai  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action.    {J%e  People 
Y.  Barker^  8  How.  261 ;  Fry  v.  Bennett^  1  Code  Rep ,  N.  S.,  288 ;  Sekieai  ▼.  ^- 
nUs,  id.  842 ;    Stoddard  v.  Onondaga  Ann,  Conf,^  12  Barb.  676.)      But  query, 
whether  the  same  rule  applies  on  a  demurrer  to  a  counterclaim.    ((Tro/iom  v. 
Ihtnnigan,  6  Doer,  629.) 

/.  voneequeneee  of  omitting  to  demur  to  an  inttifficient  anewer,  and  going  to  trial 
(AercofL — Alter  voluntarily  forming  an  issue,  the  plaintiff  is  not  at  libertjj^  at  the 
trial  to  amend  or  disregard  that  issue,  and  to  insist  that  the  issue  is  on  an  immate- 
rial allegation  of  his  complaint  {Livingeton  v.  Miller,  4  Selden,  289.)  An  an- 
swer in  an  action  for  fiowmg  land  which  set  up  the  possession  and  enjoyment 
during  twenty  years  of  an  easement  to  do  so,  without  averring  that  it  was  exer- 
cised advendy  to  the  owner  of  the  land,  would  be  bad  on  demurrer,  but  would  if 
iasue  is  taken  on  it  be  sufficient  to  allow  evidence  of  the  adverse  user  on  the 
trial.  (  White  v.  Spencer,  4  Kern.  248  ;  and  see  Ritchie  v.  Davie,  6  Cat.  468;  K. 
7.  Cent.  Ine.  Co.  v.  I^at.  Pro.  Ine.  Co.,  4  Kern.  86 ;  St.  John  v.  Nortkrup,  28  Barb. 
26 ;  Cady  v.  Allen,  22  id.  894.)  A  plaintiff  by  going  to  trial  upon  the  answer  of 
the  defendant,  admits  it  to  be  true  so  far  as  the  matter  is  set  out  iasuably.  But 
that  admission  does  not  aid  a  defect  of  subetance,  or  prevent  the  plaintiff  from 
taking  advantage  of  it  upon  the  trial  If  a  good  defence  be  defectively  set  out, 
as  in  White  v.  Speneer,  supra,  the  plaintiff  csnnot  take  advantage  of  it  on 
the  trial.  But  where  in  truth  there  is  no  defence,  the  case  is  different;  and 
although  the  allega^ons  of  the  answer  may  be  proved,  yet  if  they  constitute 
neither  defence  nor  oounter-claim,  the  defendant  cannot  have  any  benefit  from 
them.    {BoyceY.  Brown,  7  Barb.  81 ;  Van  Valen  v.  Zapham,  18  How.  248  ) 
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§  164.    Motion  for  judgmevU  on  cmswer. 

If  the  answer  contain  a  statement  of  new  matter  constitn- 
tiDg  a  defence,  and  the  plaintiff  fail  to  reply  or  demnr  thereto 
within  the  time  prescribed  bj  law,  the  defendant  may  move, 
on  a  notice  of  not  less  than  ten  days,  for  snch  judgment  as  he 
is  entitled  to  npon  such  statement,  and  if  the  case  require  it,  a 
writ  of  inquiry  of  damages  may  be  issued. 

0.  This  section  must  be  construed  as  it  would  be  if  the  irord  cowUer-claim, 
insiead  of  the  word  defence^  was  contained  in  it  ( William*  y.  XTpiKm,  8  How. 
206;  Myatt  Y,8iaratoga  Mut.  Jm.  Co.,  9  id  480;  Riehtmeyer  Y.ffa9kin$,  id.  481  ; 
and  Quin  v.  Chambert,  1  Duer,  678.)  But  the  word  defence  includes  counter- 
claim.   {Miller  v.  Zosee,  9  How.  866 ;  Houghton  t.  Towneend,  8  t6.  441.) 

&.  All  the  papers  needed  for  a  motion  under  this  section  are,  summons,  com- 
plaint, and  answer,  and  the  notice  of  motion.  The  motion,  clearly,  can  only  be 
made  in  a  case  where  the  answer  relies  on  new  matter,  which  eonstitutes  a 
defence  [of  counter-elaim].  (Brown  Y,8pear,  6  How.  147.)  The  motion  most 
be  to  the  court;  a  judge  at  chambers  cannot  grant  it,  {Aymear  y.  Chaee,  12 
Barb.  801.) 

e..  A  party,  by  not  ayailing  himself  of  the  remedy  prescribed  by  this  section, 
does  not  waive  his  right  to  take  adrantage,  on  the  trial,  of  admissions  made  by 
the  pleadings.    {Bridge  r.  Payson,  5  Sand.  217.) 

§  165.    Demtirrer  to  repiy. 

If  a  reply  of  the  plaintiff  to  any  defence  set  up  by  the  an- 
swer of  the  defendant  be  insufficient,  the  defendant  may  demur 
thereto,  and  shall  state  the  grounds  thereof. 

d  The  term  " insufficient"  here  used,  "has  reference  to  the  matter  stated  in 
the  replication,  and  whether  the  facts  there  stated  constitute  a  good  answer  to 
the  faets  stated  in  the  answer.**    (Marvin,  l^-^Wkiie  y.  Joy,  8  Kernan,  89.) 

«.  If  a  defendant  thinks  a  reply  insufficient^  he  has  a  right  by  demurrer  to 
raise  that  question,  stating  the  ground  thereof,  that  is,  wherein  it  is  insufficient^ 
If  no  grounds  of  insufficiency  are  stated,  or  if  it  be  stated  the  reply  "is  in  other 
respects  defective,  insufficient,  and  informal,''  the  plaintiff  may  move  to  have 
suen  demurrer  made  more  definite,  or  struck  out.    (Id) 

f.  Departure  is  when  a  party  quits  or  departs  from  the  case  he  has  first  made 
and  resorts  to  another.  It  can  only  occur  in  a  reply,  and  does  not  of  itst>lf  cause 
the  reply  to  be  inrntfident  But  a  reply  which  is  a  departure  is  irr^ular,  and 
may  be  struck  out  on  motion.  (  WhiU  y,  Joy,  8  Eernan,  88.)  Where  a  plaintiff, 
m  receiver*  complained  on  a  promissory  note,  but  did  not  complain  at  receiver, 
and  the  answer  alleged  that  the  note  was  the  property  of  a  receiver,  without 
naming  him,  and  the  reply  stated  that  the  plaintiff  was  the  receiver  mentioned 
in  the  answer,  and  as  socli  sought  to  recover,  the  defendant  demurred, — held, 
that  the  reply  was  a  departure*  bat  not  therefore  insufficient;  and  tlie  demurrer 
was  OTermled.    (Id) 
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Chafteb  V. 


General  Utiles  of  Pleading. 

SBonoN  156.  Pleadings  to  be  subeoribed  and  yerified. 

157.  Pleading,  how  Terified. 

158.  How  to  state  an  aocoont  in  pleading. 
169.  Pleadings  to  be  liberally  construed. 

160.  Irrelevant  or  redundant  matter  to  be  strioken  out^  and  inde- 

finite matter  made  more  definite. 

161.  Jndgments,  how  to  be  pleaded. 

168.  Conditions  precedent,  now  to  be  pleaded. 

168.  Private  statutes,  how  to  be  pleaded. 

164;.  Libel  and  slander,  how  stated  in  complaint 

165.  Answer  in  such  easesi 

166.  Answer  in  actions  to  recover  property  distrained  for  damage. 

167.  What  causal  of  aotion  may  be  joined. 

168.  Allegation  not  denied,  when  to  be  deemed  true. 

• 

§  156.  [133.]  (Am'd  1849,  1851.)  Pleadings  to  he  sub- 
scribed  and  verified. 

Every  pleadinff  in  a  court  of  record  must  be  BubBcribed  by 
to  ^,  \  U.  .Lm.y ,  .ad  ,h«,  «,y  pleading  i.  y^I, 
every  subsequent  pleading,  except  a  demurrer,  must  be  veri- 
fied also. 

4L  The  rigaatnre  of  a  defendant  to  m  Terifioation  to  a  pleading,  withaut  more, 
is  soffieieat  subaeription  to  the  pleading.    {HyMM  ▼.  XioMi^stois,  1  Code  Rap.  68.) 

6.  The  term  "subsequent  pleading,''  means  snbseqaent  in  order  of  pleading, 
not  subsequent  in  order  of  time  [when  pled] ;  therefore,  an  amended  eomplaint, 
served  afUr  an  answer  has  been  pot  in,  is  not  a  subsequent  pleading;  to  the 
answer.  If  the  complaint  is  not  verified,  and  after  anawar  the  plaintiff  serTCS 
an  amended  eomplaint,  that  does  not  render  it  ineombent  on  the  delssdant  to 
yeiify  his  answer.  {HMm^^ad  ▼.  Hem^slMd^  *i  How.  8 ;  WkiU  ▼.  Betm^  ib. 
69.)  The  laols  in  the  lattM*  ease  were  these:  the  action  waa  on  soTeral  promis- 
Mwry  notesL  The  eomplaint  waa  n&t  verified;  bat  the  paper  aaryed,  which 
purported  to  ba  a  copy  of  the  eomplaint,  indicated  that  ike  eomplaint  had  bean 
Tenfied.  The  defendant,  however,  served  an  anawer  without  a  venfieation; 
afterwarda  the  plaintiff  verified  his  eomplaint  and  aerved  a  copy,  and  then 
moved  to  strike  oat  the  anawer  for  not  being  verified.    The  motion  was  denied. 

6  If  tba  complaint  be  not  verified,  yet  defendant  may  verify  his  anawer ; 
and  if  he  do  so,  the  reply,  if  any,  must  ba  verified.  (Lin  v.  Jatpwyt,  2  Oode 
Bep.  29 ;  Xsm  v.  Jaequa^  4  How.  12^) 


§  157.  [133.]  (Am'd  1849, 1851.)    Pleadings,  how  verified. 

The  verification  must  be  to  the  effect,  that  the  same  is  true 
to  the  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  on  information  and  belief,  and  as  to  those  mat- 
ters he  belieyes  it  to  be  true,  and  must  be  by  the  afiSdavit  of  the 
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party,  or  if  there  be  several  parties  united  in  interest,  and 
pleading  together,  by  one  at  least  of  each  parties  acquainted 
with  the  facts,  if  such  party  be  within  the  county  where  the 
attorney  resides,  and  capable  of  making  the  afSdayit.  The 
affidavit  may  also  be  made  by  the  agent  or  attorney,  if  the 
action  or  defence  be  founded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  such  instrument  be  in  the  pos- 
session of  the  agent  or  attorney,  or  if  all  the  material  allega- 
tions of  the  pleading  be  within  the  personal  knowledge  of  the 
agent  or  attorney.  When  the  pleading  is  verified  by  any  other 
person  than  the  party,  he  shall  set  forth  in  the  affidavit  his 
knowledge,  or  the  grounds  of  his  belief  on  the  subject,  and  the 
reasons  why  it  was  not  made  by  the  party.  When  a  corpora- 
tion is  a  party  the  verification  may  be  made  by  any  officer 
thereof;  and  when  the  State,  or  any  officfer  thereof  in  its  behalf, 
is  a  party,  the  verification  may  be  made  by  any  person  ac- 
quainted with  the  facts.  The  verification  may  be  omitted  when 
an  admission  of  the  truth  of  the  allegation  might  subject  the 
party  to  prosecution  for  felony.  And  no  pleading  can  be  used 
in  a  criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading. 

A.  So  muoh  of  this  section  as  relates  to  the  yerifioation  is  modified  by  a  lav 
(Laws  of  1864,  p.  168)  by  which  it  is  enacted  that  "  the  yerification  of  any 
pleading  in  asy  court  of  reeord  in  this  State  nuy  be  omitted  in  ail  eases  where 
the  party  oalled  upon  to  verify  would  be  priyileged  from  teaiifying  as  a  witoesa 
to  the  truth  of  any  matter  denied  by  such  pleading." 

Whfn  the  v^JiecUwn  f?iay  he  omUtwL 

h.  It  ahanld  be  obaerred  that  the  defendant  is  not  in  any  ease  exempted  from 
the  nseswity  of  answering:  the  ezenwtion  extends  •nly  to  the  verifieaiion. 
The  defendant  must  in  every  ease  make  his  answer  eonibrm  to  the  requirement 
of  seotion  149.  The  ease  of  SeavilU  y.  Hew  {1%  How.  819)  was  an  aetion  for  a 
Ubel.  The  eomplaiiii,  verified,  alleged  that  th«  libel  iras  published  in  a  news* 
Mper  eaUed  I%e  Smiek,  and  that  the  defendant  waa  the  publisher  of  sueh  paper. 
The  defendant  put  in  a  verified  answer,  as  is  preaumed,  the  report  being  silent 
as  to  tiiat.  The  answer  denied  each  and  every  allegation  of  the  ooaplaint,  "  ex- 
cept the  allegation  that  the  defendant  is  the  publisher  <d  J%$  SwUek^  which 
allegation  he  deolinee  to  answer  on  oath,  on  the  ground  that  an  answer  to  that 
allegation  might  subject  him  to  a  criminal  prosecution.'*  A  motion  requiring  the 
defendant  to  make  hie  answer  more  definite  by  either  admitting  or  denying  that 
he  was  the  publisher  of  The  SwUehy  was  denied  by  Harris,  J.,  on  the  ground  that 
the  answer,  oy  not  denying,  admitted  that  the  defendant  wea  the  publisher  of 
The  Switch;  and,  referring  to  the  law  of  1864,  supra.-— eaid,  '*If  the  allegation 
be  such  that  the  party  being  a  witness  would  not  be  obliged  to  answer  to  its 
truth,  he  may  wnen  pleading  deny  the  allegation  and  omit  to  verify."  Under 
the  law  of  1864  if  any  one  of  the  matters  denied  by  the  answer,  is  matter  as  to 
which  the  defendant  would  be  privil^ed  from  testifying  as  a  witness,  then  the 
defendant  may  entirely  omit  the  yerification  of  the  answer.  Thus  in  libel,  the 
publication  is  matter  as  to  which  the  defendant  would  be  privUeged  from  testi- 
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friag;  in  todi  oam,  th«refor«,  if  the  answer  denies  the  pnblioation,  no  verifiea- 
tion  is  required.  {BlmsdeU  v.  ^ymond,  6  Abb.  144;  S.  C.  at  Oeo'l  T.  6  Abb. 
148.) 

a  [As  the  eonrt  enn  usaally  judge  from  the  nature  of  the  allegation  whether 
tut  not  a  party  would  be  priTileged  as  a  witness  from  testifying  to  the  truth  of 
it^  and  as  the  ezistenoe  or  non-exiatenoe  of  sneh  privilege  is  a  (question  of  law,  it 
is  presumed  that  a  party  who  omits  a  yerifieation  under  this  provision,  need 
not,  either  in  his  pleading  or  in  any  other  manner,  state  any  resson  for  the  omis- 
sion. The  deeisions  prior  to  the  law  of  1854,  do  not  apply  to  the  existing  state 
of  the  law.]  Lynch  v.  Todd  (13  How.  646)  was  an  action  to  recover  money 
reeeived  by  the  defendant  contrary  to  the  statute  against  betting  and  gaming. 
The  complaint  alleged  that  the  defendant  received  the  money,  contrary  to  the 
provisions  of  the  statute,  but  did  not  state  whether  he  received  it  as  winner  or 
stakeholder.  The  complaint  was  verified.  The  defendant  answered  denying  the 
allegations  of  the  complaint.  The  answer  was  not  verified.  The  plaintifiTs 
attorney  returned  the  answer,  and  entered  judgment  as  for  want  of  an  answer. 
A  motion  to  set  aside  the  judgment  was  denied,  for  the  reason  that  as  it  was  not 
to  be  presumed  the  action  was  against  the  defendant  as  winner  it  did  not  appear 
on  the  face  of  the  pleadings  that  be  would  have  been  privileged  from  testifying 
as  a  witness  to  the. truth  of  the  matter  denied  by  his  answer,  and  therefore, 
prima  facie,  his  answer  without  a  verification  was  irregular.  That  if  from  any 
cause  not  appearing  upon  the  face  of  the  pleadings  the  defendant  was  privileged 
from  verifying  his  answer  he  should  have  made  that  appear  by  affidavit  ''and 
the  motion  founded  upon  it."  That  if  the  complaint  had  alleged  the  defendant 
won  the  money,  then  he  would  have  been  justified  from  answering  as  he  did ; 
winning  b^  play  or  betting  $26  or  more  within  the  space  of  twenty-four  hours, 
being  a  miBdemeanor.  For  whenever,  from  the  inspection  of  the  pleadings 
themselves,  the  court  can  see  that  an  admission  of  an  allegation  in  the  complaint 
would  subject  the  defendant  to  a  criminal  prosecution,  obviously  nothing  further 
ean  be  required.  Where  Uiat  is  not  the  ease,  the  party  claiming  the  exemptioiu 
must  establish  his  rifcht  to  it  in  some  other  sufficient  msnner,  ss  by  affidavit;  and 
sneh  affidavit  shonld  be  served  with  the  pleadinir.  (BiaisdtU  ▼.  Raymond,  6 
Abb.  144 ;  BprimgiiUtd  v.  RoHnaon,  8  How.  41.)  And  where  it  can  be  seen  on 
the  fisee  of  tbe^eomplatnt  that  the  defendant  would  be  privileged  from  testifying 
aa  a  witness  to  the  trath  of  its  allegstions,  the  defendant  may  serve  his  answer 
without  a  verification,  and  without  any  affidavit  statinff  the  grounds  for  omitting 
the  verifieation.  {WheeUr  v.  JHxon,  14  How.  161.)  lie  affidavit,  when  neces- 
sary, naed  only  to  state  generally,  that  an  admission  of  the  idlegations  of  the 
complaint  might  subject  him  to  a  proseeution  for  a  folony ;  he  need  not  state  the 
particular  facts  and  eireumstaaoes  which  lead  to  that  condusion.  (Bpringttted 
▼.  RobinMon^  8  How.  41.) 

&.  Whether  or  not  in  an  ae^on  for  divorce,  charging  adultery,  the  ooraplaint 
being  Terified,  the  answer  must  be  verified  is  doubtftil,— Marvin,  J.,  holding  that 
it  need  not  {(Sweet  v.  Sweet,  16  How.  169) ;  and  Oierke,  J.,  holding  tiiat  it  must 
be.    (Oiihey  v.  (Hney,  1  Abb.  860.) 

e.  Where  the  copy  complaint  served,  has  a  form  of  verification  underwritten, 
but  without  the  name  of  any  affiant  or  officer  before  whom  sworn,  the  defendant 
haa  the  right  to  preanme  that  the  complaint  has  not  been  Terified,  and  may  pot  in 
an  mverified  answer,    {ffoffhee  v.  Wood,  6  Duer,  808,  note.)    See  poet,  p.  286  d 

d,  The  privilege  of  a  party  from  testifying  aa  a  witness,  extenda  to  the  foUow- 

1.  Where  the  answer  will  have  a  tendency  to  expose  the  witness  to  a  penal 
liability,  or  to  any  kind  of  puniehment,  or  to  a  enmtnal  charge.  {Clapper  v. 
FU^teUriek,  1  Ck>de  Rep.  69.)  If  the  fact  to  which  he  is  interrognted  forms  but 
one  link  in  the  chain  of  testimony  which  is  to  convict  him,  he  is  privileged ;  and 
the  witness  need  not  explain  how  he  might  be  criminated  bv  the  answer.  If 
the  proteeutien  to  which  he  might  be  exposed  is  barred  by  lapse  of  time,  the 
privilege  ceases  and  the  witness  must  answer.  {Hennf  v.  Salina  Bank,  1  Coms. 
88.)  So,  if  the  proseeution  be  under  a  foreign  law.  (Kinyofthe  Two  Sieiliee  v. 
WUeox,  16  Jurist,  214.) 

2.  Where  the  answer  will  sobiect  him  to  a  civil  action,  or  pecuniary  lo»s,  or 
eharge  him  with  a  debt,  or  would  establish  facts  which  would  work  a  forfeiture 
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• 

of  •  debt  he  elaiooe  to  be  due  to  him,  or  snbjeot  him  to  •  forfeiture  of  his  estftte. 
{ffenry  v.  Salina  Banky  1  Gone.  86.)  [This  is  modifiod  by  the  proTinona  of  the 
code  permitting  parties  to  the  aetioa  to  be  witneases. — EdJ] 

8.  Where  the  ansirer  has  a  direct  tendeney  to  d^^gp^e  the  eharaeter— [this 
is  doubtful  where  the  matter  is  material  to  the  iaKie]--»the  privilege  existB  as  to 
collateral  matter.    {The  People  yt  <?ay,  8  Seldeo,  882.) 

Wh&H  th$  AgmU  or  AUormty  may.mdk€  ih$  Vmfieoivm, 

a.  The  intention  of  the  legislatare  Wftd(  that  during  the  absence  or  incapacity 
of  his  client,  a  pleading  may  be  verified  by  the  affidayit  of  the  attorney,  stating 
only  his  information  and  belief  {Latton  v.  L^fever,  6  Sand.  650).  though  the 
action  or  defence  be  not  founded  on  a  written  Instrument  in  the  possession  of  the 
attorney,  and  though  all  the  material  allegations  of  the  pleading  may  not  be 
within  the  personal  knowledge  of  the  attorney.  (Stannard  v.  Mattice,  7  How.  4.) 
It  had  been  previously  held,  m  ffuntv.  MeaeJuan  (6  id.  400),  that  where  a  defence 
is  not  founded  upon  a  written  instrument  for  the  payment  of  money  only,  in  the 
possession  of  the  attorney,  he  must  have  personal  knowledge  of  all  the  material 
allegations  of  the  answer,  to  justify  a  yerifioation  by  him;  and  in  Roscoe  v. 
Mainon  (7  id.  121),  it  was  held  that  the  attorney  can  verify  a  pleading  (giving 
sufficient  reasons)  instead  of  the  party,  whenever  the  party  is  absent  from  the 
county  where  the  attorney  resides ;  and  such  absence  is  itself  a  sufficient  reason. 
The  actorney  may  verify  in  two  cases:  (1)  when  the  action  !s  founded  on  a 
written  instrument  in  his  possession ;  and  (2)  when  all  the  material  allegations 
of  the  pleading  are  within  his  personal  knowledge.  {Moion  y.  Brown,  6  ia.  484.) 
The  attorney  having  possession  of  the  notes  sued  upon,  is  sufficient  to  authorize 
him  to  verify  the  complaint.  {Treadwell  v.  FasMett,  10  id.  184.)  The  guardian 
or  the  attorney  for  the  guardian  of  an  infant  plaintiff  may,  it  seems,  verify  the 
complaint.    {IRll  v.  Thacher,  2  Code  Rep.  8 ;  8  How.  409.)  * 

Fonn  of  verification  by  a  party  to  the  action, 

6.  Verifioatiooa  in'  the  forms  following,  have  been  held  def«etiv«  :  **  That  h« 
has  read  the  foregoing  complaint  and  knows  the  oon tents  thereof,  and  that  the 
same  is  true."  It  omits  to  state  that  the  affiant  has  any  knowledge  whether  the 
eomplaint  is  tme  or  not  (  WUliamu  ▼.  Bid,  11  How.  870 ;  6  Daer,  601) ;  and  to  the 
like  effeet  is  STIMo^  ▼.  adjMdge  (12  id:  64.  See  po9L,  page,  286  b^Y-"^  B., 
the  abovenamed  plaintiff,  Ming  duly  sworn,  says  the  aoove  complaint  is  snb- 
stantially  trae  of  his  own  knowledge  f  (  Wag^vMr  ^  Brmm,  8  id,  212>*-thafc 
the  party  had  reed  the  pleading,  and  "  the  seme  is  true,  according  U>  the  best  of 
his  knowledge  and  belief.'*      (  Van  Ham  Y,Mon*gmmy,  6  id.  828w) 

c.  The  preceding  decisions  probably  overrule  Southworth  t.  Omiit,  (1  Oode 
Rep ,  N.  Sw,  412  ;  6  How.  271 )  In  that  case  the  Terifieation  was  as  follows  t  P. 
F.  Sb,  one  of  the  plaintiffs,  being  sworn,  says,  "  That  he  has  heard  the  following 
complaint  read,  and  that  it  is  true,  except,  dEC."  To  this  it  was  objeoied,  that 
the  verification  should  have  stated  that  the  complaint  was  **  trae  to  the  know- 
ledge of  deponent;"  but  the  yerifieation  was  held  sufficient,  and  per  Hubbard, 
J. :  It  seems  cle«r  that  when  a  party  swears  positiyely  that  a  pleading  is  true,  he 
must  be  nndentood  as  swearing  that  he  knows  it  to  lie  tme." 

d.  When  all  the  allegations  in  a  pleading  are  made  on  infonnation  and  be* 
lief,  a  yerifieetion  in  which  it  was  stated  that  the  affiiuit  **  betieyes  it  to  be  trne, 
all  the  allegations  thereiff  being  made  on  information  and  belief,"  is  proper,  aod 
is  a  fell  eomplianoe  with  the  requirement  of  the  statute.  {Ham0$  y.  iVipp,  4 
Abb.  282.)  And  per  Peabody,  J. :  "  Perhape  no  deviation  from  the  formnla  sug- 
gested by  the  oodO)  has  ever  been  sanctioned  by  the  court ;  but  this  must  be." 

e.  Where  in  a  pleading  all  the  allegations  are  positive,  and  are  none  of 
them  stated  to  be  on  information  and  belief,  the  verification  that  it  islrtM  to  his 
knowledge,  without  adding  the  words,  "except  as  to  the  matters  therein  stated 
upon  information  and  Mief,  and  aeto  those  matters  he  belieyes  it  to  be  trtte,** 
is  a  sufficient  yerifioation.  {Kinkaidr,  Kip,  I  Duer,  692.)  And  in  snch  a  ease 
th«  addition  of  the  words,  "except,'*  dpc,  would  be  improper,  because  it  implies 
a  falsehood,  and  makes  the  party  swear  to  such  false  implication.    (Id,) 
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&  Wh^n  two  defendants  pnt  in  •  joint  answer,  one  defendant  cannot  swear 
to  the  want  of  information  raffieient  to  form  a  belief  on  the  part  of  his  eo-de- 
fendant  {KinktUd  ▼.  Ktp,  1  Duer,  692.)  Bat  where  in  an  aetion  against  two 
defendants  they  answered,  "As  to  eaoh  and  erery  allegation  of  the  eomplaint 
they  say  they  have  no  knowledge  or  information  thereof  snffleient  to  form  a  be- 
liefi"  the  verification  was  in  the  following  form :  The  defendants,  *'  being  seyeral- 
ly  sworn,  says,  each  for  himself.that  the  foregoing  answer  is  troe  of  his  own  know- 
ledge, ezo«pt  so  far  as  the  same  alleges  want  of  soffioient  information  to  form  a 
hfiSet<mik^partoftheMerdrfeHtiant,BSkdthA%  as  to  sneh  allegation  he  believee 
the  same  to  oe  tme."  On  motion  to  strike  out  the  answer  on  the  ground  of  a  de- 
feei  in  the  Torifioation,  Emmet,  J.,  denied  the  motion,  and  said,  "The  verification  in 
this  ease  contains  a  peculiar  exceptioD,  in  a  form  and  for  a  pnrpose  altogether 
different  firom  the  exception  referred  to  in  section  15Y  of  the  code,  and  which 
was  iaaerted  in  order  to  guard  each  defendant  from  the  manifest  impropriety  of 
swearing  as  to  the  iosaiBciency  of  information  to  form  a  belief  poesessed  by  the 
other  d^endantk  as  to  the  matters  alleged  in  the  complaint  not  answered  upon 
the  kfwwUdge  of  the  defendants.  The  necessity  of  this  exception  might  have 
been  avoided,  by  using  this  form  of  expression  in  the  answer :  '  These  defendants 
severally  say,  each  for  himself  that  Ae  has  no  knowledge  or  information  thereof 
sufiieient  to  fonn  a  belief,'  instead  of  'These  defendants  have  no  knowledge  or 
information  thereof  sufficient  to  form  a  belief.'  But,  as  applied  to  the  answer  in 
its  existing  fonn,  the  exception  does  not  impair  the  verification,  and  was  a 
proper  and  eocseientioua  reservation  to  be  made  by  each  defendant" 

oi  The  preceding  case  seems  to  be  an  authority  for  saying  that  the  form  of 
verification  preseri£ed  l^  the  code,  nfted  not  be  strictly  followed ;  and  in  Rod- 
ipoy  V.  Maihtr  (6  Sand.  666),  Duer,  J.,--Oskley,  Ch.  J.,  ooncnrriug, — ^said,  **  I  am 
far  from  admitting,  that  the  form  of  verification  prescribed  by  the  code  must  be 
UtermUy  foOomtdT  But  in  W^^gimet  v.  Brwim  (8  How.  212),  it  is  said.  The 
statute,  as  to  every  thing  material,  should  be  strictly  followed,  and  parties  not  be 
permitted  to  evade  it  by  qnalifieations  or  reservations  of  any  kind.  The  substi- 
tution of  the  word  "faeUr  for  '*  matteri*  in  the  verification  would  not,  it  seems, 
render  the  verification  defective.    (  Whelpkp  v.  Van  E^,  9  Paige,  888.) 

e.  Ftfri/CsoltoMOMt  of  <A«i8to^.-^Where  the  afildavit  of  verification  is  sworn 
ovt  of  the  titate^  it  must  (it  is  supposed)  be  authenticated  as  follows :— 

1.  It  must  be  certified,  by  some  judge  of  a  court  havinr  a  seal,  to  have  been 
Bubeeribed  and  taken  before  him,  speci^ing  the  time  and  place  where  and  when 
taken. 

2.  The  genuinenees  of  the  signature  of  such  judge,  the  ezistenee  of  the  eourtr 
and  the  fact  that  sneh  judge  is  a  member  thereof,  must  be  oertified  by  the  clerk 
of  the  court,  under  the  seal  thereof.  {%  R.  S.  896,  s.  25 ;  12  Wend.,  225 ;  8  Hill,  463.) 

d  An  answer  put  in  by  a  defenaant  residing  out  of  the  State  must  be  sworn 
before  a  judge  of  some  court  having  a  seal,  who  is  actually  a  member  of  such 
court  And  that  fact  must  be  certified  by  the  clerk  of  such  court.  A  master 
extraordinary  in  Rngland,  has  no  pow(*r  to  take  the  oath  of  a  penon  residing 
there,  to  an  answer  in  an  aetion  pending  in  this  States  (Lahm»  v  FUiden^  1 
B«rhL«S.) 

e,  VeriJUaHmtf  before  «A4ifN.^-The  aflidavit  of  verification  should  not  be 
sworn  before  the  attorney  in  the  aetion  of  the  party  making  the  verification. 
{Oilmor  v.  Htmtpttmd,  4  How.  158  ;  Anon,  ih.  290.)  It  should  be  subscribed  by 
the  party  making  it  {Laiwtbeer  v.  Allen,  2  Oode  Rep.  15) ;  bvt  irregularity  in 
both  the  respects  above  named,  will  be  waived  b^'  retaining  the  pleading,  or 
omitting  to  move  at  the  earliest  opportunity  to  set  it  aside  (id.) ;  but  where  the 
verification  was  without  a  venue  in  the  margin,  and  the  resiaence  of  the  com- 
miesioner  was  not  stated,  nor  was  there  any&ing  to  show  where  it  was  sworn, 
it  was  held  that  the  verification  was  a  nullity.    {Lane  v.  Morte,  6  How.  894) 

Form  of  verification  hy  attorney  or  agent, 

/.  Where  the  verifieation  is  by  the  attorney,  he  must  set  forth  in  the  affidavit 
of  verification,  his  knowleds^e,  or  the  ground  of  his  belief  on  the  subject,  and  the 
reason  why  it  was  n<^  made  by  the  party.  (Siannard  v.  Mattiae,  1  How.  4  ; 
FUch  V.  Bigelow,  5  1 6.  287  ;  Dixwell  v.  Wordtworth,  2  Code  Rep.  1 ;    TreadMell 
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▼.  FatHti,  10  id.  184 ;  ffvbbard  ▼,  Ifat.  Pro.  /im.  Oo^  11  id.  149  ;  Sh  of  Mains 
T.  B^l,  14  id.  811  ;  eontra,  SmUh  y.  i2oMfi«^  11  id.  442.) 

a.  In  JHxwll  y.  Wordmorih  (S  Code  Rep.  1),  a  verifieatioQ  by  an  attorner  in 
the  form  following,  wae  held  enffieieot :  "Says  he  is  attoreey  for  ihe  defendant 
aboye-named,  and  reaidee  at  Hjde  Park  in  the  eonoty  of  Datcfaem,  and  that  said 
defendant  resides  in,  bat  is  bow  absent  froooi,  thesaid  Oounty  of  Dntohess  (being  en* 
gaged  in  business  at  Yenken»  in  the  eonoty  of  Westehrster,  at  which  plaoe  he 
now  remains),  whieh  absenee  of  the  defendant  is  the  reason  why  this  yenfieation 
is  pot  made  by  him.  That  from  the  information  famished  this  dep<ment  by  the 
said  defendant,  and  from  his  representations  (which  are  the  grounds  of  this  de- 
ponent's knowledge  and  belief  in  the  matter),  he  belieyes  the  foregoing  answer 
to  be  true. " 

h.  In  JPltch  r.  Biffelow{6  How.  287),  the  yerifieation  was  by  the  attorney,  and, 
omitting  the  oommeocement,  was  in  these  words:  "  That  the  foregoing  complaint 
is  true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated  on  iniorma- 
tion  and  belief,  and  as  to  tnose  matters  he  beiieyes  it  to  be  trae."  It  was  held 
to  be  insufficientw 

€.  In  Mason  y.  Brcmn  (6  How.  481),  the  complaint  was  on  a  promiiaory  note, 
the  yerification  to  the  reply  was  by  the  attorney,  and  stated  **  that  the  reply  is 
trae  of  the  deponent's  own  knowledge,  except  as  to  the  matters  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  he  belieyes  it  to  bo  trae ;  Uiat  the  gpN>und 
of  his  belief  is  information  deriyed  from  W.  L.,  the  payee  of  the  note  mentioned 
in  the  complaint,  and  which  he  belieyes  to  be  true;  that  the  action  is  founded 
upon  a  written  instrument,  which  is  in  the  possession  of  the  attorney ;  that  the 
reason  why  the  affidarit  was  not  made  by  the  plaintiff  was,  that  he  resided  at 
Kashna,  in  the  State  of  New  Hampshire,  and  was  not  present  to  make  it."  It 
was  held  t<>  be  sufficient 

d  In  Stannard  y.  MatHee(1  How.  4),  the  report  does  not  state  the  nature  of 
the  action,  bnt  we  infer  it  was  baaed  on  a  deed  in  some  way;  tho  complaint  was 
yerified  by  the  attorney,  and  stated,  that  he  **has  read  the  foregoing  complaint* 
and  that  ne  knows  the  contents  thereof,  and  knows  the  same  to  be  true,  except 
as  to  the  matters  therein  stated  to  be  on  information  and  beH^,  and  as  to  those 
matters  he  belieyes  the  same  to  be  true.  That  the  resson  the  plaintiff  does  not 
make  this  affidayit  is,  that  he  resides  in  Albany  county;  deponent  has  more 
knowledge  of  the  record,  eyidenoe,  and  proceedings  then  the  plaint^;  that  he, 
deponent,  has  been  the  plaintiff's  attorney  in  all  the  proceedings  set  out  in  the 
complaint,  and  knows  the  existence  thereof  as  therein  stated  of  the  deed  in  the 
clerrs  office ;  heard  the  defeadunt  admit  the  fact  that  the  said  desd  was  executed 
when  he  was  not  present,  and  when  said  Henry  Maitice  was  on  his  way  off  to 
leaye  this  State.  Deponent  knows  the  fact  from  information  that  Henry  Mattioe 
was  nnembarrassed,  and  owed  no  debts,  and  was  in  easy  circumstances,  in  Jan- 
nary,  1860;  and  that  the  plaintiff  is  a  poorni«o,  and  that  it  will  be  an  unnecessary 
expense  to  send  to  him  to  make  oatli  to  this  complaint"  It  wsa  held  to  he  sufficient. 

e.  "  In  eyery  case  where  the  yerification  is  not  made  by  the  pnrty,  the  agent 
or  attorney  making  it,  so  far  sa  be  speaks  of  his  own  knowledge  must  stste  what 
knowledge  he  has,  and  when  he  speaks  of  his  belief  he  must  state  the  gronoda  of 
his  beliel  This  is  expressly  required  by  the  code,  and  we  are  not  at  liberty  to 
diq^nse  with  it"  Harris,  J.,  Tfodwll  y.  FoM^it  (10  How.  184).  Thus,  where 
the  yerification  of  the  complaint  was,  W.  L.,  one  of  the  plaintiff's  attorneys,  being 
duly  sworn,  sava,  that  the  foregoing  complaint  is  trae  of  his  own  knowledge, 
except  aa  to  those  matters  therein  stated  on  Information  and  belief  and  as  to 
those  matters  he  belieyes  it  to  be  true;  and  that  the  promissory  notes  mentioned 
in  the  said  complaint  are  in  the  poesession  of  the  said  attorney*,"  the  yerification 
was  held  insuffioient ;  the  allegation  that  the  notes  were  in  the  attorney^  posses- 
sion was  sufficient  to  authorize  him  to  make  the  yerification,  bnt  he  ought  to 
haye  gone  further  and  stated  the  grounds  of  his  belief  in  the  troth  of  the  com- 
plaint (id.);  and  where  the  yerification  was,  *<lJiat  the  action  is  founded  on  an 
instrument  for  the  payment  of  money  only,  which  instrument  was  in  his  poiees- 
sion  as  attorney  for  the  plaintiffs,  neither  of  whom  were  residents  of  Erie  county, 
where  the  attorney  resided,  nor  was  either  of  them  capable  of  making  the  affi- 
dayit yerifyiog  the  complaint,— held  iosnffieient,  for  omitting  to  set  forth  his 
knowledge  or  the  ground  of  his  belief  on  the  subject    (J9'tt66ani{  y.  Nai.  Pro.  Ins. 
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On.,  11  id.  149.^  A  different  opinion  wu  ezpreesed  by  T.  K.  Strong,  J.  (Smiik  y> 
Soitnthnl,  11  t<i  441)  That  cue  was  an  action  on  a  promiasoTj  note,  against 
tha  defendant  as  maker;  the  eomplaint  was  npon  information  and  belief.  The 
TerifieatioB  wm  by  one  of  the  attorneys  of  the  plaintiffs,  who  stated,  in  addition 
to  what  ia  required  in  an  affidaTit  of  Terification  by  a  party,  that  he  "hss  in  his 
possession  the  promissory  note  on  whieh  the  aetion  is  brought"  That  was  all 
that  Uie  Terification  stated,  and  it  was  held  soffieieat,  and  that  it  was  to  be  im- 
i4ied  from  his  statement  that  the  possession  of  the  note  fnraished  the  ground  of 
his  belief  and  the  reason  why  the  verification  was  not  made  by  the  party. 

«.  Where  tha  verification  wss  by  the  attorney,  and  stated,  **  that  said  plaintiff 
ia  not  now  within  the  eonnty  of  Albany,  where  deponent  resides ;  that  this  action 
ia  fonnded  od  a  written  instrument  for  the  payment  of  money  only,  to  wit,  the 
promiasory  note  set  forth  and  described  in  tne  foregoing  eomplaint,  and  which 
note  is  now  in  the  possession  of  deponeot  as  such  attorney ;  that  the  said  com- 
plaint is  trae  of  deponent's  own  knowledge,  except,  Ac — it  was  held  insufficient, 
Doeanae  it  did  not  state  the  grounds  of  the  deponent's  kaowledga.  {Jiead$  v. 
OUaaon,  18  How.  813.) 

b,  A  verifieation,  "  that  he  is  attorney  of  the  plaintiffs  in  this  action ;  that  he 
knowa  the  eoutents  of  the  foregoing  aom plaint,  and  that  the  same  is  true  except 
aa  to  matters  stated  on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  trae ;  that  the  grounds  of  deponent's  knowledge  are  the  admissions  of 
the  defendant  to  him,  as  idso  from  other  persons ;  and  wat  the  reason  why  the 
plaintiffs  do  not  verify  this  eomplaiot  is  that  they  are  absent  from  this  county/' 
—-held  inauffiaiant  for  not  saying  the  complaint  was  true  to  the  knowledge  of  the 
deponent,  and  that  the  absaace  of  that  allegation  was  not  supplied  by  the  sub- 
sequent sUtemeat  af  the  grounds  of  hia  knowledge.  (Ilbb^lU  t.  Self  ridge,  12 
How.  64.) 

a.  Where  the  verifiaation  was  by  an  agent,  who  swore  that  the  facts  set  forth 
ware  true  of  hia  own  knowledge,  and  that  the  reason  of  his  making  the  affidavit 
waa  that  the  faeta  were  fally  known  to  him,  and  but  partially  to  the  plaintiff, 
the  verification  was  held  sufficient,  and  that  it  was  not  necessary  to  aver  the 
absenae  of  the  party  when  the  pleading  ia  verified  by  an  agent  having  a  full 
knowledge  of  the  £scts,  and  that  such  an  averment  was  only  necessary  when  the 
affidavit  is  made  by  the  agent  on  information  and  beliel  (Ucunuy  v.  Werntland, 
8  Duar.  618.) 

d.  Where  a  verifieation  b  made  bv  an  agent  of  the  party,  and  it  appears  the 
party  haa  several  agents,  there  is  nothing  whieh  renders  it  imperative  that  the 
verifieation  should  be  made  by  the  agent  who  knows  meet  about  the  matter. 
{Drevert  v.  Apptgrt,  %  Abb.  166.)  The  attorney  in  the  aetion  may  verifj^  on 
behalf  of  his  non-reaidant  alient,  although  it  appear  that  the  client  has  a  resident 
agents  and  that  it  is  through  him  the  attorney  has  obtained  his  instructions.  (Id.) 
A  The  attoraev  verified  the  answer,  and  stated  that  **  deponant'a  kno^edge  of 
all  the  material  allegations  in  the  answer  is  foundsd  upon  oommuDicationa  made 
to  him  by  the  defendant  through  his  sod,"  that  the  answer  was  true  of  deponent's 
own  knowledge,  ezeept,  dsc, — 'Harris,  J.,  denied  a  motion  to  set  aside  the  answer, 
oa  the  ground  that  it  waa  defectively  verified,  for  the  reason  that  where  it  is 
doubtful  whether  the  verificati<m  ia  sufficient  or  not»  the  better  plan  is  to  make 
no  queation  about  it  and  treat  it  as  suffieiant.  ( WUkifk  v.  Oilman,  18  How. 
2M.) 

/.  Where  the  verification  of  a  complaint  was  by  the  attorney,  and  stated 
that  the  action  was  on  the  official  bona  of  the  defendant  Allen,  as  sheriff,  dc, 
that  a  certified  copy  of  the  bond  was  ia  the  possession  of  the  deponent,  that  the 
pluntiff  was  not  within  the  county  of  the  deponent's  residence,  but  resided  in 
the  county  of  M.  and  was  not  capable  of  making  the  verification,  that  deponent 
had  read  the  complaint  and  knew  the  contents  thereof;  that  the  same  was  true 
of  his  own  knowledge  except  as  to  the  matters  stated  on  informatioo  and  belief, 
and  as  to  those  matters  he  believed  it  to  be  true,  it  was  held  insufficient  because 
it  did  not  set  forth  the  deponent's  knowledge  of  the  facts  stated  in  the  complaint, 
or  the  grounds  of  his  belief  on  the  subject.  [The  People  v.  Allen,  14  How. 
884.)  In  a  aubaequent  ease  (Boston  Locomotive  Works  v.  Wright,  15  How.  253) 
an  aetion  on  a  promissory  note  against  the  makers  and  indorsers,  the  answer  was 
verified  by  two  defendsnts  on  their  own  behalf,  and  by  one  of  those  two,  W.  H. 
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R.  on  bebalf  of  H.  R.,  the  third  defendant^  as  follows :  "  says  he  is  agent  for  said 
M.  R.  and  has  the  charge  of  said  M.  R/s  business  in  said  coanty,  that  said  M.  R. 
does  not  reside  in  and  is  not  now  within  said  eonnty,  and  deponent  is  more 
familiar  with  the  matter  upon  whieh  this  action  is  founded  than  said  M.  R. ; 
deponent's  knowledge,  information,  and  belief  therein  being  founded  in  com- 
munication wibh  the  plaintiff's  attorney  and  others,  and  it  is  for  the  reason  aboY« 
mentioned  that  this  answer  is  not  Terined  by  said  M.  R  in  person."  The  pLtdn' 
tiff's  attorney  gave  notice  that  he  deemed  the  verification  insafficient,  disregarded 
the  answer,  for  such  insufficiency,  and  entered  judraent  On  motion  to  set  aside 
that  judgment,  EL  Darwin  Smith,  J.,  held  the  venfication  insul&eient  because, 
(1)  it  did  not  show  in  what  way  or  to  what  extent  W.  H.  R.  was  agent  of  M. 
R.  or  for  what  purpose ;  (2)  W.  H.  R.  did  not  profess  to  have  any  knowledge, 
or  did  not  state  any  in  raspeot  to  the  material  allegations  of  the  pleading. 

S^ect  of  Omitting  a  Verifieaiion,  or  of  a  Defective  Verifieation. 

a.  The  effect  of  omittbg  to  verify  the  eomplaint»  or  of  a  defective  verifica- 
tion of  the  complaint^  is  merely  that  the  defendant  may  answer  without  verifi- 
eatioB :  it  does  not  render  the  complaint  irregular.  {Quin  v.  IXlton,  2  Duer, 
648 ;  and  to  the  like  effect  see  FUek  v.  Bigd<m,  0  How.  287 ;  Meaon  v.  Brown,  6 
ib,  48 ;  Stannard  v.  Mattiee,  1  ih,4;  Treadwell  v.  Fauett,  10  ih.  184 ;  Lane  r. 
Moree,  6  ih.  849 ;  Waggoner  v.  Brown,  8  id  212 ;  Straue  v.  Parker,  9  id.  348 ; 
WilHamt  V.  Rid,  11  How.  ZU ;  WUkin  v.  GUman,  18  id.  226;  WM  v.  Clark, 
2  Sand.  647.) 

h.  If  a  defendant  either  omit  to  verifj^  his  answer,  or  verif^r  it  defectively  in 
a  ease  in  which  a  verified  answer  is  required,  and  the  answer  is  served  without 
a  verification,  it  may  be  returned,  and  the  plaintiff  may  proceed  for  want  of  an 
answer.    {Strout  v.  Curran,  7  How.  86.) 

0.  Where  the  answer  was  served  without  a  verification,  in  a  ease  in  whieh  it 
ought  to  have  been  verified,  and  the  plaintiff's  attorney  kept  the  answer  nineteen 
days,  and  then  returned  it  as  defective,  but  without  pointing  out  the  defect,  and 
afterwards  moved  for  judgment  for  default  of  an  answer, — ^it  was  objected  that 
after  the  plaintiff  had  kept  the  answer  so  long  he  could  not  treat  it  as  a  nullity, 
and  that  he  had  no  right  to  return  it  vnless  he  pointed  out  the  delect.  The 
objection  was  held  well  taken.    (  White  v.  Cumminge,  1  Code  Rep.,  N.  B.,  107.) 

d.  Where  an  answer  requires  to  be  verified,  a  copy  of  the  verification,  and  of 
the  signature  of  the  person  oefore  whom  the  affidavit  was  sworn,  must  be  served 
with  the  copy  answer,  or  the  service  will  be  irregular ;  and  the  party  on  whom 
it  is  served  may  either  return  it^  or  move  to  set  it  aside.  He  has  a  right  to 
assume  that  the  original  is  not  sworn.  (Oniham  v.  MeOoun,  6  How.  858  ;  1  Code 
Rep.,  N.  S.,  48 ;  Lietlefohn  v.  Munn,  8  Paige,  280.)  The  copy  should  include  the 
verification,  and  the  name  of  the  officer  before  whom  sworn ;  and  if  it  omit  to 
state  the  name  of  the  officer  before  whom  sworn.  It  may  be  treated  as  an  unveri- 
fiedpleading.  (Graham  v.  MeOoun,  6  How.  858  ;  1  Code  Rep.,  N.  S.,  48 ;  ffughet 
V.  Wood,  5  Duer,  608,  note ;  Trowbridge  v.  Didier,  4  id  450.) 

e.  The  practice  of  moving  to  set  aside  an  answer  for  want  of  a  sufficient 
verification,  is  not  to  be  commended,  although  it  may  not  be  improper.  (  Wifkin 
V.  Oilman.  18  How.  225.)  If  it  be  doubtful  whether  the  verification  is  sufficient 
or  not,  it  is  better  generally  to  make  no  question  about  it,  and  treat  it  as  soffi- 
cient  If  the  verification  is  clearly  defective,  the  better  practice  is  promptly  to 
return  it»  with  the  reasons  for  not  receiving  it    {Id) 

Subeoripium  of  Pleading*. 

f.  The  signature  of  the  party  or  attorney  to  the  verification,  is  a  sufficient 
sulMcription  of  the  pleading.  (Hubbell  v.  Livinaeton,  1  Code  Rep.  68.)  And 
where  an  infant  is  a  party  suing  or  defending  by  guardian,  the  attorney  who 
conducts  the  suit  nuiy  subscribe  the  pleadings.  {Hill  v.  I%aeter,  2  Code  Rep.  8 ; 
8  How.  409.) 

Ver^fieation  by  all  DefendamU, 

g.  When  the  maker  and  indorser  of  a  promissory  note  are  sued  together,  the 
complaint  being  verified,  if  they  j^ut  in  a  joint  answer,  it  must  be  verified  by 
both,  or  the  answer  will  on  motion  be  held  to  be  only  the  answer  of  the  defena- 
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ant  ifho  Tdrified  it ;  because  the  defendanta  are  not  united  in  interest,  so  that  a 
TerifieatioD  by  one  would  be  sufficient  for  both.  (Andretn  y.  Storms,  6  Sand.  609 ; 
Alfred  Y,  WaikifU,  1  Code  Rep.,  N.  a»  818;  HtM  y.  £all,  U  How.  805.) 

a.  An  answer  in  sueh  a  cose,  for  two  defendants  Terified  by  one  only,  cannot 
be  returned ;  it  is  good  as  to  the  defendant  who  has  verified  it,  but  if  the  plain- 
tiff intends  to  insist  that  the  answer  is  defective  as  to  the  party  who  has  not 
verified  it,  he  should  g^ve  prompt  notice  of  such  his  intention  to  the  defendant's 
attorney.  By  keepiDS  the  answer  forty  days  without  any  such  notice,  he  waives 
his  right  to  insist  on  the  defect.    (Id.) 

h.  And  in  an  action  against  husband  and  wife,  where  fhe  complaint  is  veri- 
fied, unless  the  wife  is  a  mere  nominal  party,  she  should  join  with  the  husband 
in  verifying  the  answer.    {Youngs  v.  Seely,  12  How.  897.) 

WrUinff,  Numbering^  and  Indorsing  Pleadings, 

e.  Pleadings  are  to  be  in  the  English  language  (2  R.  S.  215,  a.  9),  legibly 
written,  and  the  folios,  where  the  pleading  exceeds  two  folios  in  length,  dis- 
tinctly marked  (Rules  20  and  56) ;  the  attorney's  name  and  residence  are  to  be 
indorsed.    {lb,  10.) 

§158.  [186.]  (Am'd  1849— 1851.)  Items  of  aecaunt.  Far- 
ticttlars* 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  plead- 
ing, the  items  of  an  account  therein  alleged ;  but  he  shall 
deliver  to  the  adverse  party,  within  ten  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  which,  if  the  plead- 
ing IB  verified,  must  be  verified  by  his  own  oath,  or  that  of  his 
agent  or  attorney,  if  within  the  personal  knowledge  of  such 
agent  or  attorney,  to  the  effect  that  he  believes  it  to  be  true,  or 
he  precluded  from  giving  evidence  thereof.  The  court,  or  a 
judge  thereof,  or  a  county  judge,  may  order  a  ^'  further 
account,"  when  the  one  delivered  is  defective ;  and  the  court 
may  in  all  cases  order  a  bill  of  particulars  of  the  claim  of  either 
part^  to  be  furnished. 

d.  When  a  party  is  called  upon  by  an  order  for  the  particulars  of  an  account, 
the  several  items  should  be  given  with  all  practicable  particularity, — the  date 
and  amount  and  general  character  of  each,  as  proposed,  to  be  established  by 
proof  on  the  trial.  {Kellogg  v.  Paine,  8  How.  329.)  "  The  nee  of  a  bill  of  par- 
ticulars is  to  apprise  a  party  of  the  specific  demanas  of  his  adversary,  when  the 
pleadings  are  general  and  leave  uncertain  what  is  particularly  demanded."  (^6 
People  v.  Monroe,  Com.  Pleas,  4  Wend.  200.)  "It  should  in  general  contain  a 
precise  and  detailed  account  of  the  several  items  which  constitute  the  ground  of 
the  plaintiffs  demand,  specifying  the  dates,  somewhat  in  the  nature  of  trades- 
men s  bills;  and  where  there  have  been  mutual  dealings,  or  payments  have  been 
made  on  account,  the  particulars  for  which  it  is  intended  to  give  credit,  and  the 
balance  for  which  the  plaintiff  seeks  to  recover,  should  also  be  stated."  (Bagley's 
Pr.  204.)  It  "  has  the  effect  to  restrict  the  proofs  and  limit  the  recovery  to  the 
matters  set  forth  in  it.  It  is  regarded  as  an  amplification  of  the  pleading  to 
which  it  relates^  and  is  to  be  construed  as  forming  a  part  of  it.  No  proof  should 
be  allowed  of  matters  not  within  the  bill  of  parUculars /  {Bowman  v.  JSarle,  8 
Buer,  694.)  "A  bill  of  particulars  is  indeea  considered,  in  some  respects,  an 
amplification  of  the  declaration,  but  it  is  considered  sufficient  if  it  fairly  ap{>ri8e 
the  opposite  party  of  the  nature  of  the  claim,  so  that  there  can  be  no  surprise," 
(Brousn  v.  Wuliams,  4  Wend.  8G8.)  [Except  in  the  sense  that  the  bill  of  particu- 
lars gives  a  certainty  to  the  pleading,  it  can  Scarcely  be  regarded  as  forming  a 
part  of  it ;  ^e  Booth  v.  Howard  (5  DowL  488.)] 
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a.  After  a  diasolation  of  a  partnership  and  an  action  brought  by  the  partner 
entrasted  with  the  settling  of  the  bnsineae,  against  his  oo-partner  for  an  account, 
the  coart  will  not  o^der  a  general  bill  of  particulars  to  be  furnished.  But  if  in 
such  a  case  the  complaint  states  claims  not  evidenced  by  the  books  of  the  firm, 
and  particulars  of  such  claims  are  sought,  the  application  should  be  special,  and 
directed  to  the  specific  transactions  of  which  particulars  are  sought,  and  the 
moving  affidavits  should  state  the  grounds  creating  the  neceadty  for  the  applica- 
tion.    ( J)epew  ▼.  Letd,  6  Duer,  MS.) 

6.  A.  plaintiff  is  not  bound  to  furnish  particulars  of  set-offs,  or  payments,  hv 
defendant,  with  which  he  (plaintiff)  volunteers  to  credit  him  (defendant)  in  his 
oomplaint  (  Williams  v.  Shaw,  4  Abb.  209} ;  and  where,  from  the  nature  of  the 
action,  the  knowledge  of  the  (acts  on  which  the  plaintiff's  claim  rests  is  more 
with  the  defendant  than  with  the  plaintiff,  the  latter  will  not  be  required  to 
furnish  a  bill  of  particulars.  {ToUngv.  De  Mott,  1  Barb.  '80.)  In  an  action  to 
recover  damages  for  causing  death  by  wrongfhl  act,  the  court  refused  to 
order  the  pUinliff  to  fhrnish  a  bill  of  particulars.  (Marphy  v.  Kxpp,  1  Dner, 
659.) 

e.  An  order  on  the  plidntiff  to  deliver  a  bill  of  particulars  of  the  account 
mentioned  in  the  complaint  within  a  time  specified,  and  with  a  stay  of  proceed- 
ings, does  not  operate  p«r  $e  to  extend  the  defendant's  time  to  answer.  (Piatt  v. 
Timnsend,  8  Abo.  9 ;  6  Duer,  668.) 

d.  The  further  account  which  this  section  permits  to  be  called  for,  may  be 
enforced  by  motion  after  all  the  pleadings  are  pat  in,  and  any  time  before  trial. 
(  Yatet  V.  Bigelow,  9  How.  186.) 

e.  After  an  order  for  the  delivery  of  a  bill  of  particulars,  and  one  is  delivered, 
if  the  defendant  is  not  satisfied  therewith,  he  should  mo?e  for  a  fhrther  account; 
but  he  cannot  then  move  to  have  the  complaint  made  definite  and  certain. 
{M* Kinney  v.  Jt Kinney,  IS  How.  M.) 

/.  When  an  account  is  furnished  in  pursuance  of  an  order,  wMch  account  is 
adjudged  to  be  defective,  the  second  order,  requiring  a  more  particular  statement 
of  the  account,  should  point  out  the  parts  or  items  in  respect  to  which  a  further 
account  is  required.    (KeUogg  v  Paine,  8  How.  829.) 

ff  The  better  practice  is,  for  a  party  who  intends  to  preclude  his  adversary 
from  proving  an  account^  on  the  ground  that  he  has  not  eomplied  with  a  demand 
or  an  order  for  the  particulars  of  such  account,  to  apply  for  an  order  to 
that  effect  before  the  trial,  so  as  to  have  the  question  settled  prior  to  the  trial. 
(Id.) 

§  159.  [136.]    Pleadings^  how  construed. 

In  the  construction  of  a  pleading  for  the  purpose  of  determ- 
ining its  effect,  its  allegations  shall  be  liberally  constraed  with 
a  view  of  substantial  justice  between  the  parties. 

A.  Words  used  in  a  pleadinst,  as  in  a  contract,  should  be  c'bnstrued  according 
to  their  popular  sense  (  Woodbury  v.  Sackrider,  2  Abb.  405 ;  Mann  v.  Morewood, 
6  Sand.  557);  but  a  pleading  must  be  construed  according  to  What  it  says,  and 
not  what  the  pleader  intended.  (6  Hill,  240;  Oouldv,  (?/aM,  19  Barb.  185.) 
"  The  law  does  not  presume  that  a  party's  pleadings  are  less  strong  than  the 
facts  of  the  case  will  warrant**  {Oruger  v.  7%e  Hudson  River  R.  R,  Co,,  2  Keman, 
201)  ;  and  where  the  plaintiff  so  frames  his  complaint  as  to  render  it  doubtful 
whether  he  intends  to  rely  on  a  cause  of  action  on  tort  or  contract^  that  con- 
strnction  should  prevsil  which  is  most  unfavorable  to  the  plaintiff  (Ridder  v. 
Whitlock^  12  How.,  212);  when  the  statement  of  facts  in  a  complaint  will  sup- 
port either  of  two  actions,  and  it  is  doubtful  which  the  pleader  intended,  the 
demand  for  Judgment  may  be  consulted  with  a  view  of  ascertaining  which  ac- 
tion was  intended.  {Rodgert  v.  Rodgers,  11  Barb.  696.)  And  where  the  complaint 
was  so  framed  that  it  was  a  matter  of  doubt  whether  it  was  intended  as  con- 
sisting of  one  or  of  two  causes  of  action,  but  it  contained  allegations  constituting 
a  cause  of  action  on  contract  an<l  a  cause  of  action  for  a  tort,  held  that  all  the 
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•Il«gatioii0  not  in«ierial  to  the  eaose  of  Mtion  on  oontraot  might  be  strnok  out 
M  irrelevant  or  redandant  (j&tm/«r  v.  Powell,  16  How.  221.)  Generally  where 
an  equivocal  or  ambiguous  expreasion  ii  need,  it  is  to  be  cooetrued  against  the 
party  usioff  it  (IS  Eog.  Com.  Law.  Rep.  175 ;  SO  ui  248) ;  but  if  the  opposite 
party  pleadB  oyer,  then  that  ooostruction  is  to  be  adopted  which  will  support 
the  prsTions  pleading.  (Id)  In  Allen  ▼.  Patterwn  (S  Selden,  480),  the  court  re- 
mained, "  It  IS  said  that  every  thing  shall  be  taken  most  strongly  against  the 
party  pleading,  or  rather  that  if  the  meaning  of  the  words  be  equivocal  they 
■half  be  construed  moat  strongly  i^ainst  the  parly  pleading  them ;  for  it  is  to  be 
iiiten<ied  that  every  person  statea  his  caae  ss  favorable  to  himself  as  possible. 
This  must  be  taken  with  some  qualification ;  for  the  language  of  a  pleading  is  to 
have  a  reasonable  intendment  and  conatruction ;  and  when  a  matter  is  capable 
of  diffsrent  meaainn  that  shall  be  taken  which  will  support  the  pleading,  and 
not  the  other  whien  will  defeat  it;**  and  by  Lord  Chancellor  CranwoKh,  in 
SkMom  V.  Pmhriek  (28  Eag.  Law  and  Bo.  &^  68):  "  Now,  the  maxim  of  our 
law  that  all  allegatioaa  are  to  be  taken  /artiu$  pomira  pro/BrmUmn,  is  a  maxim 
founded  in  good  sense,  and  not,  I  apprehend,  confined  to  this  country  only. 
When  a  court  is  oailed  upon  to  a^indicate,  they  have  the  right  to  assume  that 
the  person  bringing  forward  an  allegation  states  his  ease  in  the  best  way  in 
which  it  is  eapabie  of  being  stated."  It  is  not  competent  to  the  party  pleading 
it  to  insist,  to  the  prejudice  of  his  opponent,  upon  a  construction  that  will  make 
it  bad.    (ifbors  ▼.  Fartter,  6  Common  Bench  Rep.  220.) 

a.  Where  the  parties  go  to  trial  on  an  issue  of  liset^  the  pleadings  objeeted  to 
will  be  construed  with  greater  liberality  than  where  the  objection  has  been 
pointed  out  by  demurrer.  {8t,  J^kn  ▼.  Northmp,  28  Barb.  26 ;  and  see  Oatlff  v. 
Alien,  22  Barb.  S94).    See  ants,  pi  227  / 

h.  Oeneral  statements  in  a  complaint,  which  are  evidently  qualified  and 
intended  to  be  qualified  by  subsequent  parte,  SMist  be  taken  aacordingly  with 
such  qualifie^lM,  and  not  as  absolutely  as  if  the  qualification  were  not  added. 
(Page  ▼.  B^d^Wi  How.  416.)  A  general  allegation  followed  by  a  specific  one  is 
govened  by  the  latter.  And  although  the  specinc  allegation  is  unnecessary, 
vet  having  been  made  and  the  general  allegation  being  qualified  by  it,  it  cannot 
be  njeeted  as  surplusage ;  thus  where  the  condition  was  that  all  suits  in  the  su- 
preme court  were  to  be  diaeontinued>  meaning  three  ^ectment  suits  in  the  name 
of  P.  M.  H.,  one  against  Norman  P.,  one  against  Nelson  P.,  and  one  against  S.  D., 
and  the  allegation  of  performaaoe  was  that  all  suits  in  the  supreme  court  were 
disoonUnuea,  as  in  the  condition  of  said  bond  stipulated,  meaning  these  eject- 
ment suits  in  the  name  of  P.  M.  H.  against  Nelson  P.  and  one  against  &  D.,  notning 
being  said  as  to  the  suit  against  Norman  P.  and  it  not  appearing  to  have  been  in 
any  waj  discontinued,  it  was  held  on  demurrer  alleging  for  cause  thst  the  com- 
plaint md  not  show  performance  of  the  stipulations  as  to  the  suit  of  Norman  P., 
that  the  demurrer  was  well  taken  and  that  the  complaint  was  defective.  (Hatch 
▼.  Peet,  28  Barb.  576). 

a  Where  there  is  an  averment  of  a  legal  conclusion  at  variance  with  an  admit- 
ted faet»  the  fact  will  be  regarded  and  the  legal  conclusion  disregarded  (Jomee  v. 
J%e  Phamx  Bank,  4  Selden,  236) ;  and  the  averment  of  a  mt^re  conclusion  with- 
out any  fact  to  warrant  it^  is  always  disregarded  (Sehenk  v.  Naifhr,  2  Duer,  678 ; 
and  see  Garr  v.  Selden,  4  Corns.  91 ;  Siblee  v.  Waffle,  16  N.  Y.  180) ;  and  this  has 
been  held  of  an  allegation  that  the  defendant  ie  indebted  or  remaine  indebted 
(Woodruff,  J.,  Chmiberlainy,  Kaylar,  2  £.  D.  Smith,  189) ;  that  a  defendant  was 
liable  under  a  special  contract  ^Awie  v.  Acker,  11  How.  168^ ;  that  an  instrument 
was  a  mortgage  (Fairbank*  v.  Bloomfield,  2  Duer,  863);  and  so  of  the  allegation 
**  unlawfully  converted  "  (id.  864);  and  see,  in  note  to  section  160,  pott,  Decker  y. 
Matthewe  (2  Eernan,  &2l\  8L  John  v.  OHffith  (1  Abb.  40). 

d.  Where  the  complaiot  alleged  the  recovery  of  a  certain  judgment,  and 
that  it  was  a  lien  and  incumbrance  on  certain  real  estate,  but  it  did  not  state 
that  the  judgment  had  been  docketed,  and  it  waa  objected  to  on  the  trial  as 
iosufilcient  by  reason  of  the  omission  of  this  statement,  it  was  held  that  the 
fact  that  the  judgment  was  docketed  would  be  implied  from  the  statement  of 
the  recovery  of  the  jodgmeot,  and  that  it  was  a  lien  and  incumbrance.  (Cody 
y.  Allen  ,  2a  Barb,  894.) 

e.  Where  the  complaint  alleged  "  that  Abner  Sanford  was  appointed  to  collect 
the  money    «    •    •    and  that  no  personal  demand  was  made  by  the  said  Abner 
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Sanford,"  and  suoh  allegstioD  vm  not  deniad,  the  ooQii  taid,  it  did  not  follow 
from  the  allegation  that  no  penonal  demand  vaa  made  by  anj  person  anthorised 
to  reeeiye  the  anm  demandedy  and  other  thaa  the  said  Abner  Sanford."  {Manic$ 
Y.  Mayor  of  N,  Y.,  4  Selden,  182.) 

a.  An  allegation  in  a  eomplaint,  that  the  plaintiff's  intestate  vas  in  the 
employ  of  the  defendants  as  an  etigineer  lipon  their  locomotive  while  it  was  in 
their  use  and  service,  was  held  to  be  sufficient  to  show  the  existence  of  the  rela- 
tion of  master  and  servant  between  the  parties.  {ItMUlasn  y.  Saraioga  Klroad 
Co.,  20  Barb.  462.) 

h.  From  an  allegation  in  a  complaint  that  the  plaintiff  was  the  owner  and 
entitled  to  certain  real  estate  referrea  to,  it  cannot  be  inferred  that  the  plaintiff 
ever  was  in  ponession  of  such  real  estate.    {Carpenter  v.  Siillwell,  8  Abo.  460.) 

e.  In  an  action  on  a  policy  of  insurance  against  fire,  proof  that  there  was  no 
force-pump  in  the  building  destroyed,  is  admissible  under  an  allegation  in  the  an- 
swer that  the  plaintiff  on  his  application  for  ioanranee  warranted  that  the  build* 
ing  contained  such  foree-pnmp,  and  that  he  removed  the  same  before  the  fire. 
Construing  the  offer  of  such  evidence  as  one  to  prove  that  there  was  no  foree- 
pump  in  the  bnilding  at  the  time  of  the  warranty,  it  supported  the  substantive 
ground  of  defence,  namely,  that  the  defendant  had  not  had  the  protection  against 
oeinff  made  liable  on  its  contract  of  indemnity  which  the  plaintiff  stipulated  it 
should  have,  and  the  variance  is  one  which  should  bo  disregarded  or  an  amend* 
ment  allowed.    {MeComber  v.  l\e  OraniU  Int.  Co.,  16  H^  T.  496.) 

d.  An  allegation  in  a  complaint  that  eertaia  drafts  were  accepted  by  a  corpo- 
ration, by  their  treasurer,  includes  an  averment  of  authority  to  the  treasurer  to 
accept  tM  drafts,  inasmuch  as  the  company  could  not  accept  by  him  unless  he 
had  such  authority.    {Partridge  v.  Badger ,  86  Barb.  146.) 

e.  Where  it  was  alleged  that  there  was  an  instrument  in  writing  purporting 
to  be  the  last  will  and  testament  of  J.  M.,  deceased,  and  to  be  duly  executed  by 
htm  and  attested  as  such,  that  the  instrument  was  admitted  to  Hibate  as  a  will 
of  real  and  personal  estate ;  that  letters  testamentary  were  isMR,  and  that  the 
persons  named  as  executors  qualified,  it  was  objected  that  there  was  no  snfiieient 
allegation  that  J.  M.  made  a  will ;  but  it  was  held  that  the  allegation  was  in 
Bubstanee  and  effect  **  not  onlv  that  there  was  an  instrument  in  writiag  which 
purported  to  be  a  will  and  to  be  dul^  executed,  and  attested  as  such,  but  that  by 
the  decree  of  the  proper  court  having  jurisdiction  in  such  matters,  it  had  been 
adjudged  and  declarea  that  there  is  a  will."    {Maeon  v.  Jonee,  18  Barb.  467.) 

/.  To  allege  that  a  party  has  '*  furnished  proof  of  his  interest,"  is  not  equivalent 
to  an  allegation  that  he  has  an  interest.  (  wUliame  v.  /iti.  Co,  of  N.  Awu,  9  How. 
8*74.) 

g.  Where  the  covenant  was  that  the  legislature  had  a  right  to  convey,  and 
the  breach  was  that  the  legislature  had  no  authority  to  convey,  held  sufficient; 
for  if  the  legislature  had  no  autkoriiy  they  had  no  right,     {Fieteher  v.  Feek,  6 
Cranch,  87  ;  2  Cond.  R.  816.) 

h.  An  averment  in  a  complaint  of  making  a  written  instrument,  is  equivalent 
to  averring  a  delivery  {Prindle  v.  Carruiheref  16  N.  T.  426) ;  but  where  a  deed 
is  set  up  in  an  answer,  it  is  not  tuffieient  to  say  it  was  **  executed  in  due  form  of 
law:^  aelivery  and  acceptance  also  must  be  averred.  (  WJUtloeke  v.  J^eke,  8  Edw. 
Gb.  R.  181.) 

i  Notice. — Counsel  org, :  A  statement  that  a  person  had  notice  is  proved  by 
evidence  of  n  notice  served  on  his  agent.  Alderson,  B. :  You  have  pleaded  the 
knowledge  of  the  party;  that  means,  of  the  party  making  the  contract  (Hiek- 
man  v.  Femie,  1  Horn  A  Hnrl.  168.)  Where  the  plaintiff  avers  facts 
amounting  to  an  excuse  for  not  giving  notice  of  non-payment,  and  proves  such 
facts  on  the  trial,  he  may  reeover  although  he  has  also  averred  notice  and  gives 
no  proof  thereof.  The  latter  averment  may  be  regarded  as  surplusage.  (Fur- 
eham  v.  Maitieon,  6  Duer,  687.) 

j.  The  words  "as  such  attorney**  amount  to  nothing,  as  it  is  a  question  of 
construction  upon  the  facts  and  circumstances,  whether  or  not  the  employment 
was  in  that  character.    (Coleridge,  J.,  Bx  parte  Webb,  1  New  Pr.  Cas.  218.) 

k.  Accepted — ^An  averment  that  a  defendant  accepted  a  bill  of  exchange  is 
equivalent  to  an  averment  that  the  bill  was  presented  to  him  for  acceptance, 
and  that  he  had  sight  thereof  when  he  accepted  it    {Orahrnn  v.  Machado,  6 
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Buer,  514.)  And  it  implies  an  aoeeptanoe  in  writiDg.  {Bk,  of  Lowville  ▼.  Ed- 
wardian Bow.  216.) 

&  Award, — In  pUadiDg,  "no  momrd^  means  " fto  vo/tcf  award."  (Dresser  r. 
SUmsfield,  14  M.  <fc  W.  822.) 

b.  Conversion  means  "  wongfui  tonvwsion,''  (  Tounf  v.  Cooper^  20  Law  Jour. 
R.  186.  Ex.) 

e.  ^^ry.-^Wbere  the  cornplaict  alleges  an  entry  on  defendanifs  premises,  and 
doing  damage  therein,  without  alleging  the  entry  to  hare  been  by  force  or 
wrongful,  the  coort  will  infer  that  the  entry  was  lawful  (Tumsr  ▼.  McCarthy , 
4  £.  D.  Smith,  248.) 

d  Indorsed. — ^Where  a  eopy  of  the  notioeis  set  forth  in  theoomplaiot,  the  word 
"indoned  "  or  the  abbreTtation  **  iod'd  "  prefixed  to  the  sigpiature  of  the*  peyee, 
is  a  soffieient  averment  of  his  indorsement.  (Priee  ▼.  MeClave,  6  Dner,  544 ; 
Fk  of  Oenena  r.  GnlieK  8  How.  57.) 

«.  Indorsed  implies  "  lawfully  indorsed"  (Mitohell,  J.,  Medtanie^  Bk.  Asso.  ▼. 
Spring  Valley  Shot  Comp.,  25  Barb.  421) ;  and  includes  deliirery.  (Bk.  of  Loith 
Me  V.  Edmarde,  11  How.  216.) 

f.  Lease. — ^Where,  in  a  pleading,  a  lease  is  refeired  to,  but  it  '*  is  not  said  to  be 
an  indenture  ezeeuted  by  t>oth  parties^  but  is  simply  said  to  be  in  writing,"  the 
lease  referred  to  must  be  taken  to  be  a  parol  demise.  (Brown,  J.,  Veman  y.  iBmith, 
15  N.  T.  882.) 

g.  Negligenee. — ^D<»grees  of  negligence  are  matters  of  proof,  and  not  of  arer- 
ment  An  allegation  of  nogligence  ia  sufficient  to  include  gross  as  well  as 
ordinary  negligence.    (Neltm^  t.  West.  JL  B.  Corp.,  15  N.  Y.  4{K).) 

k.  Overpayment. — ^Where  a  complaint  alleges  an  overpayment,  and  clahns 
judgment  for  the  sum  overpaid,  the  averment  will  be  construed  to  mean  an 
overpavment  in  money.    (Afann  v.  Morewood,  6  Sand.  557.)  , 

i  Siyned — ^Where  a  copy  of  the  note  is  8«t  forth  in  the  comptaint,  the  word 
"signed'*  prefixed  to  the  name  of  the  maker  is  a  sufficient  averment  that  the 
note  was  m^de  by  him.  (Friee  v.  McClave,  6  Duer,  544;  B'k  of  Geneva  v. 
OwUek,  8  How.  51.) 

j.  Sole  heir. — Where  a  complaint  alleged  that  W.  J.  8.  died  seized  of  real 
estate,  leaving  no  child  capable  of  inheriting,  and  that  the  land  thereupon 
deaoeoded  to  F.  S.,  as  sole  heir  at  knSf  ^,  held  that  this  must  be  regarded  ss 
eouivaleot  to  an  allegation  l^at  F.  S.  waa  W.  J.  S.'s  heir  and  only  heir-at-law, 
(Si.  John  V.  Hortkrup,  28  Barb.  26.) 

k.  To  what  period  of  time  the  alleffoiums  of  a  pUadiny  refer.-— The  allegations 
in  a  pleading,  in  the  absence  of  any  averment  to  the  contrary,  are  construed  as 
referring  to  the  time  when  the  pleading  is  verified  or  served,  and  not  to  the  time 
when  the  action  was  commenced,  or  the  accrual  of  the  cause  of  action.  (Fisher 
V.  FiM^y  12  Adol.  d  El.  654  ;  F\tithfuk  v.  Ashley,  1  AdoL  <k  EI.,  N.  S.,  183  ; 
Prinile  v.  Caruthers,  15  N.  Y.  426;  Wheeler  v.  Heermans,  8  Sand.  Ch.  R.  597.) 
To  an  allegation  of  the  complaint  that  the  defendant  is  the  owner,  an  allegation 
in  the  answer  that  ha  is  not  the  owner,  was  held  nocertain,  and  that  it  should  go 
forther  and  allege  that  he  whs  not  such  owner  at  the  time  of  the  commencement 
of  the  action.  (Martin  v.  Kanouse^  2  Abb.  829 ;  see  Bendy  v.  Powell^  8  M.  <b 
W.  442;   Warmek  v.  Beswiek,  10  B.  4t  C.  676 ;  B<^  v.  Weeks,  4  Den.  322.) 

§  160.  [137.]  (Am'd  1849.)  Irrelevant  or  redundant.  In- 
defimte  or  imcertam. 

If  irrelevant  or  redundant  matter  be  inserted  in  a  pleading, 
it  may  be  stricken  out,  on  motion  of  any  person  aggrieved 
thereby.  And  when  the  allegations  of  a  pleading  are  so  indefi- 
nite or  uncertain  that  the  precise  nature  of  the  charge  or  de- 
fence is  not  apparent,  the  conrc  may  require  the  pleading  to  be 
made  definite  and  certain  by  amendment. 

/.  It  has  been  doubted  whether  this  section  has  any  relation  to  defences  which 
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consist  of  mere  denialB  of  the  nU^rmtions  of  the  complaint  {Otis  ▼.  Rou,  8  Hov. 
195) ;  or  to  demurrers  (Smith  v.  Srovm^  6  id.  883.) 

a.  Redundant — Reaandant  and  irrelevant  are  not  eqniyalent  temui  Matter 
which  iB  irrelevant,  it  Ib  trne,  is  also  redundant:  but  the  eonversaisby  no  means 
true.  A  needless  repetition  of  material  avermenta  is  redundancy;  although  the 
facts  averred,  so  far  from  being  irrelevant,  may  constitute  the  whole  cause  of 
action.     {Bomnan  v.  ShMm,  5  Sand.  660.) 

b.  Irrelevant, — Matter  is  irniewint  in  a  pleading  which  has  no  bearing  oo  the 
subject-matter  of  the  controversy,  and  cannot  affect  the  decision  dt  the  court. 
(Fabrieotti  v.  Launitz,  1  Code  Rep.,  N.  S.  121.)  If  material  only  as  affecting  the 
damagea  {fi^(ff  ▼  Foster,  9  How.  87),  or  the  costSi  it  is  not  irrelevant  ( Van  Ren- 
sellaer  v.  jBriee,  4  Paige,  177.)  Hence,  the  true  test  of  the  materiality  of  averments 
sought  to  be  struck  out  is,  to  inquire  whether  such  averments  tend  to  constitnta 
a  cause  of  action  or  defence,  and  if  they  do  they  are  not  irrelevant.  (IngermU  ▼. 
Ingersoll,  I  Code  Rep,  N.  &,  102 ;  AveriU  v.  Tuylor,  6  How.  476 ;  1  Code  Bep., 
N.S.,4(H.) 

e.  Where  a  fact  is  stated  in  a  pleading,  which  of  itself  constitutes  a  cause  of 
action  (or  a  defence  to  the  action),  the  intent  to  rely  upon  it  is  a  neoeseary  infer- 
ence. Ko  allegation  to  that  effect  is  requisite,  and  if  made  it  is  irrelevant  and 
redundant    (Stndford,  J.,  in  Bridge  v.  Paytony  5  Sand.  216.) 

dL  If  a  defence  is  sufiScientby  itself,  it  will  not  be  rendered  irrelevant  by  b^ng 
united  with  another  in  the  same  answer.  Thus,  in  an  action  to  recover  possession 
of  personal  property,  an  answer  which  set  up  as  a  firat  defence  a  denial  of  any 
knowledge  or  information  sufficient  to  form  a  belief  aa  to  the  plaintiff's  title,  and 
as  a  second  defence  a  claim  of  lien  for  advances  made  on  the  proper^, — ^it  waa 
held  that  the  second  defence  did  not  render  the  first  irrelevant.  (Townmnd  v. 
PlaU,  8  Abb.  827.) 

«.  A  defence  should  not  be  striken  out  because  it  contains  matter  which  may 
be  proved  under  a  general  denial.    {HoUenhede  v  Clow,  9  How.  292.) 

/.  If  a  party  make  distinct  though  immaterial  allegations,  and  ina  traversablo 
form,  he  cannot  move  to  strike  out  his  adversaries'  pleadioff  taking  issue  thereon. 
(King  v.  Utiea  Ins.  Oo,t  6  How.  485 ;  and  see  Anon,,  2  Code  Rep.  67.) 

g.  Where  the  plaintiff  applies  to  strike  out  a  denial  as  being  a  aenial  of  an 
immaterial  allegation, — in  such  a  case  it  seems  a  good  test  to  ask  the  plaintiff  if 
he  will  consent  to  strike  out  the  allegation  in  his  complaint ;  if  he  consent,  than 
to  grant  his  application ;  if  he  will  not  consent,  then  to  deny  his  application. 
Such  a  course  is  suggested  by  the  eases  of  GuUs  v.  Swrridge  (9  Queen's  Bench  R. 
1016;  4  Dowl  <k  L  642;  11  Jar.  685)  and  Tallie  v.  Tallu  (16  Jur.  744;  21 
Law  Jour.  Rep.,  N.  S.,  Q  B.,  269 ;  11  £ng.  Law  and  £q.  Rep.  457).  In  a  note  to 
Tallii  V.  Tallie  (18  Eng.  Law  ft  £q.  R.  154)  it  is  said,  it  is  not  a  general  rule  of 
practice,  that  where  the  plea  traverses  an  allegation  in  the  declaration,  and  the 
plaintiff  demurs  to  the  plea,  the  plaintiff  will  he  put  to  his  election,  whether  the 
demurrer  shall  be  set  aside  as  frivolous  or  the  allegation  traversed  be  struck  out; 
though  this  will  be  done  if  the  plaintiff's  pleading  appear  to  be  bo  framed  as  to 
entrap  or  unfairly  perplex  the  defendant 

A  After  stating  the  facts  on  which  the  pleader  relies  to  establish  his  cause  of 
action  or  defence,  it  may  sometimes  be  necessary,  to  ensure  certainty,  to  add  the 
conclusion  which  he  draws  from  such  facts ;  but  the  statement  of  such  conclusion 
will  never  vitiate  the  pleading,  and  probably  would  not  be  struck  out  as  redun- 
dant Thus,  where  a  complaint,  after  statine  the  facts,  proceeded :  *'  Whereupon 
the  plaintiff  became  entitled  to  the  possession  of  the  said  note,"  the  court,  on 
appeal,  and  in  considering  the  sufficiency  of  the  complaint  generally,  said,  "  It 
was  probably  not  necessary  to  state  this  conclusion  upon  the  facts  stated;  but  it 
can  do  no  harm."  (Marvin,  f.,  Decker  v.  Matthews^  2  Eernao,  821.)  And  by 
Roosevelt,  J.  (St.  John  v.  GriffitK  1  Abb.  40) :  "  I  see  no  objection  to  the  plain- 
tiff's stating,  in  addition  to  the  fact,  what  he  considers  to  be  its  legal  effect;  such 
a  statement  may  or  may  not  be  an  '  unneeesaary  repetition,'  aaoording  to  oiroum- 
stanceSb" 

Instances  of  allegaiions  adjudged  irrelevant  or  redundant. 

See  ante,  pp  148  a,  5,  149  a,  5,  170  c 

i.  An  allegation  that  **  the  said  H.  has  sometimes  pretended  that  he  furniahed 
the  said  C.  <k  C.  the  means  to  pay  the  said  draft,  or  repaid  them  therefor;   but 
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■neli  aneg»li4m  ifl  untme^  and  all  moneys  reoeiyed  by  them,  said  G.  A  C,  from 
•aid  H.,  to  be  applied  in  any  way  towards  snch  draft,  were  the  proceeds  of  a 
dneonnt  of  a  new  draft,  upon  said  0.  A  C"  drc.,-— was  struck  out  as  irrelevant. 
{dark  ▼.  Harmood,  8  How.  4*70.) 

a.  If  a  note  is  duly  presented  for  payment  and  parent  reftised,  and  notice 
of  soefa  presentment  and  refusal  sent  to  the  endorser,  it  is  immaterial  whether  or 
not  snch  notice  waa  ever  reoeiTad  by  him ;  and  therefore,  in  an  action  against 
an  endorser  of  a  note,  an  answer  that  the  defendant  did  not  receive  the  notice 
of  presentment  and  dishonor,  would  be  irrelevant.  {JEdffert&n  y.  Smith,  8  Duer, 
614.) 

6.  Where  a  plaintiff  has  an  option  either  to  sue  on  contract  or  tort^  and 
he  elects  to  sue  on  contract  in  the  form  for  money  received  to  plaintiff's  use,  all 
allegations  as  to  firaud  on  the  part  of  the  defendant,  in  reference  to  the  alleged 
cause  of  action,  are  redundant  and  irrelevant.  {Sellar  v.  Saget  IS  How.  681 ;  and 
see  Lamarmm  v.  AtlmnHc  Mut  In$.  Co.,  8  Duer,  681.) 

e,  Uneertaimty, — Wherever  the  pleader  desires  to  sho^  a  conclusion  different 
from  that  wiuoh  the  law  would,  pnmafaeie^  draw,  he  must  state  the  facts  which 
remove  such  primorfa^e  conclusion;  but  if,  instead  of  stating  the  facts,  the 
pleader  merely  states  the  conclusion,  the  fault  is  uncertainty,  not  insulEksiency, 
and  the  remedy  of  the  opposite  party  is,  by  motion,  to  have  the  pleading  made 
certain,  by  amendment  {Martin  v.  Kanoute,  11  How.  568;  2  Abo.  82'7.>  Thus, 
primm  facie,  a  judgment  in  favor  of  a  party  belongs  to  him;  and  if  the 
pleader  desires  to  show  that  it  is  otherwise,  he  should  state  the  facts  which  make 
It  otherwise;  and  if,  instead  of  stating  the  facts  to  tAoio  that  the  judgment 
belongs  to  some  one  other  than  the  party  in  whose  favor  it  was  recovered,  he 
merely  states  that  it  belongs  to  that  other— the  real  fault  is  uncertainty,  and 
should  be  remedied  by  motion  to  make  it  certain.    (Id.) 

AUegaHone  of  time,  place,  quantity,  quality,  and  value, 

d.  If  the  time  when  a  fact  happened  is  material  to  constitute  the  cause  of 
action,  it  should  undoubtedly  be  stated.  The  fact  without  the  time  would  be 
insufficient  to  constitute  the  cause  of  action ;  but  if  the  time  is  inamaterial,  a 
demurrer  wiH  not  lie  for  omitting  to  state  it  (The  People  v.  Ryder,  2  Kerns n. 
439.)  The  remedy  is  by  motion  to  make  the  pleading  dennite  and  certain,  (/d ; 
and  see,  to  the  same  eflfect^  Naeh  v.  Brown,  18  Law.  Jour.  Rep.,  N.  &.  [G.  P.],  62; 
Paune  ▼.  Bamner,  15  idL  [Gh.],  100 ;  Marehall  v.  Powell,  8  Law  Times  [Q.  B.],  159  ; 
and  IS  Jurist,  126.)  The  day  on  which  it  is  alleged,  in  pleadinff  under  a  vide- 
licet,  that  an  act  is  done,  is  usually  immaterial ;  and  if  a  day  stated  under  a  vide- 
licet 18  inconsistent  with  any  allegation  of  the  pleading,  the  allegation  of  the  day 
may  be  regarded  as  surplusage.  (Leeter  v.  Jewett,  1  Keman,  460 ;  lAfon  v.  CIotk, 
4  Selden,  148 ;  he  v.  Scott,  9  Dowl  Pr.  C.  998.) 

e.  In  an  action  for  slander,  the  allegation  of  the  time  of  uttering  the  slander 
is  immateriaL    {Potter  v.  Thompeon,  22  Barb.  87.) 

/.  Where  it  is  important  to  show  that  a  particular  fact  alleged  in  a  pleading 
occurred  after  the  happening  of  some  other  event,  it  is  in  most  cases  sufficient  to 
allege  that  such  fact  occurred  after  such  otiier  event  {Martin  v.  Xanouee,  2  Abb. 
881 ;  and  see  Brown  v.  Harmon,  21  Barb.  510;  Bee$ley  y.  Vdby,  6  Bing.  N.  G. 
87) ;  but  an  allegation  that  plaintiff  was  not  advised  of  fraud  until  long  efim',  is 
too  vague  and  uncertain  to  be  the  basis  of  any  action  in  a  court  of  justice. 
{Johneon  v.  Johieon,  6  Ala.  R.,  N.  S.,  101 ;  and  see  Bertine  v.  Varian,  I  £aw.  Gh. 
R.  843.) 

g.  A  declaration  for  goods  sold,  dec.,  which  did  not  allege  the  time  of  sale,  held 
sufficient  on  special  dernurrer  {Lane  v.  Thelwell,  8  Gr.  M.  A  R.  140 ;  1  Tyr.  <k  G. 
852;  4  Dowl.  705;  but  see  ante,  166  a);  so  was  a  declaration  which  made  profert 
of  letters  testamentary,  but  omitted  the  date  when  the  letters  were  ffrsnted. 
{Hughes  v.  Williams,  2  Gr.  M.  <k  R.  831 ;  4  Dowl.  169^  The  day  on  which  it  is 
alleged,  in  a  declaration  in  trespass  for  mesne  pronts,  that  the  plaintiff  was 
ejected,  and  that  on  which  possession  was  recovered  by  him,  are  not  material. 
(ive  V.  Scott,  9  Dow.  P.  G.  993^)  By,  sot  material,  is  meant,  it  may  be  departed 
from  in  evidence;  but  allegations  fn  respect  to  time,  like  all  other  allegations, 
are  evidence  against  the  party  making  them,  as  his  admissions.  {Andrews  v. 
Chadbowme,  19  Barb.  149.)    Thus,  where  in  an  action  by  the  indorsee  of  a  note, 
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-which  beeame  due  on  the  12th  of  Janaary,  it  was  alleged  in  the  eomplaiot  thai 
the  indoraement  was  on  the  22d  of  Febmary,  it  was  h«]o,  there  hetng  noevidenee 
as  to  time,  the  defendant  mif^ht  properW  repoee  on  the  allegation  in  the  eom- 
plaiot, and  claim  the  benefit  against  the  piaintiif  of  a  payment  made  to  the 
plaintiff *8  indorser  before  the  aUeged  time  of  indorsementb  (Id.)  An  all^tion 
10  a  complaint  that  the  "plnintiff  f3[terwards,  to  wit,"  on  a  day  fpeeified,  paid  eeiv 
tain  moD«ys,  does  not  preclude  him  from  showing  that  the  pajmeni  was  made  at 
an  earlier  day,  for  the  porposeof  claimtng  interest  {Lifony,  dark^  4  Sekien,  148.) 

a.  PUiee  of  making  contract  when  materiai,  to^be  alleaed. — Where  a  plaintiff 
seeks  to  enforce  in  the  courts  of  this  State  a  contract  which  by  the  laws  of  thia 
State  is  void,  be  must  state  vhirt  the  contract  was  made;  and  that  by  the  law  of 
the  place  where  made  it  was  yalid.  {Tkateher  v.  Morris,  1  Keman,  440.)  Ac- 
cormngly,  where  in  a  suit  to  recover  prise-money  drawn  by  tickets  owned  by 
the  plaintiff  in  a  lottery,  alleged  to  m  authorised  by  the  laws  of  the  State  of 
Marylaod,  the  complaint  did  not  state  where  the  tickets  were  sold  or  purchased, 
held  on  demurrer  that  the  complaint  did  not  state  a  cause  of  action  enforceable 
in  the  courts  of  this  State  (id.) ;  and  whenever  the  matters  pleaded  are  local  in 
their  nature,  the  allegation  of  place  is  material  and  the  subject  of  the  issue. 
(  VwmilyuL  ▼.  BetitUy,  6  Barb.  429.) 

b.  An  omission  to  allege  the  time  and  place  at  which  an  act  stated  in  a  plead* 
ing  was  done,  does  not  render  the  pleading  insufficient  or  demurrible  {Carpenter 
▼.  ^rowfi,  6  Barb.  147);  and  although  it  has  been  said  that  '^When  one  agrees  to 
sell  and  deliver  at  a  particular  place,  and  the  othes  agrees  to  receive  and  pay,  an 
averment  by  the  purchaser  of  a  readiness  and  willingness  to  receive  and  pay  tU 
thai  placet  ^^  ^**o  ^^  sues  for  a  non-delivery,  is  indispensably  necessary  to  a  good 
complaint"  (Bockes,  J.,  Clark  v.  DaUa,  20  Barb.  65), — ^yet  if  in  such  a  case  ^e 
complaint  alleges  a  general  readiness  and  willingness  on  the  part  of  the  plaintiff 
to  perform  his  part  of  the  contract,  this  would  imply  a  readiness  and  willinffness 
to  perform  at  the  particular  place ;  and  therefore  of  such  a  complaint  it  could  not 
be  said  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  but  it 
might  properly  enough  present  a  case  where  the  defendant  would  be  entitled  to 
call  on  the  plaintiff  by  motion  to  amend  his  complaint  by  stating  specifically 
whether  or  not  he  intended  to  allege  a  readiness  and  willingness  to  perform  at 
the  place  in  c^Uitttion.    (Id.)    See  ante,  pp.  158/  187  a,  177  d 

e.  Allegations  with  regard  to  quantity  are  rarely  necessary  unless  the  subject 
of  Ihe  averment  is  a  record,  a  written  inBtrttment»  or  an  express  contract  (  Van 
lienaeelaer  v.  Jonee,  %  BarU  548.) 

d.  Allegations  and  proof  of  value  only  go  to  the  quantum  of  damagea  Alle- 
gatieas  of  value  are  not  traversable.  (CannoeeY.  Meir,  2  E.  D.  Smith,  814; 
Haekeit  v.  Mkhmrde,  3  tdl  IS;  Woodruff  v.  C7ooA^  25  Barb.  505:  see,  however, 
Archer  v.  Boudinet,  1  Code  Rep.,  N.  S.,  378.1 

e.  Namee  of  ptreotte. — ^Tlie  omission  of  the  first  names  of  persons  in  pleadings 
(unless  excused  by  averment)  makes  the  pleadings  indefinite^  and  uncertain. 
{Aj^lemana  v.^Umshe,  14  M.  <&  W.  154:  Adaie  v.  McLean,  15  id.  277.)  [The 
averment  of  exease  is  that  the  first  name  is  unknown  to  the  pleader.  This  aver- 
ment, although  in  this  respect  necessary,  is  not  traversable.  It  is  necessary  to 
diow  that  the  pleader  has  made  the  pleading  as  eertnin  as  it  was  in  his  power  to 
make  it]    See  secttan  175  poet. 

Inetancet  of  allegations  a^^udged  indejinite  and  uncertain. 

f.  The  allegation  was,  that  S.  "failed  to  fulfill  his  obligations  by  virtue  of 
saij  ilMtrmment*'  Whether  he  "  failed  to  fulfill  his  obligations  or  not,  is  a  con- 
clusion of  law  to  be  derived  from  the  facts  when  they  are  made  to  appear.  It  is 
not  an  issuable  fact  The  plaintiff  should  have  stated  such  facts  as,  if  contro- 
verted, he  intended  to  prove  to  show  a  breach  of  the  agreement  by  S.,  as,  that 
he  had  refused  to  execute  the  deed ;  and  having  stated  the  facts  which  he  was 
advised  were  suffioieot  to  show  S.  in  deCsult,  the  defendant  would  have  had  the 
right  to  controvert  them  ;  or,  if  he  denied  that  they  were  sufficient  to  constitute 
a  breach,  he  might  bj  demurrer  have  taken  the  judgment  of  the  court  on  the 
question.  To  say  that  S.  has  failed  to  fulfill  his  obligntions,  is  no  more  than  say- 
ing that  he  haa  broken  his  oontraot^  or  that  the  plaintiff  is  entitled  to  judgment 
It  involves  no  question  of  fact;  it  is  merely  the  plaintiff's  infereoce  from  a  state 
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of  faete  whidi  he  has  not  thought  fit  to  dkolose."  (Harrb,  J.)  Van  Shaack  y. 
Witme,  16  Barb.  96.) 

a.  An  allegaiion  that  a  party  was  compelled  to  pay  hy  a  eonrt  of  competent 
jnrisdietioii,  inthoat  aaying  what  eoart^  ia  too  indefinite ;  and  so  of  an  allegation 
that  a  party  waa  discharged  by  due  eonrse  of  law.  {Paekard  r,  Sili,  7  Cow.  442 ; 
and  aee  2  Johna.  497.) 

&.  Perhaps  a  pleading  in  the  Ibrm  soch  as  was  known  in  the  fbrmer  system  as 
the  common  coanta,  would  not  be  snffietently  definite  and  certain.  (^/ancAortf 
▼. Sirml,  8  How.  66 ;  Wood  v.  Anihtmy,  9  id.  IB;  JSno  r.  Woodmorth,  1  Code  Rep., 
K.  a,  2«3;  Alien  ▼.  FaUenon,  8  Selden,  479 ;  JDowt  ▼.  HoUhkin,  10  New  York 
Leg.  Oliei  881.) 

c.  When  the  faets  are  not  really  stated  with  sufficient  certatniy,  the  introduc- 
tion of  the  words  •«  certain  "  (18  East,  102,  116;  1  B.  and  P.  98,  102  ;  2  id.  120, 
265;  Bmnett  y. Sapors  of  Pixle^.l  Johns.  R.  249;  1  Saond.  298,  n.  1),  "duly," 
*'  lawfully,"  '^sofficient,"  will  not  ayail  to  make  the  fact  certain.  (  Van  Kt%i  t. 
HamUiony  19  JFohna.  R.  849.) 

The  following  allegations  faaye  been  held  not  sufiieiently  certain :-~ 

d.  That  referees  duly  made  their  award.  (Bverard  v.  FaUrscn,  6  Taunt  646 ; 
2  Marsh,  804.)  That  plaintiff  was  dultf  appointed  administrator  (Beach  ▼.  King, 
17  Wend.  17);  or  duly  appointed  receiver  {OilUtt  v.  Fairekildj  4  Denio,  88; 
Wkiie  T.Jof,  8  Kern  an,  86).  That  an  act  was  done  in  a  **  suspicions  manner" 
(JTittr  T.  Kaye,  4  Taunt  84) ;  or  "  according  to  sUtuU  "  (  Walker  v.  MaaewelL  1 
Mass.  104);  or  that  the  defendant  had  made  **  repeated  acknowledgments"  {Blood- 
good  T.  Bruenj  4  Selden,  866);  or  that  "by  virtue  of  a  certain  writ  or  other 
wanrant "  (1  Saund.  298,  n,  I) ;  or  that  it  was  done  '*  in  due  course  of  law  "  (2 
Johna.  R.  487);  or  that  he  was  "compelled  to  pay"  (Packard  t.  IfiU,  7  Cow. 
448);  or  that  plaintiff  is  indebted  on  account  of  previous  transactions 
( Wiffffina  ▼.  O^nM,  8  Sand.  788), — is  not  sufficiently  certain.  Other  necessary 
ehaiigea  (Barker  v.  Tkorold,  1  Saund.  47). 

«.  To  allege  in  an  answer  that  a  ship  was  seised  "  as  price  "  (Soak  v.  Tifrrell, 
Oardi.  81),  that  the  iaetrament  soed  on  had  become  void  (Lmait  v,  Preston,  1 
Show.  290;  Skin.  808),  or  that  a  party  had  been  **  guilty  of  contempt  as  well  by 
acts  aa  by  words**  (ColUtt  v.  Shrewelmrffy  2  Leo.  84),  or  that  he  did  "  not  detain  " 
{Rer  ▼.  Winion,  6  Term  R.  89X--eee  ante,  pp.  160  «,  180  a,  181  d,  166  a,  186  /, 
186  & 

/.  Xms  d^nitenese  and  certainty  i$  required  when  the  facte  lie  more  in  the 
knowlege  of  the  oppoeite  party  than  of  the  pleader. — ^This  was  the  rule  formerly. 
(Stephen's  Plead.  870.)  If  the  pleader  alleges  he  is  heir,  he  must  show  his  pedigree, 
and  how  he  became  heir;  but  if  he  alleges  his  opponent  is  heir,  that  is  sufficient, 
without  more.  (2  Saund.  7  c,  note ;  see  St.  John  v.  Nortkrup,  28  Barb.  26 ; 
Bieharda  v.  Bdiek,  17  id.  270.)  In  alleging  the  opposite  party  to  be  an  assii^nee, 
it  is  not  necessary  to  state  how  he  became  assignea  (l^orton  v.  VtUtee,  1  Hall^ 
884.)  A  person  claiming  as  next  of  kin,  should  show  how  he  was  related  to  the 
deceased.  An  allegation  that  he  is  "  nearer  of  kin  "  to  the  deceased  than  any 
other  person  residing  in  the  United  States,  is  not  sufficient  (Public  Adm.  v. 
Watts,  I  Paige,  848.)  A  policy  of  insurance  in  possession  of  the  opposite  party, 
was  held  to  be  described  with  sufficient  certainty,  where  it  stated  the  names  of 
the  insurer  and  the  insured,  that  it  was  on  the  furniture  in  defendant's  tavern  in 
Norwich,  and  that  it  was  for  $1,000.     (yellis  v.  De  Forest,  16  Barb.  67.) 

g.  Remedy  for  irrelevancy^  uncertainty,  dsc. — ^To  make  a  pleading  definite  and 
certain,  or  to  strike  from  it  irrelevant  or  redundant  matter,  the  remedy  is  by 
motion,  not  by  demurrer.  (Martin  v.  Kanouse,  11  How.  567;  Graham  v.  Cam- 
malt,  6  Duer,  697 ;  18  How.  860;  Harlow  v.  Hamilton,  6  tdL  475 ;  Nichols  y.  Jones, 
6  id  858;  Bement  v.  Wiener,  1  Code  Rep.,  N.  a,  148;  Hoioell  Y.Fraser,  id.  270; 
Bank  of  Amer.  v.  Suydam.  id.  826;  Fry  v.  Bennett,  id.  247 ;  S.  C,  6  Sand.  54; 
Watson  V.  Husson,  1  Duer,  422;  Spies  v.  Accee.  Dransit  Co.,  6  id  668,  SmiUi  v. 
Oreeniny,  2  Sand.  702 ;  Hammond  v.  Hudson  Rioer  Iron  Co.,  20  Barb.  886 ; 
Chesborongh  v.  If.  T.  db  Erie  R.  R,  Co.,  26  id.  9.)  But  an  entire  pleading  cannot 
be  stricken  out  as  irrelevant  or  redundant  (Benedict  v.  Dake,  6  How.  862; 
Nicholn  V.  Jones,  ib.  855 ;  Hull  v.  Smith,  8  t6.  160.) 

K  The  iodefinitenese  and  uncertainty  to  be  relieved  on  motion  is  only  such 
as  appears  on  the  face  of  the  pleading.  (Brown  v.  So.  Mich.  R,  R.  Co.,  6  Abb.  287.) 

i,  Motiona  to  strike  out  parts  of  a  pleading  as  irrelevant  or  redundant  are  not 
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to  be  enoonraged,  unle«  it  is  niMiifest  to  the  eonii  that  it  vonld  be  to  the  preja- 
dice  of  a  party  who  baa  to  answer  to  suffer  the  objeetionable  mattOT  to  remaiB. 
(Mclony  y.  i>oia#»  16  How.  261,  D^y,  J.)  And  matter,  tbongh  elearly  radnndant^ 
if  not  prolix,  aad  not  tending  eerioilMy  to  prejadiee  the  oppoeite  party  or  enenm* 
ber  the  reoord,  will  not  be  atrioken  oat  The  oppoatte  party  ia  not  aggrieved. 
(Cl<Krh  ▼.  ffarwood,  8  How.  470;  White  v.  Kyd,  4  id!  68;  Hynd$  t.  OHtmM,  4  tdL 
69;  Bmrlam  t.  Amw/^oa,  6  tdL  4ti.)  On  the  other  hand,  it  has  been  laid  that  a 
party  is  aggrieved  by  every  nnneoasiary  allegation  {Omrpmier  v.  Weat,6  How. 
58;  Itame  v.  VelUmtm,  8  Abb.  4);  aod  again,  **  if  the  matter  eannot  be  made  the 
subject  of  a  material  issae  it  baa  no  bosiaess  io  the  pleading,  and  ought  not  to  be 
left  there  to  embarrass  the  opposite  party  and  the  oourt"  (Harris,  J.,  in  JUm^ 
tUwr  A  Wmtk.  PUnk  Romd  Om  v.  WeUd,  6  How.  68;  8tmMrt  v.  jBonAm,  6  tdL 
'71.)  Perhaps  the  role  is  better  ezprewed  by  Mttoheli,  J.,  as  foUowa:~'*If  tlia 
matter  eannot  be  made  the  subjeot  of  a  material  issae,  or  affsot  the  qvestion  of 
an  injnnotioo,  or  oosts,  or  other  relief  to  be  granted,  and  embarrasses  the  oppo- 
site party  and  the  coart^  it  has  no  basioesB  in  the  pleading,  and  onght  not  to  be 
left  there"  (Mwrtm  v.  JTofioiist,  2  Abb.  881) ;  and  a  very  saffioient  reason  is  given 
why  motions  to  ameod  or  strike  out  allegations  exoapt  where  some  aeiual  diffi- 
culty is  or  may  be  ooeasioned  to  the  opposite  party  or  the  court.  The  learned 
judge  wuf%f  *'  Praatieally,  we  find  that  tiio  olrenit  is  the  best  place  for  deciding 
what  is  material  to  the  case,  and  what  proof  may  be  property  admissible.  If  an 
allegation  in  a  pleading  will  in  no  event  do  any  harm  to  the  opposite  party,  the 
time  of  the  ooort  shonld  not  be  oeenpied  in  motions  to  strike  it  out.  ( Jfartm  ▼• 
JTanotMC,  supra.) 

a.  The  power  of  the  court  to  strike  out  matter  as  scandalovo,  is  not  affected 
by  the  oodew    (Bommm  v.  ShMkn,  6  Sand.  660 ;   OttrfenUr  v.  Wut,  6  How.  68.) 

h,  Moticn,  whmi  and  Aoio  mode. — By  rule  60,  the  motion  must  be  made  before 
demarring  to  or  anawaring  the  pleading  objected  to,  and  within  twenty  days 
from  the  service  of  such  pleading.  The  motion  papers  should  point  out  the 
precise  parts  objected  to.  (Ben^diet  v.  Dake,  6  How.  852. )  But  it  seems  they  need 
not  show  affirmatively  that  the  motion  is  made  in  timsk  If  not  made  in  time,  it 
is  for  the  opposite  party  to  oljeet  {BarUr  v.  Bennett,  4  Sand.  705.)  The 
decision  to  tne  contrary  {Rogers  v.  Ratkbone,  6  How.  66),  does  not  seem  to  be 
followed.  A  stipulation  extending  the  time  for  the  defendant  to  answer,  and  to 
make  such  application  as  he  should  be  advised,  operstes  to  extend  the  time  to 
move  under  this  section.  {Ltiekey  v.  Vemderkiit,  10  How.  156.)  But  obtaining 
an  order  for  time  to  answer  or  reply,  without  any  reservation  or  notiaing  the 
cause  for  trial,  is  a  waiver  of  the  ri^t  to  move  under  this  section.  {JliUn  v. 
Fofs,  4  Sand.  660;  £emond  v.  Van  ieneehoten,  5  How.  44.)  If  after  notice  of 
motion  to  strike  out  parts  of  the  complaint,  and  before  the  motion  is  heard,  the 
defendant  sertes  his  answer,  he  thereby  waives  his  motion.  {Ooeh  v.  JlfarfA»  8 
How.  489.) 

§  161.  [138.]  Judgments^  how  to  he  pleaded, 
lu  pleading  a  jadgment,  or  other  determination  of  a  court 
or  officer  of  special  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party  pleading 
shall  be  bound  to  establish  on  the  trial,  the  facts  conferring 
jurisdiction. 

e,  *'  It  seems  to  be  conceded  that  section  161  does  not  applv  to  foreign  judg- 
ments ;  and  it  would  seem  to  follow,  that  a  general  averment  of  jurisdiction  of  a 
foreign  tribunal  would  not  be  sufficient*  Hollieter  v.  Hollieter,  10  How.  589 ; 
and  see  8  Barb.  608;  Ayere  v.  Covill,  18  id  260;  Bement  f.  IFitiMr,!  Code  Rep., 
K.  a,  148.) 
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a.  In  ptoadiiig  any  determinaUoo  of  a  eoart  of  limited  jurisdiotioii,  it  is  no 
longer  neeeettry  to  state  the  facts  conferring  jnrtsdietion,  but  snch  a  jndgment  or 
deteimination  sifty  aimply  be  alleged  to  bare  been  duly  given  or  made  If  that 
be  denied,  jnrifdietaon  and  all  juris^ctional  facts  must  be  proved  ( Wheeler  v, 
JkUdm,  IS  How.  MS) ;  and  if  the  pleader  desires  to  avail  himself  of  this  provision, 
lie  should  a}l€|^  aabstantially,  if  not  literally,  that  the  judgment  was  Adtf  given 
or  mada.  In  pleading  a  Justiee*e  indgnkeot,  an  allegation  thut  the  justice  had 
authority  and  Juriadietion  over  bt>th  (he  person  of  the  defendant  and  the  subject- 
matter  of  the  notion,  to  try  the  same,  ana  that  such  proceedings  were  thereupon 
had,  that  on,  Ac.,  jndgment  was  entered  in  said  action  by  said  rnstice  in  favor  of 
the  plaintiff,  for,  ic,  whieh  jndgment  remains  unsatisfied,  held  insufficient,  and 
not  equivalent  to  an  allegation  that  the  jndgment  was  **  duly  given  or  made," 
{Mmmi  v.  Dutekar,  18  How.  688.)  Query  this,  see  Rowland  v.  PhaUn^  1  Bosw.  44, 
and  in  note  to  seotion  162  jMMrf. 

§  162.  [139.]  (Am'd  1851.)  CondUians  j>reoeddrU,  haw  to 
hejplead^d.    Instrument  for  payment  of  money  only. 

In  pleading  the  perfi^rmauce  of  conditions  precedent  in  a 
contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
snch  performance;  bnt  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part ;  and  if 
snch  allegation  be  controverted,  the  party  pleading  shall  be 
bonnd  to  establish  on  the  trial  the  facts  showing  such  perform- 
ance. In  an  action  or  defence  founded  upon  an  instrument 
for  the  payment  of  money  only,  it  shall  be  sufficient  for  a  party 
to  give  a  copy  of  the  instrument,  and  to  state  that  there  is  due 
to  him  thereon  from  the  adverse  party  a  specified  sum  which 
he  claims. 

6.  This  section  is  not  obligatory  on  the  pleader,  he  may  avail  himself  of  it 
or  not,  at  his  option.    (Mayor  of  Jv.  K  v.  Doody^  4  Abb.  129.) 

c.  Conditions  precedent. — Where  the  note  in  suit  was  payable  at  the  Albany 
City  Bank,  and  the  complaint  did  not  allege  presentment  at  that  place,  but  only 
that  it  was  duly  presented,  h»'Id  that  presentment  at  the  Albany  City  Bank  being 
a  condition  precedent,  presentment  there  was  properly  alleged  by  the  word  duly. 
(Gay  V.  Paine,  6  How.  108.) 

d.  Where  to  entitle  a  plaintiff  to  recover,  he  mnat  show  performance  of  a 
condition  precedent,  or  a  valid  excuse  for  its  non-performance,  and  there  has  been 
no  performnnee,  bat  the  plaintiff  intends  to  rely  on  the  excuse,  in  that  case  the 
complaint  must  state  the  facts  on  which  the  plaintiff  relies  as  an  excuse,  and  not 
state  that  he  duly  performed  the  condition ;  for  imder  an  allegation  of  perform- 
ance, evidence  m  excuse  of  non-performance  is  not  admissible.  (OakUu  v. 
Morton,  2  Keman,  83  ;  Garvey  v.  Fowler,  4  Sand.  665  ;  Clarke  v.  CrandaU,  21 
Barb.  73 ;  Holmee  v.  Holmee,  6  Selden,  525.) 

€.  This  section  does  not  authorize  an  averment  in  a  complaint  that  the  "bill 
was  didy  presented  for  payment,"  and  payment  '*  duly  demanded.**  This  section, 
in  what  relates  to  "the  averring  the  performance  of  conditions  precedent,  has  no 
application  to  averments  neccMary  to  charge  the  drawer  of  a  bill  of  exchange." 
(Chraham  v.  Maekado,  6  Duer,  517).  This  case,  however,  is  not  reconcilable  with 
Gay  V.  Paiiu  (5  How.  107),  and  Woodbury  v.  Sackrider  (4  Ahb.  402>  In  the 
latter  case  it  was  held  that  the  allegation  that  drafts  were  **  duly  protested  for 
non-payment "  was  warranted  by  this  section.  In  Graham  v.  Machado  (supra), 
the  Superior  Court,  at  6en*l  Term,  held  that  this  section  applied  only  *'  to  con- 
ditions expressed  in  the  contract,  which  by  the  terms  thereof  are  to  be  per- 
formed." A  like  opinion  was  expressed  by  raige,  J.  (Adams  v.  Sherrill,  14  How. 
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299) ;  but  he  stated  he  felt  bound  to  follcw  the  preTiove  deeuions  (5  How.  107 ;  8 
id.  5S ;  1  Dner,  602)  to  the  eontrary. 

a.  Although  it  has  been  freqaently  eaid  that  the  pleader  adopting  the  form  of 
pleadiog  here  prescribed  most  **adi>pi  the  tubttUuie**  {Oraham  v,  Machado,  6 
baer,  617  ;  KeteUas  t.  Myen,  S  E.  D.  Smith,  88  ;  and  see  ffttnt  ▼.  Dutcher,  18 
How.  688,  in  note  to  sect  161  so|)ra) ;  yet  !n  Rowland  ▼.  PkaUn  (1  Boew.  44),  it 
if.  was  held  that  a  complaint  which  alleged  that  the  plaintiff  had  **f»lly  and 
faithfully*'  performed  was  equiralent  to  alleging  that  he  had  duty  performed; 
and  iQ  Wood  v.  JAlley  (not  reported)  Hoffman,  J.,  neld  that  alleging  the  plaintiff 
**  performed,"  without  the  word  duly  or  any  eqnivalent  term,  was  sufficient. 
(Adamt  v.  SherriU,  14  How.  299.)  An  alleiration  that  the  plaintiff  «*  fully  per- 
formed "  was  held'snflicient    (Col.  Steam  Nav.  Co.  t.  Wrighty  6  Cul.  96^.) 

6.  Action  or  drfenc*  on  (nttrument  for  payment  of  money  on/y.-— The  conatme- 
tion  of  this  section  was  considered  in  Prindte  t.  Camtthert  (16  N.  T.  42ft),  and  it 
was  there  held  that  this  section  created  an  exception  to  the  rules  of  pleading 
prescribed  by  section  142.  That  in  all  cases  of  an  action  on  a  written  instru- 
ment for  the  payment  of  money  only,  whether  the  action  wss  by  the  original 
party  or  by  an  assignee,  it  is  sufficient  to  give  a  copy  of  the  Instrument,  and  to 
state  that  there  is  due  thereon  to  the  plaintiff  from  tiie  adverse  party  a  specified 
sum,  which  he  clalma  In  that  case  the  complaint  set  out  a  copy  of  the  instru- 
ment  whereby  the  defendant  promised  to  pay  a  sum  of  money  to  H.  C  and  then 
alleged  "  that  the  contract  is  the  property  of  the  plaintiff  by  purchase ;"  that  the 
defendant  is  justly  indebted  to  plaintiff  on  said  eontract  $200.  which  plaintiff 
claims.  On  demurrer  to  the  complaint  that  it  did  not  state  facts  sufficient^  Ac, 
the  supreme  court  gave  judgment  for  the  defendants  (10  How.  88),  on  the  ground, 
among  others,  that  the  complaint  did  not  sufficiently  show  a  title  in  the  plaintiiE 
On  appeal,  the  court  of  appeals  reversed  the  decision  of  the  supreme  court; 
ShankJHnd,  J.,  holding  that  the  allegation  of  the  contract  being  the  property  of 
the  plaintiff  was  not  a  sufficient  averment  of  a  transfer  to  the  plaintiff,  but  that 
no  such  averment  was  necessary.  Johnson,  J.,  holding  that  the  allegation  of  the 
contract  bein^  the  property  of  the  plaintiff  amounted  to  An  averment  of  a  trans- 
fer to  the  plaintiff,  witoout  stating  whether  or  not  he  considered  such  an  allega- 
tion necessary.  In  the  cases  cited  below,  decided,  however,  either  anterior  or 
without  reference  to  PrindU  v,  CamUherSf  it  will  be  seen  it  haa  uniformly  been 
held  that  it  toos  not  intended  by  this  section  to  dispense  with  the  necessity  of  the 
plaintiff's  connecting  himself  in  some  mode  with  the  instrument  in  suit^  when  his 
name  does  not  appear  upon  it  in  any  manner.  When  such  is  thefaet^  the  aeHon  is 
founded  on  sntruuiing  mors  than  the  instrument^  and  that  something  must  he  averred. 
Thus,  where  a  complaint  on  a  promissory  note,  intended  to  be  framed  under  this 
section,  stated  that  the  "  defendants  made  and  indorsed  a  promissory  note,  of 
which  the  following  is  a  copy  (here  followed  a  copy  of  a  note,  payable  to  Gheee- 
brough,  Stearns  d(  Co.,  and  indortied  in  blank),  and  the  complaint  then  alleged 
that  there  was  due  to  the  plaintiffs  fwho  wt  re  third  parties)  from  the  defendanta 
a  certain  sum,  for  which  the  plaintiffs  demaod  judgment.  It  was  held  to  be  in- 
sufficient for  not  showing  how  the  plaintiff  became  connected  with  the  note,  and 
acquired  a  right  to  maiutain  an  action  thereon.  {Lord  v.  Cheesbrough,  I  Code 
Rep.,  N.  S.,  822;  4  Sand.  696.    See  6  Duer,  670,  note.) 

c.  In  an  action  on  a  promissory  note,  aninst  maker  and  indorser,  the  com- 
plaint stated  that  a  certain  sara  was  due  from  the  defendants  to  the  plaintiff, 
which  he  clumed  on  a  written  Instrument,  and  then  set  forth  a  copy  of  the  note 
and  indorsement,  the  indorsement  being  the  signature  of  the  indorser.  One  of 
the  deffndaots,  the  indorser,  demurred,  alleging  for  cause  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  c?  action ;  that  it  did  not  allege  a 
title  nor  possession  in  the  plaintiff,  nor  that  he  was  holder  or  owner  of  the  note, 
did  not  allege  presentment,  demand,  dishonor,  protest,  or  notice,  nor  in  any  way 
allege  the  cnaract«r  of  the  indorser.  Roosevelt,  J.,  hold  the  demurrer  frivolous; 
but,  on  appeal,  the  court  (Edwards,  Mitchell,  and  Roosevelt,  JJ.)  decided  unani- 
mously that  the  complaint  was  sufficient,  and  the  demurrer  was  not  well  taken. 
The  contract  of  the  indorser  is  a  written  instrument  for  the  payment  of  money 
only.     (Roberts  v.  Morrison,  11  N.  Y.  Leg.  Obs.  60.) 

d  In  Alder  v.  Bloomingdale  (1  Duer,  602 ;  see  5  Duer,  670  note)  it  was  held, 
that  as  against  the  indorser  a  negotiable  promissory  note  is  not  an  instrument  for 
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the  payment  of  money  only;  and  therefore  where  the  complaint  against  an  in- 
doraer  of  a  note  Bet  ont  a  eopy  of  the  note,  and  averred  that  the  note  was  duly 
indorsed  to  the  plaintiff  before  it  beeame  due,  but  contained  no  averment  that 
the  note  had  been  duly  presented  to  the  maker  for  payment,  or  that  any  notice 
of  dishonor  had  been  given  him,  the  court  held  that  the  complaint  did  not  set 
forth  facia  snffieient  to  constitute  a  canee  of  action.  (Id)  A  demand  of  payment 
and  notiee  of  dishonor,  or  a  statement  of  facts  by  wnich  they  are  excused,  must 
be  averred  in  the  complaint  This  averment,  according  to  the  decision  in  Oay  v. 
J*mnM  (6  How.  109 X  may  now  be  made  in  general  terms ;  but  in  some  form  it  is 
indiipensableu    (Id,,  and  see  CoUrell  v.  Conklin,  4  Duer,  52.) 

a.  Where,  in  an  aetioo  against  James  M'Clare,  Henry  M'Lean,  and  James 
Cain,  the  ooasplaint  stated  that  the  defendants  were  inaebted  to  the  plaintiff 
upon  a  promiAory  note,  and  then  set  forth  a  note  purportiDg  to  be  signed  **  John 
MDlare  A  Co.,"  and  to  be  indorsed  **  Henry  M'Lean,  **  James  Cain,"  and  then 
averred  indorsement  to  the  plaintiff,  that  the  whole  amount  of  the  note  was  due, 
and  protest  and  notice, — ^the  defendants  M'Clare  and  M'Lean  demurred  separately 
[the  report  doee  not  state  the  ground],  and  the  complaint  was  held  bad  in  omit- 
ting to  state  that  the  bill  was  made  bv  M'Clare,  and  that  it  was  made  by  him  in 
the  name  of  M'Clare  A  Co.,  and  bad  also  in  not  averring  that  the  note  had  been 
indorsed  by  the  defendants  M'Lean  and  Cain.  (Price  v.  JP  Clare,  3  Abb.  263; 
5  Doer.  670  and  note;  6  id  644.) 

b.  Where  the  complaint  alleged  '*  that  the  plaintifla  are  the  owners  of  a  prom- 
issory note,  of  which  the  following  is  a  co^y,  and  that  there  is  due  to  them 
thereon  from  defendants  the  sum  of  $500,  with  interest  from,"  Ao ,  and  after  a 
prayer  for  jndgment^  gave  a  copy  of  the  note  ae  follows : 

$500  PraUebuTffh,  March  25,  1852. 

Three  months  after  date,  for  value  received,  we  promise  to  pay  to  the  order  of 
Jacob  Wegener,  five  hundred  dollars  at  the  bank  of  Geneva. 

Signed.  K^K  8.  Ouliek. 

Sndfli'd,    Jacob  Wagemr,  Gilbert  Hodden, 

Bennut  J.  Ouliek,  William  Prentiat, 

Orrin  SUmocrtK 

The  defendants  (the  makers  and  ^dorsers  of  the  note)  demarred,  and  stated 
for  eronnd, — 1,  The  complaint  did  not  allege  that  defendants  or  any  of  them, 
made,  executed,  or  endorsed  said  note;  2,  The  complaint  did  not  state  that  said 
note  had  been  transferred  to  plaintiff;  3,  The  complaint  did  not  state  that  pay- 
ment of  said  note  was  ever  demanded,  nor  that  notice  of  non-payment  was  given ; 
4,  The  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Welles,  J.,  sustained  the  demurrer,  and  said,  "  I  think  the  complaint  defective  in 
not  stating  that  the  defendants  made  or  endorsed  the  note,  and,  as  respects  the 
endorsers,  in  not  alleging  a  demand  and  notice  of  non-payment  (Bank  of  Geneva 
V.  Ouliek,  6  How.  51.) 

e.  In  RoMHejf  v.  Smith  (6  How.  428^  where  a  set-off  of  promissory  notes  was 
set  up  as  a  deienoe^  the  defendant  gave  copies  of  the  notes,  preceded  by  averments 
of  their  making  and  delivery.  [The  report  does  not  give  the  form  of  the  answer 
more  specifically  than  is  here  stated.]  On  the  answer  being  objected  to,  Marvin, 
J.,  hela  it  sufficient 

(2.  Is  a  promissory  note  payable  on  condition  of  the  sale  by  the  defendant  of 
certain  property  then  in  his  hands,  an  instrument  for  the  payment  of  money  only. 
(Qvtn  V.  TilUm,  2  Bner,  649.) 

e.  In  an  action  in  which  James  Chappell  was  named  as  plaintiff,  the  com- 
plaint stated  **  that  on  the  7th  of  April,  1854,  the  defendant  made  his  promissory 
note  in  writing,  of  which  the  following  is  a  cop^%  vi&:  $1,500.  Rochester, 
April  7th,  1854.  Three  months  after  date  I  promise  to  pay  to  the  order  of  J. 
Chappell  fifteen  hundred  dollars,  at  the  Rochester  City  Bank,  with  interest, 
value  received. — ^J.  W.  Bissell.  And  further  says  there  is  due  him  from  the  said 
defendant  the  anm  of  $791  64,  for  which  amount,  with  interest  from  the  7th  of 
August  1854,  the  plaintiff  demands  judgment'*  The  defendant  demurred  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient,  Ac,  One  of  the  ohjec- 
tioDs  waa  that  it  did  not  appear  how  the  plaintiff  became  entitled  to  sue  on  the 
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note  complluned  upon.  Th«  eomplftint  wtm  held  Buffieienti  and  per  StroDg,  J. : 
The  oompUint  alleffee  **  the  meking  of  the  note,  whieh  ineludeB  d^verj  to  the 
payee.  J.  Chappell  i«  named  as  the  payee»  and  it  muBt  be  implied  in  support  of 
the  pleading  that  /.  Chappell  is  the  plaintiff,  as  mueh  as  it  ▼aaid  be  if  the  full 
name  had  been  given  as  payee.  The  production  of  the  note  in  OTidcnee  by  the 
plaintiff  wuuld  olearlv  be  suffiaieat  erideoee  of  title,  without  eodoreemeot ;  it 
would  be  presumed,  from  his  possesisioD  of  the  note,  and  the  similarity  of  the 
name  therein  to  his,  that  the  plaintiff  is  the  payee.  {Fareman  r,  SUbhinM,  4  Hill, 
181.)  And  the  same  thing  should  be  intended  and  regarded  as  impliedly  alleged 
from  the  pleading  oontainiog  the  faet  raising  such  presumption.  The  name  «/l 
Chappell  may  mean  the  plaintiff  as  mueh  as  Jamss  Ghtffetl,  It  may  mean  an- 
other persoo,  as  Jamu  Cnappell  might.  But  it  will  be  eonstrued  in  like  manner 
as  Jame9  Chappell  would  be  to  mean  the  plaintifl^  In  order  to  sustain  the  oom- 
plaint.  From  the  plaintiff  suing  on  the  note  it  must  be  assumed,  so  £sr  as  the 
pleading  is  concerned,  to  be  in  his  possession.  {Chapp^l  r,  JSUaell,  10  How. 
275.) 

a.  In  an  action  by  the  payee  against  the  maker  of  a  promisaory  note,  the 
complaint  contained  a  copy  of  the  note  as  follows: — ^Troy,  October  11,  1864: 
Four  months  after  date,  I  promise  to  pay  to  the  order  of  J.  N.  Marehall,  three 
hundred  dollars  at  the  Farmers'  Bank — value  received,  G.  G.  Rockwood— and 
averred  that  there  was  due  to  the  plaintiff  thereon,  the  sum  of  $800  and  interest 
from  the  14th  day  of  February,  1656,  fur  which  sum  plaintiff  claimed  judgment. 
On  demurrer  that  the  complaint  did  not  state  facts  sufficient  to  eonatitute  aeanae 
of  action,  Harris,  J.,  on  a  review  of  all  the  authorities,  held  the  complaint  suffi- 
cient, and  overruled  the  demurrer.    (Jfar^aU  v.  Iioekw9od,  12  How.  468.) 

6.  In  an  action  by  the  holder,  an  eador<iee,  aiainst  the  second  endorser  of  a 
promissory  note,  a  complaint  which  states  the  makine  of  the  note,  and  sets  forth 
a  copy  of  it,  and  which  also  states  that  the  payee  and  the  second  endorser,  before 
its  maturity,  endorsed  it  in  writing,  and  that  before  it  fell  due  the  plaintiff  be- 
came, and  is  now,  the  holder  and  owner  of  it,  was  on  demurrer  held  good  in 
substance.     {Grittoold  v.  Lavertyt  8  Duer,  600.) 

e.  In  an  action  against  the  Astor  Bank  as  acceptor  of  a  bill  of  exchange, 
addressed  to  "J.  L.,  President  of  the  Astor  Bank,"  and  accepted  "J.  L.,  Preai- 
dent,"  the  complaint  set  out  a  copy  of  the  bill,  and,  on  demurrer,  held  that  it 
sufficiently  appeared  that  J.  L.  accepted,  a^resideat  of  the  Astor  Bank,  without 
any  averment  to  that  effect    {Andreva  v.  7%«  Aetcr  Banh^  2  Duer,  629.) 

d.  A  party  seeking  to  avail  himself  of  the  mode  of  declaring  given  by  thia 
section,  must  not  only  give  a  copy  of  the  note,  but  most  state  that  the  earn  speei- 
fied  is  due  on  the  note  and  from  the  defendanl  (KeteUa$  v.  ify«fs,  8  S.  B. 
Smith,  88.)  • 

a.  A  complaint  against  the  mtker  and  endorser  of  a  pronisaorv  note,  which 
alleged  the  making  of  the  note  and  its  endorsement  and  tranafer  by  the  payee, 
the  endorser,  to  the  plaintiff;  "  atkd  thai  payment  of  the  waU  wu  duly  dmnt^kded 
at  maturity y  and  was  thereupon  duly  protesfed  for  non-payment,  and  notice  thereof 
duly  ^iven  to  the  endorter,** — was  held  sufficient^  by  virtue  of  the  first  provision 
of  this  section,  not  being  within  the  second,  no  copy  of  the  note  being  aet  ouL 
(Adame  v.  Shernll,  14  How.  297.) 

See  ante,  page  188  6. 

163.  [140.]    Private  atatutesy  houo  to  he  pleaded. 
In  pleading  a  private  statnte,  or  a  right  derived  therefrom, 
it  shall  be  sufficient  to  refer  to  each  statute,  bj  its  title  and  the 
daj  of  its  passage,  and  the  court  shall  thereupon  take  judicial 
notice  thereof. 

/.  When  a  statute  is  pleaded,  whether  as  conferring  a  right  or  sanctioning  a 
defence,  it  is  the  safest,  if  not  the  necessary  course  to  adopt  and  follow  in  the 
pleading  the  very  words  of  the  law.  (Lord  v.  Baboock,  2  Sand.  528 ;  Sale  v.  Jee- 
9up,  10  How.  524.) 
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4L  Wliere  ili«  plaintiff  nllM  to  maintain  bii  aetion  on  the  statiit«  laws  of  an- 
other State,  ha  muai  aver  those  lawa  in  hie  pleadings  in  the  same  manner  as  other 
faota  are  required  to  be  aTenred;  and  a  gei&M«l  ayennent,  that  by  the  laws  of 
that  other  State  anah  and  eueh  a  oonolnaion  resnlts,  a%  for  example,  that  by  the 
lawa  of  that  other  State  certain  before-mentioned  trusts  ere  valia,  is  not  permie- 
sible :  it  ie  only  an  ayermeat  of  tha  aonaluaian  of  the  pleader.  il%roap  v.  Hatch, 
8Ahbi2f) 

6.  It  is  suffieient  in  a  pleading  to  ayer  geoerally  that  a  contract  sought  to  be 
enforeed,  ia  in  violation  of  some  municipal  ordinance  or  enactment,  when  such 
ordinance  or  enaetment  is  founded  upon  a  statute.  It  is  no  tneoessary  to  plead  the 
statnte  speeially.    {B^man  y.  7\iffnot,  6  Sand.  158.) 

§  164.  [141.]  Zibd  and  slcmder^  how  stated  in  complaint 
In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
state  in  the  complaint,  any  extrinsic  facts,  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory  mat- 
ter out  of  which  the  cause  of  action  arose ;  but  it  shall  be  suffi- 
cient to  state  generally,  that  the  same  was  published  or  spoken 
concerning  the  plaintiff;  and  if  such  allegation  be  controverted, 
the  plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  was  so 
published  or  spoken. 

See  anie  pi  170. 

§  165.  [142.]  (Am'd  1849.)    Answer  in  such  oases. 

In  the  actions  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matte 
charged  as  defamatory,  and  any  mitigating  circumstances,  to 
reduce  the  amount  of  damages ;  and  whether  he.  prove  the 
justification  or  not,  he  may  give  in  evidence  the  mitigating 
circumstances. 

JuHiJieatitn  on  the  gnrnnd  of  truth. 

a  Where  the  defhmatory  charge  is  in  general  terms  it  is  not  sufficient  to 
■et  up  in  the  answer  merely  that  such  charge  is  true.  (  Van  Wyek  y.  GhUhrie, 
4  Dner,  268,  affirmed  in  court  of  appeals.)  As  if  the  charge  be  that  the  plaintiff 
is  a  thief  (Anon,^  8  How.  406) ;  it  is  not  sufficient  to  allege  that  the  charge  is 
tme^  but  the  answer  should  sUte  the  faots  which  show  the  charge  to  be  trae. 
{Annthtdy,  EwvUft  6  How.  865;  8ayle9  yr^  Wooden,  id.  84;  LewuY,  Kendall, 
id.  59 ;  Bvddington  ▼.  Davtt,  id.  401 ;  PwUr  y.  McOreedy,  1  Code  Rep.,  N.  3., 
88  ;  JVy  y.  Bennett^  6  Sand.  64  ;  Omutbv  y.  I>ouglau  2  Abb.  407  ;  Van  Wyek 
y.  GhUkrie,  4  Duer,  268.)  But  if  the  charge  is  specific,  as  that  an  inspector  of 
drugs  improperly  passed  an  adulterated  article,  the  answer  need  only  to  allege 
that  the  ohjM|;a  is  true.  (Van  Wyek  y.  Guthrie,  supra.) ^  £yen  in  the  cases 
where  a  speetfie  answer  is  required,  a  general  answer  is  sufficient  to  raise  an 
issue,  and  is  not  opeo  to  demurrer^  but  the  plaintiff's  remedy  is  by  motion  to 
haye  it  made  definite,    (id) 

d  The  justification  must  be  as  broad  as  the  charge  ;  thus  to  a  charge  that 
the  f^intin  was  a  swindler,  an  answer  that  defendant  agreed  with  the  plaintiff 
that  the  latter  should  sell  goods  for  him  on  commission,  that  the  plaintiff  receiv- 
ed goods  and  reftised  to  account  for  them,  was  held  insufficient  as  a  jnelifica- 
tion.  {Berr  y,  JBamborff,  10  How.  180.)  And  where  the  allegation  was,  "This 
scoundrel  was  indicted  at  San  Francisco,  February  last^  for  fraud,  arrested  by 
C.  A.  Hosmer  ;*'  and  the  answer  set  up  by  way  of  justification,  **  that  the  plain- 
tiff had  been  indieted  and  arreeted  for  a  conspiracy  to  cheat  and  defraud  ;** 
held,  that  snch  a  justification  did  not  reach  the  charge  of  being  a  scoundrel. 
(Z&vcland  y.  Homier,  8  How.  216.) 
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a.  Where  an  alleged  libel  is  privileged  only  on  the  grmmd  that  eertain  events 
happened,  the  happening  of  thoee  events  mast  be  twffiewnHy  alleged  by  the 
answer  to  be  trae  to  enable  the  defendant  to  maintain  the  defenee  of  privilege. 
{Fry  V.  Bennsit,  1  Code  Repi,  N.  a,  ftSO;  5  Sand.  54;  Buddmffton  v.  Dims, 
6  How.  401.) 

JiitiyaUnff  cirewi%$ian«e$, 

6.  After  some  conflict  of  decision,  it  was  decided  in  Bush  v.  Prosser  (1  Ker- 
nan,  347),  that  a  defendant  may,  with  an  answer  denying  the  allegations  of  the 
complaint,  set  np  mitigating  circumstances.  That  to  entitle  a  defendant  to  set  up 
in  his  answer  and  prove  on  the  trial  mitigating  circumstances,  it  is  not  necessary 
to  interpose  a  justification.  It  is  still,  however,  an  open  question,  whether  or  not 
a  defendant  can,  without  making  any  defence— t.  e.,  without  either  controvert- 
ing the  allegations  of  the  complaint  or  setting  up  a  justification — set  up  by 
answer  mitigaUng  circumstances  alone.  In  Van  Bensehoten  v.  Taple  (13  How. 
97),  Harris,  J.,  considered  the  case  of  Biish  v.  Pronser  (supra),  as  having  decided 
that  a  defendant  may  allege  in  his  answer,  "  without  any  defence  at  all,  nutiga- 
ting  circumstances."  [We  do  not  think  that  either  Bush  v.  Prosser ,  or  Bisbey  v. 
Shaw  (2  Eernan,  67),  warrant  such  a  proposition.  We  cannot  conceive  how  mit- 
igating circumstances  cdatie  cftn  raise  an  issue.  In  Newman  v.  Otto  (4  Sand.  669), 
it  is  said  mitigating  circumstances  are  not  a  defence  in  the  proper  sense  of  the 
term,  and  if  pleaded  alone  would  be  strtick  out  as  frivolous.] 

c.  To  a  coinplaint  in  slander,  for  charging  plaintiff  with  stealing  the  defend- 
ant's hay,  tlie  defendant  answered,  first,  a  denial ;  secondly,  that  on,  <&o.,  in  the 
neighborhood  whore  the  plaintiff  has  resided  and  still  resides,  the  plaintiff  had 
and  still  has  the  chHracter  and  reputation  of  being  addicted  to  stealing,  and  of 
hoving  been  on  divers  times  guilty  of  the  crimes  mentioned  in  the  complaint,  <feo. 
On  motion,  the  second  defence  was  struck  out,  as  irrelevant,  redundant  and  im- 
proper in  mitigation.    {Van  Bensehoten  v.  Yaple^  18  How.  97.) 

,  d.  Mitigating  circumstances  are  such  circumstances  as  the  well-established 
rules  of  law  allow  to  be  given  in  evidence  in  mitigation  of  damages.  (Oraham 
V.  Stone,  1  Code  Rep.,  N.  S.,  181.) 

e.  The  question  whether  the  facts  set  up  In  mitigation  are,  or  are  not,  suchaa 
should  be  admitted  to  be  given  in  evidence  in  mitigation,  must  be  determined  by 
the  presiding  judge  upon  the  trial  of  the  issue  of  fact,  {Newman  v.  Harrison, 
1  Code  Rep.,  N.  a,  184  n.;  Fry  v.  Bennett,  1  Code  Rep.,  N.  8.,  238 ;  5  Sand.  64 ; 
Newman  v.  Otto,  4  Sand.  669.) 

/.  What  facts  may  be  set  up  in  mitigation. — Anything  tending  to  disprove 
actual  malice,  although  it  may  tend  to  establish  the  truth  {Btuih  v.  Prosser, 
1  Kernan,  347;  Bisbey  v.  Shato,  2  id.  67 ;  Beaton  v.  Wright,  10  How.  83);  that 
defendant  requested  the  printer  of  the  libel  to  do  it  privately  {Taylor  v.  Chmreh, 
4  Selden,  452);  that  defendant  was  provoked  to  the  publieaition  by  publications 
of  the  plaintiff  (  Watts  v.  J^aser,  7  Ad.  &  EL  228 ;  8  td,  170) ;  that  it  was  copied 
from  a  newspaper  {Thornton  v.  Stephens,  2  M.  <b  R.  45);  plaintiff's  general  bad 
character  {Hamer  v.  M'Farlin,  4  Denio,  609 ;  Oilman  v.  Lowell,  8  Wend,  678 ; 
Paddock  v.  Salisbury,  2  Cow.  811);  but  the  defendant  cannot  set  np  in  mitigation 
former  controversies  between  him  and  the  plain tifl^  having  nothing  to  do  widi 
the  alleged  slander  {Lister  v.  Wriaht,  2  Hill,  820),  or  that  the  father  of  the 
plaintifl^  shortly  before  the  uttemg  of  the  slander,  used  irritating  language 
towards  the  defendant  ( Underhill  v.  Taylor,  2  Barb.  848) ;  or  in  an  action  against 
the  editor  of  a  newspaper,  that  the  libei  was  published  on  the  oommunioation  of 
a  correspondent  {TalbtUt  v.  Clark,  2  M.  <b  Rob.  812.)  Where  the  libel,  as 
averred  m  the  eomplaint,  charged  the  plaintifb,  who  were  contractors  with  the 
corporation  of  New  York,  with  fraudulent  attempts  to  influence  the  supreme 
court  in  determining  a  suit  therein  pending  against  them,  and  with  having  bribed 
the  common  council, — held,  that  allegationa  in  the  answer  of  a  generally  wasteftil 
and  improper  course  of  conduct  on  the  part  of  the  common  council,  and  that 
certain  contracts  obtained  therefi*om  by  the  plaintiffs^  would  result  in  vast  profits 
to  them,  and  in  detriment  to  the  city,  and  that  they  Ihlsely  pretended  to  possess 
patent  rights  for  paving,  and  made  other  pretences,  and  uiat  they  poorly  per- 
formed previous  contracts,  and  had  obtained  preferences  over  lower  bidders, 
were  properly  stricken  out  with  additional  similar  matter,  as  too  remote  in  appli- 
cation tu  the  alleged  libel,  to  constitute  mitigating  circumstancea  {Russ  v.  Brooks, 
4  £.  D.  Smith,  646.) 
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€k  "When  cireumsteDoes  which  oan  only  be  giyen  in  eyidence  in  mitigation  of 
damages,  are  set  forth  in  the  answer,  it  must  be  distinctly  stated  that  it  ie  with 
that  view  and  for  that  purpose  only  that  Uiey  are  introduced ;  nnoe  otherwise 
the  plaintiff  will  have  a  right  to  infer  that  they  are  relied  on  as  a  bar  to  the 
aetion,  and  upon  that  ground  may  properly  &mur  to  them.  {Fry  v.  Bennettf 
1  Code  Rep.,  N. &,  S88;  6  tSand.  64;  MttUkmu  ▼.  Beaek,  5  Sand.  264;  Ayres  v. 
CWt/A  18  Barb.  260.) 

5.  Matter  pleaded  only  in  mitigation,  is  not  a  subject  of  demurrer.  {Newman 
T.  Otto,  4  Sana.  669;  ana  see  Van  BemehaUn  y.  YapU,  18  How.  101.) 

e.  Allegations  in  an  answer,  in  an  action  for  libel,  which  would  not  be 
allowed  to  be  proved  eyen  in  mitigation  of  damages,  should  be  stricken  out  as 
irrelevant     {Brovm  v.  Orvia,  6  How.  376.) 

d  To  a  complaint  for  slander  in  charging  that  plaintiff  had  stolen  defendant's 
hay,  the  answer  denied  each  allegation  of  the  complaint,  and  then,  as  a  separate 
defence,  stated  that  the  words  charged  as  slanderous  were  spoken  in  reference  to 
a  quantity  of  hay  the  defendant  had  cut  and  stacked,  and  to  which  hay  the 
plaintiff  claimed  title,  and  which  hay,  under  such  claim  of  title,  and  in  the  day 
time,  the  plaintiff  took  from  the  luad  of  the  defendant  to  the  adjoining  land  of 
him,  the  plaintiff;  which  taking,  and  not  the  crime  of  larceny,  was  what  he,  the 
defendant,  meant  by  the  words  charged,  and  he  was  so  uuaerstood  by  all  who 
heard  him.  A  motion  to  strike  out  tliis  last  defence  as  irrelevant  and  redundant, 
and  because  it  was  inconsistent  with  the  general  denial,  was  denied.  Harris,  J., 
held  that  perhaps  the  matter  set  up  might  have  been  admissible,  under  the  gene- 
ral denial,  but  that  was  no  reason  for  striking  out  matter  which  apprised  the 
plaintiff  of  the  exact  sronnd  of  defence.    {Hollenbeek  v.  Clow,  9  How.  292.) 

€.  To  a  count  alleging  the  defamatory  words  to  be  "Susan  Mary  (the  plain- 
tiff )  hss  robbed  me— ^e  is  a  thief — ^has  stolen  my  gold  pen  and  pencil,''  the  de- 
fendant answered  that  the  plaintiff  stole  from  the  defenoant  five  boxes  of  tooth 
paste,  a  cloak,  a  shawl,  a  gold  pen  and  case,  and  one  gold  penoU-case.  A  motion 
to  strike  out  as  irrelevant  all  the  parts  of  the  answer  not  relating  to  gold  pen 
and  pencil,  was  denied  on  the  ground  that  the  allegation  of  robbery  of  otner 
articies  was  applicable  to  the  charge  "  has  robbed  me."  {Jayeockt  v.  Ayres, 
7  How.  216.) 

§  166.  In  actions  to  recover  property  diatrained for  damage^ 
answer  need  not  set  forth  title. 

In  an  action  to  recover  the  possession  of  property  distrained 
doing  damage,  an  answer  that  the  defendant  or  person  by 
whose  command  he  acted,  was  lawfully  possessed  of  the  real 
property  npon  which  the  distress  was  made,  and  that  the  prop- 
erty distrained  was  at  the  time  doing  damage  thereon,  shall  be 
good,  without  setting  forth  the  title  to  such  real  property. 

§167.  [143.]  (Am'd  1849—1852.)  Whai  causes  of  action 
may  ie  joined  in  the  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as  have  been  hereto- 
fore denominated  legal  or  equitable,  or  both,  where  they  all 
arise  out  of, 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action ; 

2.  Contract,  express  or  implied ;  or 
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3.  Injuries,  with  or  without  force,  to  person  and  property 
or  either;  or 

4.  Injuries  to  character;  or 

5.  Claima  to  recover  real  property,  with  or  without  dam- 
ages for  the  withholding  thereof,  and  the  rents  and  profits  of 
the  same ;  or 

6.  Claims  to  recover  personal  property,  with  or  without 
damages  for  the  withholding  thereof;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one 
of  these  classes,  and  must  affect  all  the  parties  to  the  action, 
and  not  require  different  places  of  trial,  and  must  be  sepa- 
rately stated. 

a.  The  object  of  tikis  e«etioB  (011M.  1)  was  to  ftUow  the  pUintifT  to  i Delude  in 
his  complaint  two  or  more  cftuses  of  action-— actual ly  evisting,  arising  ont  of  the 
same  transaction,  and  where  a  reeoTery  might  be  had  for  both  in  the  same  action, 
and  that  the  joinder  most  be  of  those  causes  of  aetion  wlueh  are  eotuUient  with, 
not  those  which  are  ^onirttdiciory  to,  each  other.  {S^otit  y.  Ingermn^  12  How. 
881 ;  Smith  t.  HaUoekt  8  id.  78.)  In  Bmet  v.  Ingeraon  (svpraX  the  plaintiff,  in 
one  statemeot  in  hu  complaint,  claimed  to  recoTcr  for  the  breach  of  a  contract 
of  warranty  on  the  sale  of  a  horse,  and  in  the  other  claimed  damages  for  a 
fraudulent  representation  in  regard  to  the  same  horse.  The  defendant  demurred 
that  several  causes  of  action  were  improperly  joined.  Judgment  for  the  defend- 
ant; and  in  Smith  r.  Halloek  (supra),  the  plaintiff  sought  to  recover,  (1)  lend  as 
Uie  owner  in  fee,  (2)  damages  for  the  defendant's  using  the  land  in  a  manner  not 
authorized  by  his  life  lease  of  it;  held  to  be  inconsistent  causes  of  action,  and 
that  they  could  not  be  joined.  A  claim  for  damages  for  a  violation  of  an  a^ee- 
ment  to  furnish  paper  for  the  printing  of  a  work,  and  to  print  and  bind  the  work, 
may  be  be  joined  m  the  same  complaint  with  a  claim  for  damages  for  injuries  to 
the  stereotype  plates  of  the  same  work  while  in  the  defendant's  possession,  for 
use  in  such  printing,  on  the  ground  that  the  two  causes  of  action  arose  out  of  the 
same  transaction.    {Badger  v.  Betudiet,  4  Abb.  176.) 

6.  In  an  action  b^  the  reveaiooer  against  the  tenant  for  life,  and  another  to 
recover  damages  for  injuries  to  the  inheritance,  the  complaint  may  state  a  cause 
of  aotlou  for  wrongfully  cutting  and  converting  wood,  and  also  a  cause  of  action 
for  wrongfully  drawing  off  the  wood  which  had  been  cut  and  converting  it 
(Rodger 8  v.  Rod^erty  11  Barb.  596.) 

c.  Where  an  injury  has  resulted  both  to  the  person  and  the  property  of 
another,  from  an  act  of  aegligence  on  the  part  of  the  defendant^  both  causes  of 
action  may  be  joined  in  the  same  complaint.     {Hotpe  v.  Peekham,  10  Barb.  656.) 

dL  By  the  term  trantaotie^  is  to  be  understood  the  whole  proceeding,  com- 
mencing with  the  negotiation  and  ending  with  the  performance  of  the  contract 
(Robiw^on  v.  Flint,  16  How.  243.) 

s.  Where  an  assignor  of  a  mortgage  assigned  as  collateral  security  fbr  the 
payment  of  his  promissory  notes,  atter  the  collection  thereof  brings  an  action 
against  the  ssnignees  for  the  surplus  money  in  their  hands,  and  the  surrender  of 
the  notes  paid,  the  claim  constitutes  but  a  single  cause  of  action  {Oedhoon  v.  S^k 
9f  Utica,  8  Selden,  486) ;  and  where  the  plaintiff  in  his  complaint  claimed  to  have 
a  written  contract  reformed,  on  the  ground  that  a  material  part  had  been  by 
mistake  omitted,  and  when  so  reformed  to  have  it  enforced  against  the  defend- 
ant»  and  that  the  plaintiff  recover  a  certain  sum  due  him  upon  said  cuntract,  with 
interest ;  held  on  demurrer,  that  it  presented  in  fact  but  one  cause  of  action. 
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iOcodinff  T.  M^AllitUr,  9  How.  1S8;  and  see  Lamortux  t.  Atlan.  Mvt  Ins,  Co,, 
S  Duer,  6M.) 

«.  A  cMue  of  aetion  for  xnalidolM  proaeeittion  may  be  joioed  with  a  cause  of 

aetion  for  sUnder.    ( Waison  v.  ffaMai%  8  Code  Rep.  218.)    And  a  eaose  of  action 

for  ananlt  may  be  united  with  a  cause  of  aetion  for  slander.     (Brewer  v.  Temple, 

16  How.  886.)    Sererai  eaoees  of  aetion,  ari«off  on  sereral  Indgments,  may  be 

joined  in  one  action.    {Bank  of  N,  America  ▼.  Suydamf  1  Code  Rep.,  N.  S.,  826.) 

Ik  Where  tlie  plainttif  united  three  substantive  glands  of  injury — ^namely, 

one  for  the  bnildiog  of  an  embankment  on  the  defendant's  own  land,  one  for 

building  an  embankment  on  the  highway,  near  the  plaintiff's  store ;  and  a  third 

for  ereeting  an  embankment  on  the  plaintiff's  land,  whereby  damage  had  accrued 

to  the  plamti£    The  injuries  were  not  separately  stated,  but  were  all  blended 

together.    The  defendants  demurred  on  the  ground  that  several  causes  of  action 

were  tsipfoperly  united.    The  demurrer  was  allowed.    {Durkee  ▼.  Saratoga  and 

Wa$k.  R,  A.  Co.,  4c  How.  226 :  2  Code  Rep.  14fi.) 

See,  CrtdUw'e  BUI, 

c  A  plaintiff  cannot^  unite  a  "  cause  of  action  for  cattle  killed,  by  railroad 
cart  of  defendants,  and  for  the  wrongful  killing,  currying  away  and  conyerting 
said  eattle,  with  a  cause  of  aetion  on  an  agreement  to  carry  cattle  on  the  de- 
fendants^ railroad,  and  for  damages  occasioned  by  the  breach  of  such  agreement 
to  carry  safely,  and  for  the  loss  by  death  of  cattle  by  reason  of  weak  aod  insufH- 
eient  cars,  and  for  conyerting  the  cattle  so  killed.  {Colwell  v.  N,  T.  and  Erie  R. 
R.  Co,,  9  How.  811.)  Korean  the  plaintiff  unite,  (1)  a  claim  for  a  wrongful 
eonyeraion  of  goods  with  (2)  a  claim-  for  money  reeeiyed  to  plaintiff's  use. 
{Cobb  y.  2>oiPf,  9  Barb.  280 ;  and  see  Mo<^  y.  Smith,  10  How.  861 ;  Hunier  y. 
Pofwell,  16  id,  221 ;  Dorman  y.  XelUm,  4  Abb.  202.)  Nor  a  cause  of  action  to 
restraan  some  of  the  part  owners  of  a  yessel  from  disposing  of  her,  in  derogation 
of  the  rights  of  other  part  owners,  being  the  plaintiff^  with  a  cause  of  action 
for  the  hue  of  the  yesseL    {CoUer  r,  N,  Y,  and  Erie  R,  R,  Co.,  6  Duer,  677.) 

dL  la  an  action  for  a  diyorce  the  plaintiff  cannot  unite  a  cause  of  action  on  the 
ground  of  adultery,  with  a  cause  or  action  (m  the  ffround  of  cruel  and  inhuman 
treatment  (if /lUotA  y.  M'hUoek,  12  How.  289 ;  J^neim  y.  Johnson,  6  Johns.  Ch. 
R.168.) 

e.  Two  causes  of  action  constituting  what  would  haye  been  under  the  old 
practice  a  bill  for  partition  and  a  creditor's  bill,  cannot  be  united  in  the  same 
complaint    (DeiMy  y.  TTord;  12  How.  419.) 


River 

6  Duer,  661.)  A  plaintiff  cannot  ask  in  one  and  the  same  eomi>laint,  for  the  for- 
feiture of  a  lease  for  a  breach  of  a  coyenant,  and  an  injunction  to  prevent  a 
certain  user  of  the  premises  which  it  is  alleged  has  occasioned  the  forfeiture. 
{Lmdm  y.  Sspbtem,  3  Sand.  668;  a  C,  8  Code  R.  164.)  And  in  an  action 
broneht  by  the  chamberlain  of  the  city  of  Troy,  the  complaint  claimed  certain 
penaTties  lor  erecting  a  frame  buildinff  in  violation  of  an  ordinance  of  the  city, 
and  alto  asked  an  injunction  to  restram  the  defendant  pending  the  action  from 
proceeding  with  the  building.  A  temporary  injunction  was  granted ;  and,  on 
motion  to  discharge  it,  the  court  held  the  rehef  demanded  by  the  complaint  was 
inconsistent  and  could  not  be  joined.    {Lamport  v.  Abbott,  12  How.  840.) 

ff,  A  demand  against  a  defendant  as  administrator  cannot  be  joined  In  the 
same  suit  with  one  against  him  individually  and  personally    {Lotting  v.  Lotting, 
4  Sand.  CIl  R.  81 )    Thus,  in  an  action  against  two  defendants,  a  cause  of  action 
against  one  defendant  as  trustee,  and  against  the  other  individually,  cannot  be 
joined.    {Algor  y.  Seotfiile,  1  Code^Rep.,  N.  a,  808 ;  6  How.  181.)    And  a  cause 
of  action  against  a  defendant  as  trustee  or  executor,  cannot  be  united  with  a 
cause  of  action  against  him  personally.   {Landau  v.  Levy,  1  Abb.  876  *,  M*Jifahon 
y.  Allen,  8  tdL  89 ;  12  How.  40.)    But  where  ezecutors  continue  to  occupy  prem- 
ises occupied  by  their  testator  in  his  lifetime,— held  that  in  an  action  against 
them  in  their  representative  capacity,  there  might,  properly,  be  joined  a  demand 
for  the  rent  which  aoemed  in  tne  lifetime  of  the  testator,  with  a  demand  for  the 
rent  subaequentiv  accrued.    {PttgeUy  r,  Aiken,  1  Kernan,  494 ;  overruling  8.  C, 
14  Barb.  114.)    It  is  improper  to  join  a  claim  for  equitable  relief  against  a  cor- 
poration with  a  claim  for  aamages  against  an  individual  defendant    {House  y. 
Cooper,  16  How.  298.) 
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a.  A  plaintiff  cannot  unite  claimB  in  Ms  indiyidual  with  claims  in  a  represen- 
tative  character.  {IIcUl  v.  Fisher,  20  Barb.  442 ;  Zucaa  v.  N,  Y,  Central  Railroad 
Co.,  21  id.  245.)  But  a  plaintiff  may  unite  a  cauae  of  action  as  exeetUrix  with 
one  as  devisee  where  both  accrued  under  a  contract  made  by  the  testator  with  the 
defendant,  growing  out  of  the  same  matter.  Thus,  the  plsintiff  was  allowed  to 
unite  a  cause  of  action  as  devisee  against  the  defendant  for  the  rent  of  a  iann 
leased  to  the  defendant  by  the  testator,  which  rent  accrued  subsequent  to  the 
testator's  death,  with  a  cause  of  action  as  exeetUrix  for  breaches  of  covenant  in 
the  lease  of  the  same  &rm.  (Armstrong  v.  Hall,  17  How.  76.)  A  plaintiff  can- 
not unite  in  one  complaint  a  cause  of  action  in  himself  individually  with  a 
cause  of  action  in  the  public  generally.  (  Warwiek  v.  Mayor  (jf  N,  Y.,  16  How. 
868.) 

b.  The  causes  of  action  to  be  joined  must  be  in  favor  of  all  the  plaintiffs^  and 
against  all  the  defendants.  {JEnos  v.  I%omas,  4  How.  48.)  Therefore^  a  cause  of 
action  against  all  the  defendants,  cannot  be  united  with  a  cause  of  action  against 
some  or  one  only  of  the  defendants.  ( Wells  v.  Jewett^  1 1  id  242 ;  Rodgers  v. 
Rodgers,  11  Barb.  695.)  Therefore,  a  plaintiff  cannot  unite  a  claim  against  two 
defeodants  to  recover  possession  of  real  estate  and  damages  for  unlawiully  with- 
holding same,  and  a  claim  against  one  of  the  defendants  for  money  received  for 
rents  and  profits  of  the  premises,  for  which  that  defendant  is  indebted  to  the 
plaintiffs.  (Tompkins  v.  White,  8  How.  520.)  But  it  is  not  necessary  that  the 
several  causes  of  action  should  affect  all  the  defendants  equally.  (  Vermeule  v. 
Beck,  15  How.  333.) 

e.  A  contract  and  guarantee,  although  in  one  instrument,  are  distinct,  and  the 
contract  of  the  principal  and  his  surety  are  distinct  contracts.  (Brewster  v. 
(Mince,  4  Selden,  214;  Fhalen  v.  JDingee,  4  £.  D.  Smith,  879);  which,  in  effect, 
reverses  the  decision  in  Enos  v.  ITiomas  (4  How.  48),  holding  that  the  principal 
and  surety  may  be  sued  in  one  action. 

d.  Any  one  of  several  causes  of  action  set  forth  in  the  complaint^  is  bad  on 
demurrer,  if  it  fails  in  itself  to  show  any  connection  between  the  facto  therein 
alleged  and  the  defendant  demurring.  For  a  fatal  defect  in  one  cause  of  action, 
separately  stated,  cannot  be  remedied  by  allegations  set  forth  as  constituting 
another  cause  of  action  in  the  same  complaint  (Sinclair  v.  Fitch,  8  £.  D.  Smithy 
677  ;  see  page  222  6,  ante  ) 

e.  Where  the  statement  of  facts  in  a  complaint  is  adapted  to  an  action  either 
in  subdivision  8  or  subdivision  6,  it  is  the  Juctgment  asked  for  by  the  complaint 
that  determines  to  which  subdivision  the  action  belongs.  (SpalBUng  v.  Spatding, 
8  How.  297 ;  J)oufs  v.  Green,  id  377.)  Claims  for  injuries  to  property  personal 
or  real,  and  claims  for  its  possession,  are  substantially  different  causes  of  action. 
(Spalding  y.  Spalding,  8  How.  297  ;  JIulce  v.  Thomson,  9  id,  118 ;  Budd  v.  Bing- 
hem,  18  Barb.  494.) 

/.  Several  causes  of  action  do  not  always  form  the  subject  of  several  separate 
counts,  but  are  sometimes  thrown,  for  the  sake  of  brevity  and  convenience,  into 
one.  Thus,  in  an  action  to  recover  penalties  of  five  dollars  a  day  for  one  thou- 
sand and  ninety-five  successive  days  omission  to  put  up  a  tariff  of  ferriage  in  a 
ferry-house,  the  plaintiff  included  all  the  penalties  in  one  statement  of  a  cause  of 
action ;  and  on  motion  to  set  aside  the  complaint  for  that  reason,  held  that  the 
complaint  was  properly  framed.  (Longwtrthy  v.  Knapv,  4  Abb.  115.)  The 
several  penalties  are  regarded  as  items  of  one  claim,  and  any  number  of  items 
may  be  included  in  one  statement  of  a  cause  of  action.  (Adams  v.  HoUey,  12 
How.  829.)  But  where  a  party  has  a  caose  of  action  in  respect  of  sevenl  items^ 
part  of  them  having  always,  and  originally,  belonged  to  him,  and  part  of  them 
naving  come  to  him  by  assignment,  he  should  state  those  that  accrued  by  assign- 
ment as  a  separate  cause  of  action.  And  where  the  plaintiff  has  several  causes 
of  action,  which,  if  they  had  all  accrued  to  him  originally,  might  probably  have 
been  complained  upon  by  a  statement  as  a  single  cause  of  action,  yet  if  they 
accrued  to  him  by  assignment  from  several  persons,  the  subject  of  each  aangn- 
ment  should  constitute  a  separate  statement  of  a  cause  of  action ;  and  where  a 
plaintiff  has  a  cause  of  action  which  originallv  arose  partly  to  himself  and  partly 
to  another,  and  he  has  acquired  the  right  of  that  other  by  assignment,  so  much  of 
the  cause  of  action  which  accrued  to  himself  originally  should  constitute  one 
statement  of  a  cause  of  action,  and  so  much  as  accrued  to  him  by  assignment 
should  constitute  another  and  separate  statement  of  a  cause  of  action.    (JdL) 
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OofuoiidaHnff  Aciiont, 

a.  Ij  tmo  or  mare  aetwM  he  hrought  hy  the  eame  plaintiffs  at  the  same  timet 
Offoinet  the  earns  dffendantf  far  caueee  of  action  vhieh  may  be  joined,  the  defendan 
may  move  to  eonealidate  the  a^ticne.  (2  R.  8.,  4  ed.,  682,  8.  88.)  And  if  one  or 
more  of  sach  actioDB  be  pending  in  the  sapreme  court,  and  others  be  pending  in 
another  eourt  of  this  State,  the  supreme  court  may  order  the  actions  in  the  other 
court  to  be  consolidated  with  that  in  the  supreme  court;  and  when  several  suits 
are  commenced  against  joint  and  several  debtors  in  the  same  court,  the  plaintiff 
may,  in  any  stage  of  the  proceedings,  consolidate  such  actions.  (76.,  ss.  80,  40  ; 
8  Wend.  442  ;  9  t6.  461 ;  19  i6.  28  ;  4  Hill,  46 ;  9  Price,  898.) 

6.  The  grantbg  or  refusing  a  motion  to  consolidate,  rests  entirely  in  the 
discretion  of  the  court  (2  R.  S.,  4th  ed.,  682,  a.  88.)  Therefore,  from  an  order 
granting  or  refusing  a  motion  to  consolidate,  no  appeal  can  be  taken.  If  the 
grounds  of  the  motion  are  not  denied,  and  it  does  not  appear  that  the  plaintiff 
will  be  materially  prejudiced  by  the  consolidation,  it  has  oeen  customary  with 
the  courts  to  srant  tne  motion  (19  Wend.  28)  not  only  where  both  or  all  the 
suits  are  brought  at  the  same  time,  but  where  they  are  brought  at  different  times, 
and  although  at  the  commencement  of  the  first  action  the  cause  of  action  in  the 
other  had  not  accrued. 

c  The  test  for  allowing  the  mation  is,  Are  the  questions  to  be  tried  Identical  t 
If  they  are,  the  motion  to  consolidate  should  be  granted  (4  Hill,  46),  unless  it 
will  preludiee  the  plaintiff  (8  Hill,  460). 

d.  The  defendant,  to  entitle  him  to  an  order  to  consolidate,  need  not  swear  to 
menu  (8  Wend.  448) ;  for  the  motion  will  be  granted  where  no  defence  is  in- 
tended, merely  to  avoid  the  expense  of  several  judgments.  (4  Hill,  47 ;  8  Wend. 
442.) 

e.  Where  several  actions  are  brought  on  one  policy  of  insurance,  the  court, 
on  the  application  of  the  defendant,  and  with  the  consent  of  the  plaintiff,  will 
grant  an  order  to  stay  the  proceedings  in  all  the  actions  but  one,  tne  defendant 
undertaking  to  be  bound  by  the  verdict  in  such  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs,  in  case  the  plaintiff  should  recover. 
This  mode  of  consolidation,  however,  has  been  held  to  apply  only  to  several 
actions  on  one  policy,  and  not  to  extend  to  several  policies  on  one  risk.  (1  Caines 
R.  114.) 

/.  A  party  moving  to  consolidate  actions  which  are  to  be  defended,  must 
show  by  his  affidavit  that  the  questions  to  be  tried  in  them  will  be  substantially 
the  same  in  all  the  suita  {Dunn  v.  Maeon,  7  Hill,  164.)  Where  the  affidavit  was 
"  that  the  defence  in  each  and  all  of  the  actions  will  be  substantially  the  same, " 
but  the  nature  of  the  defence  was  not  stated,  it  was  held  insufficientw  (lb.)  But 
where  the  affidavit  was  made  by  the  defendant's  attorney,  and  he  swore  he  had 
been  informed  by  the  president  of  the  company,  defendant,  that  there  was  a  good 
defence  and  that  the  questions  were  the  same  in  each  action,  and  gave  no  excuse 
why  the  president  himself  did  not  make  the  affidavit,  Ingraham,  J.,  denied  the 
motion.    {ffoneY.  Farmer's  B*k  of  Ohio,  not  reported.) 

y.  The  plaintiff  brought  at  one  time,  and  sgainst  tiie  same  defendants,  a  separate 
actioQ  in  each  of  the  counties  of  the  State,  fur  one  and  the  same  libel,  which 
was  published  in  the  county  in  which  all  of  the  parties  resided.  Held,  that  the 
defendant's  motion  to  consolidate  the  actions  into  one  must  be  granted  ;  and 
that  the  motion  to  eonaolidate  was  properly  made  in  the  county  in  which  all  the 
partiea  resided.  ^  The  time  to  pleaa  in  the  consolidated  action  in  such  a  case, 
should  be  the  time  which  remained  in  the  action  in  the  county  to  which  the 
other  actions  were  drawn  by  the  consolidation.    (Percy  v.  Seward,  6  Abb.  826.) 

A.  A  motion  to  consolidate  may  be  made  by  a  plaintiff;  and  if  the  motion  is 
granted  it  will  be  on  the  terms  that  the  plaintiff  pay  the  costs  in  all  the  actions 
but  one  up  to  the  time  of  consolidating.  {Brigge  v.  Oaunt,  2  Abb.  77 ;  4  Duer, 
664.) 

t.  Actions  of  foreclosure  will  not,  it  seems,  be  consolidated  under  any  cir- 
cumstances. A  motion  to  consolidate  two  foreclosure  suits  was  denied  by  Davies, 
J.,  with  costs  in  both  suita    {Orant  v.  Spencer,  not  reported.) 

J,  Where  a  plaintiff  commenced  sixty-four  actions  against  the  same  defend- 
ant all  of  which  were  at  issue,  and  were  for  the  recovery  of  separate  penalties 
for  an  alleged  violation  of  the  law  concerning  foreign  b.tnk  notes,  the  defendant 
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moved  to  consolidate  :  ordered  that  the  plaintiff  shonld  bring  to  trial  one  of  tha 
soita,  which  might  be  aelected  by  him,  and  that  all  proceediDga  in  the  remaining^ 
Buits  should  be  stavcl  until  the  trial  of  such  selected  suit,  with  liberty  to  the 
defendant  after  such  trial  to  renew  the  motion  for  a  consolidation.  (Clttrk  v. 
Metropolitan  £ank,  6  Sand.  666.) 

§  168.  [144.]  (Am'd  1849—1852.)  Allegation  not  deniedy 
whtn  to  be  deemed  tf'ice. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  tlie  answer,  as  prescribed  in  section  149 ;  and  every  ma- 
terial allegation  of  new  matter  in  the  answer,  constituting  a 
counter-claim,  not  controverted  by  the  reply,  as  prescribed  in 
section  153,  shall,  for  the  purpose  of  the  action,  be  taken  as 
true.  But  the  allegation  of  new  matter  in  the  answer,  not  re- 
lating to  a  counter-claim,  or  of  new'matter  in  a  reply,  is  to  be 
deemed  controverted  by  the  adverse  party  as  upon  a  direct 
denial  or  avoidance,  as  the  case  may  require. 

What  it  a  material  allegation  f 

a.  "  Only  those  allegations  in  a  complaint  are  to  be  deemed  material  in  the 
Bense  of  the  code,  which  the  plaintiff  mvut  prove  upon  the  trtal  in  order  to  main- 
tain hia  action.  It  is  upon  these  only  that  an  issue  can  properly  be  taken  ;  and 
it  ie  of  these  only  that  the  truth  is  admitted  by  the  omission,  in  the  answer,  of 
a  special  denial.  {Fry  t.  Bennett,  I  Code  Rep.,  N.  S.,  245;  6  Sand.  54;  I^euman 
▼.  Otto,  4  Sand.  668 ;  Harlow  v.  Hamilton,  6  How.  476;  Connoet  v.  Meir,  2  £.  D. 
Smith,  316;  Oechs  v.  Oook,  S  Daer,  161.)  Every  allegation  jb  material  unless  it 
may  be  sinick  out  as  surplusage.     {Mayor  of  Albany  ▼.  Oynliff,  2  Coma  171.) 

h.  An  unanewered  allegation  tsAtcA  t«  to  he  taken  at  true,  ahould  be  direct  and 
positive;  ooe  which  at  most  merely  impliee  a  fsct,  or  justifies  an  inference  that 
such  is  or  wiU  be  claimed  to  be  the  fact,  should  not  be  construed  as  a  material 
allegatioo,  especially  iu  a  case  in  which  proof  of  the  fact  is  not  ea^ential  to  the 
plaintitfs  right  to  recover  under  the  positive  allegations  contained  in  the  com- 
plaint, although  such  fact  may  be  disproved.  Thus,  in  an  action  against  two  de- 
fendants to  recover  for  goods  sold  and  delivered,  the  material  question  is.  Did  the 
plaintiffs  sell  to  the  defendants!  It  is  immaterial  whether  or  not  the  defendants 
are  partners,  except  as  an  item  of  proof  of  their  joint  liability.  Therefore  in  a 
complaint  against  several  defendants  for  goods  sold,  which,  after  alleging  the 
sale  of  the  goods  to  the  defendants,  addn,  "  under  their  firm  name  of  Cook  d^ 
Son,'*  this  last  alifgstion  is  descriptive  onlv,  and  not  necessary  to  be  proved. 
The  defendant  by  not  denying  it,  does  not  admit  it.  {Oeehs  v.  Cook,  8  Dner,  161.) 
But  if  the  complaint  had  alleged  that  the  defendants  composed  the  firm  of  Cook 
<&  Son,  and  then  a  sale  to  that  firm — in  that  esse  the  allegation  that  the  defend- 
ants composed  the  firm  of  Cook  &  Soo,  would  have  been  material.  Hence  **an 
allegation  may  be  material  in  one  form  of  constructing  a  complaint  cmd  immaterial 
in  another,  in  declaring  on  the  same  cause  of  €iction;"  (Bos worth,  X,  Oeehs  y. 
Cook,  eupra);  and  a  fact  not  material  may  be  rendered  material  by  the  form  of  the 
pleading.     {Livingston  v.  ifti^,  4  Selden,  289;  Hatch  v.  Feet,  23  Barb.  675.) 

e.  See  in  note  to' section  160. 

d.  "  This  section  is  confineii  to  allegations  of  fact,  and  does  not  refer  to  an 
averment  of  the  legal  effect  of  written  instruments ;  nor  can  it  be  applied  to  the 
intention  of  parties  when  they  execute  a  written  contract  An  answer  which 
contains  an  allegation  of  the  meaninff  of  a  written  contract  or  agreement^  bat 
does  not  deny  its  execution,  should  be  deemed  by  the  coni*t  an  'immaterial  alle- 
gation,' and  disregarded  at  the  trial.    Nor  can  such  answer  be  deemed  equiva- 
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lent  to  an  allegation  of  Diistake  or  surprise  in  the  execution  of  the  agreement, 
BO  as  to  entitle  the  defendant  to  have  It  avoided  on  either  of  those  grounds." 
{BartcH  V.  Sackett,  1  Code  Rep.  96;  8  How.  868.  and  see  JHmon  v.  Ihtnn,  16 
IT.  Y.  498. 

a.  By  not  liDaweriDg,  the  defendant  adimts  the  truth  of  all  the  allegations  in 
the  complaint,  but  not  that  those  facts  constitute  a  cause  of  action.  (Johnson  v. 
jPieree,  7  £ng.  (Ark.)  K  699,  and  see  note  to  subd.  6  of  ^  144.)  A  defendant 
who  does  not  answer  is  not  to  be  taken  as  admitting  anything  contained  in  an 
answer  of  a  co-defendant  in  which  he  has  not  participated.  (Woodworth  v. 
BeUouut,  4  How.  24.) 

6.  Facta  which  the  ple^dibgs  admit  cannot  be  contradicted  or  varied  by  evi- 
dence. Evidence  is  only  intended  to  establish  contested  facts  (Parkhur9i  v. 
jrOraw,  24  Misa.  R.  184;  Eackett  y.  Richard*,  11  N.  Y.  Leg.  Obs.  81 6j;  and  a 
judgment  contrary  to  an  admission  in  the  pleadings  showing  there  ought  to  be 
no  sueh  judgment,  would  be  erroneous.  {Bridge  v.  Payson,  6  Sand.  217 ;  see 
Barto  V.  Himrod,  4  Selden,  488 ;  and  see  6  Johns.  648,  669,  666;  10  Wheat  189 ; 
1  Barb.  Ch.  Pr.  889;  Gould  PI.  162;  Lawes  PL  48;  M*Ferran  v.  Taylor,  8 
Cranch,  270.) 

e.  Where  a  party  relies  on  the  confession  of  his  adversary,  the  whole  matter 
eonfessed  must  be  taken  together.  (Dorlon  v.  Lew,  6  Barb.  461;  Stuart  v. 
Kistant,  2  id,  498.)  An  admission  made  in  the  course  of  a  pleading  is  not  an  ad- 
mission made  for  all  the  purposes  of  the  cause,  but,  as  Lord  Denman  stated  ia 
Bobins  V.  Maidstone  (4  Q  B.  81 1)>  correcting  what  he  had  said  in  Binaham  v. 
Stanley  ^2  Q.  B.,  127),  is  "  an  admission  for  all  purposes  reigarding  the  issue 
arising  from  that  plcAding."  (See,  however,  Hutt  v.  Morrell,  18  Jurist,  216 ; 
Hand,  J.,  Ayert  v.  Covill,  18  Barb.  264.)  An  admission,  in  aa  answer,  of  new 
V^  mstter  upon  which  issue  is  taken,  cannot  be  used  on  the  trial  aa  a  general  admis- 

\  aion  of  a  material  fact  alleged  in  the  complaint,  when  there  is  in  the  same  answer 

a  general  deniRl  of  all  the  material  allegations  of  the  complaint.  (Troy  d:  Rutland 
R.  R.  Co.  V.  Kerr,  17  Barb.  681 ;  Smft  v.  Kingtle^,  24  id.  641.)  For  the  new 
matter  pleaded  in  one  defence  does  not  dispense  with  the  necessity  of  tl^'ing  the 
issues  formed  directly  upon  the  complaint  by  another  defence.  (Vauear  v. 
Livingston,  8  Kernan,  266;  Ayers  v.  CovUl,  18  Barb.  264.) 

d.  The  court  will  not  allow  an  infant  to  be  bound  oy  an  admission  in  hie 
pleading  adverse  to  biro.    (Moore  v.  Moore,  4  Sand.  Gh.  R.  44.) 

L  No  admission  in  a  statement  of  a  cause  of  action  or  a  defence  which  is  ex- 
pressly abandoned  by  the  pleader,  cnn  be  used  in  evidence  against  him.  (Brown 
V.  Feeter,  7  Wend.  801.)  And  where  a  pleading  haa  been  amended,  semble,  that 
the  original  pleading  cannot  be  read  in  evidence  to  show  what  the  party  con- 
ceived to  be  his  right  at  the  time  such  pleading  was  put  in.  (Hales  v.  Pomfret, 
1  Dan.  141.) 

e.  It  rests  wholly  in  the  discretion  of  the  court  whether  or  not  it  will  permit 
the  pleadings  to  be  read  to  the  jury.  ( Willis  v.  Forrest,  2  Duer,  810.)  Where  a 
plaintiff  in  an  action  against  a  firm,  in  order  to  prove  a  certain  fact,  read  a  por- 
tion of  the  answer  of  one  member  of  the  firm,  admitting  such  fact,  but  also 
alleging  other  facts  which,  if  true,  would  constitute  a  defence,  such  defendant  is 
entitled  to  have  the  whole  answer  read  aa  evidence  in  his  own  behalf  (Oilder- 
sleeve  v.  Mahony,  6  Duer,  868.)  And  as  to  reading  pleadings  in  evidence,  see 
Oregory  v.  Brunswick  (6  M.  &  G.  956) ;  Jennings  v.  Asten  (6  Duer,  696). 

/.  To  a  complaint  setting  forth  an  agreement  with  several  clauses  between 
the  plaintiff  and  defendant,  the  defendant  answered  that  the  agreement  was 
**  tncorreetlv  stated"  in  the  complaint,  and  then  proceeded  specificall^r  to' contro- 
vert several  parts  of  it,  and  without  any  further  or  general  denial, — it  was  held 
that  the  parts  not  specifically  denied  were  admitted.  (Levy  T.  Bend,  1  R  D. 
Smith,  169.) 

a.  An  answer  of  infancy  (Hodges  v.  Hunt,  22  Barb.  160X  or  the  statute  of 
limitations,  is  deemed  controverted  by  this  section  without  any  reply.  {Esseltyn, 
V.  Weeks,  2  E.  D.  Smith,  116 ;  S.  C,  2  Kernan,  686.)  Where  the  defence  is  in- 
fancy, the  plaintiff  may,  without  replying  or  amending  his  complaint,  prove  the 
making  of  a  new  promise  by  the  defendant,  after  he  attained  majority.  (Hodges 
V.  Hunt,  22  Barb.  160.) 
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Chapter  VL 

Mistakes  in  pleading^  and  Amendments* 

SionoM  169.  Material  yarianoes,  how  provided  for 

170.  Immaterial  Yarianeee,  how  provided  for. 

171.  What  not  to  be  deemed  a  variance. 

172.  Amendments  of  coarse  and  after  demurrer. 
178.  Amendments  by  the  conrt. 

174.  Coart  may  give  relief  in  case  of  mistake. 

175.  Suing  a  party  by  a  fictitious  name. 

176.  No  error  or  defect  to  be  regarded  unl  e^s  it  affect  substantial  righ ts* 

177.  Supplemental  complaint,  answer,  and  reply. 

§  169.  [145.]  (Am'd  1849.)  Edsting  suits— Material  va- 
riance. 

Ko  variance  between  the  allegation  in  a  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  have  actually  misled 
the  adverse  party,  to  his  prejudice,  in  maintaining  his  action 
or  defence,  upon  the  merits.  Whenever  it  shall  be  alleged 
that  a  party  has  been  so  misled,  that  fact  should  be  proved  to 
the  satisfaction  of  the  court,  and  in  what  respect  be  has  been 
misled  ;  and  thereupon  the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  shall  be  just. 

a.  These  sections  (169  and  170)  obviously  contemplate  a  case  where  the 
alleged  variance  is  developed  on  the  trial,  at  which  time  the  relief  in  a  case  to 


h,  *  This  chapter  does  not  apply  to  sffidavits,  at  least  so  far  as  to  authorice 
an  amendment  or  the  name  of  the  oouri  {Clickman  v.  Clickman^  1  Coms.  611.) 
And  where  affidavits  to  be  used  in  the  court  of  appeals  were  endtled  in  the 
supreme  court,  they  were  held  defective,  and  the  motion  was  denied  on  that 
ground.  (7^.)  But  where  in  an  action  in  which  the  delivery  of  personal  property 
was  claimed,  an  affidavit  in  support  of  the  claim  was  found  to  be  defective  (but 
not  in  the  name  of  the  court),  the  court  permitted  the  plaintiff  to  amend  the 
affidavit,  and  without  a  motion  for  the  purpose.  (Spalding  v.  Spalding,  8  How. 
297  ;  J)ow$  V.  Oreen,  id.  877.) 

e.  The  provisions  of  the  revised  statutes  (2  R.  S.  424,  omitted  from  the  4th 
ed.)  are  not  repealed,  but  this  chapter  and  the  provisions  of  the  revised  statutes 
are  to  be  construed  together.    (Brown  v.  Babeock,  1  Code  Rep.  66.) 

d.  It  is  a  settled  principle  with  the  court,  that  its  suitors  shall  not  be  preju- 
diced by  the  mistakes  or  misprisions  of  its  officers;  and  amendments  in  such  cases 
are  generally  matters  of  course.  (NeeU  v.  BerryhxU,  4  How.  16 ;  and  see  note  td 
section  884.) 

e.  The  whole  matter  of  amendments  is  in  the  discretion  of  the  court  (Smith 
V.  Babeock,  8  Sumner,  410.^  And  no  appeal  lies  from  an  order  granting  or 
refusing  leave  to  amend.  (St  John  v.  West,  8  Code  Rep.  86 ;  J^rd  v.  David,  1 
Bosw.  570;  Travis  v.  Barger,  24  Barb.  614;  PhineU  v.  Vaughan,  12  idL  216; 
jyr.  Y,  Marble  Iron  Worke  v.  Smith,  4  Duer,  862.) 

/.  An  amendment  by  sdding  new  psrties  is  a  waiver  of  a  default  previously 
taken.  (Scudder  v.  Voorhie,  1  Barb.  56 ;  Aikin  v.  Albany  North  R.  R,  Co,  14 
How.  887.) 

g.  An  amended  pleading  takes  the  plaee  of  and  supersedes  the  original.  (4 
How.  174;  Demn  v.  Baker,  12  id  521 ;  Burrall  v.  Moore,  6  Duer,  666.) 
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irliich  it  is  appropriate  may  at  once  be  given,  and  the  trial  thereafter  proceed 
upon  the  amended  pleadings.  (Egert  y.  Wicker,  10  How.  197.)  They  have  in- 
tTodaeed  "  a  principle  unknown  to  the  former  practice,  namely,  that  of  determin- 
ing qneetiona  of  variance,  not  by  the  incoherence  of  the  two  statemente  upon 
their  face,  and  hence  inferring  their  effect  upon  the  state  of  the  preparation  of 
the  party,  but  by  proof  aiiunde  as  to  whether  the  party  was  actually  misled  to 
hie  prejudice  by  the  incorrect  statement.**  *'  It  is  not  left  to  the  judgment  of  the 
court,  whether  in  a  given  instance  the  variance  was  calculated  to  mislead,  and 
from  thence  to  hold  that  it  did  mislead ;  but  whenever  it  is  to  be  alleged  that  a 
party  has  been  misled,  that  fact  must  be  proved  to  the  satisfaction  of  the  court ; 
and  the  proof  must  show  in  what  respect  he  has  been  misled."  (Gatlin  v.  Ounter, 
10  How.  821 ;  1  Eeman,  868;  Deuel  y,  Spencer,  I  Abb.  237  ;  Cotheal  v.  Talmadge, 
1  E.  D.  Smith,  676;  Cobb  v.  West,  4  Duer,  38.)  And  these  principles  extend  to 
all  actions  and  '*all  cases  indiscriminately,  whether  the  party  invoking  their 
service  is  seeking  to  visit  his  adversary  with  a  forfeiture  or  not, '  and  they  apply 
to  a  defence  of  usury.     {Catlin  v.  Chtnter,  1  Kern  an,  368.) 

a.  A  variance  by  which  the  defendant  was  not  misled,  may  be  disregarded, 
without  amendment,  by  a  referee  as  well  as  by  a  judge.  (Harmony  v.  Bingham, 
1  Duer,  210;  Hart  v.  Hudson,  6  id.  294;  Faraons  v.  Suydam,  8  K  D.  Smith,  276.) 

6.  Immaterial  variances, — The  following  have  been  held  to  be  immaterial 
variances:  Allegation  that  work  wasperforroed  by  *' Jones  Wolcott;"  proof  that 
it  was  performed  by  "  Edwin  Jones  Wolcott"  ( Wolcott  v.  Meech,  22  Barb.  821.) 
Allegation  that  it  waa  defendant's  duty  to  repair  a  fence  between  plaintiff's  close 
and  between  the  "closes  of  other  persons;"  proof  that  there  was  but  one  clo^e 
between  the  plaintiff's  and  defendant's  closes.  ( Underhill  v.  Harlem  R.  R.  Co., 
21  Barb.  497.)  Where  two  parties  sued,  one  as  executor  of  Eeese,  the  other  as 
the  surviving  partner  of  Eeese,  and  it  appeared  on  the  trial  that  only  the  sur- 
viving  partner  should  have  sued.  {Keese,  Ex*ors  of,  v.  FufUrton,  1  Code  Rep. 
62.)  In  an  action  by  four  persons  as  lessors,  on  the  trial  it  appeared  that  the 
lease  was  made  by  those  four  and  another  named  Laight,  since  then  deceased, 
but  that  :he  interest  of  Laight  survived  to  the  plaintiff's;  but  np  reason  for  the 
omission  of  Laight  as  plaintiff  was  assigned  in  the  declaration;  held  that  the 
variance  might  be  disregarded.  {De  Peyster  v.  Wheeler,  1  Code  Rep.  98;  1 
Sand.  719.)  Allegation  that  defendant  represented  the  note  to  be  "a  good  note, 
and  that  it  would  pass  in  South  street;"  proof  that  he  said  *'  the  note  was  good, 
and  there  wer«»  people  in  South  street  who  would  take  it."  (Hawkins  Y.Appleby,  2 
Sand.  421.)  Allegation  that  goods  were  sold  and  delivered  to  the  defendant ;  proof 
that  the  goods  were  purchased  by  defendant,  but  delivered  to  a  third  party  for  his 
own  use  by  order  of  the  defendantw  (Rogers  v.  Verona,  1  Bosw.  417.)  Allegation  of 
a  sole  liability ;  proof  of  a  joint  undertaking  by  defendant  and  another.  {Carter 
V.  Hope,  10  Biirb.  180.)  Allegation  of  an  absolute  promise;  proof  a  conditional 
promise,  it  being  also  shown  that  before  the  commencement  of  the  action  the 
condition  was  fulfilled.  (Hart  v.  Hudson,  6  Duer,  294.)  Allegation  of  notice  of 
non-payment  of  a  note;  proof  of  facts  to  excuse  notice.  (Purchase  v.  Maitison,  6 
Duer,  587.)  Allegation  that  a  note  waa  payable  **  three  months  after  date ;"  proof 
that  it  was  payable  **  four  months  after  date."  (Troiobridge  v.  Didier,  4  Duer, 
448.)  Allegation  of  bill  payable  to  order  of  A;  proof  of  a  Dili  payable  to  order 
of  B.  {Farmer  v.  Crain,  7  Cal.  185.)  Allegation  that  the  plaintiff  warranted 
there  was  a  force>pump  in  the  building,  and  that  he  removed  same;  proof  that 
there  never  was  a  force-pump  in  the  building.  (McComber  v.  Oranite  Ins.  Co., 
16  K.  Y.  495.)  Allegation  of  delivery  of  goods  to  a  carrier  at  59  Broadway; 
proof  of  a  delivery  in  Canal  St.     (Newstadt  v.  Adams,  6  Duer,  48.) 

e.  Where  on  the  trial  an  immaterial  variance  occurs,  the  trial  may  proceed 
without  any  amendment,  and  the  party  may,  after  the  trial,  move  at  chambers 
for  leave  to  amend.  (Lettman  v.  Ritz^  8  Sand.  784 ;  De  Peyster  v.  Wheeler,  1 
Sand.  719;  1  Code  Rep.  98.) 

§  170.  [146.]    Existing  suits.    Immdterial  variance. 
Where  the  variance  is  not  material,  as  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
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the  evidence,  or  may  order  an  immediate  amendment  without 
costs. 

See  note  to  last  preceding  eection. 

a.    The  denial  of  a  motion  to  amend  made  at  the  trial,  is  not  a  ground  of 
exception.    {Roth  v.  Slou,  6  Barb.  808 ;  Brawn  y.  WOurUy  6  Sand.  229.) 

§  171.  [1:1:7.]    Existing  suits.    Failure  of  proof. 

Where,  however,  the  allegation  of  the  cause  of  action  or 
defence  to  which  the  proof  is  directed  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  entire  scope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  variance,  within  the  last 
two  sections,  but  a  failure  of  proof. 

6.    When  the  party  sets  up  aome  particular  matter  as  cause  of  action  or 
ground  of  defence  and  falls  to  prove  it  in  some  particular,  it  is  a  varituie^  only. 
But  where  there  is  a  total  want  of  proof  of   anj  allegation  in  the  pleading  of 
the  sabject^matter,  cause  of  action,  or  ground  of  defence,  it  is  a  failure  of 

5 roof.  {Kelstyv.  Wettern^  2  Corns.  ^00  ;  Richard*  ▼.  Allen,  8  £.  D.  Smith,  40S; 
'ay  V.  Grinutead,  10  How.  821 ;  Catlin  y.  Ounter,  10  How.  321 ;  1  Kernao, 
868 ;  Duel  v.  Spence,  1  Abb.  287.)  Where  the  Alleged  cause  of  action  is  a  tort, 
and  the  proof  is  a  cause  of  action  on  contract,  it  is  a  failure  of  proot  (  Walter 
V.  Bennett,  16  K.  Y.  250.)  Thus,  where  the  alleged  cause  of  action  was  the 
wrongful  conversion  of  a  drafts  and  the  proof  showed  a  cause  of  action  for 
money  received,  being  the  amount  of  such  draft,  it  was  held  to  be  a  failure  of 
proof.  {Id )  Under  a  defence  that  a  note  was  given  without  consideratioo, 
proof  of  payment^  is  a  failure  of  proot    {Texier  v.  ChtUn,  6  Duer,  889.) 

c.  After  a  debt  has  been  released,  an  action  to  recover  it,  on  the  ground 
that  it  has  been  subsequently  revived  by  a  new  promise,  must  allege  such  new 
promise  as  the  cause  of  action,  and  if  the  cause  of  action  alleged  in  the  com- 
plaint is  the  original  debt^  proof  of  the  new  promise  only  will  be  a  failure  of 
proot     (Stearns  v.  To^n,  5  Duer,  294.)    See  ante,  p.  186  a. 

d.  Where  the  cause  of  action  alleged  is  a  fictitious  sale  and  purchase  of 
stock,  and  the  proof  is  a  conversion  of  we  stock,  it  is  a  failure  of  proof.  {Salter* 
T.  Genin,  7  Abb.  198.)  Where  a  complaint  idleged  an  insurance  to  B.  A  L.,  on  a 
joint  interest  and  a  joint  loss,  and  their  allegations  were  put  in  issue  by  the 
answer,  the  proof  was  of  a  joint  loss  and  an  insurance  to  B.  alone,  without  any 
general  words,  such  as.  "  For  the  benefit  of  whom  it  may  concern  ;"  or,  **  aa  the 
property  may  appear;'*  and  there  was  no  allegation  or  proof  of  an  asngnment  by 
B.  to  L., — ^held  a  failure  of  proof;  and,  a  verdict  having  been  found  for  the  plaintiii; 
a  new  trial  was  ordered.    {Burgher  v.  Oolumbian  Ine.  Co.,  17  Barb.  274.) 

e.  An  objection  that  the  ease  made  by  the  proof,  varies  from  that  stated  in 
the  complaint,  should  be  distinctly  made  at  the  trial.  Such  an  objection  is  not 
embraced  in  a  motion  to  nonsuit  on  the  ground  that  no  eauee  of  action  has  been, 
shown.  There  is  a  distinction  between  objecting  that  no  eauee  of  action  has  beea 
proved  and  that  the  cause  of  action  aJUegeain  the  eomplaint  has  not  been  proved. 
And  on  a  trial  by  the  courts  the  objection  that  there  is  a  failure  of  proof  is  not 
embraced  in  a  general  exception  to  the  decision  on  the  facts  and  the  law. 
{Belknap  y.  Sealeg,  14  N.  Y.  (4  Ker.)  148;  Farwn*  v.  Suydam,  8  K  D.  Smith, 
280.) 

/.  If  the  court  or  a  referee  erroneously  hold  a  variance  to  be  a  failure  of 
proof,  the  only  mode  of  rectifying  the  error  is  by  an  exception  and  an  appeal 
irom  the  judgment     {Gasper  v.  ^cFoms,  24  Barb.  288.) 

See  note  to  section  169. 

§172.    [148.]    (AmM  1849— 1851— 1859.)    Existing  suits. 
Amendments  of  course  and  after  allowance  of  demurrer. 
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Any  pleading  may  be  once  amended  by  the  party  of  conrse, 
without  costs,  and  without  prejudice  to  the  proceedings  *  at 
any  time  wUhin  twenty  days  after  it  is  served^  or  at  a/ny  time 
before    the  period  for  answering  it  expires,  or  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the  service  of 
the  answer  or  demurrer  to  such  pleading,  unless  it  be  made 
to  appear  to  the  court  that  it  was  done  for  the  purpose  of 
delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  circuit  or  term  for  which  the  cause  is  or  may  be  noticed ; 
and  if  it  appear  to  the  court  that  snch  amendment  was  made 
for  Buch  purpose,  the  same  may  be  stricken  out,  and  such  terms 
imposed  as  to  the  court  may  seem  just.    In  such  case  a  copy  of 
the  amended  pleading  must  be  served  on  the  adverse  party. 
After  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  the  court  may,  in  its  discretion,  if  it  appear  that  the  de- 
murrer was  interposed  in  good  faitb,  allow  the  party  to  plead 
over  upon  such  terms  as  may  be  just.    If  the  demurrer  be 
allowed  for  the  cause  mentioned  in  the  fifth  subdivision  of  sec- 
tion 144,  the  court  may,  in  its  discretion,  and  upon  such  terms 
as  may  be  just,  order  the  action  to  be  divided  into  as  many 
actions  as  may  be  necessary  to  the  proper  determination  of  the 
causes  of  action  therein  mentioned. 

a.  The  amendmeDt  of  1859  was  fitriking  out  the  words  "already  had/'  where 
the  asterisk  is  placed,  and  inserting  the  words  in  italicM, 

b.  To  what  easet  thia  ieetion  applies, — No  one  will  construe  this  section  as 
aUowing  amendments  which  the  eourt  is  prohibited  from  allowing,  upon  special 
application.  (Spaldinff  v.  Spalding,  S  How.  300 ;  1  Code  Rep.  64.)  It  applies 
only  to  cases  where  the  first  pleading  put  in  is  regular ;  for  if  the  opposite  pnrty 
on  receiving  an  irregular  pleading  prepare  to  move  to  set  it  aside  for  irregularity, 
the  party  pleading  it  cannot  amend  without  payment  of  the  costs  of  the  opposite 
party.  (  William*  v.  Wilkinton,  1  Code  Rep.,  N.  S.,  20.)  It  does  not  authorize 
the  amendment  of  the  summons  of  course.  (Diblee  v.  Maaon,  1  Code  Rep.  87  ; 
M'Crane  v.  Moulton,  1  Code  Rep.,  N.  a,  157.) 

e.  What  t«  an  amended  pleading  f — Where  a  pleading  was  served  vnihout  a 
verification,  and  afterwards  re-served  without  alteration  but  with  a  verification, 
it  was  held  that  the  pleading  last  served  was  not  an  amended  pleading,  and 
might  be  disre<?ardea.  (George  v.  JPAvoy,  I  Code  Rep.,  N.  S.,  818.)  And  in 
Snvder  v.  White  (6  How.  821),  where  an  answer  was  put  in,  and  afterwards  the 
defendant  served  another  answer  which  he  called  an  amended  answer,  and  which 
in  form  and  phraseology  differed  from  the  one  first  served,  but  its  legtU  effect 
amounted  to  the  same  thing,  Welles,  J.,  held  that  the  answer  secondly  put  in 
was  not  an  amended  answer,  aad  that  the  defendant  had  no  right  to  put  it  in, 
because  it  was  identical  in  legal  effect  with  the  snswer  first  served ;  and  he 
ordered  the  answer  secondly  served  to  be  struck  out.  Properly  speaking  the 
name  of  a  party  is  not  a  part  of  the  pleadings,  therefore,  striking  out  the  name 
of  a  party  only  changes  the  parties  to  the  action  and  leaves  the  pleadings  the 
same,  a  chans^e  of  parties  does  not  amend  the  pleadings.  (Billinge  v.  Baker,  6 
Abb.  216.)    See  ante,  226  d. 

d»  Amendfnent  of  complaint  of  courte.    In  what  eau» ;  "  The  right  to  amend  [of 
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c&urte]  i$  absolutSf  rubject  only  to  the  power  of  the  court  to  elrike  out  for  eatue 
shown.  If  the,  amendment  is  made  ia  j^ood  faith,  and  not  for  the  parpoee  of 
deUj,  it  cannot  be  stricken  oat,  although 'the  effect  may  be  to  deprive  the  oppo- 
site party  of  the  benefit  of.  a  circuit  or  term.  The  court  mast  paas  upon  the 
question  of  intent  as  well  as  of  the  effect,  and  be  satisfied  that  it  was  made  for 
tne  purpose  of  delay,  and  that  such  will  be  the  effect  of  it,  before  it  can  be 
BtricKen  out.    The  statute  doei  not  authorize  the  party  [on  whom  the  amended 

f^leading  is  served]  to  decide  in  the  first  instance  and  disregard  it  at  his  peril, 
eaving  the  right  of  the  parties  to  be  subsequently  settled  upon  motion,  but  pro- 
vides  for  a  decision  upon  the  good  faith  and  propriety  of  the  amended  pleaaing 
before  any  other  proceedings  are  had  in  the  action,  which  may  affect  the  ric^hta 
of  the  parties."  {Oriffln  v.  Cohen,  8  How.  452:  and  see  Farrand  ▼.  Herbe- 
eony  8  Duer,  658 ;  BurrcUl  v.  Moore,  5  Duer,  654 ;  Rogerey,  Rathbun,  8  How.  466.) 
But  where  an  amended  answer  it  served  frr  delay,  and  at  so  late  a  period  as  to 
throw  the  cause  over  the  circuit,  it  may  he  treated  ae  a  nullity.  {Allen  v.  Compton, 
8  How.  251.)  The  cause  was  at  issue  on  the  20th  February,  and  on  the  same  day 
plaintiff  served  notice  of  trial  and  inquest  for  the  14th  of  March,  and  on  the  9th 
of  March  defendant  served  an  amended  answer.  Plaintiff's  attorney  disregarded 
the  amended  answer,  and  took  an  inquest,  and  then  moved  to  strike  out  the 
amended  answer.  The  motion  was  opposed  on  an  affidavit  of  the  defendant's 
attorney,  in  which  he  swore  that  his  client  informed  him  of  two  grounds  of 
defence  at  the  time  of  his  retainer,  namely,  set-off,  and  want  of  consideration  for 
the  making  of  the  note  f>ued  on ;  but  he  concluded  that  the  set-off  would  be 
sufficient,  and  therefore  did  not  include  the  other  defence  in  the  original  answer ; 
but  that  when  the  plaintiff  denied  the  set-off  in  his  reply,  he  considered  it  better 
to  amend  the  answer  by  inserting  the  other  defence.  Shankland,  J.,  granted  the 
motion,  with  costs. 

a.  In  VanderbUtv.  Bleeker{4  Abb.  289)  the  amended  answer  [the  amendment 
being  of  a  mere  clerical  error]  was  served  five  days  before  the  circuit.    Plaintiff/ 
returned  it,  and  proceeded ;  and  Emot,  J.  held  that  he  was  right  in  so  doing,  the 
design  to  delay  being  manifest ;  and  that  in  such  cases  the  question  of  good  faith 
might  be  raised  at  the  circuit. 

b.  Where  an  action  was  commenced  by  service  of  a  summons  without  a  com- 
plaint, and  the  defendant  suffered  judgment  by  default,  without  demanding  a 
copy  of  the  complaint,  the  judgment  was  afterwards  set  aside,  with  leave  to 
defendant  to  answer  within  twenty  days  after  service  of  a  copy  of  the  complaint ; 
held,  that  the  pUintiff  might  serve  an  amended  complaint  without  first  serving 
the  original.    {Plumb  v.  Whipple,  7  How.  411.) 

c.  A  party  having  amended  his  pleading  once,  although  by  order  of  the 
court,  his  right  to  amend  of  course  is  gone,  and  he  cannot  again  amend  without 
leave  of  the  court.  {Jeroliman  v.  Co£m,  1  Duer,  631 ;  White  v.  Mayor  of  H.  T. 
5  Abb.  822 ;  14  How.  495.} 

d  After  an  order  obtained  by  the  defendant  requiring  the  plaintiff  to  make 
certain  parts  of  the  complaint  definite  and  certain,  the  plaintiff  may  of  course, 
and  without  any  leave  of  the  court,  make  amendments  otner  than  those  required 
by  the  order,  and  not  inconsistent  therewith.     {Id) 

s.  Where  the  complaint  was  served  on  May  12,  and  an  order  made  June  26, 
on  defendant's  motion  requiring  the  plaintiff  to  make  certain  parts  of  his  com- 
plaint definite  and  certain,  and  strikng  out  certain  other  parts,  but  specifying  no 
time  within  which  the  amendments  were  to  be  made,  the  plaintiff,  on  {^ov.  1, 
served  an  amended  complaint,  containing  most  of  the  matter  directed  by  the 
order  to  be  stricken  out,  together  with  other  allegations  not  contained  in  the 
original  complaint.  The  defendant  moved  to  set  aside  the  amended  complaint 
for  irregularity,  on  the  ground  that,  (1)  It  was  not  served  in  time;  (2)  That  it 
contained  matter  ordered  to  be  stricken  out  of  the  original  complaint;  and  (8) 
That  under  the  form  of  an  amended  oomplaint,  a  new  complaint,  on  a  different 
cause  of  action,  had  been  introduced.  The  motion  was  denied  without  prejudice 
to  the  defendant's  right  to  move  to  strike  out  as  irrelevant  or  redundant,  any  of 
the  matter  stricken  from  the  original  complaint,  and  reinserted  in  the  amended 
one.    {lb.)  . 

/.  Within  what  time. — A  complaint  may  be  amended  of  course  at  any  time 
within  twenty  davs  after  service  thereof  {Clor  y ,  Mallory,  1  Code  Rep.,  126); 
or  within  twenty  days  after  an  answer  or  amended  answer  has  been  served 
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(SMMva  Oauniy  Eh  T.  ChrUnffkmtu,  4  How.  174) ;  and  although  more  than 
twenty  days  may  have  elapsed  from  the  ser^oe  of  the  original  aoawer  and 
repllcAtion  thereto,  the  amended  answer  may  oause  a  neeesBity  for  an  amended 
eompLaint.     (Id.) 

OL  Amendment  of  annter  of  cour9€, — ^It  was  held  that  an  answer  containing 
denials  only,  cannot  be  amended  ofoowrw^  bnt  answers  containing  new  matter  may. 
{JFarT€Knd  r.  Serbeton,  8  Duer,  656;  Fluntb  t.  Whipple,  1  How.  411 ;  Towuend 
▼.  J^latt,  S  Abb.  825 ;  Lampeon  y.  2f  Queen,  16  How.  846.)  [SenUde,  it  is  otherwise 
ee  the  amendment  of  1859.] 

6.  After  service  of  a  sammoos  and  complaint,  and  before  defendant's  time  to 
iwrer  expired,  plaintiff  serTod  an  amended  complaint  At  the  expiration  of 
t'venty  d^ye  from  the  time  of  service  of  the  originiu  complaint,  plaintiff  entered 
jod^pnent;  held,  that  the  defendant  had  twenty  days  from  the  service  of  the 
■mended  complaint  in  whioh  to  answer  or  demur  thereto  (Dtekereon  v.  Beards 
Uf^  1  Code  Rod.  87);  but  temhle  after  issne,  notice  of  trial,  and  the  examination 
of  a  witness  under  section  891,  it  is  totf  late  for  a  defendant  to  amend  of  coarse, 
although  twenty  days  have  not  elapsed  since  the  answer  was  served.  (Snyder  v. 
White,  6  How.  321.) 

e.  After  a  demurrer  to  an  answer,  the  defendant  may  serve  an  amended  an- 
swer of  conrse  within  twenty  days,  if  he  has  wtt  previously  amended  of  course 
(  WhiU  V.  Mayor  of  K,  T.  5  Abb.  822,  14  How.  495);  although  before  demurring 
to  the  answer  the  plaintiff  had  obtained  on  motion  an  order  to  strike  out  parts 
of  it,  with  leave  to  the  defendant  to  amend  on  terms,  which  he  had  not  aone. 
(Cooper  V.  Jonee^  4  Sand.  699.)  The  only  limit  to  the  right  to  amend  of  course 
after  a  demurrer  is,  that  it  shall  not  be  done  for  the  purpose  of  delay,  (lb)  So 
held  where,  on  December  20,  an  order  was  made  striking  out  portions  of  the 
answer,  with  leave  to  the  defendant  to  amend  his  answer  on  payment  of  coeta. 
On  January  16,  the  defendant  not  having  amended,  the  plaintiff  demurred  to  the 
answer,  and  noticed  the  demurrer  for  argument  On  January  20,  the  defendant 
served  an  amended  answer,  and  it  was  held  he  might  do  so  without  paying  any 
COStSw     (lb.) 

d.  Extent  of  amendment  of  couree. — ^The  plaintiff  cannot  by  an  amendment 
of  course,  strike  out  the  names  of  any  of  the  parties  who  have  been  served  with 
the  summons  (Rueeell  v.  Spear,  8  Code  Rep.  189 ;  Chase  v.  Dunham,  1  Paige, 
672 ;  see  ante,  p.  129  b),  nor  introduce  circumstances  happening  after  the 
commencemeot  or  the  action  (Homfaaer  v.  Homfager,  1  Code  Rep,  N.  S.,  180) ;  he 
may  probably  change  the  place  of  trial  named  in  the  complaint  (see  pp.  108  a,  106  6, 
anie) ;  and  he  may  insert  "other  allegations  material  to  the  case  (Jeroliman  v. 
Cohen,  1  Duer,  682);  but  whether  it  is  permissible  to  insert  a  new  and  different 
or  additional  cause  of  aolion,  is  a  vexed  question.  On  the  one  hand  it  is  said 
that  on  an  amendment  of  course,  the  plaintiff  may  insert  anv  new  caus>e9  of  action 
that  can  properly  be  united  in  a  complaint  (Maeon  v.  Whitely,  1  Abb.  86  ;  4 
Duer,  611.)  On  the  other  hand  it  is  said  it  is  not  allowable  to  a  party  to  sub- 
stitute a  new  and  different  cause  of  action  or  defence.  (Field  v.  Morte,  8  How. 
48 ;  Ifollieter  v.  lAvingeton,  9  id!.  140.)  A  complaint  cannot  be  amended  of  course, 
so  as  to  change  the  cause  of  action  from  one  ror  a  money  demand  on  contract  to 
one  for  relief.  (Oray  v.  Brown,  15  How.  556.)  Thus,  where  the  complaint  was  in 
the  usual  form  on  a  promissory  note,  it  was  held  that  the  plaintiff  could  not  amend 
of  course  by  making  it  an  action  to  charge  the  separate  estate  of  a  married 
woman.     (Id.) 

e.  Where  the  plaintiff,  by  an  amendment  of  course,  inserts  a  new  and  differ- 
ent or  additional  cause  of  action,  the  remedy  of  the  defendant  is  by  refusing  to 
accept  or  returning  the  paper,  or  giving  notice  that  he  will  disregard  it,  specify- 
ing on  what  ground.  Receiving  the  amended  complaint  and  retaining  it  sixteen 
days  without  such  notice,  is  a  waiver  of  all  objection;  so  is  obtaining  an  order 
extending  the  time  to  answer  such  an  amended  complaint  (Hollieter  v.  Livinpt- 
ion,  9  How.  140)  And  where  a  complaint  is  amended  of  course,  by  substituting 
a  different  cause  of  action,  the  defenaant  cannot  treat  it  as  a  new  action  and  an- 
swer sepnrately  to  the  original  and  amended  complaints.     (M'Orath  v.  Van 

Wyek,  2  Sand.  651.) 

/.  When  after  an  answer  the  plaintiff  noticed  the  cause  for  trial,  and,  no  affi- 
davit ot  merits  having  been  filed  or  served,  took  an  inquest  on  the  second  day  of 
the  circuit,  and  entered  judgment,  the  defendant  within  the  time  allowed  for  an 
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Amendment  of  eonne,  bat  after  the  judgment  was  entered,  served  an  amended 
answer,  and  then  moved  to  set  asUe  the  judgment,  it  was  held  that  the  judg- 
ment was  regular,  otherwise  the  amendment  would  have  prejudiced  the  proceed^ 
ings  already  had.  {Plumb  v.  Whipple,  1  How.  411.)  The  right  to  amend  of 
course  is  not  per  m  a  stay  of  proceeduiga  (Oueecn  v.  WhMUm,  1  Code  Rep.,  N.  S., 
27.) 

a.  A  notice  of  motion  for  judgment  on  account  of  the  frivolousness  of  the  an- 
swer does  not  deprive  the  defendant  of  the  right  to  amend  of  course.  He  may 
notwithstanding  such  notice  amend  within  twenty  days  after  the  answer  is 
served,  and  such  amendment  will  be  sufficient  to  defeat  the  motion  for  judgment 
{BwrraU  v.  Mwre,  6  Duer,  664.) 

§173.  [149.]  (Am'd  1849— 1851— 1852.)  Exiting  auiU. 
Amendment  hy  order. 

The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  tenns  as  may  be  proper,  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party ;  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect ;  or  by  inserting  other 
allegations  material  to  the  case ;  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  defence,  by  conforming 
the  pleading  or  proceeding  to  the  facts  proved. 

h.  This  section  applies  to  proceedings  for  partition.  (2  Laws  1867,  p.  604;  see 
Croghan  y.  Livingeton,  6  Abb.  360  ) 

c.  Amendment  can  only  he  ordered  6y  the  eauriintohieh  the  action  commenced.-'' 
The  power  of  amendment  is  confined  to  the  court  in  which  the  action  originated, 
and  therefore  the  supreme  court  has  no  power  to  amend  the  record  brought  into 
it  on  an  appeal  from  an  inferior  court  (Ooidd  v.  Olaee,  19  Barb.  186.)  The  ap- 
plication to  amend  should  be  made  in  the  court  below ;  and  where  only  a  copy 
IS  sent  to  the  appellate  court,  after  an  amendment  of  the  original,  it  is  of  coarse 
to  allow  the  copy  to  be  amended.  {Luyeter  y,  Sniffin,  8  How.  260.)  It  is  doubt- 
ful whether  an  appellate  court  can  amend  exceptions,  in  matter  either  of  form 
or  substance.  (Onondaga  Mut.  Ins.  Co.  v.  Minard,  2  Coma.  98.)  [The  court  of 
appeals  has,  in  some  cases,  directed  a  re-settlement  of  the  case  by  the  court  be- 
low.] But  after  argument  and  judgment^  it  will  not  set  aside  the  judgment  and 
stay  proceedings  to  enable  the  appellant  to  make  an  application  to  the  court  be< 
low,  to  alter  the  statement  of  the  exceptions  taken  at  the  trial.  {Fitch  v.  Liv 
ingeton,  *J  How.  410.) 

d  Amendment  generally  before  trial, — It  is  yery  much  a  matter  of  course  to 
allow  any  party  to  shape  his  own  pleadings  to  suit  himself^  and  for  that  purpose 
to  permit  him  at  any  time  before  trial  to  amend  his  pleadings,  bo  as  to  present 
his  own  views  of  the  questions  to  be  litigated  upon  such  terms  as  may  be  aeemed 
equitable.  There  is  now  no  restriction  upon  the  power  of  the  court  to  allow  such 
amendments,  even  though  the  effect  be  to  charn^e  entirely  the  whole  cause  of 
action  or  the  grounds  of  defence.  It  is  only  when  a  party  seeks  to  amend  his 
pleadings  after  trial,  that  the  court  is  prohibited  from  allowins^  an  amendment 
which  would  substantially  change  the  cause  of  action  or  the  defence.  {Troy  Jb 
Boston  R.  R.  Co.  v.  Tibbete,  11  How.  170;  Daguerre  v.  Oreer,  3  Abb.  86.)  The 
court  will  grant  an  amendment  on  terms  just  to  the  opposite  party,  whenever  it 
can  see  that  justice  will  be  furthered  by  it,  on  some  reasonable  excuse  being 
shown  for  th«)  defect  sought  to  be  rectified.    {Harrinaion  v.  Slade,  22  Barb.  164.) 

e.  Leave  may  be  given  to  amend  the  summons  (McDonald  v.  Waleh^  6  Abb. 
69) ;  or  an  undertaking  on  arrest  (Bellinger  v.  Gardner^  2  Abb.  443 ;  1 2  How. 
881) ;  an  undertaking  on  appeal  ( Wileon  v.  Allen,  8  How.  869  \  Bum*  v.  Robbine, 
1  Code  Rep.  62 ;    Sehermerhom  v.  Anderson,  I  Coms»  430) ;   an  attachment,  and 
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the  alBdavito  on  vhteh  it  wm  grraied.  {Famum  t.  WatUr,  18  Hov.  860.)  The 
oonaeot  io  writiDg  of  the  snrety  should  be  annexed  to  and  filed  with  the  amended 
nndertaking.  (  WiUon  t.  Allin,  supra.)  In  an  action  against  an  incorporated 
eomfMuiy,  where  the  answer  set  up  that  the  company  had  been  dissolved, 
and  a  receiver  appointed,  and  it  appeared  that  the  suit  was  brought  in  good 
fiaith,  and  in  fact  defended  by  such  receiver,  he  was  ordered  to  be  substituted  as 
defendant,  and  the  answer  to  stand  as  his  anawer.  {Fuller  t,  Webster  Joeing. 
Gx  12  How.  298.)  So  amendments  may  be  made  in  the  plaintiff 's  name  ordeserip- 
tion  {Barnes  v.  Ferine,  9  Barb.  202;  Travis  ▼.  Tobias,  8  How.  884 ;  Fomroy  v. 
Sperry,  16  tdL  21 1) ;  or  by  striking  out  the  name  of  a  defendant  {Bemis  y.  Bnmwnj 
1  Code  Rep.  27) ;  by  changing  the  action  from  one  on  a  promissory  note  to  one 
on  eon  tract  {Jackson  v.  Stninders,  id.);  by  changing  an  allegation  of  *' severally 
indorsed"  to  "jointly  indorsed"  {Baean  v.  Comstock,  11  How.  197);  and  Uie 
pleKding  may  be  made  to  conform  to  the  proof;  immaterial  allegations  may  be 
disregarded,  immaterial  evidence  rejected,  and  such  judgment  may  be  directed 
aa  the  facts  and  the  law  of  the  case  require.  {Comina  v.  Coming,  1  Code  Rep., 
N.  a,  851 ;  2  Selden.  97 ;  Fox  v.  Hunt,  8  How.  12 ;  Martin  v.  Kanouse,  2  Abb, 
881 ;  Oetty  ▼.  Hudson  ILK  H  Co,  6  How.  270 ;  Gasper  v.  Adams,  24  Barb.  287  ; 
Wood  V.  Wood,  26  id  869 ;  Becker  v.  Matthews,  6  Sand.  445 ;  Daueky  v.  Tyler,  16 
How.  899.)  Plaintiff  allowed  to  substitute  a  cause  of  action  in  special  contract 
for  a  common  count  {Jackson  v.  Saunders,  1  Code  Rep.  87) ;  to  add  a  material 
arerment    {Keese  t.  Fullerton,  id.  62.) 

a.  By  laws  of  1847,  chap.  464,  p.  682,  persons  are  authorized  to  change  their 
names  as  there  presoribed ;  and  by  a.  7,  if  any  suit  or  legal  proceeding  shall  be 
eommeoeed  by  his  former  name,  against  any  person  whose  name  shall  have  been 
changed  pursuant  to  this  act^  such  suit  or  proceeding  shall  not  be  abated,  nor 
any  relief  or  recovery  sought  thereby  be  prevented,  by  such  misnomer ;  but  the 
plaintifl^  or  party  instituting  such  suit  or  proceeding,  may  amend  in  reepect  to 
the  name  of  the  person  against  whom  it  shall  be  commenced,  at  any  time,  and 
without  cootfl. 

6.  Amencbnent  on  the  trial.'^lt  is  doubtful  whether,  upon  the  trial,  the  judge 
haa  any  power  so  to  amend  an  answer  as  to  let  in  an  entirely  new  defence. 
(^.  T.  Marbled  Iron  Works  v.  8mUh,  4  Duer,  862.) 

€,  One  of  several  plaintiffs  having  been  discharged  under  the  two-third  act, 
and  assigned  his  property  to  a  co-plaintiff,  after  suit  commenced,  issue  joined, 
cause  referred,  and  some  testimony  taken,  plaintiffs  were  allowed  to  amend  by 
striking  out  the  name  of  the  plaintiff  so  discharged,  and  to  show  in  the  com- 
plaint the  assignment  of  the  co-plaintiff    {Davis  v.  Sehermerhom^  6  How.  440.) 

d  On  the  trial  of  an  action  of  ejectment,  brought  in  the  names  of  several 
plaintiffs,  the  defendant's  counsel,  upon  the  opening  of  the  case,  moved  for  judg- 
ment on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  either  of  the  plaintiffs  separately,  or  in  favor  of  all 
of  them  jointly  ;  whereupon  the  plaintiffs  counsel  offered  to  rely  upon  the  title 
of  F.  S ,  one  of  the  plaintiffs,  and  moved  for  leave  to  amend  the  complaint  so  as 
to  set  up  title  in  him  alone.  The  judge  permitted  the  trial  to  proceed,  upon  the 
offer  of  the  plaintiffs'  counsel  to  rely  exclusively  upon  the  title  of  F.  S.,  leaving 
the  plaintiffs  to  apply  for  leave  to  amend.    {St.  John  v.  Northrup,  28  Barb.  26.) 

«.  Where  the  defence  of  a  former  action  pending  is  interposed,  it  is  not 
proper  to  make  an  order  on  the  trial,  allowing  the  plaintiff  to  enter  a  rule 
diacentioulog  the  former  action,  and  thereupon  to  overrule  such  defence.  {Bedell 
T.Poio«//,  18  Barb.  188.) 

f.  The  proper  place  for  deciding  upon  the  propriety  of  an  amendment  is  at 
tlie  circnit,  where  the  parties  and  their  witnesses  are  before  the  court,  and  where 
the  good  faith  of  the  amendment  can  be  investigated.  {Travis  v.  Barger,  24 
Barb.  627.)  The  general  rule  is,  that  a  party  who  has  not  applied  for  an  amend- 
ment until  after  he  has  been  nonsuited,  ii  too  late  to  ask  for  a  new  trial  in 
addition  to  an  amendment;  hot  where  a  plaintiff  has  been  nonsuited  on  the 
pvond  that  his  declaration  contained  no  count  adapted  to  the  nature  of  the  case. 
It  appearing  that  the  defendant  had  not  been  misled,  that  the  cause  had  been 
once  tried  without  any  objection  having  been  made,  that  the  statute  of  limita- 
tiohs  had  attached,  and  that  such  relief  would  be  manifestly  in  furtherance  of 
JQStiee,  the  court  allowed  the  plaintiff  to  amend  his  declaration  nwie  pro  tunc. 
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and  0et  aside  the  Bonsiiit^  on  the  payment  of  coetB.  (Balam  t.  Woodruf,  7 
Barb.  18.) 

a.  Amtndmignt  from  tort  to  eontraet,  or  the  rwerte — Where,  in  an  action  for 
a  tort,  namely,  for  unlawfully  converting  a  promissory  note,  the  plaintiff,  after 
▼erdiet  for  the  defendant,  asked  leave  to  amend,  by  changing  the  action  into  a 
claim  of  the  ayails  of  the  said  note  as  money  had  and  receiv^,  the  court  refused 
to  allow  the  amendment,  as  it  would  ehange  the  entire  character  of  the  action 
from  tort  to  contract.  (Andrews  y.  Bond,  16  Barb.  638 ;  W€Uier  ▼.  Bennett^  16 
N.  T.  260.)  Where  a  plaintiff  purposely  commenced  his  action  upoo  contract, 
with  a  view  to  obtain  an  advantage  he  could  not  obtain  if  he  had  sued  in  tort, 
having  secured  that  advantage,  he  will  not  be  allowed  to  amend  it  by  making 
his  action  in  tort  (Latie  v.  Beam,  19  Barb.  51 ;  1  Abb.  66);  but  where  the  plain- 
tiff declared  for  goods  sold,  the  answer  set  up  that  they  were  sold  upon  a  credit 
which  had  not  expired,  plaintiff  moved  to  amend  his  complaint  by  averring  that 
the  goods  were  procured  through  fraudulent  representations  on  the  part  of  the 
defendant  In  the  original  complaint  the  plaintiff  demanded  judgment  for 
$162  87,  that  being  the  contract  price  of  the  ffooda  In  the  complaint  as  pro- 
posed to  be  amended,  he  demanded  judgment  for  the  tame  amount^  averring  that 
to  be  the  value  of  the  gooda  The  amendment  was  allowed.  {Chapman  v. 
Webb,  1  CJode  Rep.,  N.  a,  888.) 

6.  Amendment  of  the  demand  of  relief  in  the  complaint, — Permitting  plaintiff 
to  alter  the  prayer  of  his  complaint  so  as  to  claim  the  property  itself,  and 
damages  for  its  detention,  instead  of  praying  judgment  for  the  valne  of  the  pro- 
perty, is  not  changing  substantially  the  cauAc  of  action.  {Dows  v.  Oreen,  8  How. 
878.)  The  demand  of  relief  may  be  amended  in  the  amount  claimed  by  the 
plaintiff,  in  an  action  on  contract  for  the  recovery  of  money  only,  even  after  a 
reply,  repeating  the  original  claim,  and  both  pleadings  verified  {Merchant  v.  New 
York  Life  Ine.  Co.,  2  Sand.  659 ;  2  Code  Rep.  66, 87);  the  occasion  of  the  mistake 
being  satisfactorily  shown  (id,);  and  such  an  amenament  may  be  made  after  ver- 
dict. {Coming  v.  Coming,  2  Selden,  97 ;  Bowman  v.  £arle,  8  Duer,  691.)  Or 
trial  before  a  referee.    {Davit  v.  Smith,  14  How.  187.) 

e.  Amendment  at  the  trial. — The  court,  on  the  trial,  may  remedy  by  amend« 
ment,  a  variance  between  the  case  made  by  the  proof  and  the  oomplaint,  where 
all  the  facts  essential  to  the  rights  of  the  parties  are  put  in  issue  by  the  plead- 
ings.    (Hull  V.  Gould,  8  Eernan,  127.) 

d.  Amendment  of  verdict. — ^The  verdict  of  a  jury  may  be  amended  so  as  to 
conform  to  the  facts,  where  there  is  no  doubt  as  to  such  facts  (either  from  certifi- 
cate of  the  judge  or  otherwise)  and  of  the  real  intentions  of  the  jury.  (Burhant  v. 
Tibbittt,  7  How.  21.) 

e.  After  a  hearing  before  a  referee,  and  before  the  referee  had  made  his  re- 
port, the  plaintiff  was  allowed,  on  the  terms  of  $10  costs  of  motion  and  the  costs 
of  proceedings  before  notice  of  trial,  and  the  expense  of  amending  the  answer  if 
necessary,  to  amend  his  complaint  by  striking  out  the  name  of  one  of  the  de- 
fendants.    {Turner  v.  Hillerline,  14  How.  281.) 

/.  Amendment  after  judgment. — ^The  court  in  its  discretion  has  an  extraordinary 
power,  even  after  judgment,  to  allow  a  pleading  to  be  amended  by  inserting  new 
allegstionR  material  to  the  case;  but  this  power  should  be  sparingly  exercised. 
{Field  V.  Hawkshurtt,  9  How.  76;  JSgert  v.  Wicker,  10  id.  198.)  And  after  judg- 
ment amendments  will  be  allowed  only  for  the  purpose  of  sustaining  the  judgment. 
Thus,  after  judgment  for  the  defendants  affirmed  on  appeal  to  the  general  term, 
a  motion  by  the  plaintiff  at  special  term  for  leave  to  amend  the  complaint  was 
denied.  (EngUu  v.  Fumiss,  8  Abb.  82 ;  Oaeper  v.  Adams,  24  Barb.  288.)  Such 
a  motion  was  granted  at  general  term,  and  a  new  trial  ordered,  in  Baseom  v. 
Woodruff  {n  Barb.  18).  In  PHndle  v.  Aldriek  (18  How.  466)  the  complaint  was 
for  goods  sold,  the  agistment  of  cattle,  and  for  use  and  occupation.  On  the  trial 
before  a  referee,  the  referee  found  as  a  fact  that  the  defendant  had  agreed  to  pay 
the  plaintiff  $100  in  settlement  of  the  account^  and  basing  bis  decision  on  that 
fact^  found  for  the  plaintiff  $100.  On  appeal  from  the  judgment  on  the  referee's 
report,  it  was  held  that  there  was  a  variance  between  these  pleadings  and  the 
proof,  and  that  the  judgment  should  be  reversed.  The  plaintiff  then  moved  at 
special  term  for  leave  to  amend  his  complaint.  The  motion  was  granted  on  jhe 
terms  of  the  plaintiff  paying  all  the  costs  of  the  defendant  and  $10  costs  of  op- 
posing the  motion  to  amend.    See  note  to  section  261,  post. 
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a.  Amendmeni  on  appeal. — ^The  applieation  to  amend  ifaould  be  made  at  spe- 
cial term  (Proton  y.  Coiie^  1  K  D.  Smith,  270);  it  is  not  the  time  nor  place  to  ask 
l«aTe  to  amend  for  the  firai  time,  when  the  appeal  from  the  judgme^it  below  is 
brought  on  for  argument.     {Keteham  y.  ZertgOy  id.  562.) 

6.  Upon  appeal  to  the  general  term  the  court  may  treat  the  pleadings  as  hay- 
ings been  amended  so  as  to  conform  to  the  facts  proved,  in  any  respect  in  whieh 
the  eourt  ought  clearly  to  allow  an  amendment  iipon  application  at  special  term 
{Boufdoin  y.  Coleman^  3  Abb.  481;  Harrower  y.  Heath,  19  Barb.  881);  and  so  on 
an  appeal  to  the  eourt  of  appeals.  {Bate  v.  Grahani,  1  Kern  an,  237.)  But  when 
the  record  furnishes  the  only  ground  for  and  against  the  amendment,  then  the 
amendment  may  be  made  on  the  hearing  of  an  appeal  at  general  term,  and 
-witboot  a  notice  of  motion  for  leaye  to  amend.  (Clark  y.  £^de»,  20  Barb.  42.) 
Thae,  where  the  action  was  for  the  non-deliyery  of  flour,  the  complaint  alleged  a 
readiness  and  willingness  on  the  part  of  the  plaintiff  to  receive  and  pay  for  the 
floar.  On  the  trial  the  proof  snowed  that  the  flour  was  to  be  deUvered  at  a 
particular  place,  and  as  the  complaint  did  not  allege  a  readiness  and  willingness 
to  receive  and  pay  for  the  flour  at  the  particular  place  named,  a  nonsuit  was 
aaked  for  on  the  trial,  and  refused,  and  the  plaintiff  had  judgment.  On  appeal, 
the  eourt  at  general  term,  and  without  any  motion  for  leave  to  amend,  allowed 
the  plaintiff  to  insert  in  the  complaint  after  the  allegation  of  readiness  and  will- 
ingness, the  name  of  the  place  where  the  flour  was  to  be  delivered.  {Clark  y. 
Dales,  20  Barb.  42.) 

c  After  a  trial,  verdict  for  plaintiffs,  judgment  thereon,  and  affirmance  of  the 
judgment  on  appeal  to  the  general  term,  with  leave  to  defendants  to  move  at 
special  term  for  an  order  to  amend  their  answer,  held  on  motion  at  the  special 
term,  that  the  defendants  were  too  late,  and  that  the  court  had  not  the  power  to 
grant  the  amendment  after  argument  of  the  appeal  and  final  judgment  thereon. 
The  judgment  should  be  first  set  aside;  and  it  is  doubtful  whether  a  motion  to 
set  aside  a  regular  judgment  rendered  at  general  term  can  be  granted  at  special 
term  for  the  purpose  of  allowing  a  party  to  amend  his  pleading.  If,  however, 
such  a  motion  can  be  entertained,  it  must  not  only  appear  that  the  party  has 
been  misled  or  surprised  after  the  exercise  of  ordinary  care  and  skill,  but  that 
the  amendment  asked  for  is  clearly  required  in  order  to  promote  the  ends  of  jus- 
tice.    (MaUomb  v.  Baker,  8  How.  801.) 

<£  Defence  of  Ueury, — ^The  same  rule  as  to  amendments  applies  to  a  defence  of 
usury  as  to  any  other  defence.  [Catlin  v.  Ounter,  1  Eernan,  868 ;  Brown  y. 
Mitchell,  12  How.  408;  2  Abb.  481.)  The  cases,  however,  only  go  the  length 
of  holding  that  the  defence  of  usury  being  in,  it  is  to  be  governed  by  the  same 
rules  as  otber  defences^  and  the  question  remains  whether  the  defence  not  being 
in  at  all,  the  defendant  will  be  permitted,  under  cover  of  an  amendment  of  his 
answer,  to  introduce  such  a  defence.  In  Morrie  v.  Blattery  (6  Abb.  74),  Hoffman, 
J.,  refused  such  permission,  as  did  Harris,  J.,  in  Batet  v.  Vocrtieee  (7  How.  284). 
The  refusal,  however,  was  against  his  own  convictions  as  to  its  propriety,  and 
because  the  practice  to  disallow  such  amendments  had  become  " inveterate"  In 
Orant  v.  IfCaughin  (4  id.  216),  Parker,  J.,  on  opening  a  default  taken  for  want 
of  an  answer,  refusea  to  impose  the  terms  that  the  defendant  should  not  set  up 
the  defence  of  usury. 

e.  The  concluding  portion  of  this  section,  commencing  with  the  words,  ''If 
the  demurrer  be  allowed,"  Ac,  applies  to  actions  in  the  different  classes  specified 
in  g  167;  that  is,  if  the  plaintiff  united  in  his  com} 'lain t  a  cause  of  action  in  one 
dai^  with  a  cause  of  action  in  another  class,  the  court  may,  in  its  dieeretion, 
order  the  action  to  be  divided  into  as  many  actions  as  may  be  necessary.  (i2o6tn* 
eon  V.  Judd,  9  How.  888.) 

/.  Terms  on  which  amendments  are  ordered — "An  amendment  without  costs  is 
an  amendment  upon  such  terms  as  may  he  proper,^  {Cay%tga  Bank  v  Warden,  2 
Selden,  27.) 

g.  An  amendment  of  a  complaint  will  be  allowed  upon  the  payment  of  costs 
of  motion,  except  where  the  amendment  obliges  the  aefendant  to  abandon  his 
defence,  in  which  event  he  is  entitled  to  the  whole  of  his  costs  up  to  the  time  of 
amendment  (Chapman  v.  Webb,  1  Code  Rep.,  N.  id.,  888.)  In  case  of  amendment 
the  party  seeking  to  amend  ought  to  be  required  to  make  the  opposite  party 
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good  hj  paying  Him  the  fees,  at  fixed  by  statute,  for  the  additional  expense 
which  the  amendment  wonld  render  Decessary ;  and,  therefore,  where  a  plamtilf, 
after  the  answer,  and  after  taking  the  testimony  of  a  witness  for  the  plaintiff,  de 
bene  e«M,  but  before  notice  of  trial,  moved  to  amend  his  complaint,  the  court 
permitted  the  amendment,  on  payment  of  the  defendant's  costs  of  resistiDS  the 
motion,  $10,  and  the  allowance  "  for  proceedings  before  notice  of  trial,  $5,'  and 
snch  disbursements  as  are  chargeable  by  statnte  against  the  unsuccessfiil  party, 
but  refused  an  allowance  for  defendant  s  attending  to  take  the  eyidence  de  bene 
eue,  {Hare  v.  WHUy  8  How.  296.)  After  a  verdict  for  the  plaintiflf  for  a  sum 
exceeding  the  amount  demanded  by  the  complaint,  an  amendment  of  the  com* 
plaint  by  increasing  the  amount  demanded  should  not  be  allowed,  except  on  the 
tenns  of  the.  plaintiff  submitting  to  a  new  trial  {Corning  y.  Comina,  1  Code 
Bep.,  N.  S.,  851 ;  2  Selden,  97),  paying  the  costs  of  the  trial  already  hao,  and  the 
costs  of  the  motion  to  amend.    (B<nnnan  v.  Earle^  8  Duer,  691.) 

a.  On  ordering  the  amendment  of  an  answer  after  an  order  for  a  reference,  it 
would  be  proper,  if  either  party  desires  it»  to  vacate  the  order  of  reference. 
(Beardeley  v.  Stover^  1  How.  294.) 

b.  It  has  been  the  practice  to  allow  a  party  opposing  a  motion  to  set  aside 
proceedings  for  some  alleged  defect  therein,  to  amend  the  defects  complained  of 
without  a  new  motion  on  his  part,  when  the  amendment  proposed  is  proper  in 
itself.  (SpMinff  v.  Spalding,  1  Code  Rep.  64  ;  8  How.  297 ;  Bee  Weare  v.  Slocum, 
1  Code  Rep.  105  ;  8  How.  897.) 

e.  On  the  plaintiff's  motion  an  order  was  made,  requiring  the  defendant  to 
make  his  answer  more  definite,  and  directing  him  to  pay  the  plaintiff  $10  costs. 
The  defendant  tendered  an  amended  answer,  but  did  not  pay  or  offer  to  pay  the 
costs ;  the  plaintiff  refased  to  receive  the  answer.  Hela,  that  where  an  order 
requires  a  party  to  amend,  or  the  like,  and  directs  him  to  pay  costs,  the  payment 
of  the  costs  is  not  a  condition  precedent  to  the  amendment  In  order  to  have 
that  effect,  it  must  be  expressed  to  be  on  payment  of  costs.  {Sturtevant  v.  Fair^ 
man,  4  Sand.  674*    See  Ford  v.  David,  1  dobw.  569.) 

§  174.  [149.]  (Am'd  1851.)  Mcisting  suits.  Belief  in  case 
of  mutake. 

The  court  may  likewise,  in  its  discretion  and  npon  such 
terms  as  may  be  just,  allow  an  answer  or  reply  to  be  made,  or 
other  act  to  be  done,  after  the  time  limited  by  this  act,  or  by 
an  order  enlarge  such  time  ;  and  may  also  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order,  or 
other  proceeding,  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  and  may  supply  an 
omission  in  any  proceeding ;  and  whenever  any  proceeding 
taken  by  a  party  fails  to  conform  in  any  respect  to  the  provi- 
sions of  this  code,  the  court  may,  in  like  manner,  and  upon 
like  terms,  permit  an  amendment  of  such  proceeding,  so  as  to 
make  it  conformable  thereto. 

d,  A  party  who  has  judgment  in  his  favor,  may  be  relieved  under  this  section. 
{Montgomery  v.  Elite,  6  How.  826). 

e.  Where  upon  a  motion  to  open  a  regular  judgment,  entered  upon  failure  to 
answer,  it  appeared  that  an  answer  wa^  prepared  by  defendants'  counsel  in  due 
season,  bat  was  not  served,  for  the  reason  that  he  believed  plaintiff's  proceedings 
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to  be  irragakr;  that  defendanto'  oonaael  made  repeated  efforte  to  eee  plaintifia 
peraonally,  in  order  to  have  the  irregalaritj  oorreeted,  bnt  was  unsuccessful ;  and 
that  he  understood  from  plaintiffs'  attorney  that  no  further  steps  would  be  taken 
until  he  could  have  an  interview  with  plaintiffs:  held,  that  this  was  a  ease  of 
aurprise,  or  excusable  neglect,  authorizing  the  court  to  open  the  judgment  upon 
terms.  {Mann  v.  Provo9t,  8  Abb.  446). 

a.  This  section  will  not  be  construed  so  as  to  extend  the  time  to  apply  under 
section  121.     {Coony.  Knapp^  18  How.  176.) 

b.  Does  this  section  authorize  an  extension  of  the  time  of  appeal  t  See  see- 
tiona  831.  382. 

e.  This  section  gives  power  to  the  court  to  allow  exceptions  to  be  filed  nunc 
pro  tune  after  the  ten  days  prescribed  for  filing  them  have  expired.    (Sluldon  v. 
Wood,  14  How.  18.) 

§175.  [150.]     Existing  auUa.    Fictitiovs  name. 

When  the  plaintiff  sliall  be  ignorant  of  the  name  of  a  de- 
fendant, such  defendant  may  be  designated  in  any  pleading  or 
proceeding,  by  any  name ;  and  when  his  true  name  shall  be 
discovered,  the  pleading  or  proceeding  may  be  amended 
accordingly. 

a.  It  is  not  allowable  to  a  plaintiff  to  designate  a  defendant  by  a  fictitious 
same  at  discretion ;  it  can  only  he  done  when  the  plaintiff  is  Ignorant  of  the 
true  name  {Orandall  v.  JBeack,  7  How.  271)  ^  and  umhle  if  the  plaintiff  sues  the 
defendant  by  a  name  not  being  bid  proper  name,  without  alleging  his  ignorance 
of  the  defendant's  name,  the  defendant  may  take  advantsge  of  the  mUnomer  by 
motion  to  set  asid«»  the  proceedings.    (Elliot  v.  Hart,  id.  26). 

b.  Where  an  infant  not  yet  named  is  a  party,  how  it  is  to  be  described.  {M^ 
▼.  Brouffhton,  2  Sim  A  Stu.  188.) 

See  Pindar  v.  Blcick  (4  How.  95)  in  note  to  sec  181. 

§  176.  [161.]  Mdstmg  suits.  Errors  or  defects  to  he  dis- 
regarded. 

The  conrt  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  which  shall  not 
affect  the  substantial  rights  of  the  adverse  party ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect. 

c.  This  section  does  not  make  valid  a  bad  pleading  when  the  defects  are  made 
the  grounds  of  demurrer.     {Vanderherg  v.  Van  Valkenburgh,  8  Barb.  218). 

a.  Where  the  action  was  commenced  by  summons,  which  stated  that  the 
complaint  would  be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  and  on-demand  the  complaint  was  eerved,  which  did  not  specify  the  nofne 
of  the  place  of  trial  f — held,  on  a  motion  to  set  nside  the  complaint  for  irregularity, 
thattne  complaint  might  be  amended.     (Davitton  v.  Powell,  13  How.  287). 

e.  Where  an  affidavit  to  obtain  an  order  of  arre^st  was  entitled  in  the  cawe 
before  the  aciion  was  commenced,  it  was  held  a  defect  not  affecting  the  substan- 
Ual  rights  of  the  adverse  party,  and  ibight  be  disregarded.  {Pindar  v.  Black,  2 
Code  Rep.  58  ;  4  How.  95.) 

/.  An  answer  entitled  in  the  **  supreme "  instead  of  the  **  superior "  conrt. 
The  error  may  be  disregarded.    ( Williamn  v.  Sholto,  4  Sand  641.)     • 

g.  Where  in  a  summons  and  complaint  an  infant  defendant  was  described  as 
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'*  LetitiA  YanaB,"  and  in  tlie  petition  for  a  guardian  ad  lit^m  she  was  described 
as  **  T.  Leiitia  Yarian,"  and  it  not  being  asserted  that  neither  was  the  true  name, 
— ^held  sueh  a  yariance  aa  the  court  was  bound  to  disregard.    (  Varian  y.  Sievem, 
a  Duer,  689.) 
See  sections  406, 178,  and  289,  note. 

§  177.  [162.]  (Am'd  1849.)    Supplemental  pleading. 

The  plaintiff  and  defendant  respectively,  may  be  allowed, 
on  motion,  to  make  a  Bupplemental  complaint,  answer,  or 
reply,  alleging  facts  material  to  the  case,  occurring  after  the 
former  complaint,  answer,  or  reply,  or  of  which  the  party  was 
ignorant  when  his  former  pleading  was  made. 

a.  Circumstances  happening  after  the  commencement  of  the  action,  must  be 
brouffht  before  the  coun  bja  supplemental  pleading,  (ffom/affer  y.  Homfaqer^ 
1  Code  Kep.,  N.  8.,  180.)  Thus,  where  the  action  wss  commenced  in  September, 
1850,  for  a  partition,  and  in  October,  1860,  one  of  the  defendaots  conveyed  away 
all  his  interest  in  the  premises  to  one  Ely,  who  was  not  a  party  to  the  action. 
In  December,  1860,  the  plaintiff  amended  the  complaint  of  course  (being  in  time 
to  do  so)  by  alleging  the  conveyance  to  Ely.  Such  allegation  was  struck  out  on 
motion  ;  and  the  court  said.  In  this  case  the  interest  of  the  defendant,  W.  C.  H., 
having  been  transferred  to  £Iy  after  the  original  complaint  was  served,  the 
plaintiffs  should  have  applied  under  the  I77th  section,  for  leave  to  make  a  sup- 
plemental complaint^  making  Ely  a  party  to  the  action  instead  of  W.  C.  H. 
(And  see  LamjMon  ▼.  McQueen^  16  How.  845.) 

h,  A  sued  d  for  an  assault  and  battery.  Afterwards,  B  sued  A  for  slander. 
After  issue  joined  in  the  action  of  A  agmnst  B,  the  action  of  B  against  A  was 
tried ;  and  on  the  trial  A  set  up  in  mitigation  of  damages,  the  assault  and  batter  j 
for  which  he  was  then  suing  JB.  B  recovered  only  six  cents  damages,  and  in 
consequence,  as  was  alleged  by  him,  of  the  setting  up  of  such  assault,  dtc,  in 
mitigation.  B  now  moved  for  leave  to  make  a  supplemental  answer,  to  introduce 
the  mcts  which  had  taken  place  since  issue  joined,  and  insisted  that  as  the  plain- 
tiff A  had  set  up  tbe  assault,  <&c.,  in  mitiffaUon  of  the  action  by  B,  he  could  not 
now  reeover  damages  for  such  assault.  The  court  granted  the  motion.  (Radiey 
y.  HmUoLing,  4  How.  251.) 

c.  Leave  will  not  be  granted  to  file  a  supplemental  complaint  to  allege  a  fact 
known  to  the  plaintiff  at  the  time  of  commencing  the  action  (M^Mah^m  v.  AlUn, 
8  Abb.  89;  12  How.  89);  and  a  defendant  will  not  be  allowed  to  set  up  by  way 
of  supplemental  answer  any  defence  known  to  him  before  the  putting  in  of  his 
former  answer.  {Houghton  v.  Skimnert  5  How.  420.)  Leave  to  file  a  supplemen- 
tal pleading  will  never  be  granted  where  tbe  object  of  it  can  be  accomplished  by 
an  amendment  of  the  original  pleading.    {JPAfakon  v.  Aliens  supra.) 

d.  Where  a  plaintiff  introduces  new  facts  and  parties  into  the  case  by 
amending  his  complaint,  instead  of  resorting  to  a  supplemental  complaint,  the 
amended  complaint  is  not  a  nullity.  It  is  irregular,  but  the  irregulsrity  will  be 
waived  by  a  general  appearance  by  the  persons  thereby  brought  in  as  defend- 
ants.    {Beck  V.  Stephani,  9  How.  198.) 

€.  The  supplemental  answer  under  the  code  is  a  substitute  for  the  old  plea 
of  puU  darrien  continuance  ;  but  it  differs  from  that  plea  in  this  respect,  that  the 
supplemental  answer  may  be  allowed  on  motion  wienever  the  fadts  forming  tbe 

§  round  of  the  answer  have  occurred  since  the  answer  was  put  in,  or  where  the 
efendant  was  ignorant  of  them  at  the  time  of  pleading  the  first  answer;  where- 
as the  plea  of  puU  darrien  continuance  could  strictly  be  plead«d  only  before  or 
at  the  next  continuance  e^ter  the  facts  transpired.  When  the  facts  a»ked  to  be 
incorporated  and  pleaded  in  a  supplemental  answer  go  to  divost  the  plaintiff  of 
the  right  to  maintain  the  action,  and  transfer  the  cause  of  action  to  another,  who 
has  received  satisfaction  for  the  demand  involved  in  it,  it  is  the  duty  of  the 
court  to  grant  the  motion,  whether  the  motion  be  made  at  the  earliest  day  or 
not    (Drought  v.  Curtis,  8  How.  56.) 
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a,  A  BopplemenUl  eomplaint  is  not,  like  an  amended  eomplaiot,  a  Bubfliitute 
for  the  original  complaint^  by  which  the  former  eomplaint  ia  BU}>er8eded ;  but  it 
is  a  farther  complamt,  and  aesumea  that  the  original  complaint  is  to  stand. 
Hence,  where  a  supplemental  complaint  is  made  after  answer,  the  answer  is  not, 
MB  in  the  case  of  an  amendment  after  answer,  at  an  end;  but  it  remains  in  fall 
force,  and  an  answer  is  required  only  as  to  the  supplemental  matter.  And  I 
think  it  is  not  allowable  to  a  defendant  in  such  a  case,  as  a  general  rule,  without 
apecial  permission,  in  addition  to  answering  the  sapplemental  complaint,  to 
answer  anew  or  farther  the  original  complaint  There  does  not  appear  to  be 
any  good  reason  for  permitting  that  practice,  and  no  authority  is  cited,  nor  do  I 
find  any  warranting  it.  If  a  further  answer  to  the  original  complaint  is  necessary, 
leave  to  amend  should  be  applied  for;  when  the  other  party  can  be  heard,  and 
the  court,  if  the  motion  is  granted,  can  impose  such  terms  as  may  be  just  {I)ann 
T.  Baker,  12  How.  621.) 

6.  A  motion  for  leave  to  file  a  supplemental  answer,  setting  up  new  matter 
for  the  purpose  of  equitable  relief,  must  be  on  notice  or  order  to  show  cause,  it 
eannot  properly  be  made  at  the  trial    (Gamer  v.  ffannaht  6  Duer,  268.) 

e.  The  courts  will  not  as  a  general  rule  grant  leave  to  file  a  supplemental 
answer,  to  set  up  a  technical  defence  which  may  operate  as  a  forfeiture  of  a  just 
claim.    (Hoyt  v.  Sk^don,  6  Duer,  061.) 

eL  Where  an  order  is  made  allowing  a  supplemental  complaint  to  be  served, 
and  such  complaint  is  served,  and  l£e  defendants  appeal  from  such  order 
and  demur  to  the  complaint,  and  the  demurrer  is  sustained  and  such  order 
reversed,  and  the  plaintiff  has  appealed  from  the  order  sustaining  such  demurrer, 
the  latter  appeal  necessarily  falls  by  the  reversal  of  the  order  allowing  the  sup- 
plemental eomplMnt    {Ouild  v.  FareonSf  16  How.  882.) 

18 
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TITLE  VII. 


Of  the  proviaional  remedies  in  civil  actions. 

Chaftke  L  Arrest  and  bail. 

II.  Claim  and  delivery  of  personal  property. 
JJL  Injunction. 
IV.  Attachment 
V.  Provisional  remedies. 


Chafteb  L 


Arrest  and  hail. 

§  178.  [153.]   No  person  to  he  arrested^  except  as  prescribed. 

No  person  shall  be  arrested  in  a  civil  action,  except  as  pre- 
scribed by  this  act ;  but  this  provision  shall  not  affect  the  act 
to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent 
debtors,  passed  April  26, 1831,  or  any  act  amending  the  same, 
nor  shall  it  apply  to  proceedings  for  contempts. 

a.  All  persons  holding  office  under  the  Metropolitan  Police  act,  are  exempt 
from  arrest  on  civil  process.  (Laws  1857,  ch.  569»  a  IS.)  So  are,  daring  certain 
times,  senators  and  representatives  in  Congress.  (Const.  U.  S.,  art  1,  s.  6 ;  2 
Johns.  Cas.  222.)  And  also  members  of  the  State  legislature.  (1  R.  S.,  4  ed., 
869  [154]  ss.  6,  7,  8,  9.)  And  all  officers  of  either  honse  whilst  in  actnal  attend- 
ance upon  the  house,    (/d,  s.  10.) 

h.  Ne  exeat. — ^The  writ  of  ne  exeat  is  not  abolished.  (Forreet  t.  Fcrreet,  6  How. 
125;  18  Barb.  48;  Bushnell  y.  Bushnell.l  How.  898;  15  Barb.  899;  see,  how- 
ever, Fuller  Y.  Emerie^  2  Sand.  626.)  To  authorize  the  issuing  of  a  n«  exeat,  foots 
must  be  set  out  sufficiently  on  which  the  court  or  judge  can  repose  its  belief. 
Mere  fears  and  apprehenrions  of  the  party  are  insufficient,  (la.)  Where  the 
writof  ff0  exeat  was  issued  and  served  with  the  summons  in  the  ordinary  manner 
of  issuing  and  serving  an  injunction,  held  sufficient, — that  it  is  not  necessary  to 
file  the  complaint  first  {lb.)  Any  justice  of  Uie  supreme  court  or  any  county 
judge,  may  out  of  court  allow  wnts  of  ne  exeat  in  suits  and  proceedings  in 
the  supreme  court,  according  to  the  course  and  practice  of  such  court  in  such 
cases,  and  under  such  regpilations  as  shall  be  provided  by  law,  or  by  the  rules  and 
regulations  of  such  court  not  inconsistent  with  law.  (Laws  1847,  eh.  470,  s.  18.) 
It  is  not  necessary,  although  it  is  usual,  that  a  ne  exeat  should  be  by  writ:  it  may 
be  by  order  enforced  by  attachment  for  contempt  It  is  a  general  rule  that  if 
the  creditor  can  arrest  his  debtor  in  the  ordinary  form  of  law,  he  is  not  entitled 
to  a  writ  of  ne  exeat ;  and  the  fact  that  the  defendant  has  been  arrested  in 
the  ordinary  form  of  law,  is  a  fatal  objection  to  an  application  for  a  writ  of  ne 
exeat.  The  ^nting  of  this  writ  is  entirely  in  the  discretion  of  the  court  and 
is  granted  with  much  caution.  {Pratt  v.  Tre//«,  1  Barb.  425.)  A  person  coming 
into  this  State  for  the  aole  purpose  of  giving  testimony  as  a  witness  in  an  action 
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at  law,  eannot  be  taken  on  a  writ  of  ne  exeat  inrhile  waiting  to  ^7e  evidence. 
{Dixon  y.  Bly,  4  Edw.  Cb.  R.  567.)  For  the  proceedinga  as  to  giving  bail,  &o , 
on  a  writ  of  fM  exeat,  see  Laws  of  1845,  p.  251 ;  and  see  further  1  Barb.  Gh. 
Pr.  647. 

a.  A  warrant  may  now  be  issued  under  the  act  abolishing  imprisonment  for 
debt,  in  all  the  cases  prescribed  by  that  act  (Gregory  v.  Weiner,  1  Code  Rep., 
K.  a,  210 ;  and  see  Cormn  v.  FreOand,  6  How.  241 ;  2  Selden,  560.) 

§  179.  [154.]  (AmM  1849—1851.)    In  what  oases. 
The  defendant  may  be  arrested,  as  hereinafter  pre6cribed| 
in  the  following  cases : — 

1.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of 
action  not  arising  ont  of  contract,  where  the  defendant  is  not  a 
resident  of  the  State,  or  is  about  to  remove  therefrom,  or  where 
the  action  is  for  an  injury  to  person  or  character,  or  for  injuring, 
or  for  vyrcyngfvUy  taking,  detaining,  or  converting  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  received,  or  property  embezzled  or  fraud- 
ulently misapplied,  by  a  public  officer,  or  by  an  attorney, 
solicitor,  or  conosellor,  or  by  an  officer  or  agent  of  a  corpora- 
tion, or  banking  association,  in  the  course  of  his  employment 
as  such,  or  by  any  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity,  or  for  any  misconduct  or  neglect  in  office, 
or  in  a  professional  employment. 

3.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  where  the  property  or  any  part  thereof 
has  been  concealed,  removed  or  disposed  of,  so  that  it  caiinot 
be  found  or  taken  by  the  sheriff,  and  with  tKe  intent  that  it 
should  not  be  so  foundy  or  taken^  or  with  the  intent  to  deprive 
the  plaintiff  of  the  benefit  thereof. 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  con- 
tracting the  debt  or  incurring  the  obligation  for  which  the 
action  is  brought,  or  in  concealing  or  disposing  of  the  property 
for  the  taking,  detention,  or  conversion  of  which  the  action  is 
brought. 

5.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

Bat  no  female  shall  be  arrested  in  any  action,  except  for  a 
willful  injury  to  person,  character,  or  property. 

Note  to  tubd,  1. 

h.  An  action  for  erim,  con.  is  an  '*  injury  to  the  person,**  within  this  subdivi- 
sion {Delamater  v.  Ruwell,  %  Code  Rep.  147 ;  4  How.  284) ;  and  so  is  an  action 
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for  seduotioD.  (Taylor  t.  ^Tor^A^  8  Code  Rep.  0.)  An  applieation  for  a  diyoree 
on  the  ground  of  adultery  is  not,  but  an  application  for  a  limited  divorce  on  iha 
ground  of  cruel  and  inhuman  treatment  ia,  {JPIfUosh  y.  IPInto$h,  12  How. 
289.) 

0.  A  complaint  by  a  moneyed  corporation,  wjiich  shows  that  the  defendant 
was  employed  by  plaintiffs  as  their  officer  or  agent ;  that  in  that  fiduciary  capap 
city  he  nad  access  to  the  papers  of  the  plaintiffs ;  that  by  means  thereof  he 
abstracted  from  the  possession  of  the  plaintifis  eertificaU»  of  tharet  in  the  stock  of 
plaintiff9^  company^  which  shares  were  owned  by  plaintijj%  and  that  he  sold  the 
same  and  embezzled  the  proceeds, — states  a  cause  of  action  upon  which  defend- 
ant may  be  arrested.  A  oomplaint  which  shows  that  under  like  circumstances 
defendant  abstracted  from  the  possession  of  the  plaintiffs  certificates  of  shares  in 
the  stock  of  plaintiffs^  company,  which  eeriificeUes  were  deposited  by  the  owners  of 
them  with  the  company  for  safe  keeping^  and  sold  the  same,  Ac,  also  states  a  cause 
of  action  upon  which  defendant  may  be  arrested.  (N'orth.  Bailway  Co,  ▼. 
Carpentier,  4  Abb.  47.) 

b.  In  an  action  against  an  innkeeper  to  recoyer  the  yalne  of  goods  of  a  guest 
lost  in  his  house,  the  defendant  is  not  liable  to  arrest.  (People  y.  Willett,  26 
Barb.  78;  6  Abb.  87 ;  16  How.  210.)  Peabody,  J.,  Unless  he  be  a  non-resident 
or  about  to  remove  from  the  State.  (Id.) 

c.  Semble,  an  action  for  a  false  warranty  is  an  action  *'  arising  on  contract** 
(Fowler  y.  Abrams,  8  K  D.  Smith,  18.) 

d.  Who  is  and  who  is  not  a  resident, — In  BurreU's  Law  Dictionary,  Resident  is 
defined,  **One  who  has  a  seat  or  settlement  in  a  place;  one  who  dwells,  abides, 
or  lies  in  a  place.  An  inhabitant  (20  Johns.  R.  208;  8  Wend.  184,  140);  one 
who  resides  or  dwells  in  a  place  for  some  time.  (  Webster.) "  In  Roosevelt  t. 
Kellogg  (20  Johns.  R.  210),  Wood  worth,  J.,  says,  A  person  resident  is  defined  to  be 
<«one  dwelling  or  haying  his  abode  in  any  place,"  an  inhabitant,  "one  that  resides 
in  a  place,"  In  the  matter  of  FUzgeraid  (2  Caines,  817),  it  was  decided  that  a 
person  who  came  into  this  State  on  a  commercial  adventure,  without  any  intent 
of  settling  here,  was  not  a  resident  within  the  meaning  of  the  act  for  relief 
against  absconding  debtors.  In  the  matter  of  Thompson  (1  Wend.  48),  the  court 
held,  in  respect  to  an  absent  debtor,  that  residing  abroad,  engaged  in  business 
for  a  time,  whether  permanently  or  temporarily,  was  a  **  residing  *out  of  the 
State,*  within  the  meaning  of  the  statute.  In  The  matter  of  Wrigly  (4  Wend. 
602  ;  8  i6.  1S4),  it  was  held  that  a  person  remaining  temporarily  for  a  month  in 
the  cities  of  New  York  and  Brooklyn,  intending  to  commence  business  in  Canada, 
was  not  an  inhabitant  or  resident  within  the  meaning  of  the  insolvent  act  of 
1818.  Savage,  Oh.  J.,  in  that  case,  sa^s  that  in  The  matter  of  Fitzaerald  (2  Gaines, 
818),  it  was  held  that  a  resident  within  the  State  was  one  who  had  a  residence 
of  a  permanent  and  fixed  character,  not  one  who  had  a  mere  residence  of  a  tem« 
porary  nature.  In  Frost  v.  Brisbin(l9  Wend.  11),  the  facts  were  these:  A 
resident  of  this  State  left  the  State  in  May,  1886,  and  went  to  Wisconsin,  and 
commenced  business  there  as  a  merchant^  with  intent  to  make  it  his  permanent 
residence,  but  left  behind  his  wife  and  child  at  board  at  his  former  residence  in 
this  State.  In  March,  1887,  he  returned  to  his  former  residence  on  a  visit,  and 
remained  until  May,  when  he  was  arrested  and  held  to  bail.  And  it  was  held 
that  he  was  not  a  resident  of  this  State,  within  the  meaning  of  the  act  abolish- 
ing imprisonment  for  debt.  In  that  case.  Nelson,  Ch.  J.,  says,  *' There  must  be 
a  settled,  fixed  abode,  an  intention  to  remain  permanently,  at  least  for  a  time, 
for  business  or  other  purposes,  to  constitute  a  residence  within  the  legal  meaning 
of  that  term."  In  2%omdike  v.  Oity  of  Boston  ^1  Met.  245X  Shaw,  Ch.  J.,  says, 
"The  question  of  residence,  inhabitancy,  or  domicil,  although  not  in  all  respeots 
precisely  the  same,  they  are  nearly  so,  and  depend  much  on  the  same  evidence.** 
In  Cadwallader  v.  Howell  (8  Harrison*s  Rep.  144),  Dayton,  J.,  says,  "The  word 
residence  (fixed  residence  I  mean)  is  generally  used  as  tantamount  to  domicil, 
though  I  am  not  prepared  to  say  whether  they  are  or  are  not,  in  all  respects, 
convertible  terms.*'  But  in  Crawford  v.  WUson  (4  Barb.  505),  it  was  held  that 
the  words  legal  residence  and  domicil,  are  convertible  terms. 

«.  A  person  who  had  formerly  been  a  resident  of  another  State  (Indiana),  but 
had  with  his  family  removed  to  this  State,  and  was  then  residing  with  a  relative, 
while  he  ^as  looking  out  for  an  opportunity  to  engage  in  business^  and  whether 
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he  should  finally  settle  in  ibis  State  or  elsewhere,  was  undetermined :   held  that 
h«  was  a  non-resident  of  this  State.    {Burrows  v.  Miller,  4  How.  349.) 

a.  Where  it  appeared  that  the  defendant  at  the  time  of  issning  the  attach- 
ment against  him,  kept  a  house  in  Bradford,  New  Hampshire,  in  which  his  wife 
taid  ehudreo  lived,  and  in  which  he  entertained  his  friends,  and  which  was  fre- 
quently called  by  him  his  home, — held,  that  such  place  was  the  legal  residence 
M  the  defendant,  and  this  notwithstanding  the  positive  statement  of  the  defend- 
eat  that  he  had  since  the  spring  of  1852,  and  then  had,  a  store  of  goods,  and  was 
doing  boainess  as  *  merchsjrt,  and  had  acta  ally  resided,  in  Fraahlin  county,  in 
this  State,  with  the  honest. intention  of  making  the  latter  place  his  permanent 
residence.    {Lee  v.  Stanley,  9  How.  272.) 

6.  A  person,  an  emigrant,  having  lefb  his  native  land  with  no  intention  to 
return,  and  who  is  living  in  thia  State  without  any  determination  to  reside  else- 
where, is  a  resident  of  this  State,    (ffeidenbaeh  v.  Sehland,  10  How.  477.) 

e.  A  person  may  be  a  non-resident  while  his  domieil  continues  within  the 
State.  Actual  non-residence,  without  reeard  to  the  domieil  o  the  debtor,  is 
what  is  contemplated  by  the  statute.  A  debtor  detained  abroad  in  attendance 
to  business^  three  years  and  upwards,  though  keeping  up  a  house  in  New  York, 
as  he  had  done  for  many  years  before,  is  a  non-resident  {Haggart  v.  Morgan,  4 
Sand.  198;  affirmed  on  appeal,  1  Selden,  422.)  See  Sheldon  v.  Patrick  (28  Eng. 
IiandEq.lt.  64). 

d  Where  the  defendant,  a  merchant  doing  business  at  Homellsville,  in  this 
State,  where  he  owned  real  estate,  and  where  he  and  his  family  resided  in  Sep* 
tember,  1854,  took  from  his  store  a  large  portion  of  the  goods  and  went  to  Hud- 
son,  Wisconsin,  with  the  intention  and  expectation  of  disposing  of  them  more 
readily,  for  ea^  to  pay  his  debts,  and  if  the  trade  proved  to  be  good  to  continue 
his  trade  there  in  charge  of  a  clerk,  and  to  return  himself  and  continue  his  busi- 
ness in4his  State,  retaining  in  the  mean  time  his  store  and  business  at  ^Homells- 
ville in  charge  of  a  clerk,  where  his  family  remained,  intending,  as  he  wrote  to 
his  creditors,  to  return  in  the  spring  of  1855,  but  did  not  actually  return  until 
July,  1855, — ^heldthat  the  defendant  was  a  resident  of  this  State  on  the  29th  of 
June,  1855,  when  the  plaintiffs^  his  creditors,  issued  an  attachment  asainst  his 
property  at  Homellsville.  He  was  only  temporarily  absent  for  a  single  purpose, 
which  n-om  its  nature  would  not  keep  htm  away  from  the  process  of  our  courts. 
(HurUnU  v.  Sedey,  11  How.  507  ;  2  AbK  188.) 

€.  A  person  who  carries  on  within  the  city  of  New  York,  a  regular  business, 
and  who  in  the  course  of  his  occupation,  spends  his  time  daring  the  regular  busi- 
ness hours  of  the  business  days  of  the  week  in  the  city,  keeping  his  bank  account 
there,  and  there  in  good  fattn  oonducting  all  his  business  transactions,  is  not  a 
non-resident  witiiia  the  meaning  of  the  attachment  laws;  although  his  family  re- 
side in  another  State,  and  he  himself  spends  his  Sundays  or  even  all  his  nights 
with  them.  {Tomner  v.  Church,  2  Abb.  299.)  That  ease  was  decided  at  a  gen- 
eral term  of  the  supreme  court  in  the  first  district.  The  superior  court  held 
otherwise,  and  that  a  defendant  having  all  his  business  property,  business  capital, 
and  his  bank  account  in  New  York,  where  he  was  engaged  in  business,  and  where 
he  spent  on  an  average  eight  hours  of  every  business  day ;  but,  for  reasons  of  con- 
venience and  econom}r  merely,  maintained  his  family  in  New  Jersey,  and  spent 
with  them  there  his  nights  and  Sundays,  was  *'  not  a  resident  of  the  State  of  New 
York"  {Barry  Y. Boekover,  6  Abb.  874;  and  to  the  like  effect,  Chaine  r.  WU- 
eon,  1  Bosw.  673;  8  Abb.  78);  and  the  supreme  court  have  probably  modified 
their  views  as  expressed  by  the  eases  of  Hurlbut  v.  Seeley  and  Towner  v.  Church 
(supra).  See  Oreaton  v.  Morpan{^  Abb.  64.)  In  that  case  it  appeared  that  the  de- 
fendant had  a  place  of  business  in  New  York,  but  boarded  in  New  Jersey  and 
had  a  place  of  business  there,  and  had  stated  that  to  be  his  place  of  residence,  and 
was  seldom  at  his  place  of  business  in  New  York  :  held,  that  he  was  a  resident  of 
New  Jersey. 

/.  Besidence  is  the  place  of  a  man's  fixed  habitation ;  where  his  political  rights 
are  to  be  exercised,  ana  where  he  is  liable  to  taxation.  {Houghton  v.  Ault,  16  How, 
77.)  Residence  depends  on  intention  {The  People  v.  Peralta,  4  Cal.  175 ;  Vither 
V.  VUher,  12  Barb.  640 ;  and  see  Sprague  v.  Houghton,  2  Scammon,  418 ;  Powers 
V.  Bryant,  7  Porter  Ala.  R.  15 ;  Isham  v.  Oibb€!ns,  1  Brad.  Sur.  Rep.  70 :  U,  8,  v. 
2%e  Penelope,  2  Peters,  450.) 
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yote  to  subd,  2. 

a.  This  anbdivision  U  eontrolled  by  subdiTision  5 ;  and  therefore  in  an  action 
by  a  male  agaiDst  a  female  for  breach  of  promise  to  marry,  the  defendant  cannot 
be  arrested.  {Siefke  y,  Tappey,  S  Code  Rep.  28.)  The  oonstraetion  of  this  snb- 
division  is,  that  a  defendant  may  be  arrested  in  an  hoiioii  for  money  received  whw^ 
he  is  a  factor,  attorney,  agent,  ic,  or  other  person  in  a  fiduciary  capacity,  and 
that  the  same  designated  persons  may  be  arrested  for  propexty  embezzled  or 
fraudulently  misapplied  by  them.  Tliere  are  two  cases  for  tne  arrest,  and  the 
enumerated  persons  may  be  arrested  in  either  of  them.  In  one  class,  the  order 
of  arrest  may  be  made  upon  fotcUt  which  may  be  entirely  independent  of  the  cause 
of  aetionf  which  are  to  be  stated  in  affidavits,  and  need  not  be  stated  in  the  com- 
plaintk  and  where  the  arrest  may  take  place  after  the  cause  has  actually  been 
tried.  In  the  other  class,  where  a  defendant  is  sought  to  be  arrested  as  an  agent 
for  receiving  money,  the  ground  of  action  and  the  s^round  of  arrest  are  identieaL 
If  the  cause  of  action  is  shown  to  be  pnfonnded,  Uie  cause  of  arreet  must  fait 
If  the  affidavits  destroT  the  allegation  of  a  fidnciary  character,  the  arrest  cannot 
be  sastaioed ;  although  that  will  not  terminate  the  suit  [RepMie  of  Me^neo  ▼• 
Arrangoit,  11  How.  1 — 676.) 

6.  For  the  damage  sustained  by  a  stockholder  from  fraudulent  acts  of  directors 
and  officers  of  a  company,  an  action  may  be  sustained  by  the  stockholder  againat 
the  officers  and  directors,  and  the  defendants  may  be  arrested.  {Oro(^  v.  Jeteett^ 
12  How.  19.)  A  defendant  may  be  arrested  in  an  action  for  money  received,  or 
property  embezzled  or  fraudulently  misapplied  as  an  agent  of  the  plaintiffs,  or 
while  he  was  acting  fur  the  plaintiffs  in  a  fiduciary  capacity,  such  as  a  peddler 
of  goods  for  the  plaintifltt.  It  is  immaterial  whether  the  racts  authorizing  the 
arrest  are  or  are  not  inserted  in  the  complaint,  or  whether  the  action  is  brought 
on  the  contract  for  not  accounting  for  and  paying  over  the  goods  and  money  to 
the  plaintiffs,  or  in  tort  for  the  eonvereion  of  the  goods  and  money.  {^Ridder  t. 
WhUlock,  12  How.  209.) 

e.  One  who  receives  money  from  another  to  pay  directly  to  a  third  party^ 
and  omits  to  do  so,  may  be  arrested,  as  well  because  he  received  the  money  as 
agent,  as  because  of  his  fidociary  character.  (Burhmis  v.  Caeeyt  4  Sand.  707.) 
Where  the  defendant  received  as  agent  or  attorney  of  plaintiff  a  specific  sum  for 
a  specific  purpose,  and  while  the  money  was  in  defendant's  hands,  not  applied  to 
such  purpose,  the  plain  tiff*  demanded  its  return  to  him,  defendant  refused  to 
return  it,  in  the  bona  Jide  but  erroneous  belief  that  he  could  not,  in  justice  to  a 
third  person  do  so, — ^held  he  was  liable  to  arrest  (SchacUe  v.  Chaee^  16  How.  414.) 

d.  A  factor  who  receives  money  to  be  invested  in  goods,  with  the  condition 
that  it  shall  not  be  employed  for  any  other  purpose,  acts  in  a  "fiduciary 
capacity."  {Noble  v.  Freeeott,  4  K  D.  Smith,  189.)  An  agent  employed  to 
collect  monevs  for  his  principal,  is  liable  to  arrest,  where  he  appropriates  such 
moneys  to  his  own  use.  In  such  a  case,  the  agent  assumes  a  special  trust,  and 
acts  in  a  ** fiduciary  eapaeity.'*  {8toU  v.  King,  8  How.  298.)  Where  defendant 
contracted  with  plaintim  in  writing,  to  receive  a  lot  of  fruit  trees  from  them,  to 
be  delivered  to  different  purchasers  thereof  from  the  platnti£k,  and  defendant 
was  to  and  did  receive  payment  therefor  on  delivery,  and  afterwards  alleged 
that  he  lost  the  money  by  theft  or  accident,  held  he  was  an  a^eni  in  a  fiduciary 
capacity,  and  was  liable  to  arrest  on  the  plaintiff's  allegation  that  he  embezzled 
the  money,  and  that  it  was  not  proper  on  a  motion  to  racate  the  order  of  arrest 
to  try  whether  he  embezzled  or  lost  the  money.  {Froet  y.  M'Curger,  14  How.  181.) 

e.  An  auctioneer  who  receives  goods  for  sale  under  an  agreement  that  he  is 
to  receive  all  over  a  certain  amount  of  the  proceeds  for  his  compensation,  is 
liable  to  be  arrested  for  a  failure  to  pay  on  demand  the  amount  of  tne  proceeds. 
(Holbrook  ▼.  Homer,  1  Code  Rep.,  N.  &,  406;   6  How.  86.) 

/.  In  Goodrich  v.  Dunbar  (17  Barb.  644),  the  defendant  was  consignee  and 
agent  at  San  Francisco  of  a  ship  owned  by  the  plaintiffs.  His  duties  were  to 
take  a  general  charge  of  the  ship,  pay  all  expenses  relating  to  her,  sell  her,  and 
pay  the'  expenses  of  the  sale,  and  then  to  account  to  the  plaintiffs,  as  their  debtor, 
for  the  balance  he  miji^ht  owe  them,  after  deducting  all  payments  previously 
made  by  him,  and  the  balance  due  him  from  the  plaintiffs  on  a  former  account; 
the  supreme  court  held  the  defendant  was  not  liable  to  arrest  as  a  factor,  agent, 
or  broker,  or  as  having  received  the  plaintiff's  money  in  a  fidnciary  capacity. 
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a.  AmerehAiitwho  reeei7«d  gooda  upon  coQrignm«nt|  upon  condition  that  he 
would  advance  to  the  consigoor  a  certain  amount  in  cash,  and  then  oonaign  the 
^oods^  with  the  bilk  of  lading  and  invoices,  to  responBible  parties  in  Europe,  for 
sale  and  returns,  guaranteeing  the  faithful  disposition  of  the  property  and  returns 
of  accounts  of  siues,  together  with  whatever  balance  there  might  be  over  and 
above  the  advances  made,  the  consignor  holding  himself  responsible  to  the  con- 
eignee  for  any  deficiency, — held,  that  on  a  deficiency  of  the  amount  of  goods 
returned  on  sales  by  the  parties  in  Europe,  for  which  the  consignee  was  liable  on 
his  guarantee,  and  the  consignor  on  his  promise  to  the  consignee,  the  consignee 
did  not  act  in  %  fiduciary  capacity  where  ne  had  received  the  amount  of  the  defi- 
eiency  from  the  consignor,  and  had  not  paid  over  the  same  to  the  parties  in 
Burope,  for  which  they  sought  to  hold  him  to  bail.  (Angu9  v.  Jhmscambe,  8 
How.  14  } 

b.  An  attorney  sued  for  not  paying  over  mone^  collected  for  his  client,  is  liable 
to  imprisonment,  such  suit  being  an  action  for  misconduct  in  a  professional  em- 
ployment (Sta^e  V.  StevenSf  1  Denio,  267.)  Where  an  attorney  residing  and 
practidng  in  another  State,  receives  money  upon  demands  left  with  him  for  col- 
lection in  that  State,  which  he  omits  or  refuses  to  pay  over,  he  is  liable  to  arrest 
here,  in  an  action  brought  to  recover  such  money.  ( Tatet  v.  Blodgettf  8  How. 
27  &)  In  such  a  case  the  money  is  received  by  ue  defendant  as  an  attorney,  in 
the  course  of  his  employment  as  such.  The  action  was  founded,  not  so  much 
upon  a  breach  of  contract  as  the  violation  of  professional  duty,    (lb.) 

c  Where  plaintiff  had  employed  defendant  to  sell  goods  as  his  agent,  and  the 
defendant  was  to  render  an  account  and  pay  over  the  proceeds  weekly,  on  the 
defendant's  failure  to  pay  over  such  proceeds,  he  became  liable  to  be  arrested  in 
an  action  to  recover  the  amount  of  such  proceeds.    {Turner  v.  Thompaon,  2  Abb. 

i.  The  defendant,  a  banker,  the  plaintiffs  in  November  1866  employed  him,  to 
aet  as  their  banker,  receive  their  deposits,  collect  their  bills,  and  credit  them  the 
amount,  allowing  him  to  use  the  money,  he  agreeing  to  pay  interest  thereon,  and 
also  to  pay  the  plaintiifs  drafts.  While  this  arrangement  continued  in  force,  and 
on  1 8th  August,  1867,  plaintiffs  remitted  to  defendant  a  draft  for  $4,000,  payable 
26th,  10  be  collected  and  placed  to  plaintifis'  credit.  Defendant  received  the 
draft  on  the  17th  and  collected  it  on  the  26th.  On  the  24th,  defendant  knew  he 
was  insolvent,  and  on  the  26th  suspended.  On  motion  to  discharge  an  order  for 
the  defendant's  arrest,  it  was  held  ne  did  not  receive  the  money  in  a  *'  fiduciary 
capacity,'*  nor  did  he  "  wrongfully  "  convert  the  money ;  nor  was  he  guilty  of  any 
fraud ;  nor  of  any  fraud  in  incurring  the  obligation  to  pay  the  $4,000  so  collected. 
(BauiiM  V.  Tkomptonj  16  How.  97.) 

e.  Where  an  agent  is  liable  to  his  principal  in  a  fiduciary  capacity,  for  moneys  of 
the  principal  received  by  him,  and  the  principal  settles  with  him  by  taking  his 
check  and  acceptance,  payable  in  futuro,  the  principal's  claim  which  was  in  its 
nature  for  a  wrong  is  by  such  arrangement  changed  into  a  debt  And  this  is  so 
although  the  principal  shows  that  the  check  and  acceptance  were  not  received  in 
satisfaction  of  the  agent's  Indebtedness,  and  that  he  aid  not  take  these  securities 
with  a  view  to  change  the  character  of  the  claim,  or  the  defendant's  responsibil- 
ity.   (Alliance  Ins.  Co.  v.  Cleveland^  14  How.  408.)    See  post,  p.  281  e. 

/.  As  to  who  are  public  officers,  see  1 B.  S.  86.  An  attorney  is  not  (9  Wend. 
603.) 

J^ate  to  tubd.  8. 

g.  The  amendment  of  1861  is  in  italic.  Before  that  amendment  it  was  held 
{Van  Nette  v.  Conover,  6  How.  148)  that  in  an  action  to  recover  personal 
property,  the  defendant  was  liable  to  arrest  if  the  property  had  been  removed, 
however  innocently,  so  that  it  could  not  be  found  by  tne  sheriff.  In  Roberts  y. 
Randall  {id.  827  ;  8  Code  Rep.  190^  it  was  held  otherwise,  and  that  to  warrant 
the  arreat,  the  removal  must  be  witn  an  intent  that  the  soods  should  not  be  found. 
The  amendment  has  always  been  regarded  as  a  legislative  overruling  of  Van 
Neste  v.  Conover^  and  adoption  of  the  ruling  in  Roberts  v.  Randall.  {Pike  v. 
Lent,  4  Sand.  660.) 

h.  To  entitle  a  plaintiff  to  an  order  of  arrest  under  this  subdivision,  it  must 
be  true  as  a  present  fact  that  the  property  claimed  it  detained  by  the  d^endant  at 
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the  tim«  the  sait  10  eommene«d»  or  at  all  aroits  when  the  aotion  is  moyed  by  the 

Slaintiffi^  or  other  assertion  of  their  claim  to  the  property  is  made.  (Reimer  ▼. 
icfael,  1  R  D.  Smith,  268 ;  1  Code  Rep.,  N.  S.,  219;  Merrick  v.  Suydcan,  id.  212 ; 
Pike  T,Lenti  supra)  And,  therefore,  if  it  appear  that  the  defendant  had  dis- 
posed of  the  property  claimed,  in  the  nsnal  oonrse  of  his  bosiness,  ante  lUetn 
motanif  and  without  any  intent  to  prevent  the  taking  thereof  by  the  sheriff  the 
plaintiff  is  not  entitled  to  an  order  of  arrest    (Id) 

€L  To  authorize  an  order  of  arrest  under  this  subdivision,  it  must  appear  by 
the  affidavits  on  which  it  ia  sought  to  be  obtained,  that  the  property  has  been 
removed  after  suit  brought,  with  intent  to  prevent  its  being  taken  or  found  by 
the  sheriff,  or  with  intent  to  deprive  the  plaintiff  of  the  benefit  thereof ;  or  if  the 
dispositioa  or  removal  took  place  before  suit  brought,  it  must  appear  to  have  been 
done  with  intent  to  render  ineffectual  the  proceedings  in  a  suit  which  the 
defendant  knew  or  had  reason  to  apprehend  the  plaintiff  intended  to  bring  to 
recover  possession  of  the  property.  In  the  ordinary  case  of  convertiDg  property, 
or  detaining  it  in  hostility  to  the  claim  of  the  true  owner,  the  order  to  arrest  must 
be  under  the  Ist  subdivision  of  this  section,  which  is  satisfied  with  bail  that  the 
defendant  shall  render  himself  amenable  to  the  process  and  judgment  of  the 
court;  whereas  an  arrest  under  subdivision  8  can  be  superseded  only  by  an  un- 
dertaking to  pay  any  judgment  that  may  be  recovered.  (MiUvey  v.  Damson,  8 
How.  111.) 

h.  The  plaintiff  has  his  election  to  proceed  (a  206),  to  recover  possession  of 
roperty,  or  to  recover  damages  for  the  taking  or  detention ;  and  having  made 
is  election,  he  must  abide  by  it  He  cannot  nave  the  defendant  arrested,  and 
have  a  delivery  of  the  property  too,  pending  the  litigation.  (ChappeU  v.  Bkin- 
iwr,  6  How.  888.) 

e.  The  plaintiff's  course  is  to  pursue  the  proceedings  pointed  out  in  chapter 
2,  title  7 ;  and  if  the  property  cannot  be  found,  and  the  case  is  within  this  sab- 
division,  to  have  the  defendant  arrested ;  but  in  that  case  he  cannot  afterwards 
obtain  the  possession  of  the  property  pending  the  action.    (Id.) 

Note  to  eubd.  4. 

d.  The  word  "  obligation"  in  this  subdivision  is  not  used  in  its  strict  sense  of 

3>eoial  contract  but  is  equivalent  to  the  phrase,  "legal  liability,"  or  "legal 
uty."  (Orandall  v.  Bryan,  6  Abb.  162 ;  15  How.  48.) 
&  Fraudulent  representation  or  deceit,  accompanied  by  damage,  constitutes 
a  good  ground  of  action  in  respect  to  a  sale  of  lana  as  much  as  in  respect  to  per- 
sonal property.  (Id)  It  is  not  necessary  that  the  papers  presented  as  the  basis 
of  an  application  for  an  order  of  arrest  on  the  ground  of  fraud,  should  make  out 
every  fact  entering  into  the  fraud,  by  evidence  which  would  be  competent  to 
establish  it  on  a  trial.    (Id) 

f.  The  law  does  not  ii^  ordinary  cases,  impose  upon  a  purchaser  the  duty  of 
disclosinff  to  the  seller,  at  or  before  the  sale,  the  state  of  his  pecuniary  circum- 
stances, however  desperate  they  may  be,  and  be  known  by  nim  to  be.    This 

General  principle  is  applicable,  notwithstanding  there  has  been  a  long  course  of 
ealing  between  the  parties,  in  the  course  of  which  credit  has  been  given  to  the 
Eurchaser,  and  he  has  punctually  performed  his  engagements,  and  his  insolvency 
as  occurred  daring  those  dealings;  no  relation  of  trust  or  confidence  is  thereby 
created  which  would  entitle  the  seller  to  expect  of  the  purchaser  or  require  of 
the  purchaser  as  a  legal  duty,  to  communicate  to  the  seller,  information  of  his 
inability  to  pay  all  his  debts,  while  he  continues  his  business  and  the  manage- 
ment of  his  affairs.  Therefore,  although  a  purchaser  at  the  time  of  making  an 
additional  purchase  from  persons  with  whom  he  has  been  in  the  habit  of  dealing,  is 
insolvent,  and  he  well  knows  his  insolvency,  and  intentionally  conceals  it  from 
the  vendors  by  simply  withholding  his  knowledge  on  the  subject,  without  other- 
wise saying  or  doing  anything  to  mislead,  and  he  still  retains  the  possession  of 
property,  and  Is  pursuing  his  business  as  before,  he  is  not  thereby  guilty  of  a 
fraud,  entitling  the  vendor  to  avoid  the  sale.  But  if  the  purchaser,  at  the  time 
of  making  a  new  purchase,  is  not  only  insolvent,  and  knows  himself  to  be  so,  but 
has  performed  an  open  and  notorious  act  of  insolvency,  by  breaking  up  his  busi- 
ness, and  assigning  his  property  for  the  benefit  of  his  creditors,  it  is  his  duty, 
arising  out  of  his  previous  dealings  with  the  vendors,  to  communicate  that  fact 
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to  them  before  the  sale ;  and  the  violation  of  that  datj  amounts  to  a  fraud* 
{MiteMl  ▼.  Wordm,  20  Barb.  2fi3 ;  Hail  v.  Naylor,  6  Duer,  74;  Morriwn  v.  Gar- 
ner, 1  Abb.  426.) 

a.  Where  the  defendant,  knowing  himself  to  be  insolvent*  applied  to  purchase 
goods  from  the  plaintiff,  and  assured  him  that  he,  the  defendant,  "  was  good  and 
able  to  pay  all  that  he  riiould  contract  to  pay ;"  and  the  plaintiff,  relying  on  his 
repreeentation,  made  the  sale  desired, — held  that  the  debt  was  fraudulently  con- 
tracted, and  tiie  defendant  liable  to  arrest    (Freeman  ▼.  Leland,  2  Abb.  479.)  ^ 

b,  Where  the  ground  of  arrest  is  misrepresentation  as  to  the  defendant's  cir- 
eomstanees,  it  must  be  shown  that  the  defendant  knew  that  the  representations 
were  false ;  for  if  he  believed  them  true  at  the  time  he  made  them,  he  was  not 
ffoilty  of  any  fraud,  however  false  the  representations  may  have  been  in  &ct. 
{Oe^^tevY,  Burton,  12  How.  616  ;  Birehell  v.  Straus,  8  Abb.  68.) 

e.  "Aie  defendant  obtained  credit  upon  these  representations:  "  I  am  perfectly 
ffood  and  responsible  for  all  the  goods  I  may  purchase.  I  own  in  Jersey  City  the 
house  and  lots  in  which  I  am  living,  which  I  value  at  between  five  and  six  thou- 
sand dollars ;  and  I  consider  this  good  and  sufficient  for  any  goods  I  may  buy.  I 
also  own  real  estate  in  Williamsburgh,  and  I  have  other  property."  The  question, 
was,  whether  this  representation  was  false,  and  known  by  hmi  to  be  so,  when  he 
made  it.  The  defenaant,  without  any  change  having  taaen  place  in  his  circum- 
stances in  the  meantime,  about  a  month  after  such  representations,  made  an 
assignment  of  all  his  property  for  the  benefit  of  creditors ;  which  assignment 
disclosed  about  double  the  amount  of  indebtedness  to  the  amount  of  property 
assigned, — held,  that  this  exhibit  of  the  defendant's  affairs  implied  upon  its  face, 
that  the  representations  made  by  him  were  clearly  false,  and  must  have  been 
known  by  him  to  have  been  so.    {Scudder  v.  Bamee,  Id  How.  684.) 

d.  A  purchaser  who  obtains  credit  by  a  false  representation,  must  be  held  to 
intend  the  legitimate  consequences  of  his  act.  Ip  ne  obtains  credit  by  represen- 
tations £slse  in  £iict,  and  which  he  Imew  to  be  false  when  he  made  them,  it  will 
not  do  for  him  to  say  he  did  not  mean  to  defiraud  the  plaintiffs  at  the  time. 
(WhitcombY,  Sole/man,  16  How.  688.) 

e.  Although  a  debt  was  fraudulently  contracted,  or  an  obligation  fraudulently 
incurred,  by  a  defendant,  yet  if  subsequently  thereto  the  plaintiff,  with  fiill 
knowledge  of  the  fraud,  settles  the  original  debt  or  obligation,  and  enters  into  a 
new  contract  with  the  defendant,  upon  different  terms  and  upon  additional  con- 
nderation, — in  an  action  upon  the  new  contract,  the  defendant  cannot  be  held  to 
ball,  merely  because  the  original  debt  or  obliffatlon  was  fraudulently  contracted 
or  incurred.  In  such  a  case,  if  the  debt,  for  Uie  recovery  of  which  the  action  la 
brought  was  not  fraudulently  contracted,  the  defendant  cannot  be  held  to  bail. 
{MerehainU  Bk  of  New  Haven  ▼.  Dtoiffht,  13  How.  866 ;  and  see  Allianee  /ns.  Co, 
T.  Cleavelandy  14  id.  408.) 

/.  Recovery  of  judgment  in  another  State  for  goods  sold  is  no  bar  to  an  action 
for  deceit  in  procuring  the  credit  given  on  such  sale,  or  for  fraudulent  representa- 
tions made  to  induce  the  vendor  to  sell  the  gooda  The  defendant  may  be  held 
to  bail  in  sn<di  a  case.  In  an  action  upon  snoh  a  judgment  an  order  of  arrest  may 
be  made,  on  the  ground  that  the  defendant  was  guilty  of  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is  brought  (  Wane&r  v. 
De  Bamm,  1  Cktde  Rep.,  N.  S.,  280 ;  1  £.  D.  Smith,  261;  see  contra,  Ooodrieh  v. 
Jhtnbar,  17  Barb,  644.)  The  issuing  of  an  extent  does  not  change  the  character 
of  the  debt    {Peel  v.  JBlliott,  16  How.  486 ;  7  Abb.  488.) 

g.  A  defendant  was  arrested  under  this  subdivision,  and  remained  imprisoned 
for  want  of  bail.  The  compiaint  was  for  goods  sold,  and  contained  no  averment 
of  trtLXkd.  The  action  was  defended,  and  the  plaintiff  recovered  judgment  on 
proof  of  the  debt  only,  without  proof  of  any  fraud  in  contracting  it  Execution 
against  property  issued,  and  was  returned  unsatisfied.  No  execution  against  the 
person  was  issued,  and  three  months  after  the  rendition  of  judgment  the  defendant 
moved  to  be  discharged,  from  imprisonment  The  motion  was  granted,  (ffarrie 
T.  Cone,  10  How.  269.)  * 

A.  The  defendant  cannot  be  arrested  in  an  action  asking  judgment  for  the 
possession  of  real  estate,  and  for  the  rents  and  profits;  it  is  not  an  action  '*for 
the  recovery  of  damagee,  for  injuring  or  for  wrongfully  taking,  detaining,  or  con- 
verting property."    {Fidlerton  v.  JKtzgerald,  10  How.  89.) 

See  note  to  subd.  8. 
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JVbte  to  mM  6. 

a.  When  an  aenignment  is  made  by  a  debtor  of  all  bis  property  for  the  ptir]>oBe 
of  satiafyiDg  particular  debts,  which  contains  no  provision  relative  to  a  possible 
surplus,  the  omuision  is  not  such  evidence  of  an  intent  to  defraud  his  creditors  aa 
▼ill  be  deemed  sufficient  to  warrant  his  arrest  (Semble,  Spies  v.  Joel,  1  Duer, 
669 ;  Birchtll  v.  Strata^  8  Abb.  54.)  The  omission  in  the  assignment  of  any  pro- 
vision as  to  any  surplus  is  not  sufficient  to  warrant  the  presumption  of  an  actual 
firaudulent  intent ;  and  such  a  presumption  is  well  rebutted  by  proof  that  the 
preferred  debts  exceed  the  value  of  the  assigned  property.    (/&.) 

b.  One  partner  cannot  have  an  order  of  arrest  against  his  co-partner  upon  an 
allegation  of  the  fraudulent  removal  of  the  partnership  property.  (Vary  v. 
WilUami,  1  Duer,  667.) 

c.  In  an  action  against  husband  and  wife,  for  a  tort  committed  by  the  wife, 
neither  defendant  can  be  arrested.  (Anon.,  S  How.  184;  1  Duer,  613.)  Thus, 
on  an  application  for  an  order  of  arrest  against  a  husband  and  wife,  in  an  action 
against  tnem  for  an  assault  and  battery  alleged  to  have  been  committed  by  the 
wife  alone,  it  was  held  by  Campbell,  i.  (all  the  justices  of  the  superior  court 
concurring),  that  the  code  had  not  altered  the  rule  of  the  common  law  which 
exempts  a  married  woman  from  arrest  (on  mesne  process)  in  all  cases  whatever; 
nor  does  the  code  authorize  the  arrest  of  the  husband  in  any  action  founded  on 
the  contract  or  tort  of  the  wife. 

d.  The  concealment,  removal,  and  disposal  of  a  piano,  by  a  female,  does  not 
subject  her  to  be  held  to  bail.  A  female  can  be  arrested  only  for  willfuly  or  mali- 
ciously injuring  property,  but  not  for  a  detention  or  conversion  of  it  (Tracy  v. 
Leland,  2  Sand.  729.) 

e.  Wbere  two  of  the  defendants,  with  the  aid  and  assistance  of  the  female 
defendant,  abstracted  certain  railway  shares,  with  coupons  attached,  belonging 
to  the  plaintiflfs,  and  converted  the  same  into  money,  and  then  escaped  from 
France  to  this  country  with  said  money — held,  that  these  shares  and  coupona 
were  property,  and  converted  with  the  intent  to  deprive  the  plaintiffs  ol  the 
benefit  of  the  same  as  property,  and  was  an  injury^  and  a  toUlftU  injury ,  to  the 
property — the  stock  and  coupons  having  been  destroyed  as  such,  and  converted 
into  money.    (Northern  Hailtoay  v.  Carpmtier,  13  How.  222;  8  Abb.  269.) 

See  ante,  note  to  snbd.  2. 

General  Note, 

f.  The  causes  of  arrest  enumerated  in  snbdi visions  1,  2  and  4,  mnst,  of  neoea* 
sity,  exist  at  the  time  of  the  commencemeot  of  the  action.  Those  in  subdivision 
6  may  exist  at  the  commencement  of  the  suit ;  but  if  tkev  oeour  after  the  action 
is  commenced,  the  plaintiff  has  ample  remedy  under  the  law  of  1881  to  abolish 
imprisonment  for  debt    (Cormn  v.  Freeland,  6  How.  241.^ 

g.  In  oases  arising  under  the  4th  and  6th  subdivisions,  if  the  plaintiff  wish  to 
obtain  the  benefit  of  the  execution  against  the  person,  provided  for  in  section 
288,  he  must  set  up  the  fraud  at  the  commencement  of  the  suit,  or,  at  least,  befor« 
judgment,  and  cause  the  defendant  to  be  arrested.  (Lee  v.  Miae,  1  Code  Rep., 
N.  8.,  117.) 

A.  At  common  law  a  defendant  cannot  be  discharged  from  arreet  in  a  civil  suit 
on  the  ground  that  he  was  insane  at  the  time  of  his  arrest,  or  became  so  shortiy 
afterward.  (North  y,  Verney,  4  D.  A  E.  121 ;  Kemott  y,  Norman,  2  ib.  891; 
Steel  V.  Allen,  2  ib.  862.)  But,  by  a  stotute  of  this  SUU,  to  organize  State 
lunatic  asylums,  dpc,  it  is  enacted,  that  if  a  person,  imprisoned  on  civil  process, 
become  insane,  **  tiie  judge  may  discharge  him  from  imprisonment,  and  order 
him  into  safe  custody  and  to  be  sent  to  the  asylum."  He  may  be  arrested  again 
when  of  sound  mind.  The  judge  has  no  power  to  discbarge  Uie  insane  prisoner, 
except  for  the  purpose  of  sending  him  to  the  asylum.  (Bueh  y.  Pettibone,  1  Code 
Rep.,  N.  S.,  264.) 

t.  A  eheriff  is  liable  to  arrest,  in  like  manner  aa  any  other  individual.  (Sill 
y.  Lott,  10  How.  46.) 

J,  A  defendant  cannot  be  twice  arrested  by  process  out  of  different  courts  in 
the  same  State  for  the  same  cause  of  action.  (Hernandez  v.  Oamobeli,  10  How. 
488 ;  4  Duer,  642.)  Proof  of  arrest  upon  process  out  of  one  court,  is  sufficient 
ground  to  discharge  the  defendant  upon  a  second  arrest  for  the  same  cause  of 
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Mtion  upon  pro^eH  iwaed  out  of  ih«  other  court  The  only  doubt  as  to  die- 
ehaising  the  aefendant  from  the  seoond  arreet  is  whether  the  plaintiff  is  not 
entitled  to  elect  upon  which  order  of  arrest  he  will  hold  the  defendant  And 
|)erfaa|>s  the  better  practice  is  to  reduce  the  bail  io  one  case  to  a  nominal  amounty 
■milar  to  the  discharge  on  common  bail.  {lb.)  Bnt  although  a  person  cannot 
be  arrested  more  than  ODce  by  process  out  of  different  courts  in  the  same  State 
for  the  same  cause,  the  rule  does  not  «pply  where  the  first  process  is  absolutely 
votdL     {Sckadle  t.  ChoM,  16  How.  418.) 

ck  An  order  staying  the  plaintiff's  proceedinffs  in  an  action,  has  reference  to 
the  ordinary  proceedings,  but  does  not  prohibit  him  from  obtaining  an  order  of 
arrest.  Thus  where,  alter  verdict  for  the  plaintiff,  in  an  action  for  an  assault 
and  battery,  the  defendant  obtained  an  order  allowing  him  thirty  days  to  make 
a  ease,  and  directing  that  all  proceedings  on  th$  part  of  the  plaintiff  he  ttayed 
in  the  mean  time,  and  the  plaintiff,  while  such  order  was  in  force,  obtained  an 
order  of  arrest,— on  motion  to  set  aside,  held  that  the  plaintiff  might  obtain 
Bueb  order  without  violating  the  order  to  stay  the  proceedings.  (Lapeout  y.  Harty 
»  How.  641.) 

b.  It  being  shown  that  the  ease  is  one  in  which  a  judge  has  iurisdiction  to 
grant  an  order  of  arrest  the  manner  in  which  he  has  exercised  his  discretion  in 
the  matter,  is  not  the  subject  of  an  appeal.    (Ih.) 

§  180.  [166.]     Order  for  arrest^  hy  whom  made. 

An  order  for  the  arrest  of  the  defendant,  must  be  obtained 
from  a  judge  of  the  court  in  which  the  action  is  brought,  or 
from  a  county  judge. 

c.  In  Seymowr  ▼.  Mercer  (18  How.  564),  held  that  a  person  elected  a  local 
officer  to  discharge  the  duties  of  surrogate  for  Cayuga  county,  had  power  to  make 
an  order  of  arrest 

§  181.  [156.]  (Am'd  1849.)  Affidamt  to  obtain  order.  To 
wJiot  actions  this  chapter  applies. 

The  order  may  be  made,  where  it  shall  appear  to  the  judge 
by  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that  a 
sufficient  cause  of  action  exists,  and  that  the  case  is  one  of  those 
mentioned  in  section  179. 

The  provisions  of  this  chapter  shall  apply  to  all  actions 
included  within  the  provisions  of  section  179,  which  shall  have 
been  commenced  since  the  thirtieth  day  of  June,  1848,  and  in 
which  judgment  shall  not  have  been  obtained. 

d  Bequititet  ofAffdamU — ^The  principles  of  the  former  practice  as  to  affidayits 
to  hold  to  bail,  showing  cause  of  action,  and  eounter-affidayits,  remain  as  under 
the  former  practice.  {Martin  v.  Vanderlip,  1  Code  Rep.  41;  8  How.  865; 
Adame  ▼.  Millt,  id,  21 9.) 

«.  The  affidavit  should  be  positiye,  and  make  out  a  prima  facie  case  against 
the  defendant  {Id.)  It  must  show : — 1,  that  a  sufficient  cause  of  action  exists ;  2, 
that  it  is  among  those  specified  in  the  179th  section.  (^Id)  It  is  not  sufficient  to 
state  that  "  the  case  is  one  of  those  mentioned  in  section  179."  It  must  appear 
from  the  facts  stated  that  it  is  such  a  case.  {Pindar  y.  Black,  2  Code  Rep.  68 ; 
4  How.  96.)  The  affidavit  need  not  state  that  "  an  action  has  been,  or  is  about  to 
be  commenced."  (-^O  1*he  "  name  "  of  the  party  to  be  arrested  need  not  be 
stated,  if  unknown.  He  may  be  designated  as  "the  real  defendant",  and  whose 
name  is  not  known ;  or  by  any  name,  as  for  instance,  "  The  man  in  command  of 
the  Sloop  Hornet.**  {lb.)  The  ''entitling  the  affidavit  in  a  suit"  may  now  be 
disregarded,    {lb.) 

/.  An  affidavit  stating  that  a  defendant  is  "going  to  California,"  is  not  suffi- 
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oient    It  must  appear  tliat  lie  ii  "  goiDg  out  of  the  State  with  an  intent  to  take 
up  his  residence    at  the  place  indicated.     (Brwphy  v.  RodgtrB,  *J  N.  Y.  Leg.  Obe». 
162.)    The  affidavit  must  show  that  the  defendlant  has  removed  or  disposed  of 
his  property,  or  is  about  to  do  so,  secretly,    (Anon.  2  Code  Rep.  6L) 

a.  The  affidavit  may  be  on  information  and  belief,  but  must  in  that  case,  set 
fortii  the  source  of  such  information,  and  a  belief  in  its  truth,  and  the  facts  and 
oiroumstaoees  on  which  such  deponent*s  belief  is  founded.  (  Whitlock  v.  Jtoth,  5 
How.  143  ;  Crandall  v.  Bryan,  6  Abb.  162 ;  15  How.  48.)  It  should  appear  how 
the  information  was  derived,  and  the  terms  as  near  as  can  be  in  which  it  waa 
communicated,  and  why  the  person  communicating  did  not  himself  make  the  af- 
fidavit.     (Bell  v.  Maliy  11  How.  266 ;   Peel  v.  SUioi,  16  How.  481 ;  7  Abb.  488.) 

b.  "In  an  action  for  a  malicious  prosecution,  an  affidavit  for  holding  the  de- 
fendant to  bail  is  insufficient  when  it  states  only  in  general  terms  the  existence 
of  malice  and  the  want  of  probable  cause.  The  facts  which  are  relied  on  as  a 
priina/<icie  evidence  of  a  want  of  probable  cause  must  be  set  forth  in  the  affidavit, 
so  as  to  enable  the  judge  to  whom  the  application  for  the  order  of  arrest  is  made, 
to  draw  the  proper  conclusion  of  law.    {Vanderpool  v.  KUsamj  4  Sand.  716.) 

e.  An  affidavit,  that  the  defendant  "  has  removed  or  disposed  of  his  property 
with  intent  to  defraud  his  creditors,'*  would  be  insufficient  unless  facts  and  oir- 
curostanees  to  warrant  such  a  conclusion,  were  stated.  {FroH  v.  WUlardf  9  Barb. 
440.) 

i  A  man  may  be  a  citizen  of  one  State,  and  yet  reside  a  lar^e  portion  of  his 
time  in  another ;  an  affidavit,  therefore,  that  a  defendant  is  a  citizen  of  another 
Slate,  is  not  equivalent  to  an  allegation  that  the  defendant  is  not  a  rendent  of 
tkU  State.    {JlfKieman  v.  Maseingell,  6  Sme.  &  M.  877.) 

e.  Where  it  is  charffed  that  the  defendant  is  about  to  dispose  of  his  property 
with  intent  to  defraud  nis  creditors,  the  judge  must  have  legal  evidence  tending 
to  convict  the  defendant  of  such  a  charge,  before  granting  the  order.  The  weight 
of  such  evidence  is  in  the  discretion  of  the  judge ;  and  his  decision  is  eondusive. 
{Courier  v.  M'Namara,  9  How.  265.) 

/.  The  complaint  sworn  to  may  be  considered  as  an  affidavit ;  and  if  the 
complaint  and  affidavit  are  together  sufficient  to  warrant  the  order,  although  the 
affidavit  alone  would  not  be  sufficient,  the  order  will  be  sustained.  (Brady  v. 
Bieeell  1  Abb.  76;  Turner  v.  Thompson,  2  id.  444.) 

g.  Putting  in  and  perfecting  bail  is  a  waiver  of  all  defects  in  the  affidavit. 
(Stewart  v.  Hou>ard,  16  Barb.  ^6.) 

§  182.  [157.]  Secwrity  hy  plaintif  lefore  order  of  arreaU 
Before  making  the  order,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  or  without  Bure- 
ties,  to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costB  that  may  be  awarded  to  the  defend* 
ant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  one  hundred  dollars.  If  the  under- 
taking be  executed  by  the  plaintiff,  without  sureties,  he  shall 
annex  thereto  an  affidavit  that  he  is  a  resident  and  house- 
holder or  freeholder  within  the  State,  and  worth  double  the 
sum  specified  in  the  undertaking,  over  all  his  debts  and 
liabilities. 

A.  This  undertaking  must  be  filed  with  the  clerk  of  the  court  (sec.  428) ;  but 
no  copy  need  be  served  on  the  defendant.  (Leopold  v.  Poppenheimer,  1  Code 
Rep.  89.)  The  sheriff  is  required  to  file  with  the  clerk  the  affidavits  on  which 
an  [order  of]  arrest  is  made,  within  ten  days  after  the  arrest.    (Rule  7.) 

t.  Whe^e  a  statute  requires  a  bond  and  security  from  the  party,  a  bond  by  a 
■orety  only,  without  joining  the  party,  held  not  to  be  a  compliance  with  the 
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statute  (Ford  v.  ffurdt  4  Sme.  A  M.  683) ;  and  it  seems  that  to  warrant  an  order 
of  arrest  the  undertaking  most  be  executed  by  the  plaintiff  (except  where  the 
plaintlif  is  a  married  woman  or  an  infant).  {Rieharaaon  t.  Craip,  1  Duer,  666.) 
Thia  was  in  the  soperior  court ;  the  supreme  court  hold  that  the  undertaking  need 
not  necessarily  be  executed  by  the  plaintiff  personally.  (Askina  y.  ffearna,  8 
Abb:  184;  Bellinger  ▼.  Gardner,  2  id  441 ;  12  How.  881 ;  Oowrter  v.  JiTNamara, 
9  How.  266). 

CL  When  a  forei(^  state  is  plaintiff^  an  undertaking  signed  and  acknowledg- 
ed by  its  reaident  minister  is  sufficient.  {RepMic  of  Mexico  y.  Arangoit,  6  Duer, 
634.) 

h.  Although  the  word  sureties  is  used,  yet  an  undertaking  with  one  surety 
would,  it  seems,  be  sufficient  (  Ward  y.  Whitney ,  4  Selden,  446)  ;  it  rests  entirely 
in  the  discretion  of  the  judge  making  the  order  whether  or  not  the  plaintiff  shall 
give  an  undertaking  with  sureties.    (CourUr  y.  JiTNamara,  9  How.  266 ;  Richard- 

y.  Craiff,  1  Duer,  666.)    See  Rule  6. 


§  183.  [158.]  (Am'd  1849.)  OrdeVy  when  madey  and  its 
farm,. 

The  order  may  be  made  to  accompany  the  summons,  or  at 
any  time  afterwards,  before  judgment  It  shall  require  the 
eheriif  of  the  county  where  the  defendant  may  be  found,  forth- 
with to  arrest  him,  and  hold  him  to  bail  in  a  specified  sum, 
and  to  return  the  order  at  a  time  and  place  therein  mentioned, 
to  the  plaintiff  or  attorney,  by  whom  it  shall  be  subscribed  or 
indorsed. 

e.  In  actions  for  penalties  or  forfeitures  giyen  bj  statute,  an  endorsement  is 
req^uired  on  the  order,  referring  in  general  terms  to  the  statute  upon  which  the 
action  is  brought.     (2  R.  S.,  482,  s.  7.) 

dL  Amauni  of  ftatiL^— In  an  aetion  for  libel,  it  appeared  that  the  Ubel  was  not 
of  an  aggrayated  character,  and  that  one  defendant  was  a  permanent  resident  of 
the  county,  and  a  freeholder  and  householder  therein,  and  that  the  other  defend- 
ant was  a  permanent  resident  of  the  said  oounty  and  a  householder,  the  court, 
on  motion  to  reduce  the  amount  of  bail,  fixed  the  same  at  |600l  {Baker  t. 
Bwaekhamer,  S  Code  Rep.  248.) 

SL  The  order  should  not  be  made  returnable  on  a  Sunday ;  but  if  it  is,  it  is  an 
irregularity  which  may  be  remedied  by  amendment  [Gould  y.  Spencer,  6  Paige^ 
041 ;  Wright  y.  JegTrey,  6  Ck>w.  208 ;  Boyd  y.  Vanderkemp,  1  Barb.  Cb.  278 ;  Sttme  y. 
Martin,  2  Denio,  186.) 

/  llie  judgment  referred  to  in  this  seetion  is  a  final,  not  a  conditional  judg- 
mant  Thoa,  where  a  judgment  was  entered  against  a  defendant  for  default  of 
an  answer,  and  he  was  afterwards  allowed  to  come  in  and  plead,  the  judgment^ 
in  the  mean  time,  to  stand  jts  security,  it  was  held  not  such  a  judgment  as  pre- 
yented  the  defendant's  arrest  on  the  original  oause  of  action.  {Union  ffk  y. 
MoU,  16  How.  626.) 

§  184.  [159.]  Affidamt  tmd  order  to  he  delivered  to  sheriffs 
and  copy  to  defendant. 

The  affidavit  and  order  of  arrest  shall  be  delivered  to  the 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver  to  him 
a  copy  thereof. 

g.  The  omission  to  serye  a  oopy  of  the  order  of  arrest  at  the  time  of  the  arrest 
is  an  irregularity  only,  and  does  not  entitle  the  defendant  to  his  discharge. 
{KeeUr  y.  Belit,  8  Code  Rep.  188;  Courter  Y.MeXomara,  9  How.  267.)  But  the 
defendant  may  moye  for  an  order  on  the  plaintiff  to  senre  him  with  a  copy  of  the 
order  of  arrest,  and  his  motion  will  be  granted  with  C0Bt&    {lb,) 

Bee  note  to  section  18^ 
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§  185.  [160.]    Arrertj  how  made. 

The  sheriff  ghall  execute  the  order  by  arresting  the  defend- 
ant, and  keeping  him  in  custody  until  discharged  by  law ;  and 
may  call  the  power  of  the  county  to  his  aid  in  the  execntion 
of  the  arrest,  as  in  case  of  process. 

§  186.  [161.]  Def&ndaTd  to  he  discharged  on  hail  or  deposit 
The  defendant,  at  any  time  before  execution,  shall  be  dis- 
charged from  the  arrest,  either  upon  giving  bail,  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest,  as 
provided  in  this  chapter. 

§  187.  [162.]    Bail^  how  given. 

The  defendant  may  give  bail,  by  causing  a  written  under- 
taking to  be  executed  by  two  or  more  sufiScient  bail,  stating 
their  places  of  residence  and  occupations,  to  the  effect  that  the 
defendant  shall,  at  all  times,  render  himself  amenable  to  the 
process  of  the  court,  during  the  pendency  of  the  action,  and 
to  such  as  may  be  issued  to  enforce  the  judgment  therein,  or 
if  he  be  arrested  for  the  cause  mentioned  in  the  third  subdi- 
vision of  section  179,  and  undertaking  to  the  same  effect  as 
that  provided  by  section  211. 

a.  The  common-Uw  disqualificatioiis  of  bail  remtiii  unaifeoted  by  the  eode 
(Wheeler  t.  Wileax,  7  Abb.  74) ;  and  the  court  will  take  judicial  notice  of  the 
disqualifioatioDS  of  bail,  though  unoppOBed.    {LaporU^a  Bail,  8  Dowl.  110.) 

6.  The  following  persons  cannot  be  bail  :--Officers  of  the  different  courts,  at 
attornejsw  (16  Johns.  K  685;  1  Wend.  86;  Doug.  467,  n.;  Gowp.  828.)  Attor- 
neys' partners  and  clerks.  (1  D.  <fc  R.  9 ;  2  East^  182;  1  H.  BL  76;  2  ti.  849;  2 
B.  <k  P.  604.)  Sherifb  and  their  officers.  (22  Johns.  R.  129;  2  W.  BL  799;  2 
Stra.  890;  1  Chitt.  R.  718.)  Turnkeys  and  iailors.  (2  B.  &  P.  150.)  Persons 
who  haye  been  indemnifiea  by  the  defendanta  attorney.  (1  Bing.  64, 428 ;  1  B. 
A  P.  108 :  and  1  DowL  P.  0.  1.)  Persons  who  have  been  once  rejected  as  baiL 
(8  D.  <fc  R.  6;  1  Chitt  R.  82,  676.)  And  persons  of  infamoos  character.  (4  T. 
R.  440;  1  Dowl  P.  0.  188;  8  i6.  820;  2  Chitt  98.)  The  sheriff  is  bound  to  take 
the  bail,  proTided  they  are  sufficient ;  and  if  he  refused,  he  was  liable  to  an  ae- 
tioo.    (2  Saund.  61,  c.  6 ;  16  East,  820 ;  7  Johns.  R.  188,  612.) 

c  The  statute  declaring  Toid  securities  taken  by  public  officers  colore  ojfteii, 
has  no  application  to  a  security  taken  by  a  party  at  whose  suit  an  arrest  is  made. 
The  latter  may  take  any  security  he  pleases  on  discharging  his  debtor  from  ar- 
rest   {Decker  y.  Judton,  16  N.  Y.  448.) 

d.  The  bail  required  by  this  section  is  the  substitute  for  special  bail  under 
the  former  practice.    {Siewirt  y.  Howard,  16  Barb.  26.) 

§  188.  [163.]  (Am'd  18*9—1851.)  Surrender  ofdefendofU. 

At  any  time  before  a  failure  to  comply  with  the  under- 
taking, the  bail  may  surrender  the  defendant  in  their  exonera- 
tion, or  he  may  surrender  himself  to  the  sheriff  of  the  county 
where  he  was  arrested,  in  the  following  manner : 
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1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be 
delivered  to  the  sheriff,  who  shall  detain  the  defendant  in  his 
custody  thereon,  as  upon  an  order  of  arrest,  and  shall,  by  a 
certificate  in  writing,  acknowledge  the  surrender ; 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sheriff's  certificate,  a  judge  of  the  court,  or  county  judge,  may, 
upon  a  notice  to  the  plaintiff  of  eight  days  with  a  copy  of  the 
certificate,  order  that  the  bail  be  exonerated ;  and  on  filing  the 
order  and  the  papers  used  on  said  application,  they  shjdl  be 
exonerated  accordingly.  But  this  section  shall  not  apply  to  an 
arrest  for  cause  mentioned  in  subdivision  3  of  section  179,  so 
as  to  discharge  the  bail  from  an  undertaking  given  to  the  effect 
provided  by  section  211. 

a,  "The  ex«eaiion  of  the  undertaking  fixes  the  charaoter  of  the  parties  as 
hail,  if  they  are  not  excepted  to;  or  if  excepted  to  and  they  justify  as  bail,  the 
sheriff  is  exonerated  from  liability ;  if  they  are  excepted  to  and  do  not  justify, 
thej  are  liable  to  the  sheriff.  Justification  does  not  increase  or  diminish  tbeir 
liability.  It  is  only  a  question  whether  the  sheriff  shdl  be  exonerated,  or 
whether  he  shall  stand  between  the  bail  and  the  plaintiff  in  the  action."  Bail 
who  have  not  justified,  are  in  the  position  of  bail  to  the  sheriff;  and  they  have 
the  right,  as  such  bail,  to  surrender  the  defendant.  And  in  all  cases  where  bail 
are  excepted  to  and  do  not  justify,  they  may  surrender  the  defendant.  (Re  Taff^ 
lor,  7  Uow.  214.    Htanphrty^  County  Judge.) 

§  189.  [164.]    Simrmder  of  defendcmt. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at 
any  time  or  place,  before  they  are  finally  charged,  may  them^- 
Belves  arrest  him,  or  by  a  written  authority,  endorsed  on  a 
certified  copy  of  the  undertaking,  may  empower  any  person  of 
suitable  age  and  discretion  to  do  so. 

h.  The  authority  to  arrest  need  not  be  signed  by  all  the  bail ;  and  the  author- 
ity to  arrest  of  some  of  the  bail  would,  it  seems,  be  good  although  the  other 
bail  should  object    (Re  TayUr,  7  How.  214.    Humphry,  County  Judge.) 

§  190.  [166.]    BaUy  hew  proceeded  agamst. 
In  case  of  failure  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against,  by  action  only. 

e.  The  sureties  to  an  undertaking  of  bail  in  an  action  against  them  after  the 
breach,  cannot  question  the  liability  of  their  principal  to  arrest  or  imprisonment 
The  undertaking  imports  that  liability,  and  the  sureties  are  estopped  from  con- 
troverting it.  {Gregory  v.  Levy,  12  Barb,  610 ;  7  How.  87.)  Sureties  cannot 
defend  on  the  ground  of  the  illegality  of  the  order  of  arrest^  or  that  no  execu- 
tion against  the  person  could  issue  upon  the  judgment.  Their  only  remedy  is  to 
move  for  an  ezoneratur  to  be  enUred  on  the  undertaking  upon  surrender  of  the 
judgment  debtor  to  the  sheri£    {Ih,) 
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§  191.  [166.]  (Am'd  1849.)    BaU,  haw  exonerated. 

The  bail  may  be  exonerated,  either  hj  the  death  of  the 
defendant,  or  hia  imprisonment  in  a  State  prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himself  amenable 
to  the  process,  or  by  his  surrender  to  the  sheriff  of  the  connty 
where  he  was  arrested,  in  execution  thereof,  within  twenty 
days  after  the  commencement  of  the  action  against  the  bail,  or 
within  such  further  time  as  may  be  granted  by  the  court. 

a.  The  court  may,  in  the  ezemse  of  its  diecretion,  exonerate  bail  after  the 
lapse  of  more  than  twenty  days  from  the  commencement  of  the  suit  against 
them.  {Gilbert  v.  BtUkley,  1  Dner,  66S.)  Thns,  where,  in  an  action  against 
bail,  they  had  not  surrendered  their  principal  within  twenty  days  from  the  eom- 
mencement  of  the  action,  but  after  the  expiration  of  such  twenty  days  moved  to 
be  exonerated  on  surrender  of  their  principal  and  payment  of  the  costs  of  the 
action, — ^the  motion  was  granted. 

b.  In  an  action  against  bail  in  the  supreme  court  that  court  may  grant  relief  to 
the  bail,  although  the  original  action  was  in  another  courts  and  may  allow  a  stay 
of  proceedings  to  enable  them  to  surrender  Uieir  principal.  (Barker  v.  Jiusuu, 
11  Barb.  804.) 

c.  A  party  o£fering  to  surrender  himself  in  a  discharge  of  his  sureties,  and  the 
sheriff  refusing  to  take  him,  held  a  good  surrender  and  a  discharge  of  the  sure- 
tiesw    (Babb  v.  Oakley,  6  Gal.  98.) 

d.  Under  the  former  practice,  where  bail  was  substituted,  the  liability  of  the 
former  sureties  remained  until  an  exonerator  was  entered.  (1  Taunt  42V ;  6 
Bine.  261.)  They  might  move  for  an  exoneratur  at  any  time  before  they  were 
sued,  or  e^en  after  in  some  cases,  and  on  payment  of  costs.  (4  Burr.  2107  ; 
Sa:^.  58  ;  1  W.  Bl.  462  ;  1  Arch.  Pr.  107.)  But  if  bail  are  excepted  to,  and  fail 
to  jastify,  they  cease  to  be  bail  and  are  discharged.  (1  Cow.  64,  60  ;  2  t6.  614; 
9  Wend.  477.) 

§  192.  [167.]  (Am'd  1849.)  Delivert/  of  imdertakifig  to 
plaintiffs  cmd  its  acceptcmce  or  rejection  by  him* 

Within  the  time  limited  for  that  purpose,  the  sheriff  shall 
deliver  the  order  of  arrest  to  the  plaintiff,  or  attorney  by  whom 
it  is  subscribed,  with  his  return  endorsed,  and  a  certified  copy 
of  the  undertaking  of  the  bail.  The  plaintiff,  within  ten  days 
thereafter,  may  serve  upon  the  sheriff,  a  notice  that  he  does 
not  accept  the  bail,  or  he  shall  be  deemed  to  have  accepted  it, 
and  the  sheriff  shall  be  exonerated  from  liability. 

§  193.  [168.]  (Am'd  1849—1851.)  Jl^otice  of  jusiificaUon. 
Nenjo  hail. 

On  the  receipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff,  or  attorney  by 
whom  the  order  of  arrest  is  subscribed,  notice  of  the  justifica- 
tion of  the  same  or  other  bail  (specifying  the  places  of  residence 
and  occupation  of  the  latter)  before  a  judge  of  the  court,  or, 
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county  judge,  at  a  specified  time  and  place ;  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter.  In  case 
other  bail  be  given,  there  shall  be  a  new  undertaking  in  the 
form  prescribed  in  section  187. 

<L  By  giving  notice  of  jastification,  tbe  defendant  waives  every  defect  in  the 
■otiee  of  exception  and  irregnlarity  in  tbe  service  of  it.  (1  H.  BI.  106,  80;  1 
Arch.  Pr.  108.)  -  Further  time  to  serve  notice  of  justification  may  be  obtained. 
(I  Tidd'a.  Pr.  272.)  STotbing  is  said  either  in  the  former  books  of  practice  or  in 
the  code,  with  regard  to  excepting  to  the  bail  where,  after  notice  of  exception, 
the  defendant  serves  notice  of  tbe  justification  of  new  bail.  It  seems  that  the 
ezeeptioa  to  the  first  named  bail  extends  to  those  snbstitated. 

§  194.  [169.]  (Am'd  1849.)     Qtialifications  of  haU. 

The  qualifications  of  bail  must  be  as  follows  : 

1.  Each  of  them  must  be  a  resident,  and  householder  or 
freeholder,  within  the  State. 

2-  They  must  each  be  worth  the  amount  specified  in  the 
order  of  arrest,  exclusive  of  property  exempt  from  execution  ; 
but  the  judge,  or  a  justice  of  the  peace,  on  justification,  may 
allow  more  than  two  bail  to  justify  severally  in  amounts  less 
than  that  expressed  in  the  order,  if  the  whole  justification  be 
equivalent  to  that  of  two  sufficient  bail. 

See  note  to  section  187. 

§  195.  [170.]  (Am'd  1849.)    Justification  of  hail. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend 
before  the  judge,  or  a  justice  of  the  peace,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the 
part  of  the  plaintiflF,  touching  his  sufficiency,  in  such  manner 
as  the  judge,  or  justice  of  the  peace,  in  his  discretion  may 
think  proper.  The  examination  shall  be  reduced  to  writing ; 
and  subscribed  by  the  bail,  if  required  by  the  plaintiff. 

6.  The  bail  must  justify  in  the  county  where  the  defendant  shall  haye  been 
arrested,  or  where  the  bail  reside.    (Rule  5). 

c.  Opposition  to  bail  is  asuatly  on  the  ground,  either  of  some  defeet  orirreg- 
alarity  in  the  form  or  service  of  the  nolice  of  bail  or  of  justification,  or  that 
the  bail  are  not  properly  qualified.  Uudt^r  the  former  practice,  if  the  bail  did 
not  attend  lo  justify  at  the  time  appointed,  and  no  further  time  was  given,  they 
were  said  to  be  out  of  court  But  further  time  was  sometimes  given,  either  to 
justify  the  same  bail,  or  to  add  and  justify  others.  <1  Tidd's  Pr.  272.)  Thoa  if 
they  were  prevented  from  justifying  by  cipeumstanoes  happening  after  they  were 
put  in,  as  by  their  subsequent  bankruptcy  (1  Chitt  R.  11),  or  insolvency  {ib.  3, 
4),  or  by  their  having  given  up  housekeepiog  (t6. 6).  further  time  would,  in  geoersJ, 
be  allowed  to  sdd  and  justify  other  bail.  (1  Tidd's  Pr.  297,  273.)  But  where  bail 
offered  themselves,  and  were  rejected  on  account  of  some  personal  insufficiency 
ezistiog  at  the  lime  they  were  put  in,  as  by  their  being  then  attorneys  (1  ChitU 
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B.  8),  or  insolvent  debtors,  or  by  tbeir  not  bein^  tben  housekeepers  (ib.  %  88* 
144),  time  would  seldom  be  allowed  to  add  and  justifv  others.  (1  Tidd*B  Pr> 
287.)  So,  if  the  bail,  from  any  nnforeseen  accident,  could  not  attend  (2  Chitt  R> 
107),  or  if,  after  notice  of  Justifieation,  they  refvM  to  aitend  (1  Arcli.  Pr.  118), 
or  ii  one  or  both  of  them  failed  to  justify,  by  reason  of  the  decision  of  the  court 
upon  any  doubtful  point  of  law  as  to  their  right  to  justify  (1  Chitt.  R.  287 ;  1, 
Arch.  Pr.  193),  further  time  would,  in  genersi,  be  granted,  either  to  justify  the 
same  bail  or  to  add  and  justify  others,  on  a  proper  affidavit  of  the  facts. 

§  196.  [171.]  (Am'(il84:9.)    AUowanoBofhail. 

If  the  judge,  or  justice  of  the  peace,  find  the  bail  sufficient, 
he  shall  annex  the  examination  to  the  undertaking,  endorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk  ; 
and  the  sheriff  shall  thereupon  be  exonerated  from  liability. 

a.  The  justification  of  bail  has  been  set  aside  on  motion,  und  ereircumstan- 
oes  of  gross  imposition  and  fraud  on  the  part  of  the  bail.  (1  Chitt.  R.  143,  S72 ; 
but  see  1  Bing.  866 ;  2  Dowl.  P.  C.  488.)  A  rejection  of  one  of  the  bail  is  a 
rejection  of  all  or  both  (6  B.  <fe  A.  704),  unless  further  time  be  given  to  justify 
another  bail  instead  of  the  one  rejected.  (1  Arch.  Pr.  1 18.)  Formerly,  a  de- 
fendant might  appeal  from  a  decision  rejecting  baiL  It  is  supposed  there  is  no 
appeal  now. 

§  197.  [172.]    Deposit  with  the  sheriff. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  in 
the  order.  The  sheriff  shall  thereupon  give  the  defendant  a 
certificate  of  tlie  deposit,  and  the  defendant  shall  be  discharged 
out  of  custody. 

§198.  [173.]  (Am'd  1849.)    Payment  of  deposit  into  court. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
same  into  court ;  and  shall  take  from  the  officer  receiving  the 
same  two  certificates  of  such  payment,  the  one  of  which  he 
shall  deliver  to  the  plaintiff,  and  the  other  to  the  defendant. 
Por  any  default  in  making  such  payment,  the  same  proceed- 
ings may  be  had  on  the  official  bond  of  the  sheriff  to  collect 
the  sum  deposited  as  in  other  cases  of  delinquency. 

§  199.  [174.]  (AmM  1849.)    Substituting  laUfor  deposit. 

If  money  be  deposited,  as  provided  in  the  last  two  sections, 
bail  may  be  given  and  justified  upon  notice,  as  prescribed  in 
sectibn  193,  any  time  before  judgment;  and  thereupon  the 
judge  before  whom  the  justification  is  had,  shall  direct,  in  the 
order  of  allowance,  that  the  money  deposited  be  refunded  by 
the  sheriff  to  the  defendant,  and  it  shall  be  refunded  accord- 
ingly. 
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§  200.  [176.]  (Am'd  1849.)    DeposU,  how  disposed  of. 

Wliere  money  shall  have  been  so  deposited,  if  it  remain  on 
deposit,  at  the  time  of  an  order  or  jndgment  for  the  payment 
of  money  to  the  plaintiff,  the  clerk  shall,  under  the  direction 
of  the  conrt,  apply  the  same  in  satisfaction  thereof,  and  after 
satisfying  the  judgment,  shall  refund  the  surplus,  if  any,  to  the 
defendant.  If  the  judgment  be  in  favor  of  the  defenduit,  the 
clerk  shall  refund  to  him  the  whole  sum  deposited  and  remain- 
ing uoappUed. 

a.  The  defendant,  haviDg  been  arrested  and  held  to  bail  in  the  sum  <jf  $500, 
deposited  that  amonnt  with  the  sheriff,  and  afterwards,  having  given  bail,  ob- 
tained a  order  that  the  deposit  be  repaid  him.  Before  the  deposit  had  been  re- 
paid, the  plaintiff  commenced  a  second  action  against  the  same  defendant,  and 
issned  an  attachment,  which  he  levied  upon  the  deposit.  A  third  party,  upon 
affidavits  stating  that  the  money  was  his  money,  not  that  of  the  de^ndant,  and 
advanced  by  him  for  the  deposit  until  bail  could  be  found,  applied,  by  the  de- 
fendant's attorney,  for  an  order  that  the  money  be  paid  over  to  the  defendant's 
attorney  for  him.  ffeld,  that  the  money,  by  being  deposited,  became  the  prop- 
erty of  the  defendant,  and  was  liable  to  the  attachment,  and  that  the  application 
must  be  denied.     {Salter  v.  Weiner,  6  Abb.  191.) 

b.  Semble.  Where  a  party  arrested  while  privileged  firom  arrest,  has  paid 
money  into  court,  to  obtain  his  discharge,  he  is  entitled,  upon  application  to  the 
court,  to  have  t&e  money  restored  to  him.    (Pitt  v.  Cwmba^  4  N.  A  H.  686.) 

^  201.  [1T6.]  (AmM  1849.)    SheHff,  whm  liabU  as  hail. 

If,  after  being  arrested,  the  defendant  escape  or  be  rescued, 
or  bail  be  not  given  or  justified,  or  a  deposit  be  not  made 
instead  thereof,  the  sheriff  shall  himself  be  liable  as  bail.  But 
he  may  discharge  himself  from  such  liability,  by  the  giving 
and  justification  of  bail,  as  provided  in  sections  193, 194,  195, 
and  196,  at  any  time  before  process  against  the  person  of  the 
defendant,  to  enforce  an  order  or  judgment  in  the  action. 

c.  Where  the  bail  given  for  a  defendant,  upon  his  arrest^  are  excepted  to  and 
do  not  justify,  and  no  other  bail  are  given,  nor  a  deposit  made,  the  sheriff  him- 
self becomes  liable  as  bail.  (Buekman  v.  Carnley,  9  How.  1 80.)  He  may  at  any 
time  before  process  against  the  person  of  the  defendant  is  issued,  discharge  him- 
self from  such  liability  by  the  giving  and  justification  of  bail,  but  not  after  such 
process^  {lb.)  But  the  sheriff,  although  his  liability  as  bail  is  fixed  by  return 
of  fan  execution  in  the  nature  of  ]  a  co.  so.  not  found,  is  onljr  liable  as  bail,  and 
he  has  the  same  riffht  to  relief  within  twenty  days  after  action  brought  against 
him  as  is  given  to  bail  by  s.  191  {id.),  and  he  is  entitled  to  the  same  rights  and 
powers  as  balL  He  may,  theiefore,  as  bail,  arrest  the  defendant  and  surrender 
him  in  the  action ;  and  for  this  purpose  no  process  is  necessary.  {Saricu  v.  Ma- 
rwfua,  9  How.  168.) 

d  It  is  not  withm  the  province  of  the  court  to  order  a  sheriff  to  take  bail  for 
the  jail  liberties,  m>T  to  pass  upon  the  sufficiency  of  such  bail    {lb.) 
Dee  note  to  secUon  18& 

§  202.  [177.1    Proceedings  on  judgment  against  sheriff. 
If  a  judgment  be  recovered  against  the  sheriff  upon  his  lia* 
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bility  as  bail,  and  an  execntion  thereon  be  returned  tmsatiafied 
in  whole  or  in  part,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  sheriflF,  to  collect  the  deficiency,  as  in  other 
cases  of  delinquency. 

§  203.  [178.]  (Am'd  1849.)    BaU  liable  to  sherif. 

The  bail  taken  npon  the  arrest,  shall,  unless  they  justify, 
or  other  bail  be  given  or  justified,  be  liable  to  the  sheriff  by 
action  for  damages  which  he  may  sustain  by  reason  of  such 
omission. 

§  204.  [179.]  (Am'd  1858.)  Vacating  order  of  arrest^  or 
reducing  hail. 

A  defendant  arrested  may,  at  any  time  before  judgment^ 
apply,  on  motion,  to  vacate  the  order  of  arrest,  or  to  reduce  the 
amount  of  bail. 

a.  The  amendment  is  the  oabstitation  of  the  word  "judgment"  for  the  words 
"  the  justification  of  bail." 

6.  To  whom  motion  to  be  mcuU. — ^The  motion  to  vacate  need  not  necessarily  be 
made  to  the  judge  who  granted  the  order.  {Dunaher  ▼.  Meyer,  1  Code  Rep.  87.) 
If  made  to  the  judge  who  granted  the  order,  it  may  be  made  ex  oarte,  and  at 
chambers,  but  if  made  to  any  other  judge,  it  must  be  on  notice,  in  tiie  same  man- 
ner in  which  other  motions  are  made,  and  cannot  be  made  at  ohamberei  {Ct^iffa 
ffk  V.  Warfield,  13  How.  439:) 

c.  Whin  motion  may  be  made. — ^A  defendant,  by  giring  bail  on  hia  arrest,  does 
not  thereby  waive  his  right  to  object  to  the  legality  of  the  arrest.  (Col.  Ina.  Co, 
V.  Force,  8  How.  853 ;  Cody  v.  JSdmonde,  12  id.  197.)  Nor,  as  it  seems,  does  ob- 
taioiog  time  to  answer  operate  as  such  a  waiver.  But  relief  may  be  denied  him 
on  the  ground  of  laches.  (lb.)  Where  a  party  is  arrested  at  a  time  when  he  is 
privileged  from  arrest  (as  where  he  is  attending  as  a  witness),  by  putting  in  bail 
he  waives  his  right  to  move  to  be  discharged  on  account  of  sucn  privilege  (Stew- 
art V.  Howard,  16  Barb.  26);  and  by  putting  in  and  perfecting  bail,  the  defendant 
waives  all  technical  defects  in  the  affidavit  on  which  the  *order  was  obtained. 
(lb.)    And  see  Bale  v.  Radcliffe,  16  How.  71. 

See  note  to  section  205. 

§  206.  [180.]    Affidavits  on  motion. 

If  the  motion  be  made  upon  aflSdavits  on  the  part  of  the 
defendant,  bnt  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits,  or  other  proofs,  in  addition  to  those  on  which  the 
01  der  of  arrest  was  made. 

d.  The  motion  may  be  made  without  affidavits  on  the  part  of  the  defendant, 
that  is,  upon  the  plaintiff's  own  showing  (Oeller  v.  8eixa»,  4  Abb.  104;  Baker  v. 
Swachamer,  3  Coae  Rep.  248;  6  How.  861);  in  which  case  the  sole  question  is 
whether  the  affidavits  of  the  plaintiff  authorize  the  granting  the  order.  (Martin 
V.  Vanderlip,  1  Code  Rep.  41 ;  8  How.  265) ;  or  npon  the  affidavit  of  the  defendant 
or  others.    (Oorwin  v.  Freeland,  2  Selden,  666.) 

e.  If  the  action  is  one  in  which  the  plaintiff  cannot  be  arrested,  and  he  has 
given  bail,  his  proper  remedy  is  to  move  to  vacate  the  order  of  arrest^  and  not 
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move  for  an  exoneratur  and  the  diBobarge  of  hia  bail    {Hclhrook  v.  Hwrner,  1  Code 
R€p.,K.  S.,  406.) 

a.  Where  an  order  of  arrest  is  gpraoted  on  plaintifT'i  own  affidavit,  and  a  dis- 
ciiATige  IB  moved  for  solely  on  the  original  papers,  the  affidavit  of  the  plaintiff, 
being  uncontradicted,  is  to  be  taken  as  true;  out  it  is  to  be  strictly  construed 
Against  plainti/t     {Hatln^m  ▼.  Hall,  4  Abb.  227.) 

b.  Where  the  right  to  arrest  is  derived  from  the  nature  of  the  action,  the  de- 
fendant irill  not  be  allowed  to  introduce  affidavits  to  show  that  there  is  no  cause 
of  action ;  for  that  would  be  trying  the  merits  of  the  action  by  affidavits.  Bat 
'when  the  arrest  is  founded  upon  extrinsic  facts,  wholly  independent  of  the  cause 
of  action,  as  where  the  defendant  has  removed  or  disposed  of  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud  his  creditors,  then  tlie  defendant  may  con- 
test the  truth  of  the  facts  upon  which  the  arrest  was  ordered ;  and  if  he  satisfies 
the  court,  either  by  his  own  affidavit  or  otherwise,  that  there  is  no  foundation 
for  the  arrest,  he  is  entitled  to  be  discharged.  (Oeller  y.  Seixaa,  4  Abb.  104 ;  Be- 
dell ▼.  Sturta,  1  Bosw.  634;  6  Abb.  819  n  ;  Coope  v.  WelU,  6  Abb.  640;  Falconer 
T.  JSlias,  1  Code  Rep.,  N.  8.,  165.)  The  code  permits  the  pariieU  trial  of  a  cause 
on  a  motion  to  discharge  an  order  of  arrest  (Cortoin  v.  Preeland^  2  Selden,  566.) 
On  such  motion  the  question  is  whether  upon  the  whole  case,  as  made  by  the 
affidavits  on  both  sides,  the  court,  if  called  upon  to  act  upon  the  a|)plication  as 
Tf  mma^  would  grant  the  order  of  arrest  If  it  would,  then  the  motion  to  vacate 
should  be  denied  But  if,  after  hearing  both  parties,  it  should  appear  that  a  case 
for  arrest  has  not  been  ma<ie  out,  the  order  should  be  yaeated.  {Chapin  v.  8eeley, 
13  How.  493  ;  Barron  v.  Sanford,  14  td  448 ;  6  Abb.  820  n,)  In  other  cases  it 
is  held  that  the  principle  on  which  the  court  should  act  in  such  a  case  is  to 
inquire  whether,  upon  Uie  whole  case  as  presented,  it  appears  that  a  verdict 
ought  to  be  given  for  the  plaintlfif  or  defendant  If  the  questions  are  doubtful, 
then  the  plaintiff  has  not  made  out  his  case,  and  the  defendant  should  be  dis- 
charged. It  is  in  this  particular  that  I  differ  from  some  able  judges,  who  incline 
to  hold  that  the  defendant  is  to  make  out  clearly  that  the  plaiDtiff  cannot  suc- 
ceed. {Semandes  v.  Carbandli,  10  How.  449 ;  tUpMic  of  Mexico  v.  Arrangoii, 
11  id  1,  576 ;  5  Daer,  684;  Barron  v.  San/ord,  14  How.  448  ;  6  Abb.  820  n.)  In 
Frost  V.  McCarger  (\A  How.  131),  Marvin,  J.,  reviewed  the  cases  on  this  point 
▼ery  folly  and  oonolnded  that  when  the  focte  justifying  the  arrest  differ  from 
the  £scts  constituting  the  oause  of  action,  and  are  not  to  be  passed  upon  by  the 
jury  on  the  trial,  there,  on  a  motion  to  discharge  the  order  of  arrest,  the  court  may 
decide  the  disputed  question  of  fisct ;  but  where  the  facts  on  which  an  order  of 
arrest  issued  are  those  which  constitute  the  cause  of  action,  and  their  truth  has 
to  be  passed  upon  by  the  jury,  there  the  court  ought  not,  except  in  a  very  clear 
ease,  to  try  the  question  on  a  motion  to  vacate  the  order  of  arrest 

c.  In  an  action  to  recover  the  possession  of  personal  property ;  the  plaintiff 
elahned  the  immediate  delivery  of  the  property,  and  served  the  sheriff  with  the 
affidavit  notice  and  undertaking,  mentioned  in  sections  207,  208  and  209.  The 
defendant  excepted  to  the  sureties  in  the  undertaking,  and  they  omitted  to  justify. 
The  sheriff  returned  that  the  property  in  question  had  been  concealed  or  removed, 
so  that  the  same  conld  not  be  taken  by  nim;  on  this  the  plaintiff  obtained  an 
order  of  arrest,  and  the  defendant  was  arrested.  On  motion  to  vacate  the  order 
of  arrest,  held,  that  the  defendant  was  not  entitled  to  his  discharge  from  custody, 
or  to  have  the  action  discontinued,  either  becanse  the  plaintiff's  sureties  omitted 
to  justify,  or  on  showing  that  such  sureties  were  insufficient  That  on  such  a 
motion  the  sheriff's  return  is  prima  facie  evidence  that  the  property  has  been 
concealed  or  removed  to  prevent  its  being  taken ;  but  the  defendant  may  rebut 
the  presumption  thus  raised ;  and  on  its  appearing  that  the  defendant  nei- 
ther concealed,  removed,  nor  disposed  of  the  property  to  prevent  Its  being 
taken,  the  court  will  vacate  the  order  of  arrest  (ManUy  v.  Patereon,  8  Code 
Bep.  89J 

d  When  a  non-resident  oomes  into  this  jurisdiction  for  the  purpose  of  prose- 
cuting a  non-resident,  and  seeks  to  arrest  him  under  circumstances  seemingly 
opprenive,  and  indieating  a  desire  to  annoy  and  subject  the  defendant  to  unusual 
inconvenience,  the  oonrt  will  inquire  much  more  closely,  and  scmtinize  with 
greater  strioiness,  if  not  severity,  the  case  which  the  plaintiff  presents,  than 
would  be  deemed  requisite  if  this  peculiarity  did  not  exist  {/dyer  v.  Ayree, 
2  K  D.Smith,  211.) 
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a.  It  is  not  a  ^nnd  for  Tacating  an  order  of  arreat,  tbat  the  eaee  made  by 
the  complaint  yariee  from  that  made  by  the  affidayits,  if  the  affidavits  are  them- 
Belvee  sufficient,  and  disclose  a  ground  of  arrest,  which  ia  consistent  with  the 
allegations  of  the  complaint  (Stelle  v.  Patmer,  *l  Abb.  181.)  JSor  will  an  order  of 
arrest  be  vacated  because  the  summons  is  erroneously  entitled  (Bedell  v.  Sturta, 
1  Bosw.  684),  nor  because  since  the  g^nting  the  order  the  summons  has  been 
amended  ( Union  Rk  v.  Moitf  6  Abb.  816),  nor  because  an  attachment  proceeding 
between  the  same  parties,  and  for  the  same  cause  of  action,  is  pendinff  in  another 
State.  (Liihauer  v.  Turner,  1  Code  Rep.,  N.  8.,  210.)  But  a  defendstnt  will  be 
discharged  from  arrest  when  it  appears  that  the  arrest  was  effected  by  enticing 
him  by  false  representations,  within  the  bailiwick  of  the  sheriff  holding  the  pro- 
cess.    (Goupil  V.  8imont<m,  8  Abb.  474.) 

b.  Where  the  amount  of  the  defendant's  indebtedness  is  verified  in  the  affida- 
vit on  which  the  arrest  is  founded,  the  order  will  not  be  modified  merely  because 
the  affidavits  submitted  by  the  defendant  on  a  motion  to  vacate  the  order,  contain 
some  evidence  that  the  claim  is  overstated.  {Noble  v.  Preaeott,  4  K  D.  Smith, 
189.) 

c.  OondUion  upon  vacating  order. — Upon  vacating  an  order  of  arrest,  the 
courts  assume  the  power,  in  some  cases,  to  make  the  order  conditionally  on  the 
defendanlfs  stipulating  not  to  bring  any  action  for  false  imprisonment,  or  for 
damages  by  reason  of  his  arrest  {Northern  Railway  Comp.  v.  CarpenHer,  4  Abb. 
47;  Alden  v.  Sareon,  id.  104;  Oroden  v.  Drew,  8  Duer,  666;  MercnanVa  Bank  v. 
Jhtiffhi,  18  How.  871 ;  and  see  Deeker  r.  JwUon,  16  N.  Y.  446 ;  WiUianu  v.  Riel, 
6  Duer,  608.) 

d.  Appeal  from  order. — An  order  denying  a  motion  that  an  undertaking 
l^ven  on  the  arrest  of  the  defendant  be  delivered  np  and  an  exoneratwr  entered,  ia 
an  appealable  order  to  the  general  term  {Col.  Ins.  Co,  v.  Force,  8  How.  853),  but 
not  to  the  court  of  appeala    {Oenin  v.  Thmpkine,  1  Code  Rep.,  K.  S.,  416.) 

e.  Where  the  defendant  has  been  arrested,  and  his  motion  to  reduce  the  bail 
been  denied  by  the  justice  who  granted  the  order,  another  justice,  before  whom 
a  motion  to  vacate  the  order  or  reduce  the  bail  is  made,  founded  upon  new  affi- 
davits, should  not  reduce  the  bail  nnless  new  facta  are  presented,  bearing  on  that 
question  ;  and  the  fact  that,  since  the  denial  of  the  first  motion,  the  defendant 
has  been  held  to  ball  In  a  much  smaller  amount  in  criminal  proceedings  on  the 
same  fiicta,  is  not  a  reason  for  the  amount  of  bail  in  the  action.  (  Onion  B*k  v. 
Mott,  6  Abb.  816.) 


Chapter  II.* 


Claim  cmd  delivery  of  personal  property. 

§206.  [181.]  (Am'd  1849.)    Ddi/oery  of  personal  property. 

The  plaintiff,  in  an  action  to  recover  the  poBsession  of  per- 
sonal property,  may,  at  the  time  of  issuing  the  summons,  or  at 
any  time  before  answer,  claim  the  immediate  delivery  of  such 
property,  as  provided  in  this  chapter. 


*  /.  The  moTisiona  of  this  ahapter  wt%  a  aubatitute  lor  the  fonder  aotion  of 
replevia  (RoherU  t.  RamdaU,  6  How.  827 ;  S  Sand.  707  ;  Rockwell  ▼.  Samndere, 
19  Barb.  481 ;  Ohappel  Y.8kin$ter,  6  How.  889.)  And  in  eoatingeooiea  not  pru- 
yided  for,  the  former  praotice  in  the  action  of  replevin  must  be  resorted  to. 
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a.  "This  retnedjr  eannot  b«  mainUined  against  a  party  who  has  not  in  fact  or 
in  law  the  poBseasion  or  control  of  the  property  claimed."  (Jtoberta  v.  Randtd, 
S  Saod.  107 ;  3  Code  Rep.  190;  6  How.  827 ;  Remen  v.  NaqU,  1  Code  Rep.,  N.a, 
219;  1  E.  D.  Smith,  266;  Brockway  y.  Bumap,  12  Barb.  847;  8  How.  188; 
reversed  16  Barb.  309  ;  Savage  v.  Perkins,  11  How.  17  ;  contra,  Drake  v,Wake- 
JUld^  id.  106  J  and  Broekway  v.  Bwnap,  16  Barb.  809.) 

6.  A  plaintiff  has  his  election  to  proceed  under  this  chapter  to  recover 
pofideSBion  of  the  property,  or  to  recover  damages  for  the  taking  or  detention ; 
and  having  made  his  election,  he  must  abide  by  it.    He  cannot  have  the  def end- 


property 

to  obtain  an  order  of  arrest;  but  in  that  case  he  cannot  afterwards  obtain 
posBeaaion  of  tha  property,  pending  the  action.  {Chappel  t.  Skinmr,  6  How. 
388.) 

c  A  warehonse  entry,  if  evidence  of  the  title  of  its  possessor  to  the  goods 
which  it  describes^  is  as  properly  the  subject  of  an  action  for  its  delivery,  as  a 
^certificate  of  stock  or  bill  of  exchange.  And  in  an  action  to  compel  the  delivery 
of  a  document  in  writing,  the  conrt  will  not  set  aside  the  proceedings  upon  the 
ground  that  the  paper,  upon  its  face,  has  no  value^  if  evidence  to  prove  value 


(Broekvay  v.  Bumap,  16  Barb.  814 ;   Wileon  v.  Wheeler,  1  Code  Rep.,  N.  S.,  402 ; 
6  How.  49.) 

d.  The  object  of  the  proceeding  under  this  chapter  is  the  recovery  of  the 
property  in  specie ;  and  if,  before  action  bronght,  the  defendant  unconmtionally 
offers  to  restore  the  property,  the  object  is  already  attained,  and  the  proceeding 
under  this  chapter  is  unnecessarv.  Such  an  offer  is  equivalent  to  a  tender  before 
action  bronght    {Savage  v.  Periifu,  11  How.  17.) 

e.  Id  Wilwn  v.  Wheeler  (supra),  the  question  arose  whether,  in  an  action  for 
the  recovery  of  the  possession  of  personal  property,  where  the  property  has  been 
delivered  to  the  plaintiff,  and  the  defendant  has  answered,  the  plain tm  can  dis- 
continue on  paynicDt  of  costs  merely  ;  and  it  was  held  he  could  not  If  in  such 
a  case  the  plaintiff  neglects  to  proceed  before  ittue,  the  defendant  may,  under 
section  274,  have  iudgment  for  a  dLsmissal  of  the  complaint,  for  his  costs  and  a 
return  of  the  goods;  or,  if  the  neslect  to  proof-ed  is  after  issue,  the  defendant 
may  notice  the  cause  for  trial  under  section  268,  and  have  a  dismbsal,  verdict^ 
or  iudgment^  as  the  case  may  require.  (Schroedtr  v.  Kohlenbaek^  6  Abb.  66.)  An 
order  thut  the  complaint  be  dismissed  unless  the  plaintiff  bring  the  cause  to  trial 
within  a  specified  time,  is  improper  in  such  a  case.  (Id.)  Or  if  the  plaintiff 
serves  notice  of  discootinoance  at  any  stage  of  the  action,  the  defendant  may 
accept  it)  and  sue  on  the  undertaking  given  by  the  plaintiff  on  procuring  the 
delivery  of  the  property  to  him. 

/.  "f he  actions  for  injuries  by  force  to  property,  and  claims  to  recover  the 
possession  of  personal  property,  are  different  causes  of  action.  Those  actions  are 
what  were  formerly  known  by  the  respective  names  of  treapoMS  de  bonit  otpartaHt 
and  replevin;  and  these  actions,  under  the  present  as  well  as  the  former  practice, 
are  concurrent  actions,  the  same  state  of  facts  sustaining  the  action  in  either 
form ; — it  is  the  judgment  demanded  which  determines  to  which  class  it  belongs ; 
and  where  the  complaint  asks  for  damages  and  not  for  the  possession  or  return 
of  the  property,  the  action  comes  within  the  class  which  was  formerly  denomi- 
nated trespass  (sec  167,  sub.  6)  and  not  replevin  (sec.  167,  sub.  8);  and  therefore 
the  plaintiff  in  such  a  case  is  not  entitled  to  the  benefit  of  the  proceedings  pro- 
vided by  this  chapter.  {Spalding  Y.Spalding,  1  Code  Rep.  64;  3  How.  297;  and 
see  Dowt  v.  Green,  8  How.  877.) 

a.  In  Boberta  v.  Randal,  8  Sand.  707 ;  8  Code  Rep.  190 ;  6  How.  827  ;  it  was 
held,  overruling  dicta  to  the  contrary  in  Cary  v.  Sotaling,  and  Olm$Uad  v. 
Botaling,  I  Hill  811,  817j  that  replevm  never  was  in  all  cases  a  concurrent 
remedy  with  trespass  de  bonis  ofportatia.  In  a  subsequent  case,  Brockwayx. 
Burnap  (16  Barb.  818),  the  dicta  in  Cary  v.  Hotaling,  and  Ohnstead  v.  Hotalitig 
were  mentioned,  approved,  and  followed. 
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may  be  given  upon  the  trial.    The  question,  whether  valne  oan  be  ahowti  hy 
eztrinsio  proof,  ie  a  qneetion  of  lav,  which,  when  the  document  it  let  forth  in. 
the  complaint,  or  ie  annexed,  is  proper  to  be  raised  by  a  demurrer.     (Knehue  v, 
Williams,  1  Duer,  597.) 

See  note  to  sab  division  8  of  section  179. 

§  207.  [182.]    Affidomt  and  its  requisites. 

Where  a  delivery  is  claimed,  an  affidavit  must  be  made  by 
the  plaintiff,  or  by  some  one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  ONvner  of  the  property  claimed 
(particularly  describing  it),  or  is  lawfally  entitled  to  the  pos- 
session thereof  by  virtue  of  a  special  property  therein,  the  facts 
in  respect  to  which  shall  be  set  forth ; 

3.  That  the  property  is  wrongfully  detained  by  the  defend- 
ant; 

8.  The  alleged  cause  of  the  detention  thereof,  accordii^  to 
his  best  knowledge,  information,  and  belief ; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment, 
or  fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or 
attachment  against  the  property  of  the  plaintiff ;  or  if  so  seized, 
that  it  is,  by  statute,  exempt  from  such  seizure ;  and 

6.  The  actual  value  of  the  property. 

a  Where  an  affidavit  stated  that  the  property  in  dispute  was  taken  in  execu- 
tion by  the  sheriff  of  Niaffara  couutv,  under  aa  execution  againei  the  property 
of  Uie  plaintiff,  aad  stated  further  that  **  the  property  was  exempt  from  seizure 
on  such  execution,"  but  no  facts  were  stated  bringing  it  within  aziy  statutory 
exemption,  on  motion  to  act  aside  the  proceedings,  the  court,  Sill,  /.,  held  the 
affidavit  insufficient  {Spalding  v.  SpaXdina,  3  How.  297;  1  Code  Rep.  64.) 
Gridiey,  J.,  in  a  subsequent  case  held,  that  where  property  has  been  seized  under 
an  execution,  the  affidavit  must  "show"  that  the  property  is  by  statute  exempt 
from  such  seizure.  (Roberts  ▼.  Willard,  1  Code  Rep.  100.)  And  the  fact  of  such 
exemption  is  sufficientljr  "  shown  "  by  '*  an  allegation  "  that  the  property  is  so 
exempt;  but  an  allegation  of  the  party  that  '*he  believes"  the  property  is  so 
exempt,  is  insufficient^  unless  it  be  added  that  such  belief  is  foonded  on  a  know- 
ledf^e  of  the  law  or  the  advice  of  counsel  cognizant  of  all  the  facts  of  the  case. 
(lb)  An  affidavit  by  the  plaintiff  that  he  is  the  **  owner  "  of  the  property  is  euf- 
ticient,  without  setting  out  the  facts  proving  such  ownership.  {Burns  v.  Hobins, 
1  Code  Rep.  62.  See  also  VandenJburg  v.  Valkenbwrg,  8  Barb.  217.)  Where  the 
substance  of  the  affidavit  was  that  the  plaintiff  was  entitled,  aa  against  his  co- 
partner, to  the  exclusive  possession  of  the  property  claimed  by  virtue  of.  the 
articles  of  co-partnership  between  the  plaintiff  and  defendant  On  motion  to  set 
aside  the  proceedings,  and  objection  taken  to  the  affidavit,  the  court  said,  **This 
affidavit  does  not  meet  the  requirements  of  the  section.  The  facts  should  be  so 
shown  as  that  the  court  oan  say  upon  these  facts,  and  the  best  apparent  evidence 
of  these  facts,  that  a  special  property  and  right  of  possession  are  made  out  If  it 
appears  that  the  evidence  of  the  facts  rests  in  a  writing  that  must  be  set  forth  as 
the  basts  of  the  conclusion,  the  substituted  conclusion  of  the  plaintiff  himself  will 
not  do."    {Depeu  v.  X«a/,  2  Abb.  136.) 

6.  On  a  motion  to  set  aside  the  proceedings,  the  court  mi^^ive  the  plaintiff 
leave  to  amend  his  affidavit,  or  introduce  new  affidavitsi  This  power  may  be 
properly  exercised  in  a  case  where  what  is  to  be  supplied  is  an  fnatrument  referred 
to  in  the  original  affidavit  and  matters  purely  explanatory  of  the  facts  therein 
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staiad,  inirodaeing  no  new  rabtUntiTe  matter.  {Id)  An  appearance  in  the 
aciioii  'waiTes  any  irregolarity  in  the  affidavit  (lb, ;  Ifyde  y.  FaUerwn,  1  Abb. 
M&) 

§  208.  [183.]  RequisUdon  to  sheriff  to  take  and  deliver  the 
property. 

The  plaintiff  may,  tbereapon,  by  an  indorsemeot  in  writing 
upon  the  affidavit,  require  the  sheriff  of  the  county  where  the 
property  claimed  may  be,  to  take  the  same  from  the  defendant 
and  deliver  it  to  the  plaintiff. 

§  209.  [184.]  (Am'd  1849.)    Security  hy plaintiff. 
TTpon  the  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking  executed  by  one  or  more  sufficient  suretiee  ap- 
proved by  the  sheriff,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  tlie  affidavit  for 
the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  tlie  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  plaintiff,  the  sheriff  shall  forthwith  take  the  prop- 
erty described  in  the  affidavit,  if  it  be  in  the  possession  of  the 
defendant  or  his  agent,  and  retain  it  in  his  custody.    He  shall 
also,  without  delay,  serve  on  the  defendant  a  copy  of  the  affi- 
davit, notice,  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with  some 
person  of  suitable  age  and  discretion. 

a.  The  sheriff  must  indorse  his  approval  on  the  undertaking.  {Burnt  y.  Bolh 
hm9, 1  Code  Rep.  62.)  The  undertaking  eaa  be  altered,  with  the  consent  of  the 
surety.  {lb.)  Oo  sufficient  cause  being  shown,  further  time  may  be  allowed  for 
the  snreties  to  lustify.  {lb.)  Where  the  undertaking  was  signed  by  one  Graham, 
who  was  desonbed  in  the  body  thereof  as  the  surety,  and  also  by  the  plaintiff, 
whose  name  was  not  mentioned  in  tbe  body  of  the  undertaking, — held,  that  the 
sheriff  might  erase  the  plaintiff's  name,  and  if  he  originally  required  two  sureties, 
the  name  of  another  surety  might  be  added.  {lb.)  If  an  undertaking  be  not 
executed  and  deliyered  to  the  sheriff,  the  proceedings  will  be  irregular.  It  is  not 
in  the  power  of  the  sheriff  to  dispense  witii  the  undertaking.    (IS  Wend.  581.) 

6.  aembU. — The  court  will  allow  a  new  undertaking  to  be  giyen  nunc  pro  tunc^ 
when  the  one  giyen  in  the  first  instance  is  defectiye.  {Newlimd  y.  WilUttB^  1 
Barb.  20;  2  B.  8.,  55«.) 

e.  The  sheriff  can  only  take  the  property  described  in  the  affidavit  of  the 
plaintiff  when  the  property  is  found  in  the  possession  of  the  plaintiff  himself  or  of 
nis  agent  {Kxng  r.  Order,  4  Duer,  481.)  Where  the  sheriff  took  possession  of 
property  claimed  by  a  third  peHy,  and  such  third  party  commenced  an  action 
against  the  sheriff  and  the  plaintiff  in  the  first  action  lor  such  taking,  to  recover 
possession  of  the  same  property,  and  issued  a  requisition  to  the  coroner  to  retake 
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the  property.    Eeld,  that  the  proeeedinge  of  cUim  and  deliyery  in  that  acUon 
were  irregular,  and  that  there  ie  only  one  war  in  which  a  third  party,  elaimin^ 
goods  taken  by  the  sheriff,  in  proceedings  of  claim  and  delivery,  can  assert  hia 
claim,  and  that  is  pursuAnt  to  section  216.    {Edgerton  y.  jBom,  6  Abb.  189.) 
See  note  to  sections  210,  216. 

§  210.  [185.]    ExoepUon  to  sureties. 

The  defendant  may,  within  three  days  after  the  service  of  a 
copy  of  the  affidavit  and  ntidertaking,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to 
do  so,  he  shall  be  deemed  to  have  waived  all  objection  to  them. 
When  the  defendant  excepts,  the  sureties  shall  justify  on 
notice,  in  like  manner  as  upon  bail  on  arrest.  And  the  sheriff 
shall  be  responsible  for  the  sufficiency  of  the  snreties,  until  the 
objection  to  them  is  either  waived  as  above  provided,  or  until 
they  shall  justify  or  new  sureties  shall  be  substituted  and  jus- 
tify. If  the  defendant  except  to  the  sureties,  he  cannot  reclaim 
the  property,  as  provided  in  the  next  section. 

a.  In  a  case  where  the  plaintiff  had  claimed  the  immediate  delivery  of  prop- 
erty, and  seryed  the  affidavit^  notice,  and  undertaking;  required  by  sections 
207, 208,  and  209,  the  defendant  excepted  to  the  sarelies ;  and,  they  omitting  to 
Justify,  the  defendant  moved  to  have  the  action  discontinued :  the  motion  was 
denied.  {Manley  v.  Patterson,  8  Code  Rep.  89.)  If  the  sheriff  has  taken  sham 
securi^,  and  on  that  the  property  has  been  delivered  to  the  plaintiff,  or  for 
want  of  that  the  defendant  nas  been  arrested  and  held  to  bail,  the  plaintiff  is 
entirely  without  remedy  except  the  responsibility  of  the  sheriff.  {Id^  Bkfmondst  J.) 

§  211.  [186.J  (Am'd  1849.)  JD^endatU,  when  entitled  to 
re-delivery. 

At  any  time  before  the  delivery  of  the  property  to  the 
plaintiff,  the  defendant  may,  if  he  do  not  except  to  the  sureties 
of  the  plaintiff,  require  the  return  thereof,  npon  giving  to  the 
sheriff  a  written  undertaking,  executed  by  two  or  more  suf- 
ficient sureties,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  deliveiy  thereof  to  the  plaintiff,  if  such  delivery  be  ad- 
judged, and  for  the  payment  to  him  of  such  sum  as  may,  for 
any  cause,  be  recovered  against  the  defendant.  If  a  return  of 
the  property  be  not  so  required  within  three  days  after  the 
taking  and  service  of  notice  to  the  defendant,  it  shall  be  deliv- 
ered to  the  plaintiff,  except  as  provided  in  section  216. 

6.  An  undertaking,  under  this  aection,  is  not  invalid  because  taken  in  the 
name  of  the  plaintiff  m  the  action.  {Slack  y.  Heathy  4  E.  D.  Smith,  95);  and  see 
Decker  v.  Judson  (16  K  Y.  448). 
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a.  miere  it  no  proTitioii  for  the  rettitn^n  of  the  property  to  the  plaintiff 
ftfter  its  redelirery  to  the  defendant  under  this  section.  {Hunt  t.  Moatry,  10 
How.  418.> 

&.  At  any  time  before  the  plaintiff  is  entitled  to  the  deliTery,  that  is,  at 
any  time  within  the  three  days,  the  defendant  may  require  the  return,  Ae. 
{JtOann,  t.  2%omp$Qn,  18  How.  880.) 

§  318.  [187.]  (AmM  1849.)  Justijlcatim  of  defendant's 
sureties. 

The  defendant's  sureties,  npon  a  notice  to  the  plaintiff  of 
not  lees  than  two  nor  more  than  six  days,  shall  justify  before  a 
judge  or  justice  of  the  peace,  in  the  same  manner  as  upon  bail 
<m  arrest ;  npon  such  justification,  the  sheriff  shall  deliver  the 
property  to  the  defendant.  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  jnstify,  or  until  justification 
is  completed  or  expressly  waived,  and  may  retain  the  property 
until  that  time ;  but  if  they  or  others  in  their  place,  fail  to  jus- 
tify at  the  time  and  place  appointed,  he  shall  deliver  the  prop- 
erty to  the  plaintiff. 

§213.  [188.]  (Am'dl849.)  Qv^fioaticms  and  justificor 
tion  of  sv/reties. 

The  qualifications  of  sureties,  and  their  justification,  shall 
be  as  are  prescribed  by  sections  194  and  195,  in  respect  to  bail 
upon  an  order  of  arrest. 

§  ^4.  [189.]  Property y  haw  taken  when  concealed  in  Imld- 
ing  or  inclosure. 

If  the  property  or  any  part  thereof  be  concealed  in  a  build- 
ing or  inclosure,  the  sheriff  shall  pablicly  demand  its  delivery. 
If  it  be  not  delivered,  he  shall  cause  the  building  or  inclosure 
to  be  broken  open,  and  take  the  property  into  his  possession ; 
and,  if  necessary,  he  may  call  to  his  aid  the  power  of  his 
county. 

§  215.  [190.]    Property,  how  kept. 

When  the  sheriff  shall  have  taken  property,  as  in  this 
chapter  provided,  he  shall  keep  it  in  a  secure  place,  and  deliver 
it  to  the  party  entitled  thereto,  upon  receiving  his  lawful  fees 
for  taking,  and  his  necessary  expenses  for  keeping  the  same. 
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§  216.     Claim  of  property  "by  third  person. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  shall  make  affida- 
Tit  of  his  title  thereto  and  right  to  the  possession  thereof,  stating 
the  grounds  of  such  right  and  title,  and  serve  the  same  upon 
the  sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  property, 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff  on  demand  of 
him  or  his  agent  shall  indemnify  the  sbetiff  against  such  claim, 
by  an  undei-taking,  executed  by  two  sufficient  sureties,  accom- 
panied by  their  affidavits,  that  they  are  each  worth  double  the 
value  of  the  property  as  specified  in  the  affidavit  of  the  plain- 
tiff, and  freeholders  and  householders  of  the  county.  And  no 
claim  to  such  property  by  any  other  person  than  the  defendant 
or  his  agent  shall  be  valid  agaiDSt  the  sheriff  unless  made  as 
aforesaid ;  and  notwithstanding  such  claim,  when  so  made,  he 
may  retain  the  property  a  reasonable  time  to  demand  such 
indemnity. 

a.  This  section  applies  onlj  when  the  property  is  taken  bj  the  sheriff  in  the 
proper  discharge  of  nis  dntVi  and  not  when  the  property  is  wrongfully  taken. 
{^King  v.  Orsert  4  Daer,  481.) 

See  note  to  section  209,  ante, 

§  217.    NoUce  and  affidavit^  when  and  where  to  bs  filed. 
The  sheriff  shall  file  the  notice  and  affidavit,  with  his  pro- 
ceedings thereon,  with  the  clerk  of  the  court  in  which  the  action 
is  pending,  within  twenty  days  after  taking  the  property  men- 
tioned therein. 
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Ohapter  in. 
InjvAfiction.* 

Saonoir  218.  Writ  of  injuDction  abolished,  and  order  aubviiinted. 
219.  Temporary  injiinotloo,  in  whatcaaee  granted. 
220L  At  what  tioie  it  may  be  granted. 
221.  Injunction  after  answer. 
222b  Security  upon  injanetion.    Damagea,  how  aseertained. 

223.  Order  to  show  eause  why  injunction  should  not  be  granted. 

224.  Secarity,  upon  injunction,  to  suspend  bnsiness  of  corporation. 
285.  Motion  to  racata  or  modify  kjoncUon. 

226.  Affidavits  on  motion. 

§  218.  [191.]    Injunction  hy  order. 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished, 
and  an  injunction  by  order  is  substituted  therefor.  The  order 
may  be  made  by  the  court  in  which  the  action  is  brought,  or 
by  a  judge  thereof,  or  by  a  county  judge,  in  the  cases  provided 


a.  *  Injunctions  in  an  action  with  reference  to  their  duration,  are  of  two  kinds 
— temporary  and  fruU,    The  temporary  injunction  issues  he/ore,  and  the  final 
injanctioD  cotemporaneoiLsly  with,  the  judgment.    Injunctions  also  issue  in  special 
caaea,  as  in  proceedings  supplementary  to  the  execution,  <bo.    What  is  now  called 
»  temporary  injunction   was,  before  the  code,  known  as  a  preliminary  injunction. 
This  chapter  baa  no  reference  to  final  injunctions.     The  granting  or  refusing  a 
final  injunction  waa  always  a  matter  of  strict  rieht,  depending  on  the  rules  of 
equity,  and  these  are  in  no  wise  affected  by  this  chapter.     (Sec  Linden  y.  Fritz 
3  Ck>de  Rep.,  166 ;  6  How.  188 ;  Howard  v.  Ellii,  4  Sand.,  874 ;  N.  Y,  Life  Ins, 
Co.  V.  Supervitort  of  N,  T.,  4  Buer,  200;  Willard's  Eq.  Juris.,  848.  J    This  chapter 
relates  solely  to  temporary  injunctions ;  these,  as  preliminary  injunctions,  were 
formerly  granted  or  refused  in  the  discretion  of  the  court    (Potter  ▼.  Chapman, 
Ambl.  99  ;  Roberts  t.  Andereon,  2  Johns.  Ch.  R.,  202.)    But  since  the  code  pre- 
scribe! the  cases  in  which  this  species  of  relief  may  be  obtained,  at  least  in  the 
oases  prescribed,  the  granting  or  refuisirg  a  temporary  injunction  can  no  longer 
be  a  matter  resting  in  judicial  discretion.    Yet  it  is  said  to  be  still  a  matter  of 
discretion.     (APCaffertyY.  Glazier,  10  How.  476;  Minor  T.  Terry,  6  id.  210; 
Crocker  ▼.  Baker,  3  Abb.  188;    Van  de  Water  v.  KeUey,  2  Code   Rep.  8).     It  la 
considered  that  this  chapter  very  materially  enlarges  the  class  of  cases  in  which 
a  temporary  injunction  may  be  allowed.    {Cvre  y.  Crawford,  1  Code  Rep.,  N.  S., 
18;  Capet  V.  Parker,  ib.  90  ;  Perkins  v.  Warren,  6  How.  841 ;  Maleomb  y.  Miller, 
id.  466 ;  TTiompson  y.  Comm'rs  of  Canal  Fund,  2  Abb.  248 ;  JReubens  y.  Joel, 

8  Keman,  488.)  But  it  cannot  be  construed  to  create  new  rights  of  action  or 
giye  new  remedies.    (  Wordsworth  y.  Lyon,  1  Code  Rep.,  N.  S.,  168 ;  6  How.  468.) 

6.    An  injunction  can  only  go  against  a  partv  to  the  action. — (  Walxon  y.  Fuller, 

9  How.  426  ;  1  Mad.  Ch.  Pr.,  176,  Sd  Lon.  ed. ;  Willard's  £q.  Juris.  842,  citing 
Fellows  y.  Fellows,  4  Johns.  Ch.  R.,  26;  Waller  y.  Harris,  7  Paige,  167.)  But  a 
defendant  cannot  object  that  a  person  not  a  party  to  the  action  is  enjoined. 
{7Vadesman*s  B'k  y.  Merrit,  1  Paige,  802.)  The  court  will  discharge  the  injunc- 
tion as  to  such  person  on  his  application.  (Id.)  And  it  has  been  said  the  court 
will  not  attach  him  for  disobeying  the  injunction.  (  Watson  y.  Fuller,  9  How. 
426.) 
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in  the  next  section ;  and  when  made  by  a  judge  may  be  en- 
forced as  the  order  of  the  court. 

a.  The  motion  for  an  injunction  may  be  made  at  a  general  term  (Drake  y. 
Sudson  R.  R,  R.  Co.,  2  Code  Rep.  67),  ^nd  in  certain  cases  bj  a  coantj  jadge. 
See  section  408,  pott, 

§  219.  [192.]  (Am'd  1349.)    Injunction,,  in  %oh(U  cases. 

[1]  Where  it  shall  appear  by  the  complaint,  th^t  the  plain- 
tiff is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or  continu- 
ance of  some  act  the  commisoion  or  continuance  of  which,  during 
the  litigation,  would  produce  injury  to  the  plaintiff,  or  [2]  when 
during  the  litigation  it  shall  appear  that  the  defendant  is  doing, 
or  threatens  or  is  about  to  do,  or  procuring  or  suffering  some 
act  to  be  done  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action  and  tending  to  render  the  judgment 
ineffectual,  a  temporary  injunction  may  be  granted  to  restrain 
such  acf.  [3]  And  where,  during  the  pendency  of  an  action, 
it  shall  appear  by  affidavit,  that  the  defendant  threatens  or  is 
about  to  remove  or  dispose  of  his  property,  with  intent  to 
defraud  his  creditors,  a  temporary  injunction  may  be  granted 
to  restrain  such  removal  or  disposition. 

The  fignree  within  brackets  form  no  part  of  tbe  section,  and  are  only 
inserted  for  the  convenieno^  of  reference. 

b.  The  provisions  of  this  section  are  permitHvt,  not  imperative.  {Bruce  t. 
Delaware  and  ffvdaon  Canal  Co.,  19  Barb.  871.) 

c.  To  authorize  an  iDiunction,  there  should  not  only  be  a  clear  violation  of 
the  plaintiff's  rights,  but  the  nights  themselves  should  be  certain,  and  capable  of 
being  clearly  ascertained.  {Oltrutead  v.  LoomU,  6  Barb.  162 ;  Willard*s  £q.  Jnria. 
842;  Androftette  v.  Bourne,  4  Abb.  440;  16  How.  76;  Crocker  v.  Baker,  8  Abb. 
182.)  It  should  not  be  eranted  in  every  case  in  which  a  plaintiff  brings  him- 
self within  the  letter  of  this  section.  Some  regard  should  oe  had  to  the  nature 
and  extent  of  the  injury  which  the  plaintiff  would  suffer  if  the  injunction  should 
be  withheld,  and  also  to  the  consequences  to  the  defendant  if  it  be  granted. 
(Bruce  v.  Delaware  Canal  Co.,  19  Barb.  871 ;  Gallatin  v.  Oriental  Bk,  16  How. 
268 ;  MeCafferty  v.  Olaner,  10  id.  476.)  It  must  be  shown  that  defendant  is  about 
to  do  some  specific  act  in  violation  of  plaintiff's  rightai  (Leude  v.  Oliver,  4  Abb. 
121.)  An  injunction  should  not  be  granted  ex  parte  unless  pressing  necessity  is 
shown.     (Androvette  v.  Bowne,  4  Abb.  440 ;  16  How.  76.) 

d  ItiB  no  ground  for  refusing  an  injunction  that  the  plaintiff  shows,  in  addi- 
tion to  tbe  facts  entitling  him  to  the  injunction,  a  state  of  facts  eotitliog  him  to 
an  order  of  arrests    (Merriti  v.  Thompecn,  8  E.  D.  Smith,  284.) 

0.  Injunction  by  defendant. — ^To  enable  a  defendant  to  obtain  an  injunction,  he 
must  serve  a  complaint,  dbc,  in  the  nature  of  a  cross-suit.  (T%%rthy  v.  MUU,  1 
Code  Rep.  88.)  Except  in  cases  (not  very  probable)  where  the  defendant's  right 
to  an  injunction  appears  by  the  complaint.    (75.) 

/.  Injunction,  how  eerved. — ^Where  an  injunction  is  granted  by  the  courts  and 
not  by  a  judge  out  of  court,  it  is  properly  served  by  a  personal  delivery  of  a 
certined  copy,  and  no  exhibition  of  tbe  original  order  is  requisite.  (Mayor  of 
N.  Y.  V.  Conover,  6  Abb.  244);  bat  if  the  order  is  made  at  chambers,  the  originfu 
moat  be  produced  and  shown  to  the  party  served  at  the  time  of  the  service,  unless 
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the  eomi  mak^  an  ord«r  to  diapeMe  with  personal  serriea.  (8  Paige,  86.)  Oth- 
erwise the  serTiee  will  not  suffice  to  found  a  proceeding  for  contempt  (  Codding- 
ton  T.  Wthb,  4  Sand  489;  Watw%  t.  FvUer^  %  How.  426.)  An  injunction  directed 
to  a  ODOoictpal-corporation  ia  properly  served  upon  the  nuiyor,as  the  chiitf  offioer 
of  Buch  corporation.     {Davi*  r.  Mayor  ofN.  F.,  1  Doer,  461 ;  6  Selden,  268.) 

&  A  copy  of  the  papers  upon  which  an  injunction  is  granted  must  in  all  cases 
be  senred  with  the  injunction,  or  the  serrioe  of  the  injunction  will  be  set  aside 
ea  irregular.  (PenJUld  v.  White,  8  How.  87.)  The  object  of  requiring  serviee  of 
a  eopj  of  the  affidaTtt,  is  to  apprise  the  defendant  of  the  fHcts  alleged  on  which 
the  iniunction  wss  granted.  (lb.)  Is  the  omitting  to  serve  the  affidavit  on  which 
the  Injunction  was  granted,  such  an  irregularity  as  releases  the  party  upon  whom 
the  serviee  is  made  from  the  duty  of  obedieaeef  Srnnhlt  that  it  does  not  Damt 
▼.  Ifa^  of  N.  Y,  (1  Duer,  461);  contra  Waiton  v.  Fuller  (9  How.  426.)  The 
omission,  however,  to  serve  the  papers  on  which  the  iajunction  was  granted  does 
not  entitle  the  defondant  to  have  the  injanotion  vacated,  but  only  to  have  Uie 
aervice  set  aside.    {Penfield  v.  White,  8  How.  87.) 

^  Order  mutt  he  obe^ed-^^o  long  as  an  iDJuneuon  is  in  force  it  must  be  obeyed, 
notwithstanding  it  may  have  been  improperly  or  irregularly  ieeued  (2  Ed  w.  Gh.  R. 
188;  4  Paige,  444;  /Smt'^A  v.  i^mo,  6  How.  124;  Smith  Y.Auetin,  I  Code  Rep^N, 
Sb,187;  jrrofisv.iA;^«t,8  Gods  Rep.  144;  jDavts  v.  ifi^yer  e^^.  K^lDuer,  461; 
6  Seld.  268.)  And  aa  injunction  directed  to  a  corporation  is  operative  and  binding, 
not  only  on  the  corporation  itself,  but  upon  every  person  whose  personal  action  as  a 
member  or  officer  of  the  oorporate  body  it  seeks  to  restrain  or  control.  {Id)  But 
service  of  the  injunction  order  on  a  person  not  a  party,  and  to  whom  the  order  is 
not  directed,  does  not  operate  to  bind  him  by  the  iniunction.  Its  utmost  effect 
ia  as  a  notice  (Edmonelon  v.  JicLoud,  19  Barb.  866);  and  eemble  he  cannot  be 
attached  for  disobeying  it  (  Wateon  v.  FuUer,  9  How.  426.)  Where  an  injuno- 
tion  against  the  further  prosecution  of  a  legal  proceeding  is  served  upon  the 
promovent  therein,  it  is  his  duty  not  only  to  refrain  from  taking  any  further 
active  part  in  the  proceeding  enjoined,  but  also  to  direct  the  officers  of  court  and 
others  who  act  in  the  proceediog  at  his  instance  and  under  his  control,  to  refrain 
from  any  further  steps  in  the  matter,  pending  the  continuance  in  force  of  the 
injunction.  (Mayor  of  N,  Y,  v.  CoMyeer,  6  Abb.  244;  8t.  Johrie  College  v.  Carter, 
4  My.  A  G.  497.)  A  partf  restrained  by  injunction  from  doing  a  particular  act, 
cannot  stand  by  and  see  the  injunction  violated  by  his  partner  in  business  at  the 
expense  of  the  partnership,  without  being  guilty  of  a  contempt.  (Neale  v.  Ot- 
heme,  16  How.  81.) 

e.  Review  of  •n^M'.-'The  propriety  of  issuing  the  injunction  cannot  be  reviewed 
on  an  appeal  from  an  order  granting  an  attachment  for  the  violation  of  such 
injunction.    (Orim  v.  Chrim,  1  E.  D.  Smith,  190.) 

d  An  appeal  from  an  order  granting  an  injunction  does  not  stay  the  operation 
of  the  injunction  pending  the  appeal ;  and,  notwithstanding  the  appeal,  an  attach- 
ment will  issue  to  punish  the  party  enjoined  for  any  violation  of  the  injunotion. 
(Stone  V.  Carlan,  8  Code  Rep.  108.) 

e»  Effect  of  dimiiual  of  oomplednt  on  eis  injunetion.-^y{hw^  an  injunotion  is 
allowed,  and  the  complaint  is  subsequently  dismissed,  the  injunction,  ipeo  faeto, 
faik  with  it  Nor  can  an  appeal  restore  the  injanction.  It  can  only  be  restored 
by  a  reversal  of  the  judgment  But  where  an  appeal  haa  been  taken  from  such 
judgment  of  dismissal,  the  plaintiff  can  apply  to  the  court  on  notice,  to  restrain 
the  proceedings  of  defendant  until  the  aecision  of  the  appeaL  (Boyt  v.  Carter, 
1  How.  140)u  If  such  motion  is  granted,  it  is  in  fact  the  granting  a  new  injunc- 
tion. A  new  undertaking  should  be  given,  as  the  sureties  on  the  injunction  first 
issued  are  discharged.  (7\nen  of  Guilford  v.  Cornell,  4  Abb.  220;  and  as  to  the 
effect  of  a  diseontinnanoe  of  the  action,  sec  Hope  v.  Acker,  7  Abb.  808 ;  Hoyi  v. 
Carter,  7  How.  140.) 

/.  Note  to  part  1.— To  authorize  an  injunction  under  the  first  division  of  thb 
section,  the  complaint  must  contain  a  demand  for  it  as  part  of  the  relief  sooght 
(ffoeey  v.  MeCrea,  4  How.  81 ;  OUen  v.  Smith,  7  tdL  481 ;  VinemU  v.  King,  18  id 
289. )  It  is  not  enough  to  show  that  the  oontinuanoe  of  the  acts  complained  of 
will  do  him  an  injury ;  he  must  also  show  that  it  is  a  case  in  which  he  will  be 
entitled  to  final  retiei  ( Coming  v.  Troy  Iron  ondNaU  Factory,  6  How.  89 ;  Ward 
V.  Dewey,  7  ib.  17 ;  Wordeworth  v.  Lyon,  6  t6.  468) ;  and  therefore  an  iuj  unction 
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oannot  be  granUd  to  rMtrain  the  doiiur  of  aete  ia  relation  to  property,  in  reapeot 
to  whieh  acts  or  property  no  final  judgment  la  prayed.  {Sulee  t.  2%omp90ti,  8 
How.  475.)  Where  the  eomplaint  claimed  that  one  defendant  purohaaed  a  bale 
of  goods  of  the  plaintiff  with  intent  to  defraud  him,  and  auerwards  aold  the 
goods  to  the  other  defendant;  and  charged  the  latter  with  knowledge  of  the 
fraud;  and  claimed  the  amount  of  the  goods,  and  that  the  defendante  were 
insolvent,— was  held  to  be  a  ease  for  an  injunction  to  reatrain  the  aale  or  dii»po- 
aition  of  Ihe  goods  by  the  defendants  during  the  litigation.  {MalMmb  ▼.  Muur^ 
6  How.  466 ;  Miiekell  y.  Betiman,  ^  Barb.  408.)  See  apparently  tontra,  Beuben* 
▼.  JO0I,  8  Kemaa*  488. 

a.  Note  to  part  2. — ^An  injunction  under  this  proyision  can  only  be  for  acts 
done  or  threatened  pending  the  litigation  {Sebrinff  ¥.  Lant^  9  How,  847 ;  Mal- 
eomb  Y.  Miller,  6  id,  466);  and  the  acts  must  be  such  as  shall  "tend  to  render 
the  judgment "  to  be  obtained  **  ineffectual."  (Hcvey  y.  M'Crea^  4  mIL  81 ;  Ol9en 
Y.  Bmiih,  7  tdL  481 ;  Vinctmi  y.  King,  18  id,  289.)  Where  a  fraudulent  transfer 
hoi  been  mads,  the  court  is  not  authorized  in  an  action  by  a  simple  contract 
creditor  against  the  debtor  and  his  fraudulent  Ycadee,  to  restrain  the  latter  from 
disposing  of  the  property.  (Reubetu  y.  Jod^  8  Seman,  488,  OYcrruling  Matt  y. 
Dunn,  10  How.  286.) 

b.  In  an  action  by  a  wile  for  a  divorce  a  hmum,  and  for  maintenance^  the 
complaint  besides  stating  a  cause  of  action  allevvd  that  defendant  threatened  to 
dispose  of  his  property,  and  remove  from  the  State  without  providing  for  the 
plaintiff,  and  askea  that  he  should  be  restrained  from  so  doing,  an  injunction  was 
granted.    (  Vermilyw  y.  Vermilyea,  14  How.  470.) 

e,  Nate  to  part  3.— A  mere  refusal  to  pay  a  debt,  whether  the  defendant  be 
insolvent  or  not^  is  not  sufficient  cause  for  an  injunction.  (Pommnnf  v.  Hind- 
mareh,  5  How.  487.)  Nor  is  it  sufficient  that  the  defendant  threatened,  6^ora 
the  action  was  commenced,  to  make  an  assignment  for  the  benefit  of  hiscreditMs; 
{lb,)  But  where  during  the  pendency  of  an  action,  it  shall  appear  by  affidavit, 
that  the  defendant  threatens,  or  is  about  to  remove  or  dispose  of  his  property, 
with  intent  to  defraud  his  creditors,  a  temporary  injunction  may  be  issued  to 
restrain  such  removal  or  dispositiour  (Perkins  v.  Warren,  6  id  841 ;  Malcomb 
Y.  Miller,  6  id,  466 ;  Hovey  v.  MCrea,  4  td  81.)  But  such  ^remedy  by  injunction 
is  only  applicable  where  the  act  is  threatened,  or  is  about  to  be  done,  and  not 
when  it  nas  been  done.  (76.)  Nor  is  a  plaintiff  entitled  to  an  injunction  in  such 
case,  unless  he  establishes  an  equitable  ground  for  ioterferenoe,  by  showing  that 
he  is  a  creditor,  or  that  he  will  be  injured  tiy  the  threatened  fraudulent  transfer. 
(76.)  An  injunction  ought  not  to  be  issued  on  such  an  i^pUcation,  where  the 
plaintiff's  demand  is  denied  on  oath  by  the  defendant,  and  is  unsupported  by  any 
evidence,  and  there  is  no  proof  that  the  plaintiff  has  any  interest  in  restraining 
the  defendant  (76.)  Where  the  legal  right  of  the  plaintiff  is  denied  by  affidavit, 
as  broadly  as  it  u  asserted,  the  application  stands  upon  the  same  ground,  and 
should  be  governed  by  the  same  rule^  aa  where  the  whole  equity  of  a  complaint 
is  denied  by  the  answer.    (76.) 

d.  The  effect  of  the  injunction  j^ranted  under  this  part  of  this  section,  is  not 
to  restrain  any  removal  or  disposition'  whatever  of  the  defendant's  property,  but 
only  such  a  removal  or  disposition  with  an  intent  to  defraud  credltora  (Bremstcr 
Y.  Hodgee,  1  Duer,  609.) 

e.  To  rettrain  the  deelaration  of  a  liivMbndL— -A  stockholder  in  a  moneyed 
corporation  may  enjoin  the  directors  from  declaring  a  dividend  ;  but  after  the 
dividend  has  been  declared,  the  payment  of  it  cannot  bo  restrained.  {Oarpenter 
Y.  Neio  Haven  72.  72.  Co,,  6  Abb.  ^11.) 

f.  To  reetrain  a  nuieance.-^Aa  injunction  will  be  granted  to  prevent  or  re- 
strain a  nuieanee,  and  at  the  instance  of  any  private  individual  who  sustains  a 
special  injury  from  it  (Fenniman  v.  N.  Y.  Bcdatiee  Co.,  18  How.  40;  and  see 
Harrieo^i  Y.Newton,  1  Code  Rep.,  N.  a,  107  ;  Peek  r.Slder,  8  Sand.  126 ;  ffudeon 
Y.  Madieot^,  86  £ng.  Ch.  R.  862;  Milh4m  v.  Sharp,  7  Abb.  220.) 

g.  To  reetrain  Ste  impoeition  of  a  tax, — ^The  supreme  eonrt  will  restrain  by  in« 
junction  the  imposition  of  any  tax  or  burden  upon  the  tax-payers  of  a  municipal 
corporation,  contrary  to  law,  on  a  complaint  filed  by  any  tax-payer  on  his  own 
behalf,  as  well  as  on  behalf  of  others  similarly  intereated ;  and  it  will  grant  like 
relief  at  the  suit  of  a  corporation  having  an  interest  in  the  corporate  property  on 
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m.  aiinilar  oompUint,  showing  an  illegal  diTenioD  or  applietttion  of  ihh  corporate 
property.    {Wood  ▼.  Draper,  4  Abb.  922;  14  How.  28S.) 

a.  To  rettruin  irantftr  of  Hoek.^-VfhtTe  a  stock  company  have  fraudulently 
issued  falte  e&rtificatet  of  stock  largely  beyond  the  actual  capital,  and  have  be> 
eooM  iaaolventy  an  injunction  restraining  the  company  and  its  officers  from  open- 
ing tbeir  transfer  books  for  the  transfer  of  any  stock  will  be  granUd  and  eontii^ 
ued  until  the  courts  or  the  legislature  dispose  of  the  matter.  {The  People  ▼.  Tke 
Father  Vein  Co.,  10  How.  140 ) 

6.  To  aid  aetisn  to  recover  pereotuU  property.'-'An  injunction  may  issue  io  aid 
of  an  action  to  recover  the  possession  of  personal  property,  it  appearing  that  the 
plaiotiff  is  entitled  to  the  injunction  by  reason  of  the  injury  to  him.  (Brpetein 
Y.  Merffy  13  How.  92,  citing  FunUee  y.  Aroien,  8  id  69.) 

c  To  reelrain  a  partner. — ^lo  a  suit  for  winding  up  the  affairs  of  an  alleged 
partntf8hlp>  by  one  claiming  to  be  a  partoer,  but  whose  right  as  a  partner  is 
wholly  denied  by  the  defendant,  and  is  not  clearly  estehlished  by  the  affidavita, 
the  court  will  not  grant  an  injonotion  restraining  the  defendant  from  intermed* 
dting  with  ihe  property  of  the  alleged  partnership.  {OotUding  ▼,  Bain,  4  Sand. 
'TIS.) 

<i  To  restrain  the  exereiee  of  a  trade,  dtc — An  injunction  cannot  issue  in  an  ae* 
tion  for  a  breach  of  coTcoaat  or  agreement,  restraining  the  defendant  from  exer- 
eisioc^  or  carrying  on  a  certain  trade  or  profession,  within  a  certain  time,  in  a 
certain  placCi  where  a  cenain  sum  aa  a  penalty  is  named  in  the  agreement.  The 
plaintiff's  remedy  is  an  action  to  recover  the  specified  amount,  named  as  the  peo> 
ally  for  his  damages ;  and  that  is  the  extent  of  hia  remedy  eith^  st  law  or  in 
equity.  Where  there  is  no  penalty  expressed  in  the  agreement,  the  plaintiff 
would  be  entitled  to  an  injunction  restraining^  the  defendant)  by  reason  of  the  im- 
possibility of  accoratsly  calculating  the  plaintiff's  damages.  (Vincent  r.  Ktna, 
18  How.  284.) 

e.  jfb  restrain  a  party  from  giving  his  servieee.^^An  artist  who  has  entered 
into  a  written  agreement  to  perform  his  professional  serviees  for  a  party  for  a 
limited  time,  at  a  stipulated  price,  and  binds  himself  not  to  work  for  any  other 
person  during  said  tune,  and  the  agreement  is  mutual  that  the  party  who  en- 
gages shall  employ  and  pay  him  according  to  the  agreement,  may  be  restrained 
&y  injunelion  from  performing  such  services  during  the  torm,  for  any  other 
person.     (Fredericks  ▼.  Meyer,  13  How.  666.) 

/.  To  rutrain  summary  proceedings  to  recover  possession  of  hmd-^The  question 
has  been  cousiderebly  discussed,  whether  this  provision  authorizes  the  issuing  an 
iojonction  to  restrain  parties  from  proceeding  under  the  law  to  recover  posses- 
sion of  real  property  by  summary  proceedings.  Before  the  code,  in  Smith  v. 
Moffat  (1  Barb.  66),  Edmonds,  J.,  held  that  nu  icjonetion  could  issue  in  such  a 
case ;  but  in  a  ease  subsequent  to  the  code  (Cure  v.  Crawford,  1  Code  Rep.,  N.  8., 
18),  he  held  that  the  supreme  court  might  grant  an  i^junetion  to  stsy  summary 
proceedings.  A  contrary  vi«w  of  the  subject  was  taken  by  Bareulo,  J.,  in 
iVortliiworth  v.  Zyon,  1  Code  Rep.,  N.  S.,  63  ;  4  How.  468.  Subsequently,  Roose- 
velt, J. ,  held  thftt  an  injunction  caunot  be  grant*'d  to  stay  such  proceedings.  (Hy- 
att V,  Burr,  8  How.  168.)  A»d  in  a  note,  p.  170,  "  Two  of  my  coUeagnea  concur 
with  me  in  saying  that  an  injunction  cannot  be  granted  to  stay  such  proceedings.'* 
In  the  superior  court  Oakley,  Ch.  J.,  in  Forrester  v.  Wilson  (1  Duer,  624},  with  the 
concurrence  of  all  the  judges  of  that  court,  held  that  that  court  would  relieve  a 
tenant,  upon  equitable  torms,  against  whom  a  warrant  of  dispossession  had  been 
obtainifd  by  surprise.  In  that  case,  ui  injunction  restraining  the  landlord  from 
executing  a  warrant  of  dispossession  was  granted,  upon  the  payment  into  court 
by  the  t4'nant  of  the  rent  claimed  to  be  due ;  and  in  Gipet  v.  Parker,  1  Code 
Rep.,  N.  S.,  90,  the  superior  court  issued  an  injunction  to  restrain  such  proceed- 
ingsi  In  Valloton  v.  Seignett  (2  Abb.  121)  where  it  appeared  that  the  tenant 
would  suffer  an  irreparable  injury,  and  be  depriv«;d  of  an  equitable  right  exiet- 
ine  against  the  landlord,  unless  an  injunction  issued,  Clerke,  J.,  granted  an 
injunction.  Subsequently  that  judge  in  refusingan  injunction,  stated  that  the  only 
cases  in  whi<!h  tlie  court  would  enjoin  **  summary  prooeedmgs'*  are,  (1)  where 
there  is  fraud  or  coUtision;  (2)  where  the  justice  has  not  acquired  jurisdiction; 
(8)  wh«fre  the  tonant  has  a  defence  he  is  precluded  from  setting  up  before  the  jas* 
tice.  (Bokee  v.  HamersUy,  16  How.  461.)  After  a  warrant  to  dispossess  for  non- 
20 
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payment  of  rent  has  iasned,  the  court  will  not  enioin  its  execution,  on  the  ground 
that  the  tenant  has  a  olaim  against  the  landlora,  for  damages  for  breach  of  hia 
covenant  to  repair,  exceeding  the  amount  of  the  rent  in  arrear.  (2>Mtyan  r.  Ho- 
gan,  I  Bosw.  646.) 

a.  Toprtveni  the  infringement  oj  trade  maribx.— In  what  cases  and  upon  what 
principles  the  court  will  grant  a  plaintiff  an  injunction,  to  protect  bun  in  the 
use  of  a  trade  mark,  see  Brooklyn  WhiU  Lead  Co,  s.  Afaeury  (26  Barb.  417); 
Stokes  ▼.  Zandgraff  (17  id  608);  Chritty  v.  Murphy  (12  How.  77);  Samuel  ▼. 
Berger  (4  Abb.  88^  Where  an  injunction  restraiuing  the  use  of  a  trade  mark  is 
dissolved  on  the  ground  that  the  mark  is  false  and  fraudulent,  the  order  dissolv- 
iuK  the  injunction  should  be  without  eosta  {Fetridge  v.  Wells,  4  Abb.  144;  Fet- 
ridge  v.  Merchant,  id.  166;  and  see  Howard  v.  Henriguez,  8  Sand.  726;  Stone  y. 
Car  Ian,  3  Code  Kep.  67;  Merrimack  Manuf.  Co.  v.  Oamer,  2  Abb.  818.) 

6.  Against  State  oficers, — Whenever  anj  duty  shall  be  devolved  by  law  upon 
any  State  officer  or  board  of  officers,  no  ioiuncUon  shall  be  issued  to  restrain  such 
officer  or  board,  or  any  person  employed  by  them,  or  to  prevent  the  execution 
of  any  such  law,  unless  the  same  be  eranted  by  the  supreme  court  sitting  in  the 
district  ia  which  such  board  shall  be  located  or  such  duty  shall  be  required  to  be 
performed  at  a  general  term  of  said  court.  (Laws  of  1861,  ch.  488,  s.  1.)  Before 
hearing  any  application  for  injunction  in  the  cases  specified  in  the  preceding 
section,  at  least  eight  days'  notice  of  the  time  and  place  of  such  hearing  shall  be 
served  on  the  officer,  board,  or  person  against  whom  the  application  shall  be 
made ;  and  in  ease  of  the  inability  or  omission  of  the  attorney -general  to  appear 
and  defend  such  officer,  board,  or  person,  the  governor  may  employ  counsel  to 
perform  such  duty  in  place  of  the  attorney-general,  and  to  institute  any  appeal 
or  other  necessary  proceeding,  who  shall  have  the  control  of  such  defence  or 
proceeding ;  and  the  governor  may  in  his  discretion  employ  coupsel  to  assist 
the  attorney-general  in  defending  such  officer,  board,  person,  or  proceeding. 
{li.  8.  2.) 

c  Tne  courts  cannot  enjoin  the  acts  of  officers  of  the  State  who  are  proceed- 
ing under  authority  of  a  law  of  the  State,  although  the  law  is  alleged  tu  be  un- 
constitutional  (lytompeon  v.  Comm'rs  of  Canal  Fktnd,  2  Alib.  248.)  Unless  the 
acts  are  in  manifest  violation  of  the  law,  or  in  bad  faith.  (HarUeell  v.  Armstrong, 
19  Barb.  166;  and  see  Leigh  v.  Weetervelt,  2  Duer,  618  ;  Fhcenix  v.  ComitnWs  of 
Emigration,  1  Abb.  466;  12  How.  1;  Gillespie  y,  Broas,  28  Barb.  870;  JfUx- 
Patrick  v.  Flagg,  4  Abb.  218 ;  Bouton  v.  City  of  Brooklyn,  16  Barb.  376 ;  Mace  v. 
trustees  of  jfewburgh,  15  How.  161 ;  Blake  v.  City  of  Brooklyn,  26  Barb.  80; 
Fuller  V.  Alien,  7  Abb.  12  ) 

d  To  restrain  a  person  frotn  acting  in  certain  eapaeities. — An  injunction  will 
not  lie  at  the  suit  of  a  freeholder  and  tax-payer  of  a  municipal  corporation  to 
enjoin  a  person  about  to  act  as  alJerman,  and  to  vote  upon  questions  affiecting 
the  propertv  of  plaintiff,  although  he  is  without  any  lawful  authority  so  to  do. 
(Lewis  V.  Oliver,  4  Abb.  121.)  A  court  ha^  no  right  to  inquire  into  the  proceed- 
ings of  subordinate  tribunals  of  special  or  local  jurisdiction  (commissioners  of 
higbway«>,  for  laying  out  roads,  levying  taxes  therefor,  Ac)  with  a  view  to  set 
them  aside  if  void  at  law,  or  for  the  purpose  of  staying  or  restraining  such  pro- 
ceedings. (Thatcher  v.  Dusenhwry,  9  How.  82.)  And  where  an  action  of  quo 
warranto  is  brought  to  test,  not  the  validity  of  the  office  but  the  title  of  the  de- 
fendant to  hold  and  exercise  it,  a  preliminary  injunotion  restraining  the  defend- 
ant, pending  the  suit,  from  exercismg  the  office,  cannot  be  granted.  (The  People 
V.  Draper,  4  Abb.  888;  14  How.  283;  and  see  McCafferty  v.  Olaxier,  10  How. 
476.) 

e.  To  Hay  proceedings  in  another  action. — ^An  injunction  will  not  be  granted 
by  any  court  of  this  State  to  stay  proceedings  in  an  action  in  tlie  same  court  or  in 
any  other  court  of  this  State  of  co-oidinate  jurisdiction.  (Lederick  v.  Uoytradt, 
8  Code  Kep.  86;  4  How.  360;  ArtuH  v.  WUUa»ns,  16  How.  244;  Bennett  v.  Xe 
Eoy,  14  How.  178;  6  Abb.  66,  166;  Cmtover  v.  Mayor  of  N  F.,  25  Barb.  614; 
HutU  v.  Farmer^  Loan  and  Trust  Co,,  8  How.  416 ;  Grant  v.  Qutdb,  6  Sand.  612.) 
This  last  case  was  approved  "  at  a  joint  meeting  of  the  judges"  of  the  supreme, 
common  pleas,  and  superior  courts.  The  rt^lief,  if  proper,  can  be  obtained  by 
motion  to  the  court  in  which  the  action  sought  to  be  stayed  is  pendinigr.  This 
rule,  however,  only  applies  to  those  cases  iu  which  the  whole  ooject  of  the  in- 
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jtmetion  could  be  aceomplished  by  a  simple  order  to  sUy  the  proceeding<i.  And 
where  an  iojuoetion  is  proper  in  reference  to  part  of  the  subject  of  ths  action, 
there  is  no  reason  why  it  should  not  be  broad  enough  to  embrace  the  whole  case, 
and  inelade  the  staying  proceedings  in  another  action.  {Chappel  \,  Potier,  11 
How.  365.)  And  where  a  mortgagee  had  proceeded  lo  foreclose  a  mortgage,  and 
had  obtained  a  decree  of  foreclosure  and  sale ;  and  thereupon  the  owner  of  the 

§  remises,  under  an  agreement  with  the  mortgagee,  executed  to  a  third  person  a 
eed  of  the  mortgaged  premises  in  trust,  to  sell  them  in  a  manner  pointed  out  by 
a  declaration  of  the  trust,  and  apply  the  proceeds  in  payment  of  the  decree,  held 
that  the  mortgagee  had  entered  into  a  new  con ti  act,  which,  so  far  as  it  differed 
from  the  former  one  defined  and  established  by  his  decree,  superseded  and  con- 
trolled \%.  And  an  injunction  was  sustained  restraining  the  mortgagee  from  further 
proceeding  under  his  decree  of  foreclosure  and  sale.  (  Van  Wagenen  r.  La  Farge^ 
IS  td  16.) 

&  A  person  who  has  borrowed  money  of  a  savings  institution  upon  his  prom- 
issory note,  secured  by  a  pledge  of  bank  stock,  is  not  entitled  to  an  injunction  to 
prevent  the  prosecution  of  the  note  on  the  ground  that  the  savings  bank  was 
prohibited  by  its  charter  from  making  loans  of  that  description.  {Mott  v.  U.  8, 
Trust  Co.,  19  Barb.  668.)  The  fact  that  a  suit  has  been  instituted  to  have  a 
mortgage  declared  void,  is  no  sufficient  ground  for  an  injunction  to  restrain  the 
prosecution  of  a  suit  to  foreclose  the  mortgage.  {Tarrant  v.  Qttackenboss,  10  How. 
244.)  But  an  injunction  will  sometimes  be  allowed  to  prevent  a  multiplicity  of 
suits.    (  Woodruff  Y,  Fuher,  17  Barb.  224.) 

b.  A  court  of  this  State,  having  general  equitable  jurisdiction,  has  power  to 
enjoin  a  party  to  a  suit  pending  before  it  from  suing  the  adverse  party  upon  the 
same  subject-matter  in  a  foreign  tribunal.  Thus,  where  a  suit  is  brought  between 
parties  who  reside  in  this  State,  upon  a  contract  to  be  performed  within  the 
State,  and  such  suit  is  one  effectual  in  its  structure  to  determine  the  whole  con- 
troversy, and  the  defendant  threatens  a  suit  against  the  plaintiff  founded  upon 
the  same  controversy  in  a  foreign  court, — an  injunction  may  be  granted  to  re- 
strain him  from  bringing  it    (Field  v.  Holbrooke  8  Abb.  877.) 

e,  Where  it  is  shown  that  a  justice's  judgm  nt,  regular  on  its  face,  was  ob- 
tained in  an  action  in  which  he  had  no  jurisdiction,  the  supreme  court  will  grant 
a  perpetual  injunction,  enjoining  on  proceedings  on  such  judgment.  {Cooper  v. 
Ball,  14  How.  295.) 

d,  A  State  court  has  no  jurisdiction  to  enjoin  a  judgment  of  the  circuit  court 
of  the  United  States.  {McKee  v.  Voorhiee,  7  Cranch,  279 ;  and  see  Phelan  v.  Smith, 
8  Cal.  020.)  A  court  of  the  United  States  has  no  jurisdiction  to  enjoin  proceed- 
ings in  a  State  court     {Diggt  v.  Wolcott,  4  id  179.) 

tf.  Where  an  injunction  is  granted  to  restrain  proceedings  pending  in  another 
court)  it  is  improper  to  enjoin  the  counsel  employed  in  those  proceedings,  unless 
something  more  is  alleged  against  him  than  the  prosecution  of  his  client's  rights. 
(Mayor  ^  N.  F.  y.  Conover,  6  Abb.  262.) 

/.  Ffeet  of  removal  into  United  States  courts. — On  the  removal  of  a  cause  from 
the  State  court  into  the  eircuit  court  of  the  United  States,  where  there  is  an  in-^ 
function,  the  order  for  removal  may  provide  that  it  (the  order)  shall  not  operate 
of  itself  to  dissolve  the  injunction.    (Ziddle  v.  Thatcher,  12  How.  294.) 

g.  An  injunction  has  been  allowed — To  restrain  the  obstruction  of  water 
courses  (Coming  y.  Troy  Iron  and  Nail  Factory,  6  How.  89) ;  to  restrict  the  use 
of  demised  premises  to  the  terms  of  the  lease  (Howard  v.  Ellis,  4  Sand.  869) ;  to 
restrain  publication  of  private  letters  ( Woolsey  v.  Judd,  11  How.  49) ;  to  restrain 
injury  to  personal  property  re-delivered  to  ddfendani  under  section  211  (Hunt  v. 
Mootry,  10  How.  478);  to  restrain  an  action  in  a  foreign  court  (.F¥«/J  v.  Holbrook, 
8  Abb.  877) ;  to  prevent  misappropriation  of  the  funds  of  a  moneyed  corporation. 
(Carpenter  v.  N.  Haven  R,  R.,  6  Abb.  277.) 

A.  An  injunction  has  been-  refused — Merely^  to  restrain  an  act  "  dangerous  to 
the  peace,  morals  or  welfare  of  the  community  ( Wbolseg  v.  Judd,  1 1  How.  49) : 
to  restrd in  proceedings  on  a  judgmeat  (  Walt  v.  Rogers,  2  Abb.  261 ;  Chappel  v. 
Potter,  11  How.  866  ;^see,  however,  Dobson  v.  Pearce,  1  Abb.  97  ;  2  Keman,  166) ; 
to  restrain  the  publication  of  proceedings  in  another  action  ( Wood  v.  Marvine, 
8  Duer,  674);  to  restrain  the  disclosure  of  an  art  or  invention  taught  by  plaintiff 
to  defendant  under  an  oath  not  to  divulge  it  (Deming  y.  Chapman,  11  How.  882) . 
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to  prerent  a  eonseqaential  injury  from  a  lawfal  ezeroiM  of  a  riglit  (  WilUamt  r, 
JV:  Y.  Cent.  R.  R,  Co.,  18  BarU  822);  to  restrain  the  collection  of  a  tax  UlegRlly 
imposed  (  Wilson  v.  Mayor  of  N.  Y.,\  Abb.  4;  CKemicaU  Rk  v.  Mayor  of  N.  r^ 
id.  7»;  iV.  F.  J>f/*  i»i«.  Co.  v.  iV;  F.  Sttperviwrt,  id.  250;  eee,  however,  IFbotf  v. 
Draper t  4  Abb.  2i22);  to  restrain  a  forecloeure  suit  (Tatrani  v.  Quaekenbott^  10 
How.  244) ;  to  protect  a  mere  nominal  interest  (  Wetmore  v.  8iory.  8  Abb.  262) ; 
to  protect  a  claim  on  an  illegal  contract  {JBttmett  v.  Amer.  Art  Union,  5  Sand. 
614);  to  restrain  the  continuance  of  the  use  of  the  sig^s  of  a  dissolved  firm  by 
the  firm  continuing  the  bnslness  (Peterson  v.  Evrnphrey,  4  Abb.  894);  to  restrain 
a  mnnicipal  corporation  from  paying  money  unaer  a  resolution  claimed  to  be 
illegal  (Roberts  y.  Mayor  of  N.  JT.,  6  Abb.  41);  to  test  the  title  to  a  public  office 
(Mayw  ofN.  Y,  v.  Conover,  ft  Abb.  171 ;  Mayor  of  N,  Y,  v.  Flagg,  6  id.  296);  to 
restrain  a  municipal  corporation  f^m  selling  its  real  estate  (AooMw/i  ▼.  Draper, 
7  Abb.  108  ;  The  People  r.  Lowber,  id.  168) ;  to  restrain,  at  the  instance  of  an 
individual  tax-payer,  an  act  injurious  to  all  the  tax-payers  of  the  cfty  (Korft  y. 
School  Trwfteee,  16  How.  140);  to  restrain  the  collection  of  an  assessment  (BUUeey. 
CUy  of  Brooklyn,  26  Barb.  801);  to  restrain  a  judgment-debtor  from  compromis- 
ing suite  brought  to  cancel  securities  as  usanous  {Boughton  v.  Smith,  26  Barb. 
685),  when  the  real  object  of  the  action  is  to  obtam  a  review  of  a  previous  de- 
cision (lAvingtton  v.  Nvdaon  R.  R.  Co.,  8  Code  R.  148);  to  restrain  a  defendant 
from  obtaining  payment  of  debts  due  him  (Gallatin  v.  Oriental  Rk,  16  How. 
258) ;  to  restrain  the  lessee  of  an  inn  from  discontinuing  to  keep  the  inn  open  as 
he  had  covenanted  to  do  (Hooper  v.  Brodriek,  11  Simons,  47);  to  prevent  the 
publication  of  a  libel  (Brandreth  v.  Lanee,  8  Paige,  24) ;  and  generally  where 
injury  is  such  as  may  be  amply  recompensed  by  an  action  for  damages  (Marshall 
y.  Peters,  12  How.  218;  Ihwnsendv.  Tamter,  18  td  884;  2  Code  R.  6;  8pear  v. 
Cutter,  2  Code  R.  100) ;  to  restrain  an  apprehended  trespass^  (Meoforoflf.  Y.  v. 
Con<mr,  6  Abb.  171,  258.) 

§  220.  [193.]  At  what  time  it  may  he  granted. 

The  iDJ unction  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterwards,  before  judgment,  upon 
its  appearing  satisfactorily  to  the  court  or  judge,  by  the  affida- 
vit of  the  plaintiff,  or  of  any  other  person,  that  sufficient 
grounds  exist  therefor.  A  copy  of  the  affidavit  must  be  served 
with  the  injunction. 

a.  An  injunction  cannot  be  granted  on  affidavita  without  any  complaint,  nor 
until  a  complaint  has  been  served  or  filed  (Mergan  v.  Qwtekenbush,  22  Barb,  76  ; 
7%e  People  V.  Jlie  If.  Y.  Com.  Pleas,  8  Abb.  181 ;  see  Badger  v.  Wagste^,  11 
How.  662.) 
41  b.  The  ground  for  the  injunction  must  be  shown  by  affidavit  (Millikin  v. 
Carey,  8  Code  Rep.  250;  5  How.  272);  but  a  complaint  in  which  the  allegations 
are  made  unqualiiiedly,  t.  e.,  not  on  information  and  belief  merely,  and  the  allega- 
tions of  which  are  sworn  to  be  true,  will  be  treated  as  an  affidavit.  This  seems 
the  result  of  the  decisiona  (Rocme  v.  Webb,  1  Code  Rep.  114;  Benson  v.  Fetsh, 
ib.58;  Krotn  v.  ffogan,  2  id  144;  Minor  v.  Terry,  6  How.  210;  8mith  v.  Reno, 
id.  126 ;  Penfield  v.  Whiter  8  WL  87 ;  Woodruff  v.  Fisher,  17  Barb.  229 ;  Jones  v. 
Atterbwry,  1  Code  Rep.,  N.  8..  87  ;  Levy  v.  De^,  6  Abb.  89;  S.  C.  16  How.  896; 
Badger  v.  Wag*taff,  11  How.  662.)  The  plaintiff  cannot  mske  out  the  cause  of 
action  relied  upon  in  the  complaint  by  allegations  in  his  affidavit  (Heniz  v.  Long 
Inland  R.  R.  Co.,  18  Barb.  646.) 

e.  An  injunction,  ss  a  general  rule,  will  not  be  sllowed  on  mere  infurmation 
and  belief.  (Campbell  v.  Morrison,  7  Paige,  160 ;  B'k  of  Orleans  v.  Skinner,  9  id. 
805;  1  Barb.  Ch.  Pr.  617  ;  Livingston  v.  B^k  of  K.  Y.,  26  Barb.  804;  Roome  v. 
Webb,  1  Code  R.  114;  8  How.  827 ;  Pomeroy  v.  Hindmarsh,  6  How.  489;  Rateau 
V.  Bernard,  12  id.  464 ;  and  authorities  collected,  Croker  v.  Baker,  8  Abb.  183) ; 
but  the  facts  may  be  shown  by  the  affidavits  of  any  person  cognisant  of  them. 
(ffk  of  Orleans  v.  Skinner,  9  Paige,  805.) 
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&  AfUr  an  ftppIie«tion  for  an  iDJanetian  hM  been  deniecl,  an  application  to 
mnotkar  eonrt  on  the  same  state  of  faeta  is  improper.  {Mayer  ofN,  Y.  ▼.  Oonover, 
5  Abh.  25i.) 

See  note  to  section  226. 

§221.  [194.]  (Ain'd  1849.)    Injunotim  after  answer. 

An  injunction  shall  not  be  allowed,  after  the  defendant  shall 
have  answered,  unless  upon  notice,  or  upon  an  order  to  show 
cause  ;  but  in  such  case  the  defendant  may  be  restrained,  until 
the  decision  of  the  court  or  judge,  granting  or  refusing  the 
injunction. 

See  note  to  section  228,  po9L 

§  222.  [196.]  (Am'd  1849.)  Security  upon  injunction. 
Damages. 

Where  no  provision  is  made  by  statute  as  to  security  upon 
injxmction,  the  court  or  judge  shall  require  a  written  under- 
taking on  the  part  of  the  plaintiff,  with  or  without  sureties^  to 
the  effect  that  the  plaintiff  will  pay  to  the  party  enjoined  such 
damages,  not  exceeding  an  amount  to  be  specified,  as  he  may 
sustain  by  reason  of  th^  injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto.  The  damages 
may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court 
shall  direct 

h.  Security  on  Mtayinq  proeeedimgt  after  ytdgnMnU — Where,  on  a  complaint  to 
Bet  aside  a  judgment  and  execution  on  the  ground  of  fraud,  the  complunt  prayed 
an  injunction,  and  an  injunction  was  granted  ex  partem  by  a  justice  at  chambers, 
on  the  execution  merely  of  an  undertaking  aa  prescribed  by  this  section,  without 
the  bond  or  deposit  required  by  the  revised  statutes  in  such  a  case— the  injunc- 
tion order  was  ordered  to  be  set  aside  unless  the  security  required  by  tlie  revised 
statutes  was  given  in  ten  days.  {Cook  v.  IHckeraon,  2  Sand.  691.)  *'The  revised 
statutes  (2  R.  S.  1S9, 190,  ti.  141  to  U9)  require,  that  before  the  iasuing  of  an 
injunction  to  stay  proceedings  In  a  personal  action,  after  judgment,  a  deposit 
sliaU  be  made  of  the  amount  of  the  judgment;  and  a  bond  with  sureties  executed 
for  the  payment  of  the  damages  and  costs  to  the  adverse  party.  Power  was  eon- 
ferred  on  *the  'chancellor'  to  dispense  with  the  deposit,  and  receive  a  sufficient 
bond  for  the  amount  of  the  judgment;  and  when  the  ground  of  the  injunction 
is  that  the  judgment  was  obtained  by  actual  fraud, '  the  chancellor'  had  power  to 
dispense  with  both  deposit  and  bondf.  These  provisions  are  not  repealcKl  by  the 
aode."    (/&)    See,  Oee  v.  Southworth,  10  Paige.  297  ;  Diekey  v.  Oat^,  6  id.  283. 

CL  It  is  not  necessary  that  a  judgment  creditor  of  an  Insolvent  corporation, 
who  brings  suit  for  an  injunction  to  restrain  other  creditors  of  the  corporation 
from  proceeding  at  law,  and  for  the  appointment  of  a  receiver  and  an  equitable 
distribution  of  the  corporate  assets^  should  give  the  bond  or  make  tlie  deposit 

Erescribed  by  the  above  provisions  of  the  revised  statutes,  to  entitle  him  to  the 
{junction  prayed.    {HutchiMtm  v.  J^.  Y,  Central  MilU,  %  Abb.  894.) 

d.  Syperior  court  practice. — The  practice  in  the  superior  court  with  reference  to 
security  on  granting  an  injunction  was  declared  in  a  note  (1  Sand.  700;  1  Code 
a.  93)  to  be— 
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"1.  That  on  an  ord«r  to  diov  eanoe  why  an  injnnetion  should  not  be 
granted  with  a  restraint  in  ths  mean  time,  the  judge  will  in  general  require 
security  to  the  defendant  for  damages,  as  in  the  code,  seetion  195  [now 
222]. 

"2.  The  plaintiff's  own  uodertaVing  will  not  be  received,  unless  he  will 
justify  as  being  a  freeholder  or  householder,  and  worth  double  the  sum  specified, 
over  and  above  all  his  debts  and  liabilities. 

"  8.  When  a  suretjr  is  required,  his  justification  must  be  to  the  same  effect 

*'  4.  When  a  plaintiff  residing  out  of  the  State  applies  for  an  injunction,  he 
must  furnish  an  undertaking  executed  by  a  resideni  surety." 

a.  Sseurittf  Mow  given. — An  undertaking  with  one  surety  would,  it  seems,  be 
sufficient  {Ward  v.  Whitney,  4  Selden,  446.)  The  undei-taking  given  on  the 
issuing  of  an  injunction  should  be  approved  by  the  ju^e  and  filed  with  the  clerk 
(s.  428).  An  omission  to  file  the  undertaking,  if  done  designedly,  will  entitle  the 
defendant  to  have  the  iniunction  dissolved ;  and,  even  if  the  omissioD  be  by  over- 
sight or  accident,  the  plaintiff  must  pay  the  defendant  costs  of  a  motion  to  have 
the  injunction  vacated  on  the  ground  that  the  undertaking  has  not  been  filed. 
(O^Donnell  v.  M^Mum,  8  Abb.  891.)  No  provision  for  a  reference  need  be  eon* 
tained  in  the  undertaking.     {Higffina  v.  Aliens  6  How.  80.)    See  Rule  4. 

6.  If  the  sureties  in  the  undertaking  beoome  insolvent,  it  is  in  the  discretion 
of  the  court  to  order  other  sureties  to  be  substituted.  (  WilUU  v.  Stringer,  16 
How.  810.) 

e.  Jieference  to  atcertain  damageM. — ^Where  the  plaintiff  during  the  progress  of 
the  cause  serves  a  notice  upon  the  defendant,  waiving  the  injunction,  the  defend- 
ant is  not  then  entitled  to  an  order  of  reference  to  ascertain  his  damagetf  because 
the  court  must  "finally  decide  that  the  plaintijf  wu  not  entitled  thereto."  Until 
this  point  is  reached  in  the  progress  of  the  action,  the  application  for  a  reference 
to  tscertatn  damages  is  premature.  (Shearman  v.  N.  Y.  Central  MUU,  1 1  How. 
269.)  And  where,  in  the  progress  of  an  action,  an  injunction  had  been  dissolved 
on  motion  of  the  defendant,  and  a  report  of  a  referee  subsequently  made  in  favor 
of  the  defendant,  but  no  judgment  had  been  entered  on  such  report, — ^held  that 
the  defendnnt  was  not  entitled  to  a  reference  to  ascertain  his  damages,  as  until 
judgpnent  was  entered,  the  court  had  not  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  injunction.  On  entering  judgment  the  defendant  might  then 
move  for  a  reference.  ( Weeke  v.  Southwick,  12  id  170.)  Where  the  plaintiff 
served  a  notice  that  he  discontinued  the  action,  and  offered  to  pay  the  defendant's 
costs.  The  costs  were  adjusted  by  consent  and  paid.  Afterwards  the  defendant 
moved  on  the  notice  of  discontinuance,  the  injnnetion  order  and  the  proceedings 
in  the  action,  for  an  order  that  the  action  be  discontinued  and  the  injunction 
vacated,  the  court  made  an  order  declaring  the  action  di0coi\^nued,  and  said  that 
by  the  discontinuance  the  injunction  would  cease  to  operate.  (Hope  v.  Acker,  7 
AbH.  808;  see  Hogt  v.  Carter,  7  How.  140.)  The  reference  may  be  ordered, 
although  not  provided  for  in  the  undertaking.    {Hiagins  v.  AUen,  6  How.  80.) 

d  In  Coatee  v.  Coates  (1  Duer,  664)  the  injunction  was  dissolved,  on  motion 
founded  upon  the  answer  and  affidavits,  and  tbe  flaintiff  discontinued.  On 
reference  to  ascertain  the  defendant's  damages,  the  referee  allowed  counsel-fees 

Eaid  by  the  defendant  in  procuring  the  dissolution  of  the  injunction.  The  court 
eld  the  allowance  proper.  See  4  Edw.  Oh.  R.  292;  4  Paige,  440;  2  td:  116; 
and  further  as  to  the  items  of  damage  allowed,  see  Wilde  v.  Jo^,  15  How. 
820. 

e.  The  report  of  the  referee  must  be  confirmed  by  the  court  before  any  action 
can  be  taken  on  it    (Orifln  v.  Slaie,  5  How.  205 ;  8  Code  R.  215.) 

/.  Action  on  undertaking, — It  seems  that  the  undertaking  may  be  prosecuted 
without  leave  of  the  court  (AT.  Y.  Cent.  Ine.  Co.  v.  Se^ord,  10  How.  844.)  The 
fact  that  the  undertaking  is  on  file  does  not  render  it  necessary  that  the  court 
should  give  leave  to  sue  thereon.  But  in  Jffiggina  v.  Allen,  6  How.  80,  Parker,  J., 
said.  It  would  be  irregular  to  sue  without  leave  of  the  court  If  there  has  been 
a  reference  to  compute  the  damages,  the  report  of  the  referee  must  be  confirmed 
before  a  motion  for  leave  to  sue  on  the  undertaking  will  be  entertained.  {Gr^n 
V.  Slate,  5  How.  205 ;  8  Code  R.  215;  and  see  Wilde  v.  Joel,  15  How.  820.) 

g.  Where  an  undertaking  was  given  upon  the  granting  of  an  injunction  in  an 
action  in  the  supreme  court,  conditioned  that  the  sureties  would  pay  to  the 
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defendaots  such  daiiiageB  ab  they  might  raetain  by  reasoB  of  the  injunction,  if 
tkU  eonrt  should  finally  decide  that  plaintiffs  were  not  entitled  thereta  The 
general  term  of  the  sopreme  eonrt  dia  so  decide ;  and  on  appeal  to  the  conrt  of 
appeals  the  judgment  of  the  general  term  was  affirmed,  held,  (1)  that  the  sureties 
were  bonod  by  the  undertaking  executed  precisely  as  if  it  had  employed  the 
la  gnage  presoribed  by  the  code,  "  if  the  court  shall/'  Ac,  and  so  were  bound  for 
the  defendant's  damages,  although  the  final  decision  was  made  by  the  court  of 
ap  peals,  and  not  by  the  supreme  court ;  (2)  that  the  expenses  of  defendants, 
ioemred  upon  the  appeal  to  the  court  of  appeals,  were  damages  sustained  in  con- 
sequence of  the  appeal,  and  not  in  consequenee  of  the  injunction,  and  therefore 
ouid  not  be  recovered  from  the  sureties,  although  the  supreme  conrt  had  made 
an  order  pending  that  appeal,  that  the  injunction  should  be  continued  until  the 
decision  of  the  court  of  appeals ;  (8)  where,  after  the  general  term  have  reversed 
a  judgment  of  the  special  term  granting  an  iDJunction,  they  make  an  order  con- 
tinaing  the  iniunction  until  the  decision  of  the  court  of  appeals,  upon  an  appeal 
taken  from  tneir  decision,  such  order  is  in  effect  a  new  injunction,  and  a  new 
undertaking  must  be  given  accordingly.  The  sureties  upon  the  undertaking 
glTen  upon  the  original  injunction  cannot  be  held  liable  for  damages  resulting 
from  its  continuance.    (Town  of  Ouilford  v.  Cornell,  4  Abb.  220.) 

a.  In  an  action  on  the  undertaking,  the  judgment  of  diMolution  is  eonclosiTe, 
and  the  only  question  ia  the  amount  of  damages,  (OeUton  y.  Whiteside$,  & 
CaL  Kep.  809.) 

• 

§  223.  [196.]  (Am'd  1849.)  Order  to  show  cause.  He- 
Hraint  in  mean  time. 

If  the  court  or  judge  deem  it  proper  that  the  defendant, 
or  any  of  several  defendants,  should  be  heard  before  granting 
the  injunction,  an  order  may  be  made  requiring  cause  to  be 
shown,  at  a  specified  time  and  place,  why  the  injunction  should 
not  be  granted ;  and  the  defendant  may,  in  the  mean  time,  be 
restrained. 

b.  An  application  for  an  order  under  this  section  is  a  motion.  {Baldwin  v. 
Citjf  of  Brooklyn,  not  reported  )  And  cannot  be  made  in  the  first  district  in  an 
action  triable  elsewhere.    (lb,)    See  note  to  section  401. 

e.  On  motion  to  show  cause  why  an  injunction  should  not  issue,  the  defend- 
ant may  read  in  opposition  to  the  motion  the  affidavits  of  third  persons, 
although  he  has  put  in  his  answer  denying  the  whole  merits  of  the  complaint. 
The  answer  in  sucn  case  is  only  uscl  as  an  affidavit  {Florence  v.  Bates,.  2  Code 
B.  110.)  The  court  will,  however,  permit  the  plaintiff  to  put  in  affidavits  in  reply 
to  such  new  matter,  {lb.)  Where  a  temporary  injunction  order  had  been 
granted  ex  parley  and  notice  eiven  to  the  defendant  to  show  cause  why  the  tem- 
porary injunction  should  not  he  made  permanent,  the  defendant  on  the  return  of 
the  order,  showed  cause  by  his  answer  to  the  complaint,  duly  verified,  and  also 
by  the  affidavits  of  several  persons  in  support  of  the  answer.  The  plaintiff's 
counsel  objected  to  any  affidavits  being  read  in  support  of  the  answer.  But 
the  objection  was  overruled,  on  the  authority  of  Seneca  Fall*,  Village  of,  v. 
MaUhew,  10  Paige,  504.    (lb,) 

§  224.  [197.]  (Am'd  1849.)  Security  upon  injunction  to 
suspend  business  of  corporation. 

An  injunction  to  suspend  the  general  and  ordinary  business 
of  a  corporation,  shall  not  be  granted  except  by  the  court,  or 
a  judge  thereof,    Nor  shall  it  be  granted  without  due  notice 
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of  the  application  therefor,  to  the  proper  officers  of  the  cor- 
poratiop,  except  where  the  people  of  this  State  are  a  party  to 
the  proceedings,  and  except  in  proceeding  to  Aiforce  the 
liability  of  stockholders,  in  corporations  and  associations  for 
banking  purposes,  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  fifty,  as  such  proceedings  are  or  shall  be 
provided  by  law,  unless  the  plaintiff  shall  give  a  written  under- 
taking, execnted  by  two  sufficient  sureties,  to  be  approved  by 
the  court  or  judge,  to  the  effect  that  the  plaintiff  will  pay  all 
damages  not  exceeding  the  sum  to  be  mentioned  in  the  under- 
taking, which  such  corporation  may  sustain  by  reason  of  the 
injunction,  if  the  court  shall  finally  decide  that  the  plaintiff 
was  not  entitled  thereto.  The  damages  may  be  ascertained  by 
a  reference  or  otherwise,  as  the  court  shall  direct. 

See  note  to  section  222. 

§  225.  [198.]     Motion  to  vacate  or  modify  injtmcticn. 

K  the  injunction  be  granted  by  a  judge  of  the  court,  or  by 
a  county  judge,  without  notice,  the  defendant,  at  any  time 
before  the  trial,  may  apply  upon  notice,  to  a  judge  of  the  court 
in  which  the  action  is  brought,  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint  and  the 
affidavits  on  which  the  injunction  was  granted,  or  upon  affida- 
vits on  the  part  of  the  defendant,  with  or  without  the  answer. 

a.  Section  824  does  not  apply  to  injunctions ;  and  they  can  only  be  vacated  or 
modified  pursuant  to  this  225th  section.  {MUh  y.  77iur$bi/f  1  Code  Rep.  121.) 
But  in  Brt*ee  v.  Delaware  and  Hvdtan  Canal  Co.  (8  How.  440^  the  supreme  court 
at  a  general  term  in  the  third  districti  decided  that  section  824  of  the  code 
applies  as  well  to  injunction  orders  as  to  other  orders;  that  the  special  proyision 
made  by  section  225  was  in  addition  to  the  powers  conferred  by  section  324,  and 
not  intended  as  a  substitute  for  them ;  and  that  it  was  competent  for  a  judge  to 
yaoate  or  modify  an  injunction  order,  without  notice ;  but  that  it  was  not  the 
better  practice,  and  should  never  be  done,  except  when  from  the  urgency  of  the 
case  it  was  necessary  to  ffuard  against  serious  loss,  which  sometimes  might  be 
occasioned  by  the  delay  incident  to  serving  notice.  The  court  may  in  the  first 
instance,  in  its  discretion,  hear  motions  to  vacate  injunction  orders.  (Woodruff  v. 
JPUher,  17  Barb.  230.)  The  provision  in  section  226,  that  the  application  may 
be  made  to  a  judge,  is  permissive  merely,  and  does  not  abridge  the  general  juris* 
diction  of  the  court  A  motion  to  dissolve  an  injunction,  made  directly  to  the 
courts  was  the  former  practice ;  and  although  it  was  usual  to  apply  to  the  judge 
sranting  certain  orders  in  suits  at  law,  to  vacate  them,  this  court  has  power, 
both  in  suits  at  law  and  in  equity,  to  vacate  any  order  made  in  a  cause  by  a 
judge  out  of  court. 

6.  Upon  a  motion  to  dissolve  an  injanction  order,  granted  during  the  pendency 
of  an  action,  under  the  last  clause  of  section  219,  the  only  question  to  be  consid- 
ered is  that  of  fraudulent  intent  Affidavits  denying  the  debt  sworn  to  by  the 
plaintiff  cannot  properly  be  received.  The  effect  of  the  temporary  injunction 
that  can  alone  be  granted  in  such  a  case,  is  not  to  restrain  any  disposition  what- 
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eT«r  of  Uie  defeodantV  property,  but  only  enoh  a  removal  or  disposition  wiih  an 
inlent  to  defraad  his  creditora    (Brewster  y.  Hodges,  1  Daer,  609.) 

«L  On  .moUon  to  vaeate  an  injunotion  order  granted  without  notice,  founded 
on  notice  and  upon  the  complaint,  the  affidavit  upon  which  the  injuDction  was 
granted,  copy  injunction  order,  copy  affidavit  of  the  plaintiff  and  copies  of  the 
pleadings  the  moving  party  is  not  obliged  to  prove  Uie  existence  of  a  suit  and 
an  injunction,  proof  of  service  of  notice  of  motion  is  all  that  is  required.  {Nevh 
hmy  V.  Newbury^  1  Ck>de  Rep.,  N.  S.,  409  ;  6  How.  182.)  On  the  motion  to  vacate, 
a  verified  answer  mav  be  read  as  an  affidavit.  (Krom  v.  Hogant  4  How.  226 ; 
SclUHmmaker  v.  Eef,  IhUch  Church,  6  td  266;  Jftnor  v.  Terry,  6  id.  210.)  The 
motion  may  be  made  and  opposed  upon  affidavits  of  any  number  of  witnesses ; 
and  it  is  a  matter  of  diBcretion,  upon  balancing  the  evidence  adduced,  to  dis- 
solve it  or  not.  (Minor  v,  Terry,  6  How.  211 ;  Crocker  v.  Baker,  S  Abb.  188; 
VandewUer  v.  Kehey,  2  Code,  3 ;  Malcomb  v.  Miller,  6  How.  466.)  It  is  settled 
practice  that  a  preliminary  injunction  cannot  be  sustained  where  the  equities  of 
the  complaint  are  denied  by  a  verified  answer.  (BlaUh/ord  v.  N.  Haven  JL  R 
Co^  5  Abb.  276.) 

h.  According  to  the  practice  prior  to  the  code,  an  injunction  would  not  bo 
dissolved  on  ue  coming  in  of  the  answer,  unless  the  defendants  positively  de- 
nied all  the  equity  of  the  bill.  A  denial  upon  information  and  belief  was  not 
sufficient.  (Wardy.  Van  Bokkelin,  1  Paige,  100;  Apthorpe  v.  (7om«/o(;ib,  Hopk. 
148;  Wakeman  v.  Gillespy,  6  Paige,  112.)  Where  the  answer  did  not  deny  the 
facts  charged  in  the  bill  positively  and  fully,  although  the  denial  was  as  full  as 
eould  be  given  by  the  party  under  the  circumstances,  the  injunction  would  not 
be  dissolved.  (Roberts  v.  Anderson,  2  Johns.  Ch.  Rep.  204.)  And  even  where 
all  the  equity  of  the  bill  was  denied  by  the  answer,  it  was  not  a  matter  of 
course  to  dissolve  the  injunctioo,  as  the  granting  and  continuing  an  injunction 
always  rested  in  the  sound  discretion  of  the  court,  to  be  governed  by  the  na- 
ture of  the  case.  (lb.  Moore  v  Hylton,  Dev.  Equity  Rep.  429 ;  Bank  of  Monro* 
V.  Schermerhom,  1  Clarke,  80S.)  The  statement  of  the  defendant  haa  to  be  at 
least  credible.  Any  evasion  in  not  responding  to  the  charges  in  the  bill,  or  an 
extreme  improbability  in  the  statement  of  the  defendant,  would  induce  the 
court  to  retain  the  injunction.  (Moore  r.  Hylton,  supra;  Williams  v.  Hall,  1 
Bland,  196.)  So,  if  the  defendant's  answer  was  contradictory.  (Tong  v.  Oliver, 
1  Bland,  199.)  And  if  the  equity  of  the  bill  was  not  charged  to  be  in  the 
knowledge  of  the  defendant,  and  the  defendant  merely  denied  all  knowledge 
and  belief  of  the  facts  alleged  therein,  the  injunction  would  not  be  dissolved 
on  the  bill  and  answer  alone.  (Rogers  v.  Rogers,  1  Paige,  426.^  So,  if  the 
court  could  see  in  the  facts  disclosed  in  the  answer  good  reason  for  retaining 
the  injunction,  it  would  be  retained,  notwithstanding  a  full  denial  of  the  equity 
of  the  bill.    (Bank  of  Monroe  v.  Schermerhom,  1  Clarke,  SOS.) 

e.  It  was  a  general  rule,  however,  that  if  the  facts  on  which  the  complain- 
ant's eqnity  rested  were  positively  denied  the  injunction  must  be  dissolved. 
(Gibs<tn  y.  TUton,  1  Bland,  866 ;  see  Falconer  v.  JSlias,  8  Sand.  7S1  ;  I  Code 
Rep.,  N.  S.,  166 ;  Perkins  v.  Warren,  6  How.  841.)  The  answer  was  sufficient  if 
it  aisproved  the  facts  in  the  bill  (M*Farland  v.  3i*I)owell,  1  Car.  Law  Repos. 
110.)  It  needed  not  to  invalidate  by  full  proof  the  facts  in  the  bill.  The  de- 
fendant needed  only  to  show  that  the  evidence  of  the  complainant  was  entitled 
to  no  credit    (North^s  Exrs,  v.  Perrow,  4  Rand.  1.) 

d.  An  injunction  against  a  corporation  could  not  be  dissolved  on  bill  and  an- 
swer ;  the  answer  must  be  duly  verified  by  the  oath  of  some  of  the  corporation, 
who  are  acquainted  with  the  facts  stated  therein.  (Fulton  Bank  v.  New  York 
and  Sharon  Canal  Co.,  1  Paige,  811.) 

e,  A  defendant  might  answer  an  injunction  bill,  on  oath,  for  the  purpose  of 
moving  thereon  for  a  dissolution  of  the  iniunction,  although  an  oath  was  waived 
or  was  not  necessary.  But  such  answer  had  no  other  or  greater  force  as  evi- 
dence than  the  bill.  (Manchester  v.  Day,  6  Paige,  296 ;  Dougrey  v.  Topping,  4 
«i  94.) 

"  It  is  no  answer  to  a  motion  to  dissolve  an  injunction,  to  show  that  the  de- 
fendant haa  violated  it  (Smith  v.  Reno,  6  How.  124 ;  Simth  v.  Austin,  1  Code 
Rep.,  N.  a,  186.) 

/.  A  want  of  due  diligence  in  prosecuting  the  action  is  a  cause  for  dissolving 
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the  iDJanetion.  {De  PeyHer  y.  Oravet,  2  Johns.  Ch.  R.  204;  Higgim  ▼.  Wood- 
ward,  Hopk.  842 ;  Seebor  ▼.  jETmx,  5  Paige,  86.)  But  only  m  to  the  defendants 
aenred  with  proeeea;  for  a  neglect  to  terre  the  aummons  and  injunction  order 
on  aome  of  the  defendants,  is  not  a  eronnd  for  dissolving  the  injunction  as  to 
those  served.  (5  Paige,  85.)  Nor  will  an  injanetion  be  dissolved  for  any  de- 
feet  in  the  undertaking  filed  by  the  plaintiff  to  obtain  same.  (  WillianuY.  Hall, 
1  Bland,  194.)  And  omitting  to  serve  some  defendants  gives  no  right  to  those 
served  to  move  to  vacate  the  injunction  for  that  cause.  {Sedfor  r.  Men,  supra.) 
See  note  to  seetion  220. 

§226.  [199.]    AJidavits  on  motion. 

If  the  application  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  proofs,  in  addition  to  those  on  which 
the  iijjunctioD  was  granted. 

a*  An  answer  verified  as  required  by  the  code  is  not  an  affidavit,  and  therefore 
where  the  defendant  moves  to  dissolve  the  injunction  solely  on  his  answer  veri- 
fied as  required  by  the  code,  the  plaintiff  cannot  interpose  affidavits  in  addition 
to  those  on  which  the  motion  was  g^nted  in  opposition  to  the  motion.  {Blotch' 
ford  V.  iV.  Haven  B,  R,  Co,,  7  Abb.  822,  Gen.  T.  1st  Diet ;  snd  to  the  like  effect 
see5tfrvoM  v.  Slannard,  2  Code  Rep.  56 ;  Harttoell  v.  KitufsUif,  id.  101 ;  Ben$on  v. 
Foih,  1  id.  60;  Roome  v.  Webb,  1  ui  114;  Jft/ZOrtn  v.  Carey,  8  id  260;  contra, 
see  Krom  v.  Hogan,  2  Code  Rep.  144 ;  4  How.  226 ;  Sehoonmdker  v.  Ref,  Dutch 
Church,  6  How.  267  ;  2  Code  Rep.,  282 ;  Haeeall  v.  MadUon  UniverHty,  1  Code 
Rep.,  N,  S.,  170;  Minor  v.  Terry,  1  Code  Rep.,  N.  S.,  884;  6  How.  208;  Jague9 
V.  Areeon,  4  Abb.  282 ;  and  see  Merrimaek  Manufae,  Co.  v.  Gamer,  2  Abb. 
822 ;  4  E.  D.  Smith,  887.)  In  Hartwell  v.  Kingeley  (2  Code  R.  101),  it  was 
further  held,  that  where  the  motion  is  made  on  a  verified  answer  only,  the 
plaintiff  could  not  read  his  reply  in  opposition.  In  Minor  v.  Buckingham 
(8  Abb.  68),  Ingraham,  J.,  who  concurred  in  Blatch/ord  v.  N.  Haven  R.  R,  Co., 
held  that  where  the  motion  to  dissolve  was  made  on  an  answer  setting  up 
new  matter  verified  by  the  defendant's  attorney,  who,  in  his  affidavit  of  veri- 
fication stated  his  personal  knowledge  of  the  facts  stated  in  the  answer  and 
that  such  facts  were  true,  there  the  plaintiff  might  introduce  additional  affi- 
davits. In  the  N.  Y.  common  pleas,  Brady,  J.,  held  that,  "  on  motion  to  dissolve 
an  injunction,  the  plaintiff  cannot  support  his  original  application  by  additional 
affidavits,  nor  can  such  affidavits  be  permitted  to  be  read  unless  the  answer  seta 
up  matter  in  avoidance  of  the  plaiDtiBTs  claim  or  right  If  the  answer  contains 
not  only  a  denial  of  the  plaintiff's  equities,  but  claims  a  right  in  the  defendant 
himself  not  derived  from  the  plaintiff,  that  will  not  present  matter  in  avoid- 
ance." {Potoell  V.  Clark,  6  Abb.  70.)  This  rule  is  applicable  to  a  motion  for  an 
injanetion;  and  theplaintiff  will  not  be  allowed  to  read  new  affidavits  to  meet 
those  put  in  by  the  defendant  unless  the  latter  set  up  new  matter  in  avoidance. 

(Id.) 
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Chapter  IV. 

Attachment* 

§  227.  (Am'd  1857.)  Property  of  foreign  corpopationsj 
arid  of  non-resident  or  absconding  or  concealed  defendants^  may 
he  cUtached. 

In  an  action  for  the  recovery  of  the  money  against  a  cor- 
poration created  by  or  under  the  laws  of  any*  other  State, 
government,  or  country,  or  against  a  defendant  who  is  not  a 
resident  of  this  State,  or  against  a  defendant  who  has  abscond- 
ed or  concealed  himself,  or  whenever  any  person  or  coipora- 
tion  is  abont  to  remove  any  of  his  or  its  property  from  this 


*  <L  "The  attacbment  authorized  by  this  chapter  is  a  new  remedy  which  did 
not  exist  ander  the  old  system.  tJnlike  the  attachment  against  absent  or  ab- 
sconding debtors  under  the  reyised  statutes,  which  was  for  the  benefit  of  all  the 
creditors,  aod  as  to  which  the  jurisdiction  of  the  justices  of  the  superior  court 
is  not  taken  ^ay  {Renard  v.  Uargous,  3  Kernan,  259),  this  attachment  is  for  the 
benefit  of  the  individual  creditor  (Fraxer  v.  Oremhill,  8  Code  Rep.  172 ;  Fisher 
T.  Cvrtity  2  id,  62 ;  2  Sand.  68).  But  the  provisioDS  of  the  revised  statutes  con- 
cerning attachments  against  foreign  corporations,  and  absconding,  concealed, 
and  noD-resident  debtors,  and  the  remedies  provided  by  the  revised  statutes,  may 
be  pursued  in  appropriate  cases.    See  Renard  v.  Hargous  (2  Duer,  640.) 

h.  Foreign  creditors  cannot  initiate  proceedings  by  attachment  under  the  re- 
vised statutes,  (/n  Re  Goatee,  12  How.  344.) 

e.  Foreign  corporation, — ^A  foreign  corporation  is  not  authorized,  either  by  the 
code  or  the  revised  statutes,  to  sue  another  foreign  corporation  in  the  courts  of 
this  State  b^  attachment^  unless  the  cause  of  action  has  arisen  or  the  subject  of 
the  action  is  situate  within  this  State."  ( Western  Bank  v.  City  Rank  of  Co- 
lumlntM,  7  How.  288.)  Where  a  note  was  made  at  the  office  of  the  defendants,  in 
the  State  of  Iowa  and  was  payable  at  a  bank  in  the  city  of  New  York,  held  the 
cause  of  action  arose  out  oi  the  State.  {Cantwell  v.  Buiugue  West  R,  R.  Co,,  17 
How.  16.) 

d.  A  non-resident  plaintiff  cannot  have  an  attachment  against  a  forei^rn  corpo- 
ration unless  the  cause  of  action  arose  within  the  State.  (Id, ;  and  see  McDonough 
V.  Phelps,  16  How.  872.)  It  is  not  necessary  in  an  attachment  against  a  foreign 
corporation  under  laws  of  1842,  ch.  197,  to  serve  a  copy  of  the  proof  upon  one 
to  whom  lands  have  been  conveyed  in  trust  for  the  corporation.  (  Wright  v. 
Ihuglass,  8  Selden,  664.) 

e.  Where  an  attachment  is  issued  against  an  absent  debtor,  in  ao  action  in  the 
supreme  court,  by  a  justice  of  that  court,  he  acts  as  a  judge  of  that  court  and 
not  as  a  commissioner  (2  Wend.  298),  and  the  proceedings  are  not  abated  by  the 
expiration  of  the  term  of  his  ofiSce.  Therefore  where  in  such  a  case  pending  the 
proceedings  the  term  of  office  of  the  justice  expires,  an  application  is  properly 
made  to  any  oiher  judge  of  the  court.    (Davis  v.  Ainsworth.  14  How.  846.) 

j^,  Oreat  Western  Railroad  of  Canada, — See  a  special  act  as  to  proceedings 
against  this  corporation,  1  Laws  1867|  p.  188. 
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State,  or  has  aiBsigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  any  of  his  or  its  property,  with 
intent  to  defraud  creditors,  as  hereinafter  mentioned,  the 
plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time 
afterwards,  may  have  the  property  of  such  defendant  or  cot- 
poration  attached  in  the  manner  hereinafter  prescribed,  as  a 
security  for  the  satisfaction  of  such  judgment  as  the  plaintiff 
may  recover. 

a.  An  attacbmeDt  may  be  executed  before  the  sammons  isAeryed.  {Treadwell  ▼. 
LauiUTt  15  How.  8.)  This  wm  ia  the  Bupr^me  court;  as  to  the  superior  court. 
Bee  Col€  V.  Kerr  (2  Sand.  660.)  The  Ihw  contemplates  a  summons  being  tasu«(i 
before  or  with  tne  attachment.  (Hurlbut  v.  Hope  'Mut,  In*.  Co,,  4  How.  2t5.> 
But  A  summons  may  be  considered  sfs  it«iMcf  if  rtiade  out  and  placed  in  the 
hands  of  a  persoa  authorized  to  serve  it,  and  with  a  bonorjide  intent  to  have 
it  served.  (Mills  v.  Corbett,  8  id.  000.)  Where  a  summons  and  attachment  were 
made  out  together,  and  the  attachment  was  delivered  to  the  sheriff  for  service, 
and  the  attorney  undertook  to  make  service  of  the  summons,  but  was  not 
able  to  find  the  defendant  until  after  the  attachment  was  executed,— on 
motion  to  set  aside  the  attaohmeut  for  irregularity,  it  was  held  that  the  attor- 
ney had  the  same  right  to  make  service  of  the  summons  as  the  sheriff  would 
have  had  if  delivered  to  him.  There  can  be  no  reason  why,  in  an  action  in 
which  an  attachment  is  to  be  served,  the  summons  mutt  be  placed  in  the  hands 
of  the  sheriff  anymore  than  in  any  other  action;  and  the  motion  was  denied. 
{Jb.  Harris,  J.) 

6.  An  attachment  does. not  create  any  lien  until  served.  (KiMman  v.  Ofer, 
5  Doer,  250.) 

e.  An  attachment  may  issue  against  the  property  of  one  of  several  joint  debtors. 
(Stouffhtenberff  v.  Vanderberg,  7  How.  229  ;  Brewster  v.  Honigsbergher^  2  Code  R, 
50 ;  Baird  v.  Walker,  1  Code  Rep.,  N.  S.,  829 ;  Goll  v.  HifUwi,  8  Abb.  120.)  In 
an  action  in  the  supreme  court,  on  a  promissory  note  made  by  the  defendants 
as  co-partners,  one  of  the  defendants  resided  in  the  city  of  New  York,  and  was 
there  served  with  the  summons  and  complaint  Tiie  other  defendants  were 
DOn-residents.  The  plaintiffs  obtained  an  attachment  against  the  non-resident 
defendants,  and  under  it  levied  co-partnership  property.  A  motion  to  set  aside 
the  attachment  was  denied.    (Brewster  v.  Honigtbergher ;  Odl  v.  Hinton,  supra.) 

d.  Where  in  an  action  on  contract  in  the  superior  court  against  two  defend- 
ants jointly  liable,  the  summons  had  been  personally  served  on  one  defendant 
only,  and  it  appeared  that  the  defendant  served,  who  had  not  appeared,  was  a 
non-resident, — ^it  was  held  that  a  judge  of  the  superior  court  had  power,  in  sudi 
a  case,  to  ivue  an  attachment  against  the  property  of  the  defendant  not  served, 
and  that  there  "  was  no  longer  any  distinction  in  such  cases  between  the  power 
of  the  judges  of  that  (superior)  court  and  of  the  supreme  court.**  {Anon,  1  Dner, 
662.)  And  as  to  the  power  and  authority  of  the  superior  court  judges  to  issue 
attachments  under  the  revised  statutes,  see  Renard  v  Marg<m%  (2  Duer,  540 ; 
affirmed,  8  Eeman,  269.) 

§  228.    Warranty  hy  wham  granted. 

A  warrant  of  attachment  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought,  or  from  a  county 
judge. 

«.  Is  the  warrant  process?  (Peters  v.  Finney,  12  Srae.  A  M.  449  ;  Morgan  v. 
Avery,  2  Code  Rep.  91 ;.  Conklin  v.  Dutcher,  1  Code  Rep.,  N.  S.,  49 ;  Camnian  v. 
Thmpkiiis,  ib.  16 ;  12  Barb.  266;  F^azer  v.  Oreenhill  8  Code  Rep.  172;  Bank  of 
Lantingburgh  v.  M*Kie,  7  How.  864 ;  Furman  v.  Waltofiy  13  id.  849 ;  ffongkton  v. 
Ault,  16  id.  77.) 
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§  220.  (AinM  1857,  I960.)  In  what  cases  warrant  may  he  issued. 
The  warrant  may  be  issned  ^honever  it  shall  appear  by  ai6davit  thnt 
a  cause  of  action  exists  against  such  defendant,  specifying  the  amount  of 
the  claim  and  the  grounds  thereof,  and  that  the  defendant  is  either  a 
foreign  corporation,  or  not  a  resident  of  this  State,  or  has  departed 
therefrom  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
a  aummons,  or  keeps  himself  c«>nc!ealed  therein  with  the  like  intent,  or 
that  such  corporation  or  person  has  removed  or  is  about  to  remove  any 
of  bis  or  its  propeity  from  tliis  State,  with  intent  to  defraud  his  or  its 
creditors,  or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign, 
dispose  of,  or  secrete,  any  of  his  or  its  property,  with  the  like  intent, 
whether  such  defendant  be  a  resident  of  this  State  or  not. 

It  shall  be  the  duty  of  the  plaintiff  procuring  s^tch  warranty  within 
ten  days  after  the  issuing  thereof  to  cause  the  affidavits  on  which  the 
same  was  granted  to  be  filed  in  the  office  of  the  Clerk  of  the  County  in 
which  the  action  is  to  be  tried, 

a.  When,  atUrkmtnt  may  Umte, — In  order  to  justify  the  ipsiiing  of  an  a(t«4rh- 
ment,  it  is  not  necessary  that  the  plaintiff  should  haxe  a  canse  of  action  for  the 
payment  of  money  merely.  It  is  enough  that  a  cause  of  action  exists  agalMt 
the  defendant     (  Ward  v.  Begg,  18  Barb.  189.) 

h.  An  attachment  moy  iinbue  when  botti  plnintiff  and  defendant  reside,  and 
the  cause  of  action  arose,  out  of  the  State.  (Readg  v.  Stettartt  1  Code  Rep.,  i*.  S., 
297.)  And  a  iion-re(>ident  plaintiif  is  enntled  to  the  like  benefit  of  the  provisions 
of  the  code  relating  to  attachments  as  if  he  were  a  resident  of  this  State,  exempt 
as  against  foreign  corpomtions  (17  How.  IS);  aliter  as  regards  attachments 
under  the  revised  statutes.  {Id)  Sfe,  however,  as  to  the  last  proposition,  1 
Hill,  482 ;  and  laws  of  1846,  cap.  15S,  enact,  "Such  application  may  be  made  by 
any  creditor  resident  within  tiiis  Stat«*.  or  out  of  it*'  And  in  Henard  ▼.  Hargcun 
(3  Kernan,  269),  it  was  held  that  it  is  not  reqninte  that  all  the  members  of  a 
firm  doing  business  in  this  State  should  reside  therein,  to  authorize  an  attach- 
ment under  the  revised  statutes  in  thirir  favor  for  a  debt  due  from  non-resident 
debtors*  on  a  contract  made  without  the  St«ie. 

e.  A  threat  by  a  debtor,  on  proposing  a  compromise  with  his  creditors,  that 
if  they  do  not  accept  it  he  will  make  an  assignment^  and  they  will  get  nolJiing, 
is  no^  sufficient  to  antborize  an  attachment;  in  the  absencv  of  any  proof  of  a 
fraudulent  intent,  the  threat  will  be  construed  to  refer  to  a  legal  assignment. 
(  WH»on  ▼.  Britton,  26  Barb.  662 ;  6  Abb.  97  ;  reversing  S.  C.  6  Abb.  8S.) 

d.  An  assignee  of  a  demand  may  i^sne  an  attachment  in  a  suit  to  recover 
such  demand.  (1  Hill,  482.)  The  trustees  of  a  non-resident,  <bc,  debtor  may 
issue  an  attachment.  (21  Wend.  816.)  An  attachment  does  not  lie  ai^ainst  an 
administrator,  or  executor,  for  a  demand  against  his  intestate  (9  Wend.  466)* 
except  where  he  has  made  himself  personally  linble.    (21  Wend.  82.)^ 

'The  fact  of  a  man  dosi^ig  his  store  and  packing  up  his  goods  till  midnight, 
and  the  store  betni;  cloB»fd  next  morning — his  family  having  been  removed  for 
two  days,  without  his  neighbors  being  informed  of  it,  is  not  a  necessary  or  pre- 
saroable  legal  conclusion  that  he  meant  to  remove  his  property  from  the  county 
with  the  fraudulent  intmt  mentioned  in  the  statute.  {Jiott  v.  Lawrenee,  17  How. 
669.) 

The  attachment  may  be  issued  in  the  Superior  Court  and  made  to  accompany 
the  summons  into  the  sherifTs  hands,  and  may  be  served  after  due  personal  ser- 
vice of  the  summons  has  b«en  nuide.    (Gould  v.  Bryan,  3  Bosw.  626.) 

€,  Affidavit  on  fnotum/or  attachment  — Where  an  affidavit  for  an  attachment 
sets  forth  enoujch  to  call  on  the  oflRcer  for  the  exercise  of  h*8  judgment  upon  the 
weiifht  and  importance  of  the  evidence  stated,  it  is  sufficient  lo  give  jurisdiction. 
(Conklin  v.  DtUcher^  1  Code  Rep.,  N.  S.,  49.)  But  the  affidavit  should  make  out 
a  jy^imafaeie  case  (St  Amant  v.  Biexeedon^  id.  104) ;  and  if  the  warrant  is  granted 
on  an  insufficient  affidavit,  it  may  be  set  aside  on  motion.  (Camtnan  v.  Tompkin*^ 
1  id  12;  Morgan  y.  Avery,  2  Code  Rep.  91 ;  ^e  Oriewold,  IS  Barb.  412.)  In  an 
action  lor  the  recovery  of  money  the  affidavit  is  sufficient  by  which  it  appears 
that  a  cause  of  action  exists  against  the  defendant,  tosether  with  the  amount  of 
the  claim  and  the  grounds  thereof,  and  that  the  defendant  is  not  a  resident  of 
thisSUte.  (Gould  Y,  Bryan,  8  Bosw.  626.)  The  affidavit  should  make  out  a 
clear  prima-faeis  easei    The  justice  should  not  only  be  latisfied  personally,  but 
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judicially  i]p<»ii  legnif  proof.  {Mott  v.  Lawrntcef  17  How.  559.)  The  affidavit  to 
obtain  ao  attachment  need  not  state  that  a  summonfi  has  been  issued.  (Conklin 
V.  DulcluTy  sapra.)  But  where  the  affidavit  omitted  the  title  of  the  cause,  did 
not  state  who  "deponent"  was,  whether  plaintiff  or  defendant,  and  in  no  part  of 
which  was  either  plaintiff  or  defendant  individualljr  named,  nor  was  it  anv  where 
stated  who  was  the  plaintiff  or  who  defendant, — it  was  held  to  be  entirely  insuf- 
.  ficient,  and  thnt  it  could  not  be  prop»'rly  connected  with  a  Simmons  in  the  sctioa* 
80  as  to  uphold  it,  especially  where  it  appeared  that  the  affidavit  was  made  and 
sworn  to  a  day  previous  to  the  issuing  of  the  summons.  (Burges*  v.  Stitt^  12 
Huw.  401.)  Where,  however,  one  of  several  plaintiffs  made  an  affidavit  on  which 
to  obt-ain  an  Attachment,  in  which  he  stated  that  "the  pUintiffd  aver"  certain 
fMOts,  held  that  this  was  proof  by  affidavit  of  the  existence  of  those  facts  so  as  to 
authorize  the  attachm<int     {Jamison  v.  Beeeher,  4  Abb.  230:) 

a.  It  9ee7fi8  that  an  affidavit  tor  sn  attachment,  stating  positively  in  the  words 
of  the  code  the  single  fact,  that  the  defendant  had  departed  from  the  State  with 
intent  to  defraud  his  creditors,  or  had  departed  from  the  State,  standing  alone, 
unaided  by  any  other  fact  or  eircumstan<'e,  is  not  any  legal  evidence  of  a  depar- 
ture from  the  State  with  an  intent  to  defraud  creditors.  {Furman  v.  Waller,  13 
liow.  349.) 

b.  As  to  the  mode  of  etatinfr  the  requisite  facts  to  entitle  the  plaintiff  to  an 
attachment,  Paiker,  J.,  said :  It  is  not  enough  to  state  them  on  infoi*mation  and 
belief;  that  is  no  proof  of  the  fact  In  £x  parte  Haynes  (18  Wend.  611),  an 
attachment  bad  been  iraued  on  an  affidavit  in  which  the  witnesses  stated,  that 
they  were  informed  and  believed  that  the  debtor  wa^  a  non-resident ;  but  the 
supreme  court  held  the  affidavit  insufficient,  and  8«'t  aside  the  attachment.  (Sec 
also  Smith  v.  Ltue,  14  Wend.  237  ;  Ex  parte  JRobinitoti,  20  Wend.  672;  Kingnland 
▼.  Coleman,  5  Hill,  611 ;  In  re  BUsm,  7  Hill,  187  ;  lliatchfr  v.  Fotoell,  6  Wheaton 
R.  119 ;  miliameon  v.  Doe,  7  Bla<k£  R.  U ;  In  re  Faulknn,  4  Hill,  598  ;  Brie- 
bane  V.  Feabodi/,  3  Ilow.  109.)  Tlie  practitioner  will  find  it  necessary  to  be 
eiceedingly  careful  that  the  affidavits  on  which  he  proceeds  are  in  conformity 
to  the  requirements  of  the  statute,  if  he  will  secure  a  valid  judgment.  (Everte 
V.  Thomas,  2  Code  Rep.  74.)  In  order  to  obtain  an  attachment,  the  ground  of 
the  application  mny  appear  by  the  affidavit  of  the  plaintiff  as  w«fll  as  any  other 
person,  and  upon  information  and  belief,  whenever  that  may  be  presented  to  th'6 
judge  in  such  form  that  he  can  act  judicially  upon  it.  {Morgan  v.  Avert/,  2  Code 
Rep.  91 ;  Cainman  v.  TUnpHns,  1  Code  Rep.,  N.  S.,  12.)  It  is  not  necessary  for 
the  plaintiff  to  avt-r  or  prove  that  the  defendant  '*  necretly*"  departed  the  State, 
in  order  to  obtain  an  attachment  It  is  sufficient  if  the  affidavit  state  on  infor- 
mation and  belief,  tlmt  the  defendant  is  about  to  quit  or  has  quirted  the  State, 
with  a  view  to  defraud  his  cr^-ditors.  or  avoid  service  of  process.  {lb.)  The  facts 
from  which  the  courts  will  infer  an  intention  to  avoid  service  of  proi-ess,  are: — 
(1)  The  defendant's  embarrassed  poi^ition ;  (2)  his  impaired  credit ;  (3)  his 
attempting  to  borrow  monev  on  the  eve  of  hie  departure;  (4)  from  hi«  confessing 
his  inability  to  met't  his  en^Mgements  as  they  become  due;  (5)  irom  his  lenving 
behind  unpaid  debtA  past  due ;  (6)  from  his  taking  pains  not  to  di-close  to  any 
of  bis  creditors  his  intention  to  go  abroad  ;  (7)  the  fact  of  the  perfH>n  left  in 
charge««f  his  affairs  cilling  a  meeting  of  his  creditors  twenty-four  hours  after  he 
left  the  State.    {lb ) 

e.  Where  the  affidavit  set  forth  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $1,520,  "that  such  d<'mand  arises  on  a  judgment  which 
deponent  has  been  informed  and  believes  was  obtained  in  or  about  the  year  1842 
by  this  deponent,  in  a  court  of  competent  jurisdiction,  in  the  State  of  South 
Carolina,  in  the  United  States,  against  the  eaid  defendant,  such  judgment  being 
rendered  on  a  promissory  note  fur  $962  62,  dated  at  the  city  of  New  York,  the 
24th  day  of  March,  1837,  <ko.,  and  that  the  grounds  upon  which  the  siid  applica- 
tion is  founded  are  true,  to  wit.  that  the  eaid  di-tendant  is  itidt;bted  to  this 
deponent  in  said  sum  of  money  upon  said  judgment,  and  that  said  judtrment  was 
rendered  upon  a  contract  made  in  the  city,  county,  and  State  of  New  York  " — it 
was  held  sufficient  to  confer  jurisdiction.  The  court  say,  "The  affidavit  states 
that  such  demand  arose  upon  a  judgment  which  deponent  *is  informed  and 
believes  was  obraincd  in  or  abnut  the  year  1842.'  The  information  and  belief 
apply  to  the  time  of  the  rendition  of  the  judgment,  not  to  the  fact  of  its  existence 
nor  to  the  circumstance  that  the  indebtedness  of  the  defendant  arose  upon  it." 
(Gardiner,  J.,  Donnelly  v.  Corbett,  3  Selden,  500.) 

dL  Motion  to  set  aside  attachment, — ^The  propriety  of  issuing  an  attachment 
may  be  tested  by  motion  at  special  term.  {Bk  of  C&tnmerce  v.  Rutland  R.  R,  Co, 
10  How.  6.)  The  motion  can  only  be  made  by  a  person  in  some  way  injured  by 
the  atUchment    {Furman  r,  Walter,  13  How.  350;  Re  Oriswold,  18  Barb.  412.) 
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Such  a  nrotion  may  be  made  on  affidaviU  on  the  part  of  the  defendant,  {ffough' 
ton  y.  Auli,  16  How.  '7'7.)  On  Buch  a  motion  the  court  will  not  try  the  merits  of 
the  aeiion.  {Rk  of  Commerce  ▼.  Rutland  R.  J2.  Co.  10  How.  6.)  The  plaintiff 
m^  introdnce  affioayite  in  addition  to  thoee  on  which  the  attachment  iseaed. 
{Jtorgan  v.  Avert/,  2  Code  Rep.  91 ;  Furman  y.  Walter,  18  How.  ^60;  Frie  Fk  y. 
Codd,  11  How.  221,  576;  Oenin  y.  Tompkins,  12  Barb.  266;  Wilson  y.  Britton,  6 
At»b.  97.)  Bat  it  aeeme  these  affidavits  are  not  allowed  to  supply  any  defects  in 
the  affidavit  on  which  the  attachment  issued,  but  only  to  explain  or  contradict 
the  affidavits  made  in  support  of  the  motion  to  vacate.  (Gentn  v.  Tompkins,  12 
Barb.  266 ;   Wilson  v,  Britton,  6  Abb.  84.) 

a.  It  is  said,  that  where  an  order  for  an  attachment  against  an  absconding 
debtor  is  regularly  issued  upon  sufficient  eyidence  to  confer  jurisdiction,  the  order 
can  be  reversed  only  07i  appeal;  see  NUes  v.  Vanderzee  (14  How.  547). 

§  230.    Security  on  obtaining  warrant. 

Before  issuiiig  the  warrant,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaiutiff,  with  sufficient  surety, 
to  the  eflEact  that  if  the  defendant  recover  judgment,  the  plain- 
tiff will  pay  all  costs  that  may  be  awarded  to  the  defendant, 
Bud  all  damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  sum  specified  in  the  undertaking, which 
shall  be  at  least  two  hundred  and  fifty  dollars. 

6.  An  attachment  issued  without  an  undertaking  of  a  plaintiff  and  a  surety 
would  be  irregular,  and  perhaps  void.  {Bennett  v.  Brown,  1  Code  Rep.,  N.  S., 
267 ;  4  Coms^  264 ;  and  see  note  to  section  182.) 

§  231,  (Am'd  1851.)  Warranty  to  whom  directed'^  and  what 
to  require. 

The  warrant  shall  be  directed  to  the  sheriflT  of  any  county 
in  which  property  of  such  defendant  may  be,  and  shall  require 
him  to  attach  and  safely  keep  all  the  property  of  such  defend- 
ant within  his  county,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  together  with  costs  and 
expenses ;  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  together  with  costs  and  expenses.  Several 
warrants  may  be  issued  at  the  same  time  to  the  sheriffs  of 
different  counties. 

c.  An  attachment  under  the  code  is  simply  the  written  order  of  the  judge 
issued  upon  and  as  a  judicial  determination  from  the  facts  presented  to  him,  that 
the  case  is  one  in  which  an  attachment  should  be  granted.  The  warrant  of  the 
judge  alone  is  sufficient ;  it  does  not  require  formal  teste,  signature  of  clerk,  or 
seal  The  signature  of  the  attorney  to  the  warrant  should,  however,  be  required, 
from  motives  of  convenience,  which  must  be  obvious  to  all.  No  return  day  need 
be  inserted.    {Oenin  v.  Tompkins,  12  Barb.  287.) 

d.  Where  a  sherifif  to  whom  an  attachment  was  issued  under  this  section 
neglected  to  levy  on  sufficient  property  to  satisfy  the  debt,  he  was  held  liable  in 
an  action  against  him  for  the  deficiency,  it  appearing  that  the  defendant  in  the 
attauhment  had  sufficient  property  to  satisfy  the  demand,  and  that  the  sheriff 
knew  it  at  the  time  of  making  the  levy.  {Ransom  y.  Balcott,  9  How.  119; 
18  Barb.  66.) 
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§  832.  Mode  of  proceedwg  in  executing  warrant. 
The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  deliyered,  shall  proceed  thereon  in  all  respects  in  the 
manner  required  of  him  by  law  in  case  of  attachments  against 
absent  debtors ;  shall  make  and  return  an  inventory ;  and  shall 
keep  the  property  seized  by  him,  or  the  proceeds  of  such  as 
shall  have  been  sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  action ;  and  shall,  subject  to  the  direction  of 
the  court  or  judge,  collect  and  receive  into  his  possession  all 
debts,  credits,  and  effects  of  the  defendant.  The  sheriff  may 
also  take  such  legal,  proceedings,  either  in  his  own  name  or  in 
the  name  of  such  defendant,  as  may  be  necessary  for  that  pur- 
pose, and  discontinue  the  same  at  such  times  and  on  snch 
terms  as  the  court  or  judge  may  direct. 

a.  The  manner  in  which  a  sheriff  is  required  by  law  to  proceed  on  a  warrant 
in  casee  of  attachment  against  absent  debtors,  is  prescribed  by  2  R.  S.,  4th  ed.  18S. 

§  7.  The  sheriff  to  whom  any  such  warrant  shall  be  dirt^cted  and  deliyered, 
Bhall  immediately  attach  all  the  real  estate  of  such  debtor,  and  all  his  personal 
estate,  including  money  and  bank  notes,  except  articles  exempt  from  execution ; 
and  shall  take'  into  his  custody  all  books  of  account,  Touchers,  and  papers,  relat- 
ing to  the  property,  debts,  credits,  and  effects  of  such  debtor,  together  with  all 
evidences  of  his  title  to  real  estate ;  which  he  shall  safely  keep  to  be  disposed  of 
as  hereinafter  directed. 

§  8.  He  shall,  immediately  on  making  such  seizure,  with  the  assistance  of 
two  disinterested  freeholders,  make  a  just  and  true  inventory  of  all  the  property 
so  seized,  and  of  the  books,  vouchers,  and  papers  taken  into  his  custody,  statinff 
therein  the  estimated  value  of  the  several  articles  of  personal  property,  ana 
enumerating  such  of  them  as  are  perishable ;  which  inventory  after  bein^  signed 
by  the  sheriff  and  the  appraisers,  shall  within  ten  days  after  such  seizure  be 
returned  to  the  officer  who  issued  the  warrant ;  and  the  sheriff  shall,  under  the 
direction  of  such  officer,  collect,  receive,  and  take  into  his  possession,  aU  debta, 
credits,  and  effects  of  such  debtor,  and  commence  such  suits  and  take  such  legal 
proceedings  in  the  name  of  such  debtor,  as  may  be  necessary  for  that  purpose ; 
and  which  suits  and  proceedings  may  be  continued  by  the  trustees  to  be  ap* 
pointed  as  hereinafter  directed,  until  a  final  termination  thereof. 

§  9.  [Provides  for  perishable  property.] 

§  10.  If  any  goods  or  eff^^cts  seized  as  the  property  of  the  debtor,  other  than 
Tessels,  shall  be  claimed  by  or  in  behalf  of  any  other  person  as  his  property, 
the  sheriff  shall  summon  and  swear  a  jury  to  try  the  validity  of  such  claim, 
in  the  same  manner  and  with  the  like  effect  as  in  case  of  seizure  under  execu- 
tion. 

§  11.  If,  by  their  inquisition,  the  jury  find  the  property  of  the  goods  and 
effects  so  seized  to  be  in  the  person  so  claiming  them,  the  sheriff  shall  forthwith 
deliver  them  to  the  claimant  or  his  agent,  unless  the  attaching  creditor  shall  by 
bond,  with  sufficient  sureties,  indemnify  the  sheriff  for  the  detention  of  such 
goods  and  effects.  In  case  of  such  indemnity,  the  sheriff  aiiall  detain  saoh  goods 
and  effects  to  be  disposed  of  as  hereinafter  directed. 

§  12.  If  the  property  in  such  goods  be  found  to  be  in  the  claimant,  the  costs 
and  charges  arising  from  such  inquisition,  to  be  allowed  by  the  officer  issuing 
the  warrant,  shall  be  paid  by  the  attaching  creditor;  but  if  it  be  found  to  be  in 
the  debtor,  then  the  costs  and  charges,  to  be  ascertained  in  the  same  manner, 
shall  be  paid  by  the  claimant 

6.  What  property  may  be  attached. — ^Property  in  this  section  means,  property 


r 


§  S38,]  PEBIBHIBLE  PROPEBIY.  821 

wiihia  Ibe  defioiUon  in  sedtions  468  an^  464.  {Coddingrion  ▼.  OUberi^  17  N.  Y. 
489.)  Partnenhip  property  may  be  levied  upon  an  attachment  against  one 
Mrtnar.  {0<dl  t.  ffinUm,  8  Abb.  ISO ;  £rew$Ur  ▼.  ffonigsbergery  2  Code  R.  50 ; 
Mmrman  ▼.  JkttUbaek,  11  How.  46.)  Money  depoaited  in  Ilea  of  baiL  {Salter 
▼.  Winner,  6  Abb.  191.)  Property  in  the  custody  of  the  law  cannot  be  attached. 
{Jmner  ▼.  JolUfft,  6  Johns.  9 ;  9  idL  S81.)  But  this  rule  does  not  apply  to  the 
cases  where  the  property  seized  belongs  to  a  stranger  to  the  action  and  the 
sekare  ia  Toid.  (Patrbanki  t.  Blocmfield,  5  Daer,  484.)  Bonds  executed  by  a 
railroad  company,  and  in  the  hands  of  its  agents,  to  be  negotiated  for  its  use, 
cannot  be  seized  on  an  attachment  against  the  company,  so  as  to  give  the  attach- 
ing creditor  a  rieht  to  enforce  the  bonds  against  the  company,  or  any  claims 
against  parlies  who  had  guaranteed  such  bonds  to  negotiate  them.  (Ooadingtcn 
▼.  QUhert,  2  Abb.  242 ;  6  Duer,  72;  17  N.  Y.  489.)  Goods  shipped  by  a  vendor, 
for  transporlation  to  the  purchaser, — held,  not  such  a  delivery  as  rendered  them 
liable  on  the  ship,  to  an  attachment  against  the  vendee.  (Jonu  v.  Bradner,  10 
Barb.  198.) 

a,  A  foreign  eorporation  eontraoted  with  a  manufacturer  in  this  State  for 
certain  articles  to  be  made  for  them  and  delivered  to  them  at  New  Orleans,  the 
corporation  to  pay  the  charges  of  transportation.  The  articles  were  made 
witnin  this  State,  and  here  delivered  to  an  express  company,  directed  to  the 
eorporation  at  New  Orleans.  Held  that  the  title  did  not  pass  to  the  corporation 
unul  delivered  to  them  at  New  Orleans^  and  that  consequently  the  goods  were 
not  liable  to  be  attached  in  a  suit  against  the  corporation  during  their  transit  to 
the  border  of  the  State.  A  claim  contingent  upon  the  happening  of  a  future 
event  la  not,  while  the  contingency  lasts,  a  debt  liable  to  attachment.  A  debt 
due  from  a  debtor  not  within  this  State  to  a  creditor  also  not  within  this  State, 
is  not  liable  to  attachment  here,  although  the  evidence  of  debt — e,  g,  the  bond 
note,  Ac, — may  be  within  the  State.  (JBaiet  v.  New  Orleans,  Jackson  ds  0*t 
North  R,  R.  Co.,  4  Abb.  72;  18  How.  516;  and  see  Lyman  r.Cartwright,  8  E.  D. 
Smith,  117.) 

6.  L(*tters  and  correspondenee  are  not  among  the  papers  which  the  statute 
authorizes  to  be  taken,  under  process.    (Hergman  v.  Dettleback,  11  How.  46.) 

c  Lien  how  aeeured. — For  tne  purpose  of  securing  the  lieu  on  real  estate,  it  is 
only  necessary  that  it  should  be  included  in  the  inventory  returned  by  the 
sheriff;  he  is  nnder  no  necessity  to  enter  upon  the  land,  or  see  it^  or  go  into  its 
vicinity,  nor  do  any  other  act  than  return  it  in  his  inventory.  {Learned  v.  Van^ 
denburg,  7  How.  881,  affirmed  on  appeal,  8  id  77.)  In  respect  to  personal 
property,  it  is  otherwise.  To  render  the  seizure  effectual  it  must  be  accompanied 
Dy  possession.  The  sheriff  is  bound  to  see  that  it  is  safely  kept,  to  satisfy  the 
judgment  when  recovered.  He  must,  therefore,  not  only  seize  the  property,  but 
take  it  into  his  custody.  {Jb.)  Where  there  are  several  attachments  against 
the  same  propei-ty,  they  will  have  priority  aceordrag  to  the  order  of  their 
delivery  to  the  sheriff.  To  secure  the  lien  on  real  estate,  as  against  subsequent 
bonorjide  purchasers,  notice  under  seotion  182  must  be  filed. 

§  233.  Prooeeding8  in  case  of  perishable  property  or  veesels. 

If  any  property  so  seized  shall  be  perishable,  or  if  any  part 
of  it  be  claimed  by  any  other  person  than  such  defendant,  or 
if  any  part  of  it  consist  of  a  vessel,  or  of  any  share  or  interest 
therein,  the  same  proceedings  shall  be  had  in  all  respects  as 
are  provided  by  law  upon  attachments  against  absent  debtors. 

d  The  revised  statutes,  as  to  attachments  against  ships,  were  amended  by  laws 
of  1860,  p.  870.  "The  property  attached  is  a  vessel  belonging  to  the  defendants. 
It  has  been  in  the  sheriffs  custody  since  November  5,  1861.  [It  was  then 
January,  1852.]  No  one  has  claimed  it;  no  bond  has  been  given  by  the  defend- 
ant, or  by  any  one,  as  owner.  The  expenses  of  keeping  it  would  eat  up  ita 
value,  without  benefit  to  any  one.    An  order  must  therefore  be  made  that  it  be 
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•old  by  the  sheriff."    (IKeo^r  t.  £f<eio«rA  1  Code  Bepu  F.  a  SOa)    See  the  note  to 
the  precediog  tection. 

a.  PoUtoee  are  peruhable  property.  And  where  a  part  of  the  properly 
attached,  conairted  of  potatoae»  the  eoart  ordeied  them  to  be  aoUL  {Dmria  ▼. 
Airuwarth,  14  How.  846.) 

§  234.    Interest  in  corporations  or  aasoctationsj  lidMe  to 
ottdcJvmewt. 

« The  rights  or  Bhares  which  ench  defendant  may  have  in  the 
Btock  of  any  association  or  corporation,  together  with  the 
interests  and  profits  thereon,  and  all  other  property  in  this 
Btate  of  snch  defendant,  shall  be  liable  to  be  attached  and 
levied  npon,  and  sold  to  satisfy  the  judgment  and  execution. 

See  note  to  section  229. 

§  285.    Attachment^  how  executed  on  property  incapable  of 
manual  delivery. 

The  execution  of  the  attachment  upon  any  such  rights,      ^ 
shares,  or  any  debts,  or  other  property  incapable  of  manual      .  '^ 
delivery  to  the  sheriff,  shall  be  made  by  leaving  a  certified     ^ 
copy  of  the  warrant  of  attachment  with  the  president  or  other     i^  * 
head  of  the  association  or  corporation,  or  the  secretary,  cashier, 
or  managing  agent  thereof,  or  with  the  debtor  or  individual 
holding  such  property,  with  a  notice  showing  the  property 
levied  on.  ^ 

m 

h.  An  attaohment  itsned  under  the  eode  must,  in  order  to  reach  a  debt  doe  to 
the  defendant  in  attachment*  or  other  property  held  by  a  third  person,  be  exectt* 
ted  by  the  sheriff,  by  the  delivery  to  the  defendant  or  person  holding  property  ^  iJ 
of  the  defendant,  inpertei^  of  a  copy  of  the  warrant,  with  a  notice  showing  the 
property  levied  on.  Leavmg  each  copy  and  notice  at  the  place  of  basin esa  of 
the  debtor  with  a  third  person  fonnd  there,  is  not  a  sufficient  service  of  the  at- 
tachment by  the  sherift  Whether  the  defect  can  be  sapplied  and  the  attaeh- 
ment  be  made  effectual,  by  proof  that  the  papers  were  afterwards  delivered  by 
such  third  person  to  the  debtor  or  person  holding  property  of  the  defendant ; 
whether  service  of  a  copy  of  the  warrant,  with  a  notice  in  general  terma  by  the 
sheriff,  that  he  "attaches  all  property  in  the  hands  of "  the  debtor,  or  person  hav- 
ing  property  of  the  defendant,  is  sufficient  to  muke  the  attachment  effectual,— 
quwy  f    (OrHT  v.  Orouman,  11  How.  520 ;  4  £.  D.  Smith,  448.) 

c.  The  execution  of  an  attachment  upon  a  promissory  note  may  be  made  by 
leaving  with  the  holder  a  certified  copy  of  the  warrant,  with  a  notice  showing 
the  pi^erty  levied  on.    {Ruudl  v.  RMckmm\  S  E.  D.  Smith,  419.) 

d.  Whether  property  incapable  of  manual  delivery  is  attached  where  the  sheriff 
aimply  serves  a  copy  of  the  warrant  without  making  and  returning  an  inven- 
tory under  section  232,  and  without  the  notice  prescribed  by  section  285,  Lyman 
T.  Cartwrighi  (8  £.  D.  Smith,  117). 

e.  This  notice  must  describe  particularly  the  property  levied  on,  so  ae  to  enable 
the  bolder  to  identify  it  and  deliver  it  to  the  sheriff  when  his  own  claims  are 
satisfied.  A  notice  referring  to  the  property  in  general  terms  as  belonging  to 
the  debtor  hi  the  attachment,  is  insufficient  and  void.  (Kukimoan  v.  Ormr^  6 
Duer,  242.) 
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§  236.  Certificate  of  defendcmfs  interest  to  he  furnished 
ly  corporations^ 

Whenever  the  sheriff  shall,  with  a  warrant  of  attachment, 
or  execution  against  the  defendant,  apply  to  such  officer,  debtor, 
or  individual,  for  the  purpose  of  attaching,  or  levying  upon, 
rach  property,  such  officer,  debtor,  or  individual,  shall  furnish 
him  with  a  certificate  under  his  haad,  designating  the  number 
of  rights  or  shares  of  the  defendant  in  the  stock  of  such  associa- 
tion or  corporation,  with  any  dividend  or  any  incumbrance 
thereon,  or  the  amount  and  description  of  the  property  held  by 
Buch  association,  corporation,  or  individual,  for  the  benefit  of 
or  debt  owing  to  the  defendant.  If  such  officer,  debtor,  or  indi- 
vidual refuse  to  do  so,  he  may  be  required  by  the  court  or 
judge  to  attend  before  him,  and  be  examined  on  oath,  concern- 
ing the  same,  and  obedience  to  svch  orders  may  be  enforced 
by  attachment. 

a.  In  Hoagland  ▼.  Stodoila,  1  Code  Rep.,  K.  S,  210,  the  attaehmeot  was  served 
on  R.,  who,  it  wu  alleged,  wm  indebted  to  the  defendant,  and  a  eertifieate  de- 
manded under  section  236.  R.  certified  having  in  his  hands  $76,  which  the  plain- 
tiff not  deeming  satisfactory,  obtained  an  order  for  R's  examination.  Held,  that 
the  order  should  not  have  been  made ;  that  the  order  under  section  286  cannot 
be  made  where  a  certificate  has  been  given ;  although  the  party  served  merely 
certifies  that  he  has  no  property.  (Carrol  v.  FinUy,  26  Barb.  61,  overmUng  Hop- 
Inns  V.  Snow,  4  Abb.  868.)  But  if  the  plaintiff  can  establ»h  to  the  satisfaction  of 
the  judge  that  the  certificate  Is  untrue,  then  such  a  certificate  may  be  regarded 
as  a  refusal  to  give  a  eertifieate.    {I<L) 

b.  Law  of  1848,  cap.  50,  p.  69,  enact, — §  1.  In  case  any  cashier,  secretary, 
elerk,  or  indiyidnal,  upon  whom  any  sheriff  shall  serve  any  sneh  attachment  or 
exeeution,  tkM  refuse  to  furnish  him  with  the  certificate  required  in  and  by  the 
third  seetion  of  the  aet  passed  April  11,  1842,  entitled  '*An  act  to  amend  the  law 
in  relation  to  suits  against  foreign  corporatioos,"  ehapter  197,  then  it  shall  be 
lawful  for  the  plaintiff  in  such  attachment  or  ezeeation  to  require  the  examina- 
lioo  of  Bueh  cashier,  secretary,  clerk,  or  individual,  before  any  officer  of  the  court 
out  of  whkh  said  attaehraent  or  execution  shmll  have  issued.  ^  2.  The  provi- 
sions of  sections  12,  18,  14,  15,  and  16,  of  article  8,  of  title  1,  chapter  5th,  part 
IM,  of  the  revised  statutes,  in  relation  to  the  mode  of  examining  non-resident 
debtors,  bit  persons  indebted  to  tbem,  or  having  property  of  theirs  in  his  or  Uieir 
possession,  shall  apply  to  and  govern  the  examinations  authorized  to  be  had  in 
and  by  this  act,  so  far  as  the  same  may  be  applicable. 

§  237.  (Am'd  1859.)    Judgment^  haw  saJtisfi^. 

In  case  judgment  be  entered  for  the  plaintiff  in  suchaction, 
the  Bheriff  shall  satisfy  the  same  out  of  the  property  attached 
by  him,  if  it  shall  be  sufficient  for  that  purpose, — 

!•  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vessel,  or  share  or  interest 
in  any  vessel,  sold  by  him,  or  of  any  debts  or  credits  collected 
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by  him ;  or  so  much  as  shall  be  necessary  to  satisfy  such  judg- 
ment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  such  judgment,  he  shall  proceed  to  sell  under 
such  execution,  so  much  of  the  attached  property,  real  or  per- 
sonal, except  as  provided  in  subdivision  four  of  this  section,  as 
may  be  necessary  to  satisfy  the  balance,  if  enough  for  that 
purpose  shall  remain  in  his  hands ;  and  in  case  of  the  sale  of 
any  rights  or  shares  in  the  stock  of  a  corporation  or  association, 
the  sheriff  shall  execute  to  the  purchaser  a  certificate  of  sale 
thereof,  and  the  purchaser  shall  thereupon  have  all  the  rights 
and  privileges  in  respect  thereto  which  were  had  by  such 
defendant. 

3.  K  any  of  the  attached  property  belonging  to  the  defend- 
ant, shall  have  passed  out  of^the  hands  of  the  sheriff  without 
having  been  sold  or  converted  into  money,  such  sheriff  shall 
repossess  himself  of  the  same,  and  for  that  purpose  shall  have 
all  the  authority  which  he  had  to  seize  the  same  under  the 
attachment,  and  any  person  who  shall  willfully  conceal  or  with- 
hold such  property  from  the  sheriff,  shall  be  liable  to  double 
damages  at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evidences 
of  debt,  and  the  debts  that  may  have  been  seized  or  attached 
under  the  warrant  of  attachment,  and  to  prosecute  mny  bond 
he  may  have  taken  in  the  course  of  such  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

At  the  eaypiration  of  six  months  from  the  docketing  of  ike 
judgment^  the  court  shall  have  power^  upon  the  petition  of  the 
plaintifj  accompanied  by  an  affidavit^  setting  forth  fvily  ad 
the  proceedings  which  home  been  had  by  the  sheriff  since  the 
service  of  the  aitachm^nty  the  property  attached^  and  the  dis- 
position thereof,  and  also  the  affidavit  of  the  sheriffs  that  he  has 
used  diligence  and  endeavored  to  collect  the  evidences  of  debt  in 
his  hands  so  <ittaohedj  and  that  there  remains  uncollected  of  the 
saws  any  part  or  portion  thereof,  to  order  the  sheriff  to  sdl  the 
same,  upon  such  terms  and  in  such  manner  as  shal^be  deemed 
proper.    Notice  of  such  application  shall  be  given  to  the  defend- 
ant or  his  attorney,  if  the  defendant  shaU  have  (appeared  in  the 
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action.  In  case  the  summons  has  not  heen  personally  served  on 
the  defendant,  the  court  shall  make  such  rule  or  order  as  to  the 
service  of  notice  and  tJie  time  of  service,  as  shall  he  deemed 
just 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriflT,  upon  reasonable  demand,  shall  de- 
liver over  to  the  defendant  the  residue  of  the  attached  prop- 
erty or  the  proceeds  thereof. 

The  ameadment  ia  the  part  in  italics. 

&  Where  property  is  seised  by  a  sheriff  by  virtne  of  an  attachment,  under  the 
eod«,  he  must  retain  it  in  his  possession  until  the  determination  of  the  action  in 
which  the  attachment  was  issaed,  and,  if  the  plaintiff  recovers  judgment,  until 
the  pfoperty  ia  sold  under  an  execoUon  issued  thereon ;  unless  the  judgment 
is  otherwise  satisfied,  or  unless,  in  ease  of  perishable  goods,  Aa,  he  is  ordered  by 
the  officer  who  issued  the  attachment,  to  sell  the  same.  (McKay  y.  ITarrovfer, 
2?  Barb.  463.)  If  he  has  the  goods  when  a  proper  execution  is  presented  to  him, 
and  proceeds  to  sell  thereon,  it  is  all  the  plaintiff  has  a  right  to  require  of  him. 
(7<i)  Where  the  person  who  was  the  sheriff  when  the  attachment  was  issued, 
and  eiEeeated  it,  ceases  to  be  sheriff,  by  the  expiration  of  his  term  of  office^  before 
the  plaintiff  obtains  his  judgment  and  issues  nis  execution,  the  execution  shoald 
be  directed,  and  delivered,  to  the  former  sheriff,  and  not  to  his  successor.  (Id) 
The  execution  issued  in  such  a  case  should  be  a  special  one,  directed  to  the 
former  sheriff  as  such,  reciting  the  issuing  of  the  attachment,  and  the  taking  of 
the  property  thereon,  and  requiring  a  sale  of  that  property  by  him  ;  after  which 
it  should  direct  him  to  sell  the  property  of  the  aefendant  generally.  (Id.) 
Until  a  proper  exeeuticn  has  been  put  In  his  hands,  directing  a  sale  of  the  pro- 
perty seizea,  such  former  sheriff  cannot  be  placed  in  default  in  respect  to  such 
property.  He  is  not  bound  to  deliver  the  property  to  his  successor  in  office  to  be 
sold  on  an  execution  directed,  and  delivered,  to  the  latter ;  and  cannot  be  made 
liable  for  a  refusal  so  to  deliver  it    (Id,) 

b.  Moneys  on  deposit  in  a  trust  company  were  levied  on  by  the  sheriff  Defend- 
ants appeared  and  aefended  unsuceessfnlly,  but  did  not  procure  the  attachment  to 
be  discharged,  nor  did  the  sheriff  collect  said  moneys  ;  pending  the  action  the 
trust  company  failed.  Held  that  said  moneys  were  not  to  be  regarded  as  paid 
upon  the  plaintiff's  judgment  (MeBride  v.  Farmer^  Savings  Bk.^  7  Abb.  847) 

§  238.  When  action  to  recover  notes ^  dkc.j  of  defendant,  may 
he  prosecuted  hyplamtiff  in  the  action  in  which  the  attachment 
issued. 

The  actions  herein  authorized  to  be  brought  by  the  sheriflf, 
may  be  prosecuted  by  the  plaintiff,  or  under  his  direction, 
upon  the  delivery  by  him  to  the  sheriff  of  an  undertaking 
executed  by  two .  sufficient  sureties,  to  the  effect  that  the 
plaintiff  will  indemnify  the  sheriff  from  all  damage?,  costs,  and 
expenses  on  account  thereof,  not  exceeding  two  hundred  and 
jSfty  dollars  in  any  one  action.  Such  sureties  shall,  in  all 
case^,  when  required  by  the  sheriff,  justify  by  making  an  affi- 
davit that  each  is  a  householder,  and  worth  double  the  amount 
of  the  penalty  of  the  bond,  over  and  above  all  demands  and 
liabilities. 
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a.  Where  the  sheriff  levies  on  a  promissory  note  in  course  of  prosecution,  he 
may  continue  the  action  in  the  name  of  the  plaintiff,  or  may  be  substituted  as 
plaintiff  at  his  election.     {Rustell  v.  Xvekmaiif  S  E.  D.  Smith,  419.) 

§  239.  JBond  to  sheriff'  on  attachment,  how  disposed  of  on 
judgment  for  d^endant. 

K  the  foreign  corporation,  or  absent  or  absconding  or  con- 
cealed defendant,  recover  judgment  against  the  plaintiff  in 
Bncli  action,  any  bond  taken  by  the  sheriff,  except  such  as  are 
mentioned  in  the  last  section,  all  the  proceeds  of  sales  and 
moneys  collected  by  him,  and  all  the  property  attached  re- 
maining in  his  hands,  shall  be  delivered  by  him  to  the  defend- 
ant, or  his  agent,  on  request,  and  the  warrant  shall  be  dis- 
charged, and  the  property  released  therefjx)m. 

§  240.  Discharge  of  attachment,  and  return  of  property  or 
its  proceeds  to  defendant,  on  his  appearance  in  action. 

Whenever  the  defendant  shall  have  appeared  in  such 
action,  he  may  apply  to  the  officer  who  issued  the  attachment, 
or  to  the  court,  for  an  order  to  discharge  the  same ;  and  if  the 
same  be  granted,  all  the  proceeds  of  sales  and  moneys  col- 
lected by  him,  and  all  the  property  attached  remaining  in  his 
hands,  shall  be  delivered  or  paid  by  him  to  the  defendant  or 
his  agent,  and  released  from  the  attachment. 

§  241.  (Am'd  1857.)  Undertaking  on  the  part  of  the  de- 
fendant 

Upon  such  application,  the  defendant  shall  deliver  to  the 
court  or  officer  an  undertaking  executed  by  at  least  two  sure- 
ties, who  a/re  residents  and  freeholders  or  householders  in  this 
State,  approved  by  such  court  or  officer,  to  the  effect  that  the 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  amount  of 
judgment  that  may  be  recovered  against  the  defendant  in 
the  action,  not  exceeding  the  sum  specified  in  the  undertaking, 
which  shall  be  at  least  double  the  amount  claimed  by  the 
plaintiff  in  his  complaint.  If  it  shall  appear  by  affidavit  that 
the  property  attached  be  less  than  the  amount  claimed  by  the 
plaintiff,  the  court  or  officer  issuing  the  attachment,  may  order 
the  same  to  be  appraised,  and  the  amount  of  the  undertaking 
shall  then  be  double  the  amount  so  appraised.  And  in  all 
cases,  the  defendant  may  move  to  discharge  the  attachment,  as 
in  the  case  of  other  provisional  remedies. 
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a.  Where  a  party  has  been  attached  as  a  non-resident,  he  may  move  to  have 
the  sttachment  disohsrged  on  the  ground  of  his  being  a  resident,  and  the  court 
will  grant  a  referenee  to  ascertain  the  faot,  without  the  undertaking  required  by 
this  eeetion.     {Killian  y.  Washingtant  2  Code  Rep.  7  8.) 

6.  Where  an  undertaking  was  given  on  discharging  an  attachment  against  a 
non-resident  defendant,  and  subsequently  the  plaintiff  moved  for  other  sureties, 
on  the  ground  that  one  of  them  was  insolvent, — held  that  the  court  had  no  power 
to  order  additional  sureties  in  such  a  case.  {Dudley  v.  Goodrieh,  16  How.  189 ; 
7  Abb.  26.) 

See  pL  139  a,  ante. 

c.  In  an  action  on  a  bond  given  to  obtain  the  release  of  property  seized  under 
an  attachment  regularly  issucKcL  against  a  person  as  a  non-resident  debtor,  the  de- 
fendants are  estopped  from  denying  that  tne  person  proceeded  against  was  a  non- 
resident    {Boggart  v.  Morgan,  1  Selden,  422.) 

§  242.  When  sheriff  to  return  warranty  and  jprooeedings 
thereon. 

When  the  warrant  shall  be  fully  executed  or  discharged, 
the  sheriff  shall  return  the  same  with  his  proceedings  thereon, 
to  the  court  in  which  the  action  was  brought. 

§  243.  Sheriff^  fees. 

The  sheriff  shall  be  entitled  to  the  same  fees  and  compen- 
sation for  services,  and  the  same  disbursements,  under  this  title, 
as  are  allowed  by  law  for  like  services  and  disbursements, 
under  the  provisions  of  chapter  five,  title  one,  and  part  two  of 
the  revised  statutes. 

d,  A  sheriff  under  an  attachment  is  not  entitled  to  poundage  in  any  case 
except  when  the  property  attached  is  actually  sold ;  but  after  the  levy  upon  an 
attachment  (for  whicn  he  is  entitled  to  fifty  cents)  he  is  entitled  to  a  "  compen- 
sation for  his  trouble  and  expenses  in  taking  possession  of  and  preserving  the 
property,"  whether  sold  or  not;  which  compensation  must  be  fixed  by  the  offi- 
cer issuing  the  attachment.    {Hogt  v.  Page,  11  How.  207.) 


Chapteb  V. 

Promsional  Remedies. 

%  244.  [-200.]  (Am'd  1851—1852—1857—1858.)  Powers  of 
court  as  to  recei/vers^  deposit  of  money,  <kc.y  in  court,  and  other 
jprovisional  remedies.    Judgment  for  sum  admitted  due. 

A  receiver  may  be  appointed, — 

1.  Before  judgment,  on  the  application  of  either  party, 
when  he  establishes  an  apparent  right  to  property  which  is  the 
subject  of  the  action,  and  which  is  in  the  possession  of  an 
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adverse  party,  and  the  property,  or  its  rents  and  profits,  are 
in  danger  of  being  lost,  or  materially  injured  or  impaired; 
except  in  cases  where  judgment  upon  failure  to  answet*  may  he 
had  without  appUoaUon  to  the  court  / 

2.  After  judgment,  to  carry  the  judgment  into  effect ; 

3.  After  judgment,  to  dispose  of  the  property  according  to 
the  judgment,  or  to  preserve  it  during  the  pendency  of  an 
appeal,  or  when  an  execution  has  been  returned  unsatisfied, 
and  the  judgment-debtor  refuses  to  apply  his  property  in  satis- 
faction of  the  judgment ; 

.  4.  In  the  cases  provided  in  this  code,  and  by  special 
statutes,  when  a  corporation  has  been  dissolved,  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  cor- 
porate rights ;  and  in  like  oaeeSy  of  the  property  within  this 
StaU  of  foreign  corporations  / 

5.  In  such  other  cases  as  are  now  provided  by  law,  or  may 
be  in  accordance  with  the  existing  practice,  except  as  other- 
wise provided  in  this  act. 

When  it  is  admitted  by  the  pleading  or  examination  of  a 
party,  that  he  has  in  his  possession,  or  nnder  his  control,  any 
money  or  other  thing  capable  of  delivery,  which  being  the  sub- 
ject of  the  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court 
may  order  the  same  to  be  deposited  in  court,  or  delivered  to 
such  party,  with  or  without  security,  subject  to  the  further 
direction  of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall 
have  ordered  the  deposit,  delivery,  or  conveyance  of  money  or 
other  property,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  as  for  contempt,  may  make  an 
order,  requiring  the  sheriff  to  take  the  money  or  property,  and 
deposit,  deliver,  or  convey  it  in  conformity  with  the  direction 
of  the  court. 

When  the  answer  of  the  defendant  expressly,  or  by  not 
denying,  admits  part  of  the  plaintiff's  claim  to  be  just,  the 
court,  on  motion,  may  order  such  defendant  to  satisfy  that 
part  of  the  claim,  and  may  enforce  the  order  as  it  enforces  a 
judgment  or  provisional  remedy. 

a.  The  amendmentB  of  1868  are  in  Ualict, 


f 
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S«e  Iaws  IB6S,  eh.  814.  An  ael  to  extend  the  powers  of  ezecnton,  aeBigneet, 
reeeivers,  and  other  trastees,  Ac 

a,  BMeiver,  token  and  how  appointed.-^A  receiver  had  to  be  preyed  for,  in  the 
bill»  under  the  former  practice.  (8  Atk.  689 ;  1  Molloy,  29.)  A  reeeiver  cannot 
be  appointed  until  a  salt  is  commenced  (Anon.  1  Atk.  489),  except  in  eaeea  of 
idiots  and  lunatica  (Ex  parte  WkUefiM,  %  Atk.  816),  or  where  defendant  de- 
signedly heepe  oat  of  the  way  to  avoid  aery  ice  of  the  proeesa.  (Q^inn  v.  Ovn% 
1  Hog^n,  75 ;  Sandford  T.  Sindait,  8  Edw.  Ch.  R.  898.)  He  cannot  be  appointed 
without  notice  to  the  party  interested,  except  under  peenUar  circttmetances,  de- 
manding immediate  action,  to  be  made  to  appear  upon  the  papers  upon  which 
the  application  was  miule.  (PwpU  v.  Hortan,  1  Paige,  17 ;  Verplank  v.  Merean- 
HUIn*.  Co.,  %  id.  488;  Bandford  t.  Sinelair,  S  id.  878;  Oiheon  y.  Martin,  B 
id.  481.)  And  in  such  oases,  the  receiver  was  appointed  for  the  protection  of 
property  pendente  lite,  and  the  order  did  not  assume  to  make  a  final  disposition 
of  the  property  without  a  hearing  of  the  parties.  (Allen,  J.,  Kemp  v.  Harding, 
4  How.  178;  Dorr  y.Noxon,  6  t<£.  29;  and  see  note  to  section  298.)  An 
order  to  show  cause  why  a  receiver  should  not  be  appointed,  served  belbre  the 
action  is  eommeoced,  is  irregular.  (Kattenetroth  v.  The  Attor  Bank,  2  Duer, 
682.)  After  judgment  for  default  of  an  answer,  a  receiver  may  be  moved  for 
without  notice.  {Atistin  v.  Fiffueira,  7  Paige,  66 ;  Neemith  y.  Haleted,  11  id 
647.)  Upon  a  motion  for  a  receiver,  the  merits  are  not  inquired  inta  Such 
motion  relates  ooly  to  the  preservation  of  the  property  in  ooutroversy.  (4 
Wend.  178.) 

&  The  pendency  of  a  motion  for  leave  to  amend  or  to  dissolve  an  injunction 
is  no  objection  to  a  motion  to  appoint  a  reeeiver.  (Barnard  v.  Barlina,  1  Barb. 
Ch.  R.  76.)  The  rule  is,  not  to  appoint  a  receiver  before  answer,  unless  there 
IS  danger  to  the  fuod.  (Weet  v.  Aean,  8  Edw.  Ch.  R.  420;  and  see  Vdnn  v. 
Barrett,  2  Bro.  C.  C,  168 ;  Bloodgood  v.  Clark,  4  Paige,  677 ;  Otbom  v.  ifeyer,  2 
Paige,  848.) 

e.  A  receiver  is  appointed  only  for  the  benefit  of  the  parties,  and  not  of 
straneers  to  the  action.  But  a  stranger  may  apply  as  to  any  rights  interfered 
with  by  the  receiver,    (ffotoard  v.  Ripley,  10  Paige,  48.) 

d.  Where  it  is  referred  to  a  referee  to  report  a  proper  person  to  be  appointed 
a  receiver,  an  order  of  appointment  by  the  court  is  necessary ;  but  where  the 
reference  is  to  appoint  a  receiver  and  take  the  requisite  security,  the  appoint- 
ment by  the  referee  needs  no  confirmation  by  the  court.  (Re  JSagle  Iron  Worke, 
8  Paige,  886.)  A  party  dissatisfied  with  the  appointment  may  petition  to  have 
the  appointment  reviewed.    (Id) 

e.  Who  may  he  reeeiver. — ^Formerly,  a  master  in  chancery  could  not  be  receiver 
(6  Yes.  427),  nor  a  solicitor  in  the  cause,  or  under  a  commission  of  lunacy  (2  Mer. 
462),  nor  the  next  friend  of  an  infant  plaintiff  (2  Mad.  64),  nor  a  trustee  (8  Yes. 
72 ;  11  ib,  863 ;  16  t6.  684).  An  officer  of  an  insolvent  bank  is  not  a  proper  per- 
son to  be  appointed  its  receiver.  (Att.  Gen.  Y.Bank  of  Colwnbia,  1  Paige,  611 ;  8 
Wend.  688.)  But  on  the  voluntary  dissolution  of  a  bank,  an  officer  or  stock- 
holder may  be  appointed  receiver.  (Re  Eagle  Iron  Warhe,  8  Paige,  886 ;  8  Edw. 
Ch.  R.  886.) 

/.  Where  the  same  property  is  involved  in  two  snits,  it  is  the  practice  to 
appoint  the  same  person  receiver  in  both  suits.  (Howell  v.  Ripley,  10  Paige,  48 ; 
OAome  v.  Heyer,  2  id.  842 ;  Cagger  v.  Howard,  1  Barb.  Ch.  R.  868.) 

g.  Reeeiver  ie  an  ofieer  of  the  eowrt — ^A  receiver  is  an  officer  of  the  court  which 
appoints  him.  (Booth  v.  dark,  17  How.  U.  S.  Rep.  822 ;  LotUmer  v.  Lord,  4  £. 
D.  Smith,  188.)  A  specif  receiver  appointed  in  a  cause  to  take  charge  of  the 
fund  in  dispute,  is  an  officer  of  the  court,  and  entitled  to  the  instructions  of  the 
court  as  to  his  duty  under  an  order  in  the  cause  respecting  payment  out  of  such 
fund.  (Curtiey,  Leavitt,  1  Abb.  274.)  And  the  court  will  give  such  directions 
to  a  receiver,  on  the  application  of  one  not  a  psrty  to  the  suit,  as  may  be  necessary 
to  protect  his  rights.    (  Vxneent  v.  Parker^  7  Paige,  66.) 

h.  It  is  a  contempt  to  attempt  to  deprive  a  receiver  of  property  of  which  he 
is  rightfully  in  possession.  (Noe  v.  Oibeon,  7  Paige,  618 ;  Alhany  City  Bank  v. 
Sehmnerhom,  9  tdL  872 ,  10  id.  268 ;  Parker  y.  Browning,  8  id.  888.) 

t.  When  title  veete  in  reeeiver.^^When  an  order  of  reference  is  made  for  the 
appointment  of  a  receiver,  and  a  receiver  is  subsequently  appointed,  his  title  vesta 
by  relation  from  the  date  of  the  order  of  reference,  and  attaches  upon  all  the 
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property  to  whkh  the  reeeirenliip  eoold  properly  extend,  exactly  in  the  same 
manDer  and  with  the  same  effect  a«  if  the  order  directing  a  reference  had  named 
and  appointed  the  receirer.  (Ruiier  ▼.  7W^i«.  6  Sand.  612.)  And  if  after  the 
order  of  referenoe,  and  before  the  order  appoioting  the  reeeiTcr,  a  creditor  obtain 
a  judgment  against  the  party  of  whose  estate  the  reeeirer  is  appointed,  and  issue 
ezeeation,  the  reeeiTer  faaa,  Berertheleea,  priority  over  the  eiecution  creditor. 
(Jb,)  On  the  order  for  the  receiror  being  eonanmmated  by  his  giviog  security 
the  personal  estate  and  equitable  interests,  and  the  real  estate  of  the  party 
of  wnom  he  is  reoeiver,  veeta  in  him  without  any  assignment,  as  of  the 
date  of  the  order  of  his  appointment  (  WiUon  v.  Alien,  6  Barb.  642 ;  WiUon  ▼. 
WiUon,  1  Barb.  Ch.  R.  692;  Porter  y.  WUlianu,  6  Selden,  142;  12  Bow.  107; 
LoHmer  ▼.  Lord,  4  K  D.  Smith,  188 ;  Weei  ▼.  Frtuer,  6  Sand.  664 ;  Albanff  City 
Bank  ▼.  Sehvmacher  I  aarke,  278,  800;  Van  Wyek  v.  Brady,  8  Code  Rep.  157.) 
Where  intermediate  the  appointment  of  a  reeeiyer  aod  his  filing  security, 
the  property  of  which  he  was  appointed  reeeiyer  was  leyied  on  by  the  sheriff, 
the  court,  on  motion,  alter  the  reeeiyer  had  filed  security,  ordered  a  return  of  the 
property  to  the  reeeiyer.     {Steel  y.  Stwrgte,  6  Abb.  442.) 

a.  Reeeiver  repmentM  ereditore. — The  reeeiyer  does  not,  as  has  been  sometimes 
supposed,  merely  stand  in  the  aboes  of  the  party  whose  estate  is  entrusted  to 
him,  but  he  represents  the  creditors  and  other  persons  interested  therein.  {Por- 
ter y.  WiUiamn,  6  How.  441 ;  6  Sdden,  142 ;  WiUon  y.  AUen,  6  Barb.  644 ;  GUleH 
y.  Mo0dy,  8  Coma.  479;  Talmadge  y.  Peli,  8  Selden,  828 ;  CurtU  y.  Leavitt,  15 
N.  T.  12 ;  Brower  y.  Hill,  1  Sand.  629.)  The  case  of  Seymour  y.  Wilson  (16 
Barb.  294),  ffaynor  y.  Fowler  (id.  800),  are  oyermled  (16  How.  866). 

b.  Compeneaiion  to  reeeiter.-^A  reeeiyer  is  entitled  to  commissions  at  the  rates 
prescribed  by  the  reyised  statutes;  and  he  is  also  entitled  to  be  repaid  actual 
disbursements  prudently  made  or  incurred  in  the  care  of  the  trust  property. 
(Howes  y  Dams,  4  Abb.  71.)  But  his  commissions  are  intended  by  law  to  be  a 
full  compensation  for  his  personal  seryices;  and  if  he  acts  as  counsel  io  the  busi- 
ness of  the  receivership,  he  is  not  entitled  to  speeial  remuneration  beyond  taxable 
fees  as  counsel.    {Be  Bank  of  Niaqara,  6  Paige,  218.) 

e.  Sometimes  in  the  order  appointing  the  receiver,  a  clause  is  inserted  limiting 
his  compensation  to  such  as  is  allowed  to  executors  and  administrators;  in  which 
case  he  can  claim  only  five  per  cent  for  the  first  one  thousand  doUarat  two  and  a 
half  per  cent  on  the  next  mur  thousand,  and  one  per  cent  upon  the  residue. 
(Bennett  v.  Ghapin,  8  Sand.  678.) 

d.  Where  the  order  directs  the  money  to  be  d^>osited  from  time  to  time  as 
received,  and  the  receiver,  in  compliance  with  the  terms  of  the  order,  makes 
deposits  from  time  to  time,  each  deposit  is  not  to  be  considered  in  the  light  of  an 
annual  rest,  for  the  purpose  of  calculating  the  commission  in  cases  where  it  is 
limited  to  the  amount  allowed  to  executors  and  administrators  {Bennett  y. 
Ckapin,  8  Sand.  678);  citing  with  approbtaion,  the  case  of  The  Receiver  of  the 
Bank  of  Niagara  (6  Paige,  218).  But  if  the  receiver  renders  periodical  accounts 
in  conformity  with  the  standing  rule  of  the  eoart,  then  each  rendition  of  account 
may  be  regarded  as  a  rest    {lb.) 

e.  Where  an  order  was  made  by  consent,  directing  the  receiver  to  pay  over 
and  deliver  all  the  moneys,  property,  and  effects  in  his  hands  to  certain  of  the 
partlea,  and  at  the  time  there  were  book-acconnts  and  other  things  in  action 
unconverted  and  in  the  hands  of  Uie  receiver,  it  was  held  that  the  receiver  was 
entitied  to  his  commission  on  the  value  of  the  property  thus  unconverted ;  and 
that  if  the  value  could  not  be  agreed  upon  by  consent,  the  court  would  order  a 
reference  to  ascertain  the  yalue.  {Benfutt  v.  Chapin,  8  Sand.  676;  see  also  in 
Re  JDe  Peyster,  4  Sand.  Ch.  R.  611.) 

f  Reeeiver  chargeable  with  interest.^-^A  receiver  who  mixes  the  trust  fund  with 
his  own,  or  with  other  moneys  held  in  trust,  or  uses  or  loans  the  money,  is 
ehargeable  with  interest    {Utiealns,  Co.  v.  Lynch,  11  Paige,  620.) 

g.  Receiver**  aecounU.'^iL  receiver  is  to  account  to  the  court  only.  He  cannot 
be  compelled  to  account  and  show  his  books  to  a  party  in  the  suit  {Muegrove  v. 
Naeh,  8  Edw.  Ch.  B.  172.) 

A.  A  report  upon  a  receiver's  accounts  need  not  be  confirmed,  and  cannot  be 
excepted  to.  A  party  dissatisfied  may  move  to  review  the  principle  on  which 
the  accounts  are  taken.    {Brown  y.  Brown,  2  £dw.  Ch.  R.  621.) 
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a.  Order  on  reeeiwr  to  ditehar^  liens, — ^When  jadgment  cr«ditoT8  have  a^ 
qorred  a  lien  upon  a  ftind  in  the  hands  ef  a  receiver,  the  court  will  not,  npon 
tneir  petition,  make  an  order  npon  the  receiver  to  Batisfy  the  jndgment  ont  of  the 
moneys  in  his  hands,  until  a  decree  has  been  made  in  the  action  in  "which  the 
receiver  was  appointed,  and  nottec  has  beeu  given  to  all  other  ereditors  interested 
in  the  distribution  of  the  fund.  But  in  order  to  protect  the  petitioners,  an  order 
wiU  be  made  npon  the  receiver  forbidding  him  to  mak«  any  payments  ont  of  the 
land  without  notice  to  the  petitioners,  or  their  attorney,  and  allowinff  the  peti- 
tioners to  institute  such  an  action  against  the  receiver  and  other  parties  as  they 
may  be  advised.  {Hubbard  y.  Guild,  2  Duer,  680 ;  see  Re  Ingraham,  2  Barb. 
Ch.  R.  35.) 

h.  When  a  receiver  may  eue  or  be  sued. — ^A  reeeiver  oonld  not  bring  ejeetment 
witliont  leave  of  the  court  (1  Ves.,  jnn. ,  166  ;  8  Bro.  0.  C.  88 ;  16  Wend.  410.) 
Kor  could  such  an  action  be  brought  against  him  without  leave  of  the  court 
(9  Ves.,  jun.,  835.)  Nor  could  he  make  any  payment  (1  ib.  86.)  He  cannot 
aae  in  a  foreign  jansdiction  for  the  property  of  the  debtor  of  whose  estate  he  is 
the  receiver.    {Booth  v.  Oikrk,  11  How.  U.  S.  Rep.  822.) 

e.  An  action  against  a  receiver  as  such,  cannot  regularly  be  commenced 
without  leave  of  the  court  for  that  purpose  first  obtained ;  but  leave  is  usually 
granted  of  conrse,  and,  if  necessary,  can  be  granted  at  any  stage  of  the  action ; 
•ad  the  irregularity  in  suing  a  receiver  without  leave  of  the  court  is  waived  by 
an  appearance  in  the  action  without  objection.  {Hubbell  y.  Dema,  9  How.  424 ; 
see  8  Paige,  389.) 

d.  A  receiver  should  apply  for  an  order  for  leave  to  sue  for  a  debt  (Merritt 
y.  Lyon,  16  Wend.  410.)  Having  obtained  leave,  he  Is  bound  to  sue.  (  Winfield 
y.  Bacon,  24  Barb.  154.)  And  if  he  does  not  obtain  leave,  and  fails  in  the  suit,  he 
will  be  personally  liable  for  costs.  Thus,  where  a  receiver  had  prosecuted  an 
action  as  such  receiver,  without  leave  of  the  eonrt  for  that  purpose  first  obtained, 
and  had  failed  in  the  action,  on  motion  for  costs  against  him  personally,  the 
motion  was  granted.  (Phelps  r.  Cole,  8  Code  Rep.  167;  8mkh  v.  Woodruff, 
6  Abb.  66.) 

e.  A  receiver  may  maintain  an  action  to  set  aside  a  fraudulent  assngnment 
made  by  a  party  of  whose  estate  he  is  reoeiver.  {Porter  v.  WiUieuns,  6  Selden, 
142;  12  How.  107.) 

/.  An  action  sgainst  a  receiver  should  not  be  restrained  on  the  rround  that  a 
former  judgment  has  disposed  of  the  matters  involved  in  the  action ;  but  the 
receiver  should  be  left  to  set  that  up  as  a  defence.    (Jay's  Case,  6  Abb.  298.) 

ff.  What  attorney  the  receiver  is  to  employ. — A  receiver  should  not  employ  a 
person  to  bring  suit  for  him  as  such  receiver  who  has  been  employed  for  either 
of  the  partif'B  to  the  action  in  which  the  receiver  was  appointed.  (  Warren  y. 
Sprague,  4  Edw.  Ch.  R.  416 ;  ReAinsley,  1  id,  676 ;  Bay  v.  Macomb,  2  id,  166.) 
If  he  does,  the  proceedings  may  be  set  sside  for  irregularity ;  but  the  irregnlarity 
is  so  far  waived  by  appearance  without  objection  that  on  a  motion  after- 
wards made  to  set  sside  the  proceedings,  the  courts  will  not  do  more  than  stay 
the  proceedings  until  another  attorney  is  substituted,  and  perhaps  saddle  tiie 
plaintiff  with  costs  of  the  motion.  {Ib.)  The  rule  is  for  the  benefit  of  the 
pirties,  and  a  stranger  sued  by  the  receiver  cannot  raise  the  objection.  (  Wmren 
V.  Sprague,  11  Paige,  200.)  Although  the  receiver  is  prohibited  f^m  employing 
the  attorney  or  counsel  of  either  of  the  parties  to  the  suit,  adversely  to  either 
of  the  parties  to  the  suit,  he  may  employ  the  attorney  or  counsel  of  either 
of  the  parties  in  a  matter  in  relation  to  the  joint  fund,  in  which  both  plaintiib 
and  defendsnts  are  interested,  or  to  obtain  or  create  a  fund  for  the  joint  benefit 
of  boUi  parties.  {Bennett  v.  Chapin,  8  Sand.  676 ;  Byekmanr.  Parkins,  6  Paige, 
648.) 

h.  Changing  receiver. — It  is  by  no  means  a  matter  of  coarse  to  change  a 
receiver  upon  his  own  application.  He  most  show  some  reasonable  eaose  why 
he  should  be  relieved  from  the  performance  of  duties  which  he  has  voluntarily 
agreed  to  perform,  and  then  he  will  be  entitled  to  costs  of  his  application  (6 
Mad.  Ch.  R.  266;  Edw.  on  Rec.  647);  and  especially  riionld  this  be  required 
where  his  discharge  and  the  appointment  of  another  in  his  place  may  incon- 
venience parties  in  interest  ana  third  persons.  {Beers  v.  The  Chelsea  Sank,  4 
Edw.  Ch.  R.  278  )  Relationship  to  one  of  the  parties  is  not  alone  a  ground  for 
his  removal    (  Weller  y.  Sehlieper,  7  Abb.  ""  ^ 


833  SE0EIVEB8.  [§  244. 

a.  Ditehmtge  of  B0mver,--n^e  diMontimianee  of  the  action  is  not  a  discliai^e 
of  the  reeeiver,  but  on  its  diMontinaance  he  may  apply  for  a  discharge.  (  WTtttO' 
nde  y.  PrtndergaU,  2  Barb.  Ch.  R.  i7l.) 

b.  In  what  e<n««  a  receiver  will  be  appointed — A  receiver  should  not  be  appoint- 
ed, unless  at  least  thare  ia  a  stronff  probability  that  the  court  will  ultimately 
decide  that  the  plaioti£F  is  aaCitled  to  the  relief  demanded,  and  unless  it  also 
appears  that  the  property  is  in  danger  of  b^ing  lost  or  materially  injured  before 
the  final  datanainatioQ  of  the  esse.  {HamiUon  Y.Aeceeeory  TramU  Qo,^  8  Abb. 
2260 

c.  '*  In  all  oases  of  fraadul  eat  trusts,  theoovrt  may  in  its  discretion  *  •  *  order 
an  assignment  to  a  receiyer  *  *  *  to  the  end  that  the  property  may  be  properly 
disposed  of,  under  the  speewi  instniotioos  of  the  court.  (Gardiner,  J.,  Ghaxh- 
tauque  Co.  Bank  ▼.  White,  2  Selden,  252.)  And  a  receiver  will  be  appointed 
where  a  fraud  is  shown  in  ihe  defendant,  and  the  fund  is  in  danger  of  being 
WAsted  or  raiaapplied.  (Podnwre  v.  Gunning,  Simons,  485 ;  1  Barb.  Gh.  R.  664 ; 
1  Hopk.  429;  8  Johna  Ch.  48.  See  Beubene  v.  Joel,  8  Kernan,  488.)  A  receiver 
also  will  be  appointed  to  prevent  the  removal  of  property  beyond  the  jurisdio- 
tioa  of  the  oourt  And  a  reooiver  will  be  appointed  as  against  a'  defendant  who 
is  oat  of  the  jurisdiction  of  the  court.  (Gtbbone  v.  Mainwaring,  9  Simons,  77  ; 
TanfiM  v.  Irvine,  2  Ross.  149.) 

a.  A  receiver  mar  be  appointed,  where  the  complunt  charges  a  trustee  with 
violating  hia  trust  (Bojfd  v.  Murray,  8  /ohns.  Ch.  R.  48) ;  but  not  on  a  mere 
charge  of  mizlDg  the  trust  money  with  his  own,  unless  the  fund  h  in  danger. 
{Orpkaei  Ae^lum  8oe.  ▼.  JtCariee,  Hopk.  429;  Jenkine  v.  Jenkins,  1  Paige,  248.) 

e.  A  receiver  is  never  appointed  upon  a  mere  action  to  stay  waste.  (Robin- 
eon  V.  JRenmiek,  8  Edw.  Ch.  R.  246.) 

/.  A  recover  will  not,  it  has  been  said,  be  appointed  on  the  application  of 
one  defendant  against  another,  before  the  trial.  (Trumhall  v.  Ogden,  flalst  Dig. 
lis.) 

f.  Where  there  are  no  persons  authorized  to  take  charge  of  and  conduct  the 
affairs  of  a  corporation,  a  receiver  will  be  appointed  to  take  charge  of  the  effects 
of  the  company,  and  preserve  them  for  the  benefit  of  the  creditors  and  stock- 
holders ffeneraUy.  {Lawrenee  v.  Greenwich  f%re  Ine,  Co.,  I  Paige,  587.)  In 
creditors  suits  it  was  a  matter  of  course  to  appoint  a  receiver  before  answer. 
(MidiUton  v.  BodewOl,  1 8  Yea  266. ) 

k.  Beaeiver  in  morfgaae  Ms0s.--Aeceivers  in  mortgage  cases  are  allowed  with 
great  caution,  and  wiu  be  appointed  only  where  there  is  a  dear  inadequacy  of 
security,  or  the  rents  have  been  expressly  pledged  for  the  debt.  The  best  crite- 
rion of  adeouacy  or  inadequacy  of  the  security  is  the  amount  of  rental  {Shot- 
well  V.  Smitk,  8  £!dw.  Ch.  R.  588.)  On  a  complaint  to  redeem,  by  a  plaintiff  in 
possession,  whera  the  security  is  ample  and  the  plaintiff  alleges  himself  solvent, 
a  reedlver  will  not  be  appointed.  {Jenkine  v.  Hinman,  5  Paige,  809.)  Where  a 
penon  proved  to  be  insolvent  was  in  possession  of  mortgaged  premises  claimed 
oy  anotner  under  a  decree  of  foreclosure  and  sale  to  him,  and  the  person  so  in 
possession  soed  to  redeem  the  premises,  on  the  ground  that  he  was  not  a  p&rty 
to  the  prerioua  foreclosure,  the  court  directed  a  receiver,  unless  the  plaintiff 
would  give  security  or  give  up  possession,  or  pay  into  court  the  amount  admitted 
due.    {Frelinghetuen  v.  Golden,  4  Paige,  204.) 

t.  A  recover  will  not  be  appointed  if  the  validity  of  the  mortgage  is  im- 
peached. {Leahf  v.  Arthur,  1  Hogan,  92;  Barcy  v.  Blake,  1  Molloy,  247.)  The 
plaintiff  in  a  foreclosure  suit  is  entitled  to  have  a  receiver  of  the  rents,  Ac, 
pendinff  the  suit,  when  it  appears  that  the  premises  will  not  upon  a  sale  thereof 
under  tne  decree  bring  sufficient  to  pay  the  debt  and  costs;  and  where  the  party 
personally  liable  for  the  mortgage  aebt  is  irresponsible,  unless  the  party  In  poa- 
session  will  give  seearity  to  account  for  the  rent;  in  case  of  a  deficiency  on  the 
sale  {Sea  /ml  Oo.  v.  Stebbine,  8  Pai^e,  566 ;  ffk  of  Ogdensburg  v.  Arnold,  5  id, 
88) ;  but  a  receiver  cannot  be  appointed  unless  the  party  in  possession  of  the 
premises  is  a  party  to  the  action.    {Id) 

j.  Where  an  action  is  commenced  to  foreclose  a  mortgage  on  leasehold 
premises^  which  ape  a  scanty  security  for  ttie  debt,  and  the  mortgagor  is  insol- 
vent and  his  assignee  is  in  possession,  a  receiver  will  be  appointed,  and  the 
owner  of  the  equity  of  redemption  be  directed  to  pay  an  occupation  rent.    (Ae- 
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tor  v.  TWiter.  2  Barb.  444.)  A  receiver  is  not  appointed  againrt  a  mortgagee  in 
poMeasion  who  will  swear  that  something  remains  dae.  (Quin  r,  Brittain,  % 
£dw.  Ch.  B.  814.) 

c  To  appoint  a  receiver  of  chattel  property  held  by  a  mortgagee  in  poatee- 
lion,  except  in  case  of  necessity  to  secure  the  nghts  of  other  parties^  is  to  impair 
the  obligations  of  the  contract  between  the  mortgagee  and  the  mortgagor,  and 
so  is  beyond  the  constitntional  power  both  of  Uie  coort  and  of  the  lenslatvre. 
The  appointment  of  a  receiver  involves  in  effect  an  injunction,  and  is,  therefore, 
to  be  airected  with  great  caution,  and  only  in  cases  of  pressing  and  apparent 
neeessity.  (Patten  v.  Aceesaory  TramU  Co,,  4  Abb.  ^1^ ;  reversing  S.  C.  4  «dL 
189 ;  and  see  Thomjmn  v.  Van  Veehteii,  6  Buer,  618;  6  AbU  468.) 

b.  Receiver  over  recU  etiate, — The  court  does  not  appoint  a  reeeiver  over  real 
estate  before  the  hearing,  unless  there  is  evidenee  of  fraud  in  obtaining  possession, 
or  special  circumstances  to  show  a  necessity  to  preserve  the  property  pendente  lite. 
( Willie  V.  Corliee,  2  Edw.  Ch.  R.  281 ;  and  see  Congden  v.  X.e«,  8  td  804 ;  Parker 
V.  Moore,  id.  284 ;  Cainu  v.  Chabert,  id.  812.) 

e.  Receiver  in  actione  to  elote  yp  partnerihip  eofieems.— Upon  a  bill  filed  by 
one  of  several  partners^  to  close  op  a  partnership  eoncern,  if  tne  partners  "  can- 
not agree  among  themselTca,  it  is  a  matter  of  course  to  appoint  a  receiver 
*  *  *  on  the  application  of  either  party  [partner].**  {Marten  v.  Van  Sehaiek, 
4  Paige,  480.)  If  [in  such  a  case]  a  receiver  is  appointed,  he  must  proceed  and 
sell  the  establishment  without  delay ;  and  in  the  mean  time  the  bneiness  mnst  ba 
carried  on  by  him,  as  usual,  so  Uiat  the  good- will  thereof  may  be  secured  to  the 
purchaser,  and  the  full  value  of  the  establishment  realised  by  the  partners  on 
sach  sale.    (Id.) 

d  It  is  almost  of  course  to  appoint  a  receiver,  where  either  partner  has  a 
Tight  to  dissolve  the  partnen^ip,  and  the  articles  of  partnership  do  not  provide 
for  the  settlement  of  the  cono«rn  {Law  v.  Ford,  2  Paige,  210) ;  and  if  one  partner 
aUeges  that  the  firm  is  insolvent,  and  that  the  other  partner  is  wasting  the  effects, 
a  receiver  will  be  ordered  (  Williameon  v.  WiUan,  1  Bland,  428h  and  after  the 
dissolution  of  a  partnership,  or  where  it  is  evident  that  one  will  be  decreed,  a 
receirer  will  be  ordered.  (Henn  v.  Wal»h,  2  Edw.  Ch.  R.  129.)  The  principle 
on  which  the  court  interferes  between  partners  by  appointing  a  receiver,  is  merely 
with  a  view  to*  the  relief  by  winding  up  and  di4>osing  of  the  concern,  and  divt> 
ding  the  produce,  not  to  carry  it  on.  (Watere  v.  Ta^ar,  16  Vei^  10^  829;  Good- 
man  v.  Wkitcomb,  I  Jac  <b  W.  689  )  Therefore,  as  a  general  rale,  a  receiver  will 
not  be  appointed  of  a  subsisting  and  continuiog  partnership,  unless  it  is  evident 
a  dissolution  will  be  decreed.  (Garreteon  v.  Weaver,  8  Edw.  Ch.  K,  886 ;  Jaekeon 
V.  DeForest,  14  How.  81.)  But,  to  preserve  the  good-will,  the  reeeiver  may  be 
directed  to  carry  on  the  business  until  a  sale  can  be  effected.  (Marten  v.  Van 
Sehaick,  4  Paige,  479.)  But  the  court  will  not  oontinne  the  publication  of  a  po- 
litical newspaper  by  a  receiver  longer  than  is  absolutely  necessary  to  prevent  a 
BBcrifice  of  the  property  {id.) ;  nor  will  it  continue  to  run  eteambo«ts  for  an  inde- 
finite time  (Crane  v.  Ford,  Hopk.  114) 

e.  The  rules  which  prevail  respecting  the  appointment  of  a  receiver  in  a  suit 
between  partners,  are  applicable  in  a  suit  between  the  representatives  of  a 
deceased  partner  and  a  surviving  partner.    (Collier  on  Partnerehipf  197.) 

/.  A  partner,  who  by  his  answer  admits  that  he  has  in  his  hands  partnership 
ftmds  which  appear  to  belong  to  the  administrators  of  his  deceased  partner,  wiu 
be  ordered  to  pay  over  such  funds  to  them,  although  there  are  outstanding  eon- 
tested  claims  against  the  firm,  and  it  has  claims  to  enforce  which  will  require 
time  and  disbursements.  (Roberts's  Adm,  v.  Jjow,  4  Sand.  642.)  The  order  for 
such  payment  will,  however,  require  the  administrators  to  give  secnrity  to  the 
surviving  partner  to  contribute  to  the  outstanding  claims,  if  establisheJ,  and  to 
pay  their  share  of  the  expenses  tliat  may  be  incurred  in  prosecuting  the  demands 
of  the  firm.  (Jb.)  The  surviving  partner  will  also  be  permitted  to  retain  suffi- 
cient to  recover  such  claims  affaiost  the  deceased  partner  as  are  contested  In  the 
suit  in  which  the  order  is  made.     (7i^.) 

p.  A  general  creditor  of  insolvent  general  partners  may,  on  complaint  and 
answer,  where  the  debt  is  not  denied,  have  an  mjunetion  to  protect  the  partner- 
•hip  property  and  assets,  and  a  receiver  appointed.  (Dillon  v*  Mom,  6  How.  86.) 
It  seems  that  the  principle  asserted  by  the  chancellor  in  the  case  of  Jnnes  v.  Lan* 
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tinff  (7  P*ige»  588) •  sastatniog  a  bill  and  ii^auetio&  upoQ  the  application  of  a 
Qreditor,  against  insolTent  Umittd  parinera,  on  the  ground  that  tne  partnership 
effects  were  a  trust  fund  for  the  benefit  of  all  the  creditors,  should  apply  equally 
to  an  insolvent  ^tfiMTo/  partnerahip.    (lb.) 

a.  **  Where  a  partaerehip  ia  admitted,  and  one  partner  ejects  the  other,  or  a«- 
smnee  the  ezckisiTa  control  of  the  property,  and  they  cannot  mutually  agree  as 
to  their  respective  rights,  the  court  will  interfere  and  appoint  an  indifferent  per- 
son as  receiver,  to  wind  up  the  partnership  and  pay  the  debts  and  distribute  the 
balance  among  the  partaera  But  to  authorize  the  appointment  of  a  receiver 
there  must  be  a  partnership  admitted  or  established,  otherwise  the  sole  property 
of  the  defendant  may  be  taken  from  him,  and  his  business  broken  up,  and  in  the 
end  it  may  appear  that  there  was  no  right  on  the  part  of  the  plaintiff  even  to  an 
account."    {€hvldinff  r.  Aitn,  4 Sand.  717) 

&  Where  one  of  two  partuen  or  joint  adrenturers  bad  commenced  a  suit  to 
wind  up  the  partnership  affairs,  and  praying  an  injunction  and  the  appointment 
of  a  receiver,  and  had  issued  an  injunetion  order  but  not  procured  the  appoint- 
ment of  a  receiyer,  the  other  partner  filed  a  erosSHiomplaint,  also  praying  an  in- 
junction but  not  a  receiver,-- the  court  on  the  apj^ication  of  the  plaintiff  in  the 
eross-euit  and  on  an  aiBdayit  that  the  property  would  be  insecure  in  the  hands 
of  the  defendant^  appointed  a  receiyer.    (M*Orackmt  y.  Warey  8  Sand.  688.) 

e.  There  can  be  no  ground  for  a  receiver  in  a  case  of  partnership  where  the 
partner  applying  to  the  court  has  the  property  in  his  own  possession,  and  the 
other  does  not  object  to  such  possession.  {Smith  y.  Zoim,  1  £dw.  Oh.  R.  88.)  On 
a  creditor*!  bill  against  two  partners,  one  of  whimi  has  assumed  the  debt,  the 
other  has  no  right  to  insist  that  the  receivership  shall  be  extended  to  the  co- 
partnership effects,  and  to  the  individual  property  of  the  owner  primarily  liable. 
{Henry  v.  Hmyni,  11  Pftige,  814.) 

d.  Where  a  limited  eo-partnership  becomee  insolvent,  and  the  members  there- 
of neglect  to  place  their  assets  in  the  hands  of  a  proper  and  responsible  person  to 
distribnte  same  ratably  among  the  creditors  of  such  firm;  any  creditor  is  enti- 
tled to  institute  a  suit  to  restrain  an  inequitable  distributon  of  the  effects  of  said 
firm,  and  to  have  a  receiver  appointed.  (  Whitrigkt  y.  Simpmm,  2  Barb.  879 ;  and 
see  Le9y  v.  Ley,  6  Abb.  89;  tachaim  v.  Marks,  4.  £.  D.  Smith,  Qll ;  Wetter  t. 
Sehlieper,  tdL  707 ;  7  Abb.  98.) 

€.  If,  after  the  dissolution  of  the  partnership,  either  partner  makes  any  use  of 
the  partnemhip  property,  ineon^tent  with  the  winding  up  of  its  affairs,  it  is  a 
fraud  on  the  creditors  of  the  partnership,  and  the  court  will  at  the  suit  of  any 
creditor  take  the  property  out  of  the  hands  of  such  partner  and  appoint  a  receiver. 
{Geortner  v.  Trtutees  of  O^naioharU,  2  Barb.  625.) 

/.  The  rights,  powers,  and  dnties  of  receivers  of  insolvent  or  dissolved  eorpora- 
Hons. — ^The  receiver  of  an  insolvent  corporation  represents  both  the  creditors  and 
stockholders,  and  may  assert  their  rights  when  affected  by  the  fraudulent  or  ille- 
gal acts  of  the  iastitutioB.  And  where  an  asMCiation  formed  under  the  general 
banking  law,  being  insolvent,  transferred  to  one  of  its  directors  certain  bonds  in 
exchange  for  shares  of  its  own  stock,  the  transaction  was  adiudged  void,  and  it 
was  held  that  a  receiyer  of  the  baak,  subsequently  appointed,  might  maintain  a 
suit  to  reclaim  the  bonds  fer  the  benefit  of  the  creditors  of  the  bank.  {QiUstt, 
receiver,  dse.,  y.  Moody,  8  Coma.  479 ;  TdLmadge  v.  Pell,  8  Selden,  828;  Brower  v. 
Sill,  1  Sand.  629.) 

ff.  A  receiyer  of  an  insolyent  corporation  is  not  authorized  to  sell  mortgages 
previously  assigned  by  the  corporation,  and  at  the  time  held  by  the  pur(£a8er 
n*om  them  adversely  to  the  reeeiyer,  although  he  had  obtained  an  order  of  the 
court  to  sell,  but  in  a  suit  to  which  the  purchaeer  from  the  corporation  was  not  a 
party,    (^fo^  y.  Thompson,  8  Sand.  416.) 

h.  But  for  most,  if  net  for  all  purposes,  a  receiyer  '*  takes  the  place  and  stands 
as  the  represoDtative  of  the  company.**  He  is  as  much  bound  oy  a  settlement 
which  the  company  are  authorized  to  make  as  was  the  company  itsell  It  would 
be  strange  indeed  if  the  legal  acts  of  a  corporation  did  not  bind  the  receiyer  of 
its  effecta  If  the  rule  were  not  so  no  one  would  dare  yentnre  to  deal  with  a 
corporation.  This  is  not  like  Leavitt  y.  Palmer  (8  Ck>ms.  19V  and  OUlett  y. 
Moody  (ib,  479).    In  each  of  those  cases  the  act  of  the  company  wnich  the  receiver 
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songbt  to  avoid  wm  forbidden  by  Uw :  i€  iras  an  illegal  aei  The  ease  of  Brower 
J.  BiU  (1  Sand.  629]^  stands  on  tbe  same  gronad.  The  judge  said, ''  The  compaDy 
itself  might  have  maintained  the  action.  Here  the  receiver  attempts  to  repudiate 
a  legal  transaction  of  the  company.  I  think  it  quite  dear  that  such  a  thing 
eannot  be  done."  (Bronson,  Gb.  J.  Mffdt  v.  Lfpuk,  4  Corns.  ^92;  and  see  Hoyi 
T.  llkompmm,  8  Sand.  416;  WilUnk  v.  MorrU  Canal  Banking  Oo,,  3  Greei^Cb. 
R.  400.)  The  reeeiver  "  is  in  fact  a  trnstee  not  only  for  the  stockholderFbut 
ereditofs  also  (8  Comsi  480)."    (Gardner,  J.    Talmage  v.  Fell,  8  Seldeo,  347.) 

a.  A  reeeiver  of  a  corporation  is  vested  with  all  the  rights  of  action  which 
the  company  had  when  he  was  appointed,  and  he  can  sue  for  a  tort  committed 
before  hja  appointment.  {GUlett  v.  FairehUd,  4  Denio,  80;  Browtr  v.  mU,  1 
Band.  629.) 

h.  It  is  the  duty  of  a  receiver  of  an  insolvent  corporation  to  require  the  sol- 
vent stockholders  to  pay  up  the  balance  due  from  them  on  their  stock.  (Pentz 
V.  ffau^,  I  BarU  Cb.  R.  122;  sad  see  Hathan  v.  Whitloek,  9  Pau;e,  152.)  He 
may  allow  every  claim  against  tbe  corporation  which  he  is  satisfiea  is  justly  due. 
{Attorney  General  v.  Life  dt  Fire  /ns.  Ca,  4  Paige,  224.)  He  may  discharge  sub- 
sisting policies)  but  not  reinsure.  {Re  OroUin  Sis,  Co.,  8  Barb.  Ch.  R.  642.)  And 
he  may  apply  for  a  warrant  to  bring  up  for  examination  any  person  who  is 
indebted  to  the  corporation,  or  who  has  property  belonging  to  it  in  his  custody. 
(2fobU  V.  HaUiday,  1  Coma  880.) 

e.  Hie  provision  of  the  revised  statutes  authorizing  the  receivers  of  insolvent 
corporations  to  sue  for  and  recover  any  sum  remaining  due  upon  any  share  of  its 
capital  stock,  is  merely  a  cumulative  remedy.  And  the  rule  is  the  same,  whether 
the  stock  be  held  by  any  original  stockholder  or  by  an  assignee.  {Mann  v.  Currie, 
2  Barb.  294.) 

tL  The  deposit  notes  of  a  mutual  insurance  company  are  its  capital,  and  the 
receiver  should  collect  them.  ( Van  Buren  v.  Chenattgo  Mutual  /as.  Co^,  12 
Barb.  671.) 

e.  A  receiver  may  be  invested  by  the  court  with  a  general  power  to  compro- 
mise disputed  claims.  {Be  Oroton  Ine,  Co,,  8  Barb.  Ch.  R.  642.)  There  can  be 
no  compromise  without  the  consent  of  the  receiver,  {AUy  Oen'l  v.  Life  S  Fire 
Jne,  Co.,  4  Paige,  224.) 

/.  The  receiver  may,  under  the  direction  of  the  court,  continue  a  suit  com- 
menced by  the  insolvent  company  in  its  own  name^  before  his  appointment. 
{TahiMe  v.  FeU,  9  Paige,  410.) 

ff.  Where  a  moneyed  corporation  had  transferred  its  property  on  a  contract  it 
bad  DO  power  to  make,  and  become  insolvent,  held  that  its  receiver  could  reclaim 
the  property.  {Talnuuje  v.  Fell,  8  Selden,  828;  and  see  OUleit  v.  Moody,%  Corns. 
479,  reversing  8.  a  5  Barb.  185.) 

A.  A  reeeiver  appointed  under  the  41st  section  of  the  revised  statutes  (2  RiS. 
559),  unless  his  powers  are  restricted  by  the  order  appointing  him,  is  absolutely 
vested  with  all  the  property  and  effects  of  the  corporation,  an^  has  fall  power  to 
sell  and  dispose  of  toe  same,  and  to  settle  its  affairs.  (  Vervlank  v.  Mercantile  Ins. 
Co.,  2  Paige,  448.)  But  a  receiver  appointed  on  the  application  of  a  judgment 
ereditor  under  the  86th  seetion  (2  R.  S.  559)  is  a  mere  common-Law  receiver,  ap- 
pelated to  protect  the  fund,  and  hss  no  authority  except  what  is  conferred  upon 
aim  by  the  order  of  the  court.    {Id. ;  Mann  v.  Fentst,  8  Coma.  415.) 

f.  A  receiver  appointed  in  proceedings  taken  under  Laws  of  1868,  p.  918,  ch. 
466,  §  24,  to  elose  the  busioees  of  a  fire-insurance  company,  should  be  required 
to  give  security.    {ReMechania^  F%re  Ins.  Co.,  6  Abb.  444.) 

/  A  receiver  of  an  insolvent  mutual  insurance  company  is  entitled  to  his 
commission  on  the  whole  amount  of  the  premium  notesi  whether  he  ooUeets 
them  wholly,  or  collects  assesements  merely  for  the  full  satisfaction  of  the  debts, 
&Cw,  and  then  surrenders  them,  {Van  Buren  v.  Chenango  MuL  Ins,  Co.,  12 
Barb.  671.) 

k.  Receivers  appointed  under  the  86th  section  of  the  provisions  of  the  revised 
Btstotes  entitled  *'  Of  proceedings  against  corporations  in  equity"  (2  R.  S.  464), 
bsve  no  "  other  or  greater  powers  than  receivers  in  ordinary  creditors'  suits." 
[Maiiyn  v.  Pentz,  8  Corns.  428.)  Sueh  receivers  are  under  the  power  of  the  court 
(Re  Globe  Ins.  Co.,  6  Paige,  102.    ^e  Dambman  v.  Empire  Mill,  12  Barb.  84L) 

/.  At  to  receivers  in  actions  in  the  nature  of  creditors'  bills  and  in  proceedings 
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snpplemeatary  to  the  ezeeQtion,  see  rapplementary  prooee^ingB,  po9t;  and  see 
ZetU  T.  McQuem,  15  How.  818;  Seymoyr  y.  1Fi(2Mfi»  id.  866. 

Order  iopay  amount  admitted  to  he  due, 

a.  When  order  will  be  made. — The  order  waa  made  where  it  appeared  that  the 
plainiiflf  deposited  money  with  the  defendant,  to  pay  for  him  to  a  third  party* 
(the  oefendant  being  surety  for  the  payment  thereof  to  such  third  party),  which 
money  was  in  the  defendant's  poeaeesion.  {Bvrhans  y.  Ccuetf,  4  Sand.  706.)  Al»o 
where  there  was  no  defence  other  than  a  counter-claim,  less  by  (810  than  the 
snm  claimed  by  the  plaintiff,  the  defendant  served  an  offer  for  judgment  for  $310. 
{Meyere  y.  Trimble^  1  Abb.  220;  8  E.  D.  Smith,  607.)  Also  when  a  fund  in  litiga- 
tion has  been  brought  into  coart,  and  the  defendant,  in  his  answer,  admits  that  a 
part  of  the  fund  is  due  to  the  plaintiff,  disputing  his  claim  to  the  residue.  {Mer- 
ritt  y.  Tkompeon,  10  How.  428 ;  1  Abb.  228 ;  8  E.  D.  Smith,  699.)  And  so  where 
a  suryiving  partner,  defendant,  admitted  haying  in  his  hands  partnership  funds 
belonging  to  the  estate  of  his  deceased  partner,  although  there  were  outstanding 
debts  against  the  firm,  the  plaintiff  giving  security  to  contribute  to  the  payment 
of  such  debts.  {Roberts  y.  Xaw,  4  Sand.  642.)  The  fact  that  before  action  the 
plaintiff  had  offered  to  pay  the  amount  admitted  due,  is  no  reason  for  refusing  to 
make  the  order.  {Quintard  v.  Becor,  8  R  D.  Smith,  614;  Merritt  y.  Thompean, 
id.  699 ;  1  Abb.  228;  10  How.  428;  Meyers  v.  Trimble,  1  Abb.  220;  8  E.  D.Smith, 
607.)  See,  however,  Smith  y.  Olsen,  4  Sand.  711 ;  8t,  John  v.  TTiome,  2  Abb. 
166.  The  order  will  be  made  where  one  of  several  causes  of  action  is  admitted. 
(Qutntord  y.  Seear,  8  E  D.  Smith,  614;  Rvssell  y.  Meacham,  16  How.  198.) 

b.  The  order  made  in  Sla%eson  y.  Confcey,  1  Abb.  228,  was  said  to  have  been 
improvidently  issued.    (10  How.  67.) 

e.  The  order  was  refased  where  the  answer  trayersed  the  plaintiff's  claim  as 
stated,  and  then  stated  that  the  work  waa  not  worth  more  than  a  certain  sum, 
less  than  that  claimed.  (Dolan  v.  Petty^  4  Sand.  678.)  Also  where  the  defend* 
ante  admitted  they  had  the  fund  the  plaintiff  sought  to  have  paid  over  to  htm, 
but  they  were  ignorant  whether  it  belonged  to  him  or  to  a  third  party  who 
claimed  it,  and  asked  leave  to  pay  the  money  into  court  {Bender  y.  Shenoood, 
16  How.  268.) 

See  the  amendment  of  1858  to  sect.  246,  post, 

d.  Order,  how  enforced. — ^When  an  order  is  made  to  satisfy  the  part  of  the 
plaintiff's  claim  admitted  by  the  answer  to  be  due,  and  such  order  is  personally 
served  on  the  defendant,  and  he  refuses  to  obey  it,  he  may  be  attached  for  his 
disobedience,  and,  if  he  does  not  show  an  excuse  for  it»  may  be  punished  as  for  a 
contempt.  {Meyers  v.  Trimhle^  1  Abb.  899 ;  8  E.  D.  Smith,  607.}  The  apparent 
contempt  may  be  purged  by  showing  inability  to  pay,  unless  he  has  voluntarily 
disabled  himself;  and  the  creation  of  the  disability  is  itself  a  contumacious  act. 
{Jd. ;  Quintard  v.  Secor,  8  E  D.  Smith,  614.) 

e.  If  the  action  is  one  on  contract  for  the  payment  of  money  only,  the  court 
may  order  the  amount  admitted  to  be  due  to  be  satisfied  by  an  execution.  {Rus- 
sell Y.Meaeham,  16  How.  198.)  Semble,  it  will  not  enforce  by  attachment  paymeftt 
of  an  amount  admitted  due  in  any  case  in  which  on  a  final  judgment  the  plaintiff 
would  not  be  entitled  to  an  execution  against  the  person.  {Lane  y,  iosee,  11 
How.  860  ;  2  Abb.  129;  Duncan  v.  Ainslie,  26  Barb.  199;  8t.  John  y.  Thome,  2 
Abb.  166 ;  Merritt  v.  Thompson,  8  E.  D.  Smith,  600 ;  1  Abb.  228 ;   10  How.  428.) 

/.  Appeal  from  order. — An  order  directing  the  defendant  to  pay  the  amount 
admitted  due  by  the  answer,  is  an  appealable  order.  {Merritt  v.  Thompson,  1 
Abb.  228;  8  K  D.  Smith,  600;  10  How.  428.)  But  whether  on  appeal  the 
general  term  will  review  the  discretion  exercised  at  special  term  in  respect  to 
the  terms  or  conditions  nipon  which  such  order  should  be  granted,  where  no  right 
of  the  appellant  and  no  rule  of  law  is  violated — piery  f    It  seems  not    {lb.) 
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Of  the  trial  andjvdgment  m  CivU  Actions. 


Chaftkr   L  Judgment  upon  failure  to  answer. 

IL  Xasues  and  tne  mode  of  trial. 

Ill,  Trial  by  jury. 

rV.  Trial  by  tbe  court 

y.  Trial  by  referees. 

YL  The  manner  of  entering  judgment. 


Chapter  L 

Judgment  vjpanfailiire  to  aneteer. 

§  245.  [201.]    Judgment  J  what. 

A  judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  the  action. 

0.  As  to  what  is  a  judgment^  and  the  distinction  between  a  judgment  and  an 
order,  is  considered  in  note  to  section  400,  post, 

§  2i6.  [202.]  (Am'd  1849, 1851, 1858.)  Judgment  mfailr 
ure  of  defendcmt  to  answer. 

Judgment  may  be  bad  if  the  defendant  fail  to  answer  the 
complaint,  as  follows : 

1.  In  any  action  arising  on  contract  for  the  recovery  of 
money  only,  the  plaintiff  may  file  with  the  clerk  proof  of  per- 
sonal service  of  the  summons  and  complaint,  on  one  or  more 
of  the  defendants,  or  of  the  summons  according  to  the  provi- 
sions of  section  130,  and  that  no  answer  has  been  received.  The 
clerk  shall  thereupon  enter  judgment  for  the  amount  mentioned 
in  the  summons,  against  the  defendant  or  defendants,  or  against 
one  or  more  of  several  defendants,  in  the  cases  provided  for  in 
section  136.  But  if  the  complaint  be  not  sworn  to,  and  such 
action  is  on  an  instrument  for  the  payment  of  money  only,  the 
clerk,  on  its  production  to  him,  shall  assess  the  amount  due  to 

22 
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the  plaintiff  thereon;  and  in  other  cases  shall  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover  in  such  action, 
from  his  examination  under  oath,  or  other  proof,  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  In  <^e 
the  defendant  give  notice  of  appearance  in  the  action,  he  shall 
be  entitled  to  five  days'  notice  of  the  time  and  place  of  such 
assessment 

Where  the  defendant  ly  his  answer  m  any  such  action  shall 
not  deny  the  plaintiff^ s  daim^  hut  shaU  set  up  a  counterclaim^ 
amounting  to  less  than  the  plaintiff^ s  claim^  judgmerU  may  he 
had  hy  the  plaintiff fo^*  the  eoccess  of  said  claim  over  the  said 
coimter-clai^nj  in  like  manner  in  any  sttch  actionj  upon  the 
plaintiff^ s  filing  with  the  cleric  of  the  court  a  statement  admit- 
tirig  such  counter-claim^  which  statement  shall  he  annexed  to  and 
he  apart  of  the  judgment^oll. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof, 
apply  to  the  court  after  the  expiration  of  the  time  for  answer- 
ing, for  the  relief  demanded  in  the  complaint.  If  the  taking  of 
an  account  or  the  proof  of  any  fact  be  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  judgment  into  effect, 
the  court  may  take  the  account  or  hear  the  proof,  or  may,  in 
its  discretion,  order  a  reference  for  that  purpose.  -Ajid  where 
the  action  is  for  the  recovery  of  money  only,  or  of  specific 
real  or  personal  property,  with  damages  for  the  withholding 
thereof,  the  court  may  order  the  damages  to  be  assessed  by  a 
jury,  or,  if  the  examination  of  a  long  account  be  involved,  by  a 
reference  as  above  provided.  If  the  defendant  give  notice  of 
appearance  in  the  action  before  the  expiration  of  the  time  for 
answering,  he  shall  be  entitled  to  eight  days'  notice  of  the  time 
and  place  of  application  to  the  court  for  the  relief  demanded 
by  the  complaint 

3,  In  actions  where  the  sei*vice  of  the  summons  was  by 
publication,  the  plaintiff  may  in  like  manner  apply  for  judg- 
ment, and  the  court  must  thereupon  require  proof  to  be  made 
of  the  demand  mentioned  in  the  complaint,  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaintiff  or 
his  agent  to  be  examined  on  oath  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for  the 
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ftmotint  which  he  is  entitled  to  recover.  Before  rendering  judg- 
ment the  court  may,  in  its  discretion,  require  the  plaintiff  to 
cause  to  be  filed  satisfactory  security,  to  abide  the  order  of  the 
cofirt  touching  the  restitution  of  any  estate  or  eftects  which 
may  be  directed  by  such  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under, 
or  by  virtue  of  such  judgment,  in  case  the  defendant  or  his 
representatives  shall  apply  and  be  admitted  to  defend  the  ac- 
tion, and  shall  succeed  in  such  defence. 

The  amendment  of  1868  is  the  clause  in  iteUict, 

<L  As  to  judgment  for  want  of  an  answer  after  eerrice  bj  publication,  see  Rule 
25 ;  in  action  for  foreclosure,  see  Rule  71 ;  for  a  divorce,  Rule  86 ;  for  partition, 
see  section  448,  post ;  in  ejectment,  section  455,  post. 

b.  Proof  that  no  answer  has  been  received — "  The  intent  of  the  code  is  that 
the  plaintiff  shall  show  to  the  court,  that  when  he  makes  his  application  no  answer 
has  been  served  on  hiro.''  (Brian  v.  Casey ^  2  Abb.  416.)  And,  tnerefore,  where  the 
application  for  judgment  was  founded  on  an  affidavit  that  no  answer  had  been  re- 
ceived, which  was  sworn  more  than  five  years  before  making  the  application, 
the  application  was  refused.    {Id.) 

c.  The  plaintiff  cannot  take  judgment  if  a  demurrer  has  been  served  {Broad- 
head  V.  Broadhead,  4  How.  308 ;  3  Code  R.  8.)  But  if  the  defendant  has  de- 
murred and  the  demurrer  has  been  overruled,  or  there  is  a  direction  for  judgment 
under  section  247 ;  there  is  in  that  case  a  failure  to  answer ;  and  the  like  pro- 
ceedings may  be  had  as  where  neither  answer  nor  demurrer  is  put  in.  (King  v. 
BtaffonL,  5  Uow.  80;  Aymar  v.  Chase,  I  Code  Rep.,  N.  B.,  141 ;  Saltw  v.  Kip,  2 
Abb.  882;  12  How.  842.) 

d  Where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered 
and  the  other  made  default,  on  the  trial  plaintiff  took  judgment  against  both 
defendants, — ^held,  that  he  was  regular,  ana  that  in  such  a  case  no  affidavit  of  no 
answer  having  been  received  was  necessary.  (CaUin  v.  Billings,  18  How.  511; 
Sl  C,  4  Abb.  248.)  Thus,  in  an  action  against  the  maker  and  indorsers  of  a  prom- 
issory note,  the  indorsers  (Fowler  <b  Billmgs)  being  partners,  and  the  indorsement 
being  in  their  firm's  name,  all  the  defendants  were  served  with  the  summons. 
Billmgs  did  not  defend ;  the  other  defendants  answered  and  defended  separately. 
The  cause  was  brought  to  trial  on  the-  issues  raised  by  the  defendants  who 
answered.  On  the  trial  there  was  a  verdict  for  the  plaintiff,  and  the  jury  then 
and  there  assessed  the  damages  against  Billings.  Judgment  was  entered  against 
all  the  defendants,  and  without  any  affidavit  that  the  defendant  Billings  had  not 
answered.  Subsequently  Billings  moved  to  set  aside  the  judgment  fur  irr^^gu- 
larity,  on  the  ground  that  the  judgment  roll  contained  no  affidavit  of  no  answer 
having  been  received  from  him.  Motion  was  denied,  it  b«'ing  held  that  in  such  a 
case  no  such  affidavit  was  necessary.  It  was  further  held,  that  if  such  an  affidavit 
was  in  fact  necessary,  the  plaintiff  might  be  p«rmitted  to  supply  the  defect;  and 
see  Ford  y.  David,  1  Boew.  670 ;  Jones  v.  U.  8.  Slate  Co.,  16  How.  129. 

e.  If  a  judgment  is  entered  without  an  affidavit  of  no  answer  having  been 
received,  it  is  an  irregularity  in  a  matter  of  practice  only,  and  furnishes  no 
ground  for  an  appeal  from  the  judgment,  at  least  to  the  court  of  appeals.  (Cat- 
Jin  v.  Billings,  16  N.  Y.  622.) 

jf.  Judgment  against  one  of  several  defendants, — "The  right  to  take  judgment 
■gainst  one  defendant  on  deiault,  before  the  other  has  answered  or  made  default, 
only  applies  to  cases  where  a  several  judgment  is  proper,  and  cannot  authorize  a 
judgment  against  both  defendants,  even  so  far  as  to  affect  only  partnership  prop- 
erty.** And  in  an  action  on  contract  against  defendttnts  jointly  liable,  no  judg- 
ment can  regularly  be  entered  until  the  time  to  answer,  of  all  the  deleudants 
served,  has  expired.     (Jacques  v.  Greenwood,  1  Abb.  230.) 

g.  Where  applicatiwi  for  judgment  is  to  be  made. — The  application  for  judg- 
ment, in  actions  within  the  second  subdivision  of  this  section,  must  be  made  at 
pecial  term,    (Ryan  v.  McCannell,  1  Sand.  709;  1  Code  Rep.  98  j  Aymar  y. 


340  Ji/DOMBNT  ow  '  [§  246. 

CfhoK,  12  Barb.  301.)  And  snob  applicfttion  may  be  made  at  any  apecial  term,  in 
tbe  district  embracing  tbe  county  in  which  the  action  ia  triable,  or  in  an  ad- 
joining county ;  auch  application  may  also  be  made  at  a  circuit  court  in  tbe 
county  in  which  the  action  is  triable ;  bnt  when  a  reference,  or  a  writ  of  inquiry, 
shall  be  ordered,  the  same  shall  be  executed  in  the  county  in  which  the  action  ia 
triable,  unlei«  the  court  otherwise  order.  (Rule  24.)  In  the  superior  court,  an 
application  for  judgment  may  be  made  at  chambers.  {Porter  y.  Lent,  2  Abb. 
116.) 

a.  WTten  notice  of  the  application  mttH  be  given, — ^In  all  actions  on  eoniract  to 
recover  money  only  (except  actions  on  an  iustrument  for  the  payment  of  money 
onl^^),  where  the  complaint  is  not  yerified,  the  clerk  is  to  ascertain  by  the  exam- 
ination of  the  plaintiff,  under  oath,  or  by  other  proof,  the  amount  which  the 

Slaintiff  is  entitled  to  recoyer.  {Cook  v.  Pomeroy,  10  How.  108.)  And  if  the 
efendant  has  g^yen  notice  of  appearance,  fiye  days  notice  of  such  ascertainment 
is  indispensable.  (/&.)  And  where,  in  an  action  on  a  promissory  note,  the  com- 
plaint purported  to  be  yerified,  but  in  fact  was  not  yerified,  what  purported  to 
be  a  yerification  being  a  nullity,  the  defendant  gaye  notice  of  appearance,  but 
did  not  put  in  any  answer,  and  the  plaintiff,  without  any  notice  to  tbe  defendant, 
entered  up  his  Judgment,  it  was  held  that  the  judgm(>nt  was  irregular,  and  that 
notice  should  haye  been  giyen  to  the  defendant  {Van Horn y.  Montgomery ^  b 
id.  238.)  Where,  after  the  time  for  answering  had  expired,  the  defendant  seryed 
notice  of  appearance,  and  a  demand  of  a  copy  of  the  complaint,  and  the  plaintiff 
on  the  same  day,  but  after  the  receipt  of  such  notice  of  appearance,  entered 
judgment,  it  was  held  regular,  and  that  he  was  not^  under  the  circumstances^ 
bound  to  delay  the  entry  of  judgment  for  the  purpose  of  giying  notice  of  asseaa- 
ment  of  damages.  ( White  y.  Featherttonhaugh,  7  id  357.)  The  practiee  on  this 
point  remains  substantially  as  under  the  former  system ;  and  there  a  notice  of 
retainer  not  served  until  after  default,  might  be  disregarded.  {Lynd  y.  We*t^ 
12  Wend  235.)  Where  a  notice  of  appearance  is  not  given  until  after  the  appli- 
cation for  judgment,  the  plaintiff  is  not  bound  to  serve  the  defendant's  attorney 
with  notice  of  the  afisessmeut  of  damages.  (Lyndee-vWe^ty  12  Wend.  235.)  In 
an  action  on  contract  to  recover  money  only,  and  the  complaint  yerifiea,  the 
defendant  gave  notice  of  appearance,  but  did  not  anawer ;  and  at  the  expiration 
of  tbe  time  to  answer,  the  plaintiff  took  judgment  without  any  notice  to  the 
defendant.  It  was  held,  that  he  was  regular,  and  that  the  defendant  was  not 
entitled  to  any  notice;  that  in  such  a  case  there  was  no  assessment.  (Dixy. 
Palmer,  8  Code  Rep.  214 ;  6  How.  238 ;  Southworth  y.Curtie,  6  ib.  271.) 

b.  In  an  action  for  an  assault  the  defendant  gave  notice  of  appearance,  bnt 
did  not  answer.  Thereupon  the  plaintiff,  without  notice  to  the  defendant,  applied 
for  and  obtained  an  order  to  have  his  damages  assessed  by  a  jury.  Held  that 
he  was  irrt^gular  in  applying  for  the  order  without  notice,  and  the  order  was  on 
motion  set  aside.  {Saltue  v.  Kip,  2  Abb.  882 ;  12  How.  842.)  In  an  action 
Bfl^aiiist  a  common  carrier  for  loss  of  goods,  where  the  defendant  appeared,  but 
did  not  answer  in  due  time,  and  the  plaintiff  took  judgment  without  any  notice 
to  the  defendant,  the  court  set  aside  such  judgment  as  irregular.  {Clor  v.  McU- 
lory,  1  Code  Rep.  126;  Ftynn  v.  H^tdson  R.  R.  R.  Co.,  6  How.  308.)  -Both  these 
cases  proceeded  on  the  ground  that  an  action  against  a  conmion  carrier  for  the 
loss  or  goods  sounded  in  tort  and  not  in  contract.  But  in  Campbell  v.  Perkins 
(4  Selden,  430),  the  court  of  appeals  held  that  a  claim  against  a  common  carrier 
for  the  loss  of  goods  intrusted  to  him  to  carry  is  a  claim  arising  upon  contract 
{Trap  v.  y.  T.  and  Erie  R.  R.  Co.  1  Code  Rep.,  N.  8.,  884 ;  6  How.  237),  was  a 
suit  against  common  carriers  for  the  non-delivery  of  goods  entrusted  to  them  to 
carry ;  and  it  was  held  that  it  was  an  action  to  recover  money  only,  and  waa 
within  the  1st  subdivision.  It  does  not  appear,  however,  that  there  was  any 
allegation  in  the  complaint -that  the  defendants  were  common  carriers,  or  that 
the  cause  of  action  arose  against  them  as  such. 

c.  Where  a  defendant  demurs  to  the  complaint,  it  is  an  appearance,  and 
although  such  demurrer  be  set  aside  or  held  to  be  frivolous,  the  defendant  is  I 
nevertheless  entitled  to  notice  of  the  assessment  of  damages  or  of  the  amount  due 
the  plaintiff,  in  like  manner  as  if  he  had  given  a  simple  notice  of  appearance. 
{Kinq  y.  8f afford,  5  How.  80 ;  Aymar  v.  Chase,  1  Code  Rep.,  K.  S.,  141 ;  SaUut 
y.  Kipp.  2  Abb.  882;  12  How.  842.) 
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CL  And  where  in  an  action  on  a  promissory  note  the  oomplaiot  was  not  veri- 
fied, the  defendant  demnrred  to  the  eomplaint,  and  the  plaintiff  ohtaioed  a 
dbeetion  for  judgment  under  section  247,  unless  the  defendant  put  in  an  answer 
within  ten  dajs.  The  defendant  did  not  answer  within  ten  days ;  and  thereupon 
the  plaintiff  gave  the  defendant's  attorney  notice  of  adjusting  costs,  filed  with 
the  clerk  an  affidavit  stating  the  direction  made  by  the  judge,  that  ten  days  had 
elapsed,  and  that  no  answer  had  been  put  in,  had  the  amount  due  on  the  note 
assessed  by  the  clerk,  and  ent-ered  a  final  judgment  for  the  amount  so  assessed. 
"So  notice  of  assessment  of  damages  was  given  the  defendant's  attorney.  The 
court  held  the  judgment  irregular. 

h.  In  an  action  on  an  undertaking  of  bail,  the  summons  was  in  the  form 
prescribed  by  subd.  2,  of  sect.  129.  Defendant  in  effect  appeared.  The  plaintiff 
assessed  his  damages  without  notice, — held  he  was  irregular.  (Kehey  v.  Covert^ 
6  Abb.  886,  note ;  15  How.  92.) 

c.  Proof  of  plaintiff*  9  demand,  when  necessary  and  how  taken. — In  actions  aria- 
ing  on  contract  for  the  recovery  of  money  only  (and  as  to  what  actions  are  within 
that  description,  see  note  to  section  129,  atiie)  (1)  if  the  complaint  be  verified,  the 
derk  enters  judgment  without  more ;  (2)  if  the  complaint  be  not  verified,  in  an  ac- 
tion on  an  instrument  for  payment  of  money  only,  the  clerk  on  its  production  to 
him,  assesses  the  amount  due  thereon ;  (8)  in  other  cases  of  actions  arising  on  con- 
tract for  the  payment  of  money  only,  the  clerk  ascertains  the  amount  the  plaintiff 
is  entitled  to  recover  from  the  examination  of  the  plaintiff  under  oath.  In  such 
a  case  it  is  not  essential  to  the  regularity  of  the  juogment,  that  the  judgment-roll 
should  show  on  its  face  what  was  the  proof  before  the  clerk,  or  if  the  action  was 
on  a  note  and  the  complaint  was  not  verified;  that  the  note  was  produced  to  him, 
and  that  he  assessed  the  amount  due  to  the  plaintiff  thereon,  as  the  clerk  in  such 
eases  must  enter  the  judgment  for  the  amount  he  has  assessed,  the  judgment-roll 
11  evidence  that  he  did  his  dutv  in  respect  to  assessine  the  amount  due.  {Am^  Ex. 
ffk  V.  Smith,  6  Abb.  1.)  See  nowever,  what  is  said  {Squire  v.  Msworih,  4  How. 
*I*l);  and  (4)  in  other  actions,  i.  e,  actions  other  than  "actions  arising  on  contract 
for  the  recovery  of  money  only,"  the  court  may  either  take  the  proofs  order  a 
reference  or  an  assessment  by  a  jury.  If  in  this  class  of  cases  a  reference  is  ordered, 
a  report  must  be  made  and  filed  as  part  of  the  judgment-roll.  {Am.  Ex.  B'k  v. 
Smith,  6  Abb.  1.) 

d.  In  an  action  for  damages  for  non-performance  of  a  contract  to  sell  real  estate, 
no  special  damage  being  alleged,  there  was  no  answer,  and  plaintiff  obtained  an 
inquisition  to  have  his  damages  assessed  by  a  sheriff's  jury;  held  irregular,  and 
the  in^isition  was  set  aside.  The  damages  could  be  assessed  by  the  clerk.  {Bow- 
nes  V.  Jx)ffan,  Superior  Court,  Feb'y,  1867) ;  and  see  Croden  v  J)rew{Z  Duer,  662). 

e.  In  an  action  against  a  common  carrier  to  recover  damages  for  the  loss  of 
goods  delivered  him  to  carry  (the  summons  followed  the  nrst  subdivision  of 
section  129),  the  defendant  not  having  appeared  or  put  in  an  answer,  the  plain- 
tiff took  an  order  for  a  reference  to  estimate  his  damages.  On  motion  to  set  aside 
such  order,  it  was  held  irregular,  and  that  the  plaintiff  ought  to  have  had  his 
damages  assessed  by  a  jury.    {Hewett  v.  Howell,  8  How.  846.) 

/.  Where  the  summons  was  for  relief,  and  the  complaint  prayed  for  an  ac- 
coQuting  and  for  judgment  for  the  balance  ascertained  to  be  oue,  and  stated  the 
plaintiff's  belief  that  such  balance  was  at  lea^t  |560  ;  the  defendant  not  having 
answered,  on  plaintiff's  application  for  judgment  for  the  sum  of  $560,  it  was- 
held  that  he  was  not  entitled  to  judgment  for  that  sum,  but  only  to  a  refer- 
ence to  take  the  account  mentioned  in  the  complaint.  {Porter  v.  Lent,  2  Abb. 
116  ;  4  Duer,  671.) 

^.  In  an  action  for  the  recovery  of  specific  personal  property,  with  damages 
for  Its  detention,  if  the  defendant  does  not  answer,  the  regular  coarse  is  to  direct 
an  assessment  by  the  sheriff's  jury,  and  a  reference  cannot  be  ordered  unless  the 
examination  of  a  long  account  is  involved.  But  if  the  plaintiff  will  waive  all 
damages  for  the  detention,  he  may  have  judgment  for  the  recovery  of  the  prop- 
erty without  any  reference  or  assessment.  (Horn  v.  Doody,  2  Abb.  92 ;  4  Duer, 
670 ;  and  see  Dutch  Church  v.  Wood,  8  Barb.  421.) 

h.  In  action  of  tort,  as  for  assault,  <&c.,  the  plaintiff,  on  proof  of  service  of 
sammons  and  that  no  answer  has  been  received,  and  if  the  defendant  has  ap- 
peared on  notice  to  him,  phould  apply  for  an  order  to  assess  damages  by  a  sher- 
iff's jury.     {Riehardsjf,  Swetur,  3  How.  418;    1  Code  Rep.  117 ;   Stanley  v.  Afir 
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derMn,  ib.  62 ;  Saltui  ▼.  Kip,  2  Abb.  882 ;  5  Duer,  646 ;  12  How.  842 ;  B&yee  v. 
Conutoek,  1  Code  Rep.,  N.  S.,  290.)  In  which  ease,  a  writ  of  inquiry  issues  to  the 
sheriff  to  assefls  the  damages;  but  in  cases  of  difficulty  and  importance  the  court 
on  a  proper  affidavit  showing  grounds  therefor,  may  order  the  writ  of  inquiry  to 
be  executed  before  a  judge,  in  which  event  the  judge  acts  as  assistant  to  the 
sheriff  ^  (2  Johns.  71.)  In  Dillaye  y.  Hart  (not  reported)  an  action  for  an  assault^ 
the  plaintiff  asked  to  have  the  assessment  before  a  judge,  on  the  ground  that  he 
could  not  challenge  the  jurors  if  the  inquisition  was  before  the  sheriS  The  mo- 
tion was  granted.  See  15  Johns.  R.  177  In  Cazneau  v.  Bryant  (6  Daer,  668),  an 
action  for  libel,  the  superior  court  said  that  on  its  being  shown  that  difficult  ques- 
tions of  law  might  arise  respecting  the  construction  of  the  complaint,  and  respect- 
ing the  admissibility  of  evidence  in  mitigation,  it  might  order  the  assessment 
to  take  place  before  a  judge. 

a.  Like  notice  of  the  assessment  of  damages  by  a  jury,  on  a  writ  of  inquiry, 
is  necessary,  as  is  required  on  an  assessment  by  the  clerkwhere  the  defendant  has 
appeared  in  the  action.  (Kehey  v.  Covert,  15  How.  92 ;  6  Abb.  886,  note.)  Notice 
of  executing  a  writ  of  inquiry  at  a  certain  day,  "provided  an  interlocutory  judg- 
ment shall  have  then  been  obtained  in  the  cause,  is  good.  {Oothout  y. Booth,  12 
Johns.  151.) 

b.  The  same  proceedings  may  be  had  under  the  code  on  assessing  damagee 
on  a  default  to  answer,  as  were  allowed  under  the  old  practice  on  executing  a 
writ  of  inquiry.  A  defendant  may  call  witnesses  and  prove  any  matter  which 
properly  goes  to  mitigate  damages.  He  may  of  course  prove  all  the  facts  and 
circumstances  relating  to,  and  any  immediate  provocation  which,  in  the  judg- 
ment of  law,  tends  to  mitigate,  damages^  {Stuttu  y.  Kipp,  2  Abb.  888 ;  12 
How.  842;  Warner  r.  Kenny,  8  ib,  328;  1  Code  Rep.  96;  Xan«  v.  Gilbert,  9 
Uow.  150;  Gilbert  v.  Hounds,  14  icL  47.)  But  he  cannot  prove  a  partial  defence. 
{Ford  V.  Daind,  1  Bosw.  670.) 

c.  The  verdict  on  a  writ  of  inquiry  will  not  be  set  aside  for  irregularities  in 
summoning  the  jury,  and  as  to  which  no  objection  was  taken  on  the  asse^ment, 
nor  because  the  complaint  was  read  to  the  jury.  {Jennings  v.  Asten,  5  Daer, 
695.)  On  moving  to  set  aside  such  a  verdict  for  excessive  damages,  the  evidence 
must  be  disclosed  on  the  moving  papers.    {M) 

Note  to  subd.  8.    {See  Mule  25.) 

d.  In  Chapman  v.  Lemon  and  wife  (11  How.  289),  an  action  to  charge  the 
separate  property  of  the  wife,  there  was  an  order  to  serve  the  summons  on  the 
defendant  (the  husband),  by  publication ;  and  he  was  so  served.  The  other 
defendant  (the  wife)  was  personally  served.  Neither  of  the  defendants  appeared 
or  answered.  Thereupon  the  plaintiff  obtained  an  order  of  reference  **  to  hear 
and  take  the  material  proofs  in  the  action  and  report  the  material  facts  to  the 
court."  The  referee  reported  and  a  judgment  was  entered.  On  a  motion  on 
the  part  of  tlie  wife  to  set  aside  the  proceedings  as  irregular,  it  was  held  that 
the  proceedingps  might  bo  irregular  as  against  the  husband,  because  as  he  was 
served  by  publication,  it  was  the  duty  of  the  court  to  require  proof  to  be  made 
of  the  demand  mentioned  in  the  complaint,  and  that  there  was  no  authority  in 

i.snch  a  case  to  order  a  reference*    But  that  only  the  husband  could  avail  himself 
of  the  irregularity.    (Harris,  J.) 

e.  Where  service  of  the  summons  is  by  publication,  the  judgment  cannot  be 
regularly  entered  except  by  the  special  order  of  the  court,  and  upon  due  proof 
of  the  service  of  the  summons,  in  conformity  with  the  order  for  publication. 
And  the  fact  of  such  conformity  should  appear  on  the  face  of  the  record,  or  the 
judgment  will  be  void.    {Hallett  v.  Righters,  18  How.  46.) 

/.  The  restitution  to  which  a  party  is  entitled  upon  the  reversal  of  an  erro- 
neous judgment,  is  not  restitution  to  everything  he  has  lost  thereby,  at  least  not 
to  everything  he  has  lost  in  consequence  of  such  erroneous  judgment ;  he  recovers 
what  is  still  m  possession  of  his  adversary,  but  not  everything  else.  For  instance, 
land  sold  under  execution  issued  on  the  judgment,  and  bought  by  a  third  party, 
does  not  revert  to  the  original  owner  on  the  reversal  of  the  judgment.  {Loveit 
V.  German  Be/.  CK,  12  Barb.  88.) 

§  247.    Jvdgment  onfrivoloua  demurrer^  answer j  or  reply ^ 
If  a  demurrer,  answer,  or  reply  be  frivolous,  the  party  pre- 
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judiced  thereby,  upon  a  previous  notice  of  five  days,  may  ap- 
ply to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for 
judgment  thereon,  and  judgment  may  be  given  accordingly. 

a.  What  i$  a  frivclou*  pleading. — A  frivolous  answer  denies  no  material  alle* 
gation  of  the  complaint,  and  sets  up  no  defence.    {Hull  v.  Smithy  8  How.  160 ; 
Kelly  ¥.  Bttnutt,  16  uA  185.)    It  is  an  answer  wliioh  if  true  does  not  contain  any 
defence,  and  the  insufficiency  of  which  is  so  glaring  as  to  appear  upon  a  bare 
inspection  without  argument.    {Nichols  v.  Jones,  6  How.  858 ;  Sixpenny  Savings 
JBTk  V.  Sloan,  12  id  644 ;  Zeferts  v.  Snediker,  1  Abb.  42 ;  Leach  v.  Boynton,  8  id. 
3;  Becker  v.  Mitchell,  5  id.  455 ;  Brotm  v.  Jennisot^,  8  Sand.  782 ;  1   Code  Rep., 
IX.  S.,  156.)    It  is  not  simply  an  answer  bad  upon  its  face,  but  one  which,  in  tne 
opinion  of  the  courts  has  been  certainly  interposed  in  bad  faith  for  the  mere  pur- 
pose of  delay.    {Hull  v.  Smith,  8  How.  150.)    **  It  is  not  the  motive  with  which 
an  answer  is  put  in,  or  its  truth  or  falsity,  that  is  the  test,  on'a  motion  for  judg- 
ment on  the  ground  of  its  frivolousness.    If  it  is  a  good  defence  on  its  face,  the 
motion  must  be  denied."    {Becker  y.  Mitchell,  6  Abb.  456.)    "No  pleading  can 
be  called  frivolous  which  traverses  a  material  allegation  in  the  complaint,  or  sets 
np  matter  which  if  true  constitutes  a  defence  to  the  action"  {id. ;  Davis  v.  Potter, 
2  Code  Rep.  99;  4  How.  155;  TempU  v.  Murray,  6  How.  881;  Metropolitan 
BankY.  Lard,  1   Abb.  185;  4  Duer,  630;  Castoell  v.  Bushnell,  14  Barb.  893); 
whether  or  not  the  pleading  is  verified  makes  do  difference.     {Reed  v.  Latson,  15 
Barb.  17.)    Although  a  verification  may  possibly  save  an  answer  from  being 
struck  out  as  false,  it  has  no  such  potency  to  protect  it  from  being  adjudged 
fripolous.  {Thorn  v.  K  Y.  Central  MUls,  10  How.  25;  Sherman  y.  N.  Y.  Central 
Mills,  1  Abb.  187.)    A  pleading  will  be  held  to  be  frivolous  where  there  is  a 
decision  in  point  adverse  to  its  sufficiency.   {B'k  of  Wilmington  v.  Barnes,  4  Abb. 
226;  The  People  y.  MeCtemJber,  15  How.  198;   Strong  y.  Stevens,  4  Duer,  668; 
Withers  V.  McLean,  6  London  Law  Times,  352.)    But  the  court  will  not  hold  a 
pleading  frivolous  and  give  judgment  on  it,  '*  unless  it  clearly  appears  to  be  taken 
merely  for  the  purpose  of  delay,  or  unless  the  grounds  stated  in  it  are  clearly 
untenable."    {Sixpenny  Savings  Bk  v.  Sloan,  2  Abb.  414 ;  12  How.  544;  and  see 
MvMn  V.  Bamvan,  id.  568;  Neefus  v.  Kloppenburg,  2  Code  Rep.  76;  Temple  y, 
Murray,  6  How.  831 ;  Bae  v.  Wash.  Mut.  Ins.  Go.,  1  Code  Rep.,  N.  a,  185.) 

h.  Anewers  adjudged  to  be  frivolous. — ^An  answer  in  an  action  of  tort,  t.  «. 
aasault>  which  merely  states  matter  controverting  the  degree  of  aggravation  by 
which  it  was  characterized  {Lane  v.  Gilbert,  9  How.  150;  Gilbert  v.  Round,  14 
id.  46) ;  an  answer  denying  that  plaintiff  is  the  lawful  owner  of  the  note  in  suit 
{Catlin  ▼.  Ounter,  1  Duer,  258 ;  Fleuret  v,  Roget,  6  Sand.  646 ;  Biggins  v.  Rock- 
well, 2  Duer,  653 ;  Be  Sanies  y.  Searle,  11  How.  477;  see,  however,  McKnight  y. 
Bunt,  3  Duer,  615);  an  answer  stating  that  the  note  was  made  for  the  accommo- 
dation of  the  payee.  {Andrews  v.  Storms,  5  Saud.  609.)  An  answer  which  denies 
knowledge  or  information  sufficient  to  form  a  belief  that  the  defendant  (a  corpo- 
ration) made  its  promissory  note,  a«  it  is  set  out  in  the  complaint  {Sherman  v. 
B.  Y.  Cent  Mills,  1  Abb.  191 ;  10  How.  20);  an  answer  that  the  note  was  not 
presented  for  payment  at  the  time  it  became  due,  and  at  the  place  at  which  it 
was  made  payable  {Tompkins  v.  Acer,  10  How.  809) ;  an  answer  by  a  married 
woman  that  {ne  mortgage  in  suit  was  not  acknowledged  by  her  on  a  separate 
examination  {Cramer  v.  Comstock,  11  How.  486);  an  answer  setting  up  a  levy 
under  a  foreign  attachment  {Becker  v.  Mitchell,  5  Abb.  454);  an  answer  denying 
knowledge  of  indorsement  to  the  plaintiff  {KanUah  v.  Salter,  6  Abb.  226 ;  but 
see  Bwican  v.  Laierenee,  id.  804). 

c.  Motion. — The  application  under  this  section  is  a  motion.  {Roberts  y.  Clark, 
10  How.  415;  Marquisee  v.  Brigham,  12  id  899-)  It  must  be  on  a  notice  of  five 
days,  in  every  case  it  cannot  be  made  on  an  order  to  show  cause  returnable  in 
two  days.  (JLeferts  v.  Snediker,  1  Abb.  41.)  There  is  no  time  limited  within 
which  it  is  to  "be  made.  {Barrow  v.  Miller,  3  Code  Rep.  241.)  And  semble  the 
right  to  make  it  is  not  lost  by  answering  the  frivolous  pleading.  {Stokes  v. 
Bagar,  1  Code  R.  84.)  The  notice  of  motion  must  ask  either  for  "judgment"  or 
"relief;"  and  where  a  notice  of  motion,  after  askine  for  an  order  to  strike  out  an 
answer  as  frivolous,  concluded  by  asking  for  such  other  "  order/'  <fec.y  it  was  held» 
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that  under  such  a  notice  relief  conld  not  be  given.  (J2a«  y.  Waehinffton  J^Uual 
Ins.  Co.,  1  Code  Rej).,  N.  8.,  186 ;  Darrato  v.  Miller,  8  Code  R,  241.)  After  notice 
of  motion  the  opposite  party  may,  before  the  time  for  showing  eauee,  if  his  time 
to  amend  has  not  expired,  serve  an  amended  pleading,  and  thereby  render  the 
application  unnecessary.  {BurrcUl  y.  Moore,  6  Duer,  6M ;  Currie  y.  BeUdwin,  4 
Sand.  690.) 

a.  A  plaintiff  may,  in  a  proper  case,  ask  in  one  motion  for  judgment  under 
this  section  and  to  nave  irrelevant  and  redundant  matter  struck  out,  and  in* 
definite  and  uccertain  allegations  amended.  (The  People  v.  McCumber,  16  How. 
186.) 

b.  The  motion  is  made  on  the  copy  pleading  served,  and  no  affidavit  is  neees- 
sary.  {Stokee  v.  ffagar,  1  Code  R.  84.)  The  judgment  must  be  sranted  or  refused 
on  what  appears  upon  the  pleadings  alone,  and  an  affidavit,  i  f  served,  could  not 
be  taken  into  account  in  deciding  this  question.  {C€unoellY.  Buehndl,  14  Barb. 
898.)  By  this  it  is  merely  intended  that  no  affidavit  need  be  served  with  the 
motion  papers ;  for  if  the  defendant  do  not  appear  to  oppose  the  motion,  the 
plaintiff  must  give  proof  of  the  reception  of  the  answer  ana  of  the  service  of  the 
notice  of  moti/on.    {Dwrrow  v.  Miller,  8  Code  R.  291.) 

e.  Where  an  answer  contained  two  defences,  and  plaintiff  moved  for  Judgment 
for  frivolousness  of  answer,  and  one  defence  was  held  good  and  the  other  friv- 
olous,— ^held  that  the  latter  defence  might  be  ttricken  out  under  the  notice  that 
plaintiff  would  ask  other  and  further  relief,  dc    (Seeker  v.  Mitchell,  5  Abb. 

458.) 

a.  A  judge  €U  ehambert  has  power  to  make  an  absolute  or  conditional  order 
for  judgment,  precisely  as  at  special  term.  Therefore,  where  it  appears  that  the 
answer  is  put  in,  in  good  faith,  and  merits  care  properly  sworn  to,  an  amended 
answer  may  be  allowed  upon  terms.  (Witherspoon  v.  Van  Doler,  15  How.  266; 
and  see  Applebv  v.  Mkins,  2  Sand.  678 ;  B'k  of  Itowville  v.  Edwards,  11  How.  218 ; 
Shearman  Y.  2f.  Y.  Central  Mills,  1  Abb.  190;  Falesy.  Hicks,  12  How.  156; 
Fleuret  v.  Roget,  6  Sand.  646 ;  Brown  v.  Ward,  8  Duer,  660.) 

e.  If  judgment  is  ordered  for  the  plaintiff  on  a  frivolous  answer  or  demurrer, 
he  takes  judgment  in  same  manner  as  though  no  answer  or  demurrer  had  been 
served.    (See  note  to  section  246,  ante,  p.  889  e.) 

/.  Costs. — Where  an  application  is  made  under  this  section  and  judgment  is 
ordered  with  costs  of  the  application  upon  all  or  any  of  the  causes  of  action, 
those  costs  must  be  inserted  in  and  be  collected  as  part  of  the  judgment— they 
cannot  be  collected  as  interlocutory  costs.    (  Wesley  v.  Bennett,  6  Abb.  12.) 

g.  Appeal. — On  an  appeal  from  an  order  rendering  judgment  on  a  demurrer 
as  frivolous,  the  order  will  not  be  reversed  unless  the  court  are  of  opinion  that 
the  demurrer  would  be  sustained  on  argument  (  Wesley  v.  Bennett,  6  Abb.  498 ; 
Laverty  v.  Griswold,  12  N.  Y.  Leg.  Obs.  816.)  And  on  an  appeal  from  an  order 
pronouncing  an  answer  frivolous,  if  the  answer  does  not  establish  a  good  defence 
the  general  term  should  sustain  the  order,  although  it  may  not  regard  the  answer 
as  fnvolous.    (Martin  v.  Kanotue,  2  Abb.  828^) 


Chapter  II. 
Issties  and  the  mode  of  tibial. 

%  248.  [203.]     The  different  hinds  of  issues. 

Issues  arise  upon  the  pleadings,  when  a  fact  or  conclusion 
of  law  is  maintained  by  the  one  party  and  controverted  by  the 
other.    They  are  of  two  kinds, — 

1.  Of  law;  and 

2.  Of  fact. 


i 
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§»249.  [204.]    IsmeofUv). 
An  issae  of  law  arbes, 

1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or 
to  some  part  thereof. 

§  250.  [205.]  (Am'd  1849.)    Imie  of  fact. 
An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the 
reply;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  tbereon. 

§  251.  [206.]  On  issues  ofhoth  law  and  fact^  the  issue  of 
law  to  he  first  tried. 

Issues  both  of  law  and  of  fact  may  arise  upon  different  parts 
of  the  pleadings  in  the  same  action.  In  such  cases  the  issues 
of  law  must  be  first  tried,  unless  the  court  otherwise  direct. 

a.  Wbere  there  were  issues  of  law  and  fact  and  both  parties  noticed  the  cause 
for  trial  on  the  issue  of  fact*  and  the  issue  of  fact  was  tried  without  objection 
before  the  issues  of  law, it  was  afterwards  contended  that  the  trial  was  irregular: 
held  the  issue  of  fact  must  be  deemed  to  have  been  first  tried  by  order  of  the 
court.  (  Wamtr  v.  Wigeri,  2  Sand.  686.)  In  the  superior  court,  "  whenever  a 
cause  is  moved  on  the  trial  calendar  in  which  there  was  an  issue  of  law  pending, 
the  court  will  then  determine  whether  the  issue  of  fact  shall  be  first  tried  or  not, 
and  it  is  not  necessary  to  obtain  a  previous  order  on  the  subject/'  Where  there 
is  an  issue  of  law  and  an  issue  of  fact  in  a  cause,  no  judgment  for  costs  can  be 
entered  in  favor  of  the  party  who  prevails  on  the  issue  of  law,  until  the  issue  of 
fact  is  disposed  of.    {MasUrM  v.  Barnard,  6  How.  114.) 

§  252,  [207.]  (Am'd  1849—1851—1862.)    Trial  defined. 
A  trial  is  the  judicial  examination  of  the  issues  between  the 
parties,  whether  they  be  issues  of  law  or  of  fact. 

ft.  The  taking  a  dismissal  of  the  complaint  under  sec.  258,  is  a  trial.  (Dodd  v. 
Curry,  4  How.  128.)  Whether  the  hearing  of  a  motion  for  judgment  on  a  friv- 
olous demurrer,  under  section  247,  is  a  trial  (Gmdd  v.  Carpenter ,  7  td  98 ; 
Roberts  V.  Morrison,  ib.  296;  Lawrence  v.  Davie,  ib.  S54;  Hull  v.  Smith,  8  ih. 
149);  and  whether  a  motion  to  dismiss  a  complaint  for  not  proceeding  with  the 
•Ation,  is  a  trial  {Tllepaugh  v.  Diek,  8  id.  88) ;  also  whether  an  application  for 
judgment  under  section  246  is  a  trial, — are  questions  important  as  regulating  the 
amount  of  costs  on  such  motions,  and  are  considered  with  that  view  in  the  note 
to  section  807,  subd.  5. 

c.  The  reason  for  confining  the  trial  of  an  issue  of  fact  to  a  particular  locality 
does  not  apply  to  the  trial  of  an  issue  of  law ;  and  therefore  an  issue  of  law  may 
be  brought  on  to  argument  at  a  special  term  held  in  a  different  county  in  the 
district,  from  that  indicated  as  the  place  of  trial  in  the  complaint  (  Ward  v. 
JOavie,  6  How.  274.) 
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§  253.  [2080  (Am'd  1849—1852.)  Issues,  haw  tried.'* 
An  issae  of  law  must  be  tried  by  the  court,  unless  it  bo 
referred,  as  provided  in  sections  two  hundred  and  seventy  and 
two  hundred  and  seventy-one.  An  issue  of  fact  in  an  action  for 
the  recovery  of  money  only,  or  of  specific  real  or  personal 
property,  or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial 
be  waived  as  provided  in  section  two  hundred  and  sixty-six,  or 
a  reference  be  ordered  as  provided  in  sections  two  hundred  and 
seventy,  and  two  hundred  and  seventy-one. 

a.  An  i88a«  of  fact  in  an  action  to  set  aside  an  assignment  for  the  benefit  of 
crediton,  for  fraud,  not  requiring  the  examination  of  an  account,  must  be  tried 
by  the  court  unless  ordered  (on  motion)  to  be  tried  bj  a  jury,  or  referred  by  oon- 
Bent  of  parties.     (Draper  v.  J)ay,M  How.  489.) 

b.  Where  there  is  an  agreement  to  insure  and  deliyer  a  policy,  and  a  loss 
occurs  before  the  deUvery  of  the  policy,  an  action  on  the  agreement  and  loss  is 
one  to  be  tried  by  a  jury.  {Rockwell  y.  Hari/ord  l^re  Imurance  Co.,  4  Abb. 
179.) 

c  In  an  action  for  a  divorce  on  the  ground  of  adultery  in  which  issues  are 
raised  by  the  pleadings,  it  is  not  necessary  to  frame  issues,  but  the  issues  made 
by  the  pleadings  may  be  tried.    {Parker  r.  Parker,  8  Abb.  478.) 

See  Rule  88. 

§  254.  [209.]  (Am'd  1849.)  Other  issues  to  le  tried  hy  ths 
court. 

Every  other  issue  is  triable  by  the  court,  which,  however, 
may  order  the  whole  issue,  or  any  specific  question  of  fact 
involved  therein,  to  be  tried  by  a  jury ;  or  may  refer  it,  as  pro- 
vided in  sections  270  and  271. 

d.  All  actions  seeking  equitable  relief  are  to  be  tried  by  the  court  (Hill  ▼. 
McCarthy,  8  Code  R.  60);  as,  to  charge  the  estate  of  a  married  woman  {Gheeu^ 
brough  v.  Hoitee,  5  Duer,  125),  or  to  set  aside  an  assignment  for  fraud.  {WiUcn 
T.  Forsyth,  16  How.  448.) 

See  Rule  88. 

§256.  [210.]  (Am'd  1819— 1851— 1852.)  IsmeSy  where  to 
he  tried. 

All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  niustT)e 
tried  before  a  single  judge.  Issues  of  fact  in  the  supreme  court, 
must  be  tried  at  a  circuit  court  when  the  trial  is  by  jury ;  other- 
wise, at  a  circuit  court  or  special  term,  as  the  court  may  by  its 
rules  prescribe.  Issues  of  law  must  be  tried  at  a  circuit  court 
or  special  term,  and  shall,  unless  the  court  otherwise  direct,  have 
preference  on  the  calendar. 
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a.  It  seems  that  where  the  main  object  of  the  actioa  is  arecoyerv  of  damages  on 
aeaoMof  action  which  wonid  formerly  have  been  a  common-Jaw  action,  and 
«quitablQ  relief  is  sought  merely  in  aid  ofsach  recovery,  if  it  should  be  adjudg:ed 
Beeeasary,  the  canse  should  be  tried  at  the  circuit  and  not  at  a  special  term.  (i^. 
F.  Ice  Ob.  ▼.  N.  Weatem  Jm,  Co,,  10  Abb.  86.) 

b.  The  parties  may  stipulate  to  have  the  trial  out  of  the  coart-house,  and  oat 
of  the  county.     {Law  1847,  ch.  470.) 

See  Supreme  Coart  Rules  in  the  First  District,  of  Oct  1851,  and  in  the  Second 
District,  in  Appendix;  also  Rule  28. 

§256.  [211.]  (Am'dl858,  1859,1860.)  Either  party  may 
Jive  notice  of  trial.    Note  of  itsue.    Stenographer. 

At  any  time  after  issue,  aud  at  least  fourteen  days  before 
the  court,  either  party  may  give  notice  of  trial.  The  party 
giving  the  notice  shall  furnish  the  clerk  at  least  eight  days 
before  the  court  with  a  note  of  the  issue,  containing  the  title  of 
the  action,  the  names  of  the  attorneys,  and  the  time  when  the 
last  pleading  was  served  ;  and  the  clerk  shall  thereupon  enter 
the  cause  upon  the  calendar,  according  to  the  date  of  the  issue. 

In  the  Ist  Judicial  District  there  need  he  hut  one  notice  of 
trial  and  one  note  of  issue  from  either  party ^  and  the  action 
shall  then  remain  on  the  calendar  until  disposed  of  and  when 
called  may  he  hrought  to  trial  hy  the  party  giving  the  notice.  In 
the  same  District  the  Courts  may  direct  the  employment  of  a 
itefoographer^  in  such  cases  as  appear  to  them  to  require  it^  and 
viay  order  the  expense  occasioned  thereby  to  he  paid  hy  the  par- 
ties^  not  exceeding^  however,  $5  a  day  to  each  party. 

b.  This  section  applies  to  actions  existing  when  the  code  took  effect.  {Rey- 
Isolds  V.  Davi9,  2  Abb.  163;  5  Duer,  611.) 

As  to  notice  of  trial  in  the  N.  Y.  common  pleas  and  superior  courts,  see  Rules 
io  Appendix ;  as  to  notes  of  issue  at  general  term,  see  Rule  41 ;  as  to  notice  of 
trial  in  supreme  court,  see  Rule  29. 

c.  Notice  of  trial  served  by  mail  is  sixteen  days.    See  s.  412,  post. 

d.  Where  all  the  defendants  appear,  but  only  some  of  them  put  in  an  answer, 
notice  of  trial  must  be  given  to  aU  the  defendants,  those  who  answer  and  those 
who  do  not  answer.     {Tracy  v.  iV.  Y.  Steam  Faucet  Co,,  1  E.  D.  Smith,  846.) 

e.  Where  there  are  two  actions  depending  between  the  same  parties,  and 
proseented  and  defended  by  the  same  attorney,  and  one  action  only  is  noticed 
for  trial,  the  notice  should  specify  the  action  intended  to  be  tried,  or  it  may  be 
considered  insufficient.  (Lesher  v.  Farmelee,  1  Wend.  22.)  And  if,  besides  the 
i^ues  to  .be  tried,  there  are  also  damages  to  be  assessed  on  a  default  entered  in 
^he  same  action,  the  notice  of  trial  should  also  express  the  plaintiff's  intention  to 
hftve  such  damages  assessed  by  the  jury  who  trv  the  issue.  (6  Cow.  599.)  [And 
where  an  answer  is  framed  with  a  view  to  ai&rmative  relief,  if  the  defendant 
notice  the  cause,  his  notice  should,  it  is  tliought,  express  his  intention  to  take 
judgment  for  such  relief] 

J.  If  no  notice  of  trial  be  given,  or  the  notice  be  irregular  or  insufficient,  and 
the  plaintiff  proceeds  to  trial,  and  obtains  a  verdict,  the  court,  on  application  of 
the  defendant,  will  set  the  verdict  aside.  (15  Johns.  R.  899;  1  Caines'  R.  154.) 
Bat  in  determining  the  sufficiency  of  the  notice,  the  court  will  inquire  whether 
the  attorney  or  party  was  misled  by  the  defect  (3  Caines'  R.  86,  138;  4  Gowen, 
<H);  11  Wend.  178);  and  for  this  purpose  they  will  look,  not  only  to  the  face  off 
the  notice,  but  to  other  circumstances.    (4  Cowen,  60.)    Thus,  where  the  name 
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of  one  of  the  parlies  was  written  Jennis,  instead  of  Teunis,  it  was  held  sofficient. 
(3  Gaines*  R.  138.)  So,  a  notice  of  trial  for  Tuesday  the  18th,  instead  of  Mondaj 
the  18th  (3  ib.  87),  or  for  the  third  Monday  instead  of  the  third  Tuesday,  the 
party  not  being  misled  (4  Cow.  60),  was  held  sufficient  And  where  the  notice 
of  trial  was  for  the  third  Tuesday  instead  of  the  third  Monday,  on  the  "Wednesday 
following  the  third  Tuesday  the  plaintiff  took  an  inquest.  A  motion  to  set  aside 
that  inquest  as  irregular  was  denied,  it  appearing  that  the  opj^site  attorney  had 
retained  the  notice,  and  had  not  been  misled  by  the  mistake  in  the  notice.  (N, 
Y.  Central  Ins.  Co.  v.  Kehey,  13  IIow.  635.)  If  the  opposite  attorney  thought 
the  notice  irregular  or  insufficient^  he  should  have  returned  it  immediately  after 
ita  receipt    (76.) 

A  dismissal  of  the  complaint  founded  upon  service  of  the  notice  of  trial  or 
hearing,  is  irregular  if  obtained  without  placing  the  cause  on  the  calendar. 
{Brovming  v.  Paige,  7  How.  487.) 

§  257.  [212.]     Order  of  disposing  of  issues  on  the  calendar. 

The  issues  on  the  calendar  shall  be  disposed  of  in  the  fol- 
lowing order;  unless,  for  the  convenience  of  parties  or  the 
dispatch  of  business,  the  court  shall  otherwise  direct : 

1 .  Issues  of  fact  to  be  tried  by  a  jury ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 

3.  Issues  of  law. 

a.  Actions  by  the  attorney-general  have  a  preference  on  the  calendar  fsee 
Laws  1850,  ch.  128,  p.  200;  Laws  1848,  p.  682;  Laws  1858,  ch.  87.  s.  1);  and  so 
have  issues  of  law(s.  255,  ante)\  and  cases  on  certiorari  (Rule  47);  and  actions 
against  corporationa»  on  notes  or  other  evidences  of  debt,  for  the  absolute  pay- 
ment of  money  on  demand  (2  R.  S.  459,  s.  11.) 


Chapter  III. 
Trial  iy  Jury, 

^  %  258.  [213.]     (Am'd  1851.)     Notice  of  tnal.     Separate 
'^trials. 

Either  party  giving  the  notice  may  bring  the  issue  to  trial, 
and  in  the  absence  of  the  adverse  party,  unless  the  court  for 
good  cause  otherwise  direct,  may  proceed  with  his  case,  and 
take  a  dismissal  of  the  complaint,  or  a  verdict  or  judgment,  as 
the  case  may  require.  A  separate  trial  between  a  plaintiff  and 
any  of  the  several  defendants  may  be  allowed  by  the  court, 
whenever,  in  its  opinion,  justice  will  thereby  be  promoted. 

h.  Affidavit  to  prevent  inquest. — An  affidavit  of  merits  is  necessary  to  prevent 
an  inquf st  (Dickerson  v.  Kimball,  1  Code  R.  88 ;  James  v.  Rxissell,  8  How.  824  ; 
1  Code  R.  113  ;  Sheldon  v.  Martiny  1  Code  Rep.  81 ;  Anderson  v.  Hough,  1  Code 
Rep.  50 ;  1  Sand.  271 ;  see  Rule  29.)  Exeept  only  in  the  case  of  an  answer  set- 
ting up  a  counter-claim  and  nothing  more.  {Potter  y.  Smith,  9  How.  262.)  Tlie 
Elaintiff  is  never  required  to  file  an  affidavit  of  merits,  semble  {Ryan  v.  Pricot,  5 
»enio,  163.)  One  affidavit  of  merits  to  prevent  an  inquest  is  sufficient,  though 
the  cause  be  several  times  noticed  for  trial  and  inquest.  (6  Co  wen,  45.)  And  if 
filed,  and  served  on  a  plaintiff's  attorney,  for  a  circuit  in  one  county,  it  has  been 
held  sufficient,  though  the  venue  be  afterwards  changed  to  another  county,  and 
the  cause  be  tried  in  the  latter,  {fb.)  But  an  affidavit  of  merits  made  and  used 
for  one  purpose  in  a  cause,  cannot  be  used  for  another;  e.  g.,  an  affidavit  to 
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ebMige  the  venue  will  not  be  reeeived  as  the  fonndation  of  a  motion  to  aet  aside 
a  default  for  ^want  of  a  plea.  (2  Hill,  409.)  And  a  verified  answer  was  held  not 
to  be  sufficient  to  prevent  the  taking  of  an  inquest  in  the  cause  at  the  circoit, 
oat  of  its  order  on  the  calendar.    (76.;  1  Code  Rep.  81,  118;  1  How.  166.) 

a.  Where  the  cause  is  called  in  its  order  the  defendant  may  appear  and 
defend,  although  no  affidavit  of  merits  be  filed.  {Starkweather  v.  Canwellf  I 
Vend.  77.) 

&.  JLffidavit,  hy  vahcm  to  be  made. — The  affidavit  must  in  general  be  made  by 
the  defendant  himself;  in  his  absence,  however,  it  may  be  made  by  his  attorney 
or  coaneel  (11  Johns.  R.  82);  or  his  agent  or  attorney  in  factsoecially  authorized 
to  defend  the  action.     {John$oH  v.  Lynch,  15  How^.  199.)     Wnere  made  by  the 
attorney,  counsel,  or  agent,  it  must  state  a  sufficient  excuse  for  not  being  mada 
by  the  defendant  personally.    (2  Cow.  581 ;  1  How.  62.)    Absenee  beyond  seas 
or  out  of  the  State  will  usually  be  deemed  sufficient    (Johnson  v.  Lyneh,  supra.) 
It  is  no  valid  objection  to  such  an  affidavit,  that  the  knowledge  of  the  defence  is 
sworn  to  be  derived  from  the  statements  of  the  defendant ;  for  this  is  all  the  infor- 
mation that,  as  a  general  rule,  the  attorney  can  ever  have.    (Id.)    It  would  be 
proper  that  the  affidavit  should  state,  not  only  that  the  deponent  has  been  fully 
mformed  of  the  facts  of  the  case,  but  his  inquiries  into  the  truth  of  those  facts, 
and  his  better  knowledge  of  them  by  means  of  such  inquiries,  Ac.    (Id.  202.)    In 
Pkilli2>9  V.  Blagae  (8  Johnsw  R.  141),  the  affidavit  was  made  by  the  attorney,  and 
itatea  that  the  defendant  was  absent  bevond  sea,  and  had  represented  to  him 
that  he  had  a  good,  and  substantial  defence  on  the  merits,  and,  from  his  repre- 
sentaUona  and  the  papers  produced,  he  verily  believed  there  was  a  defence. 
This  was  held  sufficient    In  Rooeevelt  v.  Dale  (2  Cow.  581),  the  attorney  made 
the  afiidavit,  swearing  to  a  good  defence  on  the  merits,  that  the  defendant  had 
left  the  city  of  New  York  for  Columbia  County,  and  did  not  return  in  time  to 
make  the  affidavit  This  was  held  insufficient  The  plaintiff  will  be  permitted  to 
impeach  the  excuse  for  the  affidavit  being  made  oy  any  one  other  than  the 
deiendanty  by  showing  thab  it  is  false  or  frivolous,  but  cannot  question  the 
existence   of  a  defence  sworn  to  in  due  form.    (Johuon  y. Lynch,  15  How  202, 
overruling  some  dicta  to  the  contrary.) 

e.  Where  a  maker  and  endorser  of  a  note  are  sued  in  one  action,  an  affidavit 
of  merits  by  the  maker  will  not  prevent  an  inauest  against  the  endorser,  unless 
it  appear  that  the  defence  of  both  is  identical.  (19  Wend.  125.)  And  where 
several  suits  are  brought  against  the  maker  and  endorsers  of  the  same  note^  an 
affidavit  of  merits  to  set  aside  an  inquest  in  all  the  causes  mav  be  made  by  the 
maker,  if  he  be  acquainted  with  the  facts,  and  the  defence  be  the  same  in  aU  the 
causes.     (6  Cowen,  895.) 

d.  jFhrtn  of  the  affidavit. — ^The  substance  of  the  ordinary  affidavit  is,  that  the 
defendant  has  fully  and  fairly  stated  the  case  to  his  counsel,  giving  the  name 
and  residence  of  such  counsel  (Rule  21),  and  that  he  has  a  good  and  substantial 
defence  on  the  merits  thereof,  as  he  is  advised  by  his  said  counsel,  after  such 
statement  made  as  aforesaid,  and  verily  believes  to  be  true.    (5  Johna  R.  885 ; 
16  t6L  3  )    The  language  of  the  affidavit  should  strictly  conform  to  the  rules  of 
the  court ;  otherwise,  it  may  be  treated  as  a  nullity  at  the  circuit   (2  Hill,  859.) 
An  affidavit  that  the  party  has  fully  and  fairly  stated  '*this  case,"  or  *'  his  case,^ 
to  counsel,  fairly  implies  that  he  has  stated  Uie  whole  case,  and  is  a  sufficient 
compliance,  in  that  particular,  with  the  rule.    (Jordan  v.  Oarrieon,  6  How.  6.) 
Bat  an  affidavit  that  he  has  stated  his  "  defence,"  or  "  the  facts  of  his  defence,^ 
to  counsel,  only  implies  that  he  has  stated  one  side  of  the  case,  and  is,  therefore, 
insofficient.      (22  Wend.  686;    2  Hill,  859;   Bicharde  y.  Stoetter,  I  Code  R.  Ill ; 
Tompkins  v.  Acer,  10  How.  810;  MIU  v.  Jones,  6  id  296.)    So,  an  affidavit  that 
uie  defendant  has  fully  and  fairly  stated  "the  facts  of  his  case,"  do.,  is  insuffi- 
cient    (1  Hill,  644.)    And  an  affidavit  which  alleged  that  the  defendant  had 
itated  **  his  case  in  this  cause/*  was  held  insufficient.  (Mlis  v.  Jones,  6  How.  296.) 
Nor  will  it  do  to  qualify  the  requisition  of  the  rule,  by  adding,  "  so  far  as  the 
facts  have  come  to  defendant's  knowledge,"  unless  a  sufficient  excuse  be  shown. 
(19  Wend.  617.)    An  affidavit  that  the  defendant  has  a  "  defence,  Ac,  to  the 
plaintiff's  declaration  filed  in  the  suit,"  Ac.  (1  How.  68),  or  "to  the  bond," 
^.,  or  '*  a  defence  in  the  action,"  without  stating  "  on  the  merits"  (4  Hill,  584 ; 
6  How.  14),  has  been  held  bad.    So,  where  the  person  described  aa  counsel  in 
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the  affidayit,  was  not,  in  faet,  a  counsellor,  altliongh  an  attornej,  the  affidavit 
was  insufficient.    (1  How.  74.) 

a.  Affidavit  to  he  filed  and  copy  eerved. — ^The  affidavit  is  to  be  filed,  and  a  copy, 
endorsed  with  a  notice  of  the  original  being  on  file,  served  on  the  plaintiff's 
attorney,  before  or  on  the  first  day  of  the  circuit  (15  Johns.  B.  630) ;  or  an  in- 
quest actually  taken.     (16  Hill,  368 ;  6  Abb.  512.) 

b.  Service  of  the  affidavit. — ITnder  the  former  practice  it  was  said  that  an 
affidavit  to  prevent  an  inquest  sometimes  might,  and  at  other  times  should,  be 
served  in  a  different  manner  from  what  is  required  in  relation  to  other  papers. 
At  the  circuit,  if  the  plaintiff's  attorney  was  not  present,  it  might  be  delivered 
to  the  counsel  having  the  cause  in  charge.  If  not  delivered  at  the  circuity  it 
riiould  be  served  in  such  a  way  that  it  will  probably  come  to  the  knowledge  of 
the  attorney  in  season  to  enable  him  to  communicate  with  the  counsel  before  the 
inquest  is  taken.  Accordingly,  when  the  affidavit  was  served  on  the  second  day 
of  the  circuit,  by  leaving  it  at  the  office  of  the  plaintiff's  attorney,  no  one  being 
in  at  the  time,  and  he  took  the  inquest  a  few  moments  afterwards,  but  without 
knowing  that  the  affidavit  had  been  served^  his  proceedings  were  held  regular. 
(6  Hill,  868.) 

e.  Inquest,  when  it  may  he  toAren.—- An  inquest  may  be  taken  on  any  day  after 
tbe  first  day  of  the  circuit,  immediately  after  the  opening  of  the  court  (Rule  29) 
but  not  after  the  trial  of  a  litigated  cause  has  commenced.  {Nicholtt  v.  Chapman, 
9  Wend.  451),  or  after  the  Jury  have  been  discharged.  (Diekinton  v.  Kimball, 
1  Code  Rep.  88 ;  Hinee  v.  iJavti,  6  How.  118  ;  1  Code  Rep.,  K  a,  407.) 

d.  In  the  superior  court  an  inquest  cannot  be  regularly  taken  on  the  first  day 
of  a  trial  term,  unless  the  action  is  regularly  called  on  that  day  upon  the 
calendar.    (Smith  v.  Brown,  1  Buer,  665.) 

e.  The  plaintiff  cannot  take  an  inquest  at  a  circuit  for  which  he  has  not  served  a 
notice  of  trial,  although  he  has  been  called  there  by  a  notice  of  the  defendant. 
(Potter  V.  Davison,  8  Abb.  43.) 

/.  An  inquest  out  of  the  order  of  causes  upon  the  calendar  ean  regularly  be  taken 
at  the  opening  of  the  court,  and  only  at  that  time.  Where,  at  the  opening  of 
the  court,  the  plaintiff  asks  to  take  an  inquest,  and  he  by  direction  of  the  court 
waits  till  a  cause  then  on  trial  is  concluded,  and  then  takes  an  inquest, — it  is 
irregular,  but  will  be  set  aside  without  costs.  In  such  a  case  the  proper  course 
is  to  defer  taking  an  inquest  until  it  can  be  done  at  the  opening  of  the  courts 
(Anon.,  MS.,  Superior  Ct  ;  see  6  Abb.  612.) 

ff.  Where  a  motion  to  change  the  place  of  trial  was  made  by  the  defendant,  and 
after  the  motion  had  been  heard,  and  while  the  question  was  under  advisement, 
the  cause  was  reached  on  the  calendar,  and  the  plaintiff  took  an  inquest.  There 
was  no  stay  of  proceedings.  The  motion  was  subsequently  granted.  Held,  that 
the  decision  related  back  to  the  time  of  making  the  motion  and  made  the  inqneet 
irregular  ;  but  the  inquest  would  have  been  regular  if  the  decision  on  the  motion 
to  change  the  place  of  trial  had  b^n  denied.   (  Wilton  v.  Henderson,  15  How.  90.) 

A.  Proceedings  on  inquest. — ^Upon  an  inquest  the  defendant  has  a  right  to 
appear,  and  cross-examine  the  plamtiff's  witnesses  ;  but  he  cannot  prove  a  de- 
fence by  them,  nor  examine  witnesses  on  his  own  behalf.  He  may,  however, 
object  to  the  plaintiff's  evidence,  and  except  to  the  judge's  opinion,  as  in  ordinary 
eases.  So,  the  plaintiff  may  be  nonsuited  if  he  fail  to  make  out  his  case.  (  Willxt 
V.  Green,  1  Wend.  78 ;  Hartness  v.  Boyd,  5  ih.  563.)  (See  in  note  to  sect.  246.) 

t.  Where  there  is  a  counter-claim,  not  denied,  and  the  plaintiff  takes  an  inquest, 
the  amount  of  the  eounter-claim  must  be  allowed  the  defendant.  (Potter  v. 
Smith,  9  How.  262.) 

j.  An  action  at  issue  upon  issues  of  fact  only,  and  noticed  for  trial,  and  placed 
upon  the  calendar,  if  the  defendant  fails  to  appear  when  it  is  reached  in  its  order, 
must  be  tried  b^  the  court  and  jury,  or  by  the  court  alone  if  the  plaintiff  elects 
to  treat  the  failure  of  the  defendant  to  appear  as  a  waiver  by  nim  of  a  trial 
by  jury.  The  plaintiff  cannot  in  such  a  case  take  an  order  to  have  his  damages 
assessed  by  a  sheriff's  jury.  (Giberton  v.  Fleischel,  5  Duer,  652  ;  Dolan  v.  Petty, 
4  Sand.  673) 

k.  Waiving  or  setting  aside  inquest — ^A  party  who  has  taken  an  inquest  regularly 
is  not  bound  to  waive  it,  he  may  put  the  adverse  party  to  his  motion.  (Smith  y. 
Howard,  12  Wend.  128.)  An  inquest  regularly  taken  will  not  beset  aside,  where 
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Happean  tiiat  the  answer  was  insafficient  or  fiiyolons.  {Sunt  y.  MaiU,  1  Code 
Bep.  118.)  On  Betting  aside  a  regular  inqnesti  defendant  was  put  under  terms  of 
withdrawing  a  plea  of  the  statute  of  limitations  (Fox  y.  Baicer,  2  Wend.  244) ; 
and  the  superior  court  refused  to  set  aside  an  ioquest  regularly  taken,  where  the 
only  defence  was  usury.  (MorrU  y.  Slatery,  6  Abh.  74.)  So,  the  court  refused 
to  set  aside  an  inquest  because  the  action  was  improperl^r  brought  in  the  name 
of  husband  and  wife,  or  for  a  yariance  between  the  complaint  and  judgment,  and 
the  proof,  nor  because  the  jndge  allowed  an  amendment  by  which  the  amoimt  of 
plaintiff's  reooyery  was  increased.    (Buraer  y.  Baker,  4  Aob.  11.) 

a.  When  the  cause  is  reached  ana  called,  and  an  inquest  taken  in  the  absence 
of  the  defendant's  counsel,  semble  his  actual  engagement  at  the  time  at  another 
court,  is  not  a  ground  for  opening  the  default.  {Morris  y.  Slaiery,  6  Abb.  74.) 
After  a  default  regularly  taken,  the  same  will  not  be  opened,  upon  a  mere  gene- 
ral affidavit  of  merits.  The  partj  must  disclose  the  nature  of  his  defence  so  that 
the  court  may  judge  whether  it  is  meritorious.  (McOaffigan  y.  Jenkins^  1  Barb. 
SI  ;  Ferrutac  y.  Tnom^  ib.  42.)  If  a  married  woman  is  sued  as  a  fefne  sole,  and 
die  allows  judgment  to  pass  by  default^  and  it  appears  ehe  obtained  the  credit  by 
representing  herself  as  a  widow — the  court  will  not  on  motion  relieye  her  from 
the  judgment,  but  leaye  her  to  an  appeal.    {Genet  y.  Dtuenbury,  2  Buer,  679.) 

6.  Issuer  cannot  he  tried  until  all  the  defendants  liave  answered, — ^The  rule  require 
ing  an  issue  of  law  or  fact  to  be  joined  in  regard  to  eyery  defendant,  except  those 
who  are  defaulted  before  the  cause  could  be  brought  to  argument,  has  not  been 
abrogated  {Bvmham  y.  JDeBevoise,  8  How.  169  ;  and  see  Ward  y.  Devoey,  12  tdL 
193) ;  and  if  an  action  is  brought  to  trial  upon  the  answers  of  some  of  the  defend- 
ants only,  when  the  others  have  not  been  seryed  with  tlie  summons  or  appeared 
in  the  action, — on  these  facts  appearing  the  court  will  not  permit  the  trial  to  pro- 
ceed.   {Powell  y.  JPlnch,  5  Duer,  666.) 

e.  The  action  must  be  ready  for  trial  as  to  all  the  defendants. — An  action  cannot 
r^ularly  be  brought  to  triid  until  it  is  in  such  a  situation  that  a  final  judgment 
can  be  rendered  between  all  the  parties.  It  cannot  be  tried  in  sections  without 
leaye  of  the  courts  K'or  where  an  action  is  at  issue  as  against  all  of  seyeral  de- 
fendants, can  any  one  of  them  giye  notice  of  trial,  and  upon  the  failure  of  the 
plaintiff  to  appear,  take  a  judgment  against  him  by  default.  The  cause  must  not 
only  be  in  readiness  for  trial  as  between  all  the  parties  to  the  action,  but  it  must 
alsohaye  been  noticed  for  trial  by  all  the  defendants  who  have  a  right  to  appear 
on  the  trial  and  move  for  judgment  against  the  plaintiff!  Where  the  cause  has 
not  been  noticed  for  trial  "by  the  plaintiff,  and  but  one  of  seyeral  defendants  who 
has  appeared  and  answered  has  noticed  it,  no  effectual  trial  can  be  had.  Of  course, 
the  plaintiff  cannot  be  forced  to  trial  in  such  a  case.  ( Ward  y.  Dewey,  12  How. 
198  ;  and  see  TVaey  v.  JV.  T.  Steam  Faucit  Co.,  1  E.  D.  Smith,  846,  ante^  p.  847  d\ 

d.  Proceedings  on  the  trial. — Where  a  cause  was  reached  at  the  circuit,  and 
called  on  for  trial  by  the  defendants ;  whereupon  the  plaintiff  applied  for  a  post- 
ponement, which  was  denied.  He  then  gaye  notice  of  discontinuance,  and  made 
a  tender  of  costs  ;  ten  days  afterwards,  but  during  the  same  circuit,  the  judge 
at  the  circuit  made  an  order,  dismissing  the  complaint  with  costs  and  directing 
an  extra  allowance, — held  that  the  juc^e  had  jurisdiction  to  make  such  order. 
{Moffat  V.  Ford,  14  Barb.  577.) 

e.  Where  parties  proceed  to  trial  before  a  jury  without  ol^eotion  to  the  man- 
ner in  which  such  jury  was  empannelled  or  sworn,  it  is  too  late  after  yerdict  to 
make  such  objection.  {Dayharsh  y.  Mws,  1  Selden,  531  ;  Mayor  of  New  York  y. 
Mason,  1  Abb.  352  ;  Hardenburgh  y.  Crary,  15  How.  807.) 

/.    The  court  may  disregard  irrelevant  allegations  and  immaterial  issues.   {Fox 
y.  Bunt,  8  How.  18  ;  Coming  y.  Coming,  2  Selden,  97.)     ^ 

g.  Fxamination  of  witnesses.-^The  court  may  in  its  discretion  allow  leading 
questions  to  a  witness  {Cheney  y.  Arnold,  1 8  Barb.  434 ;  Budlong  y.  Van  Nostrand, 
24  id.  20) ;  may  allow  further  testimony  after  a  party  has  closed  his  case  {Chan- 
cel y.  Barclay,  I  E.  B.  Smith,  884) ;  or  to  recall  a  witness  after  the  cause  has  been 
submitted  to  the  jury  {Stacy  y.  Cfraham,  8  Duer,  444),  and  may  control  the 
oross-examination  {Peck  y.  Richmond,  2  E.  D.  Smith,  880.)  After  a  witness  has 
been  onee  examined,  unless  requested  to  remain  he  may  leave  the  court.  {Shef- 
field V.  Rochester  R.  R.  Co.,  21  Barb.  839.)  If  the  opposite  party  desire  to  cross- 
examine  him,  it  should  be  done  while  he  is  on  the  stand.    (Id.)    As  to  the  time 
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and  manner  of  examining  a  witnees  as  to  his  oompetency  (see  Seely  v.  MngeU,  17 
Barb.  580.)  The  i)arty  patdog  a  witness  on  the  stand  may  be  required  by  his 
adversary  to  state  in  advance  what  he  proposes  to  prove  by  him.  {peal  v.  Fineht 
1  Eer.  128.) 

€L.  Counsel  addretsing  Jury. — ^Whether  counsel  shall  be  permitted  to  address 
the  jury  is  in  the  discretion  of  the  court  {The  People  v.  Cook,  4  Selden,  67)  ;  and 
the  court  will  restrain  the  observations  of  counsel  to  the  points  in  issue.  (8 
Wend.  570.) 

b.  Bequest  to  charge, — ^A  request  to  charge  should  be  in  such  form  that  the 
court  may  properly  charge  in  the  very  terms  of  the  request  without  qualification. 
{Carpenter  v.  Stillwell,  1  Eernan,  61 ;  Booth  v.  Stoeezey,  4  Selden,  276  ;  Snell  ▼. 
Bnell,  8  Abb.  426.) 

e.  Jury — ^The  jury  in  retiring  to  deliberate  may  take  with  them  any  papers 
read  in  evidence  on  the  trial    {ffowland  v.  Willette,  5  Seld.  170.) 

d.  In  an  action  against  the  several  parties  to  a  bill  or  note,  jointly  under  the 
act  of  April  25,  1832,  if  the  trial  was  put  off  by  any  of  such  parties  for  if  one  of 
them  filed  an  affidavit  of  merits,  19  Wend.  125],  the  plaintiff  might  proceed  to 
trial  or  inquest  against  the  others,  in  the  same  manner  as  if  the  suit  had  been 
commenced  against  such  other  parties  only,  and  the  action  was  thereby  severed, 
(Laws  of  1835,  p.  248,  s.  2.)  But  unless  the  trial  was  so  put  off,  the  plaintiff  was 
not  at  liberty  to  sever  Uie  action  as  between  two  defendants  who  had  pleaded, 
and  proceed  to  trial  or  inquest  against  one  only.  (4  Hill,  568.)  Nor  can  the  ac- 
tion in  any  case  be  severed  as  to  the  joint  makers  of  a  note  or  bill,  and  judgment 
taken  against  one  of  them,  without  the  other,  whether  they  be  sued  jointly,  with 
endorsers  or  not  {Id.  85). 
See  notes  to  section  252,  256,  and  274. 

§259.  [214.]  (Am'd  1851.)  Cowt  to  le  furnished  with 
copy  pleadings^  <&o. 

When  the  issue  shall  be  brought  to  trial  by  the  plaintiff,  he 
shall  famish  the  court  with  a  copy  of  the  summons  and  plead- 
ings, with  tlie  offer  of  defendant,  if  any  shall  have  been  made. 
When  the  issue  shall  be  brought  to  trial  by  the  defendant,  and 
the  plaintiff  shall  neglect  or  refuse  to  furnish  the  court  with  a 
copy  of  the  summons  and  pleadings  and  the  offer  of  the  defend- 
ant, the  same  may  be  famished  by  the  defendant. 

§  260.  [215.]  (Am'd  1849.)  General  and  special  verdicts 
dejmed, 

A  general  verdict  is  that  by  which  the  jury  pronounce  gen- 
erally upon  all  or  any  of  the  issues,  either  in  favor  of  the  plain- 
tiff or  defendant.  A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court. 

0.  A  special  verdict  must  state  the  facts  proved,  not  the  evidence  g^ven  to 
prove  the  facts.  (5  Hill,  634  ;  4  ih,  171.  And  see  Sisson  v.  Barrett,  2  Coms. 
406.)  It  is  an  established  rule  that  in  deciding  on  special  verdicts^  the  court 
cannot  pass  on  any  fact  not  stated  or  derivable  from  the  facts  appearing  by  such 
verdict  (  Willianu  v.  Jackeon,  5  Johns.  R.  502),  except  such  as  are  admitted  by 
the  pleadings.  {Barto  v.  Himrod,  4  Selden,  488.)  The  requisites  of  a  special 
verdict  are  the  same  now  that  they  were  before  the  code.  (  Willianu  v.  Willis, 
7  Abb.  90.)  Certain  facts  in  issue  were  admitted  on  the  trial,  and  only  one  issue 
submitted  upon  which  the  jury  found  **  for  the  plainti£"  Held  not  a  special 
verdict.    (Id) 
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§  261.  [216.]  (Am'd  1849.)  When  jury  may  render  either 
general  or  special  ^verdict,,  and  when  court  may  direct  special 
finding. 

In  an  action  for  the  recovery  of  specific  personal  property, 
if  the  property  have  not  been  delivered  to  the  plaintiff,  or  the 
defendant  by  his  answer  claim  a  return  thereof,  the  jury  shall 
assess  the  value  of  the  property,  if  their  verdict  be  in  favor 
of  the  plaintiif,  or  if  they  find  in  favor  of  the  defendant,  and 
that  lie  is  entitled  to  a  return  thereof;  and  may  at  the  same 
time  assess  the  damages,  if  any  are  claimed  in  the  complaint 
or  answer,  which  the  prevailing  party  has  sustained  by  reason 
of  the  detention,  or  taking  and  withholding  such  property. 

In  every  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury  in  their  discretion,  may  render  a  gene- 
ral or  special  verdict.  In  all  other  cases,  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writing  upon  all  or  any  of 
the  issues ;  and  in  all  cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  shall  be  filed  with  the  clerk  and 
entered  upon  the  minutes. 

a.  In  action*  to  recover  personal  property. — ^In  actions  to  recover  the  possession 

of  personal  property,  and  damages  for  its  detention,  a  general  verdict  is  proper. 

1st.  Where  there  has  not  been  a  delivery  of  the  property  to  the  plaintiff,  nod 

the  answer  does  not  d^ny  the  value  of  the  property  claimed  to  be  as  stated  in 

the  eomplaint;   2d.  Where  the  property  has  been  delivered  to  the  plaintiff,  and 

the  answer  does  not  claim  a  re-delivery.    (Archer  v.  Boudinety  1  Cod«  Rep,, 

N.  S.,  372.)    Where  the  property  has  been  delivered  to  the  plaintiff  he  cannot 

elect  to  take  judgment  for  the  value ;  but  where  it  has  not  been  delivered  to  him, 

the  judgment  should  be  in  the  alternative.     (Rockwell  v.  Saunders,  19  Barb.  474.) 

In  an  action  against  several  defendants,  to  recover  possession  of  personal  property, 

the  court  may  adjudge  a  return  of  the  goods  in  favor  of  such  of  the  defendants 

as  shall  appear  to  be  entitled  to  a  return,  and  to  refuse  it  as  to  the  others. 

(Woodburn  v.  Cftamberlin,  17  Barb.  446.)    Althongh  the  jury  find  the  exclusive 

posaeseioo  of  the  goods  to  be  in  one  of  the  defendants,  ihvy  are  not  bound  to 

render  a  general  verdict  in  favor  of  all  the  defendants.     (76.)    And  where  in 

such  an  action  a  portion  of  the  defendants  claim  the  entire  possession,  by  virtue 

of  a  chattel  mortgage,  in  hostility  both  to  their  co-defendant  (the  sheriff)  and  the 

plaintiff,  and  the  proof  shows  that  the  sheriff  levied  upon  the  property,  and 

neld  it  in  subserviency  to  the  mortgage,  it  is  not  necessary  that  the  jury  should 

determine  by  their  verdict  the  value  of  the  property  admitted  by  the  mortg^eea 

to  be  in  their  possession.     A  general  assessment  of  the  whole  value  is  all  that  is 

necessary,     (lb.) 

h.  Part  for  plaintiff  and  part  for  defendant. — In  ease  of  several  issues,  the 
jnrj  may  find  some  for  the  plaintiff  and  some  for  the  defendant  (1  Arch.  Pr. 
213.)  8o  in  an  action  in  form  ex  delicto  against  several  defendants,  the  jury 
may  find  one  guilty  and  acquit  another.  (1  Cow.  322;  14  Johns.  B.  166; 
2  lb.  382.)  As  to  a  separate  acquittal  of  one  defendant  in  order  to  make 
him  a  witness  for  his  co-defendant,  see  3  Ilill,  104;  4  lb,  549;  6  lb,  683; 
6  Ohio  R.  141. 
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a.  Damages  exceeding  amount  claimed. — ^The  jarj  can  in  no  caM  giye  damages 
for  an  amount  exceeding  the  amount  claimed  by  the  complaint ;  and  it  is  the 
duty  of  the  clerk,  if  the  jury  find  a  verdict  for  greater  damages,  to  enter  it  for 
the  amount  claimed  merely.  If,  however,  entered  for  more,  the  plaintiff  may- 
remit  the  exceas.  (5  Hill,  76  ;  4  M.  &  S.  94.)  Or  the  plaintiff  may  have  leave 
to  amend  his  complaint  by  increasing  the  amount  of  damages;  out  sueh  an 
amendment  will  only  be  allowed  on  condition  that  the  plaintiff  submit  to  a  new 
trial  (^Bowman  v.  Earle^  8  Duer,  691)  if  the  defendant  desires  it.  (Coming  v. 
Coming,  1  Code  Rep.,  N.  S.,  861 ;  2  Selden,  97.)  Where  the  jury  gave  a  verdict 
for  an  amount  exceeding  the  amount  claimed  by  the  complaint,  and  the  judge  on 
the  tiial  allowed  an  amendment  of  the  complaint  by  increasing  the  amount  of 
damages  claimed,  and  without  imposing  any  terms,  and  judgment  was  entered 
for  the  amount  of  the  verdict ;  and  the  general  term  afterwards  vacated  the 
oi'der  allowing  the  amendment,  and  gave  leave  to  the  plaintiff  to  remit  the 
damages  so  far  as  they  exceeded  the  amount  originally  demanded,  and,  that 
being  done,  affirmed  the  judgment  for  that  amount,  with  costs,  reversing  it  as  to 
the  excess, — on  appeal  to  the  court  of  appeals  that  judgment  was  affirm^.    (Id.\ 

d.  Interest, — In  actions  of  assumpsit,  it  is  usu^l  to  calculate  interest,  and 
have  it  assessed  by  the  jury  as  part  of  the  plaintiff's  damages;  and  interest  is 
always  allowed  on  promissory  notes,  bills  of  ezehange,  and  goods  sold  at  a  speci- 
fied credit;  and  senerally,  it  is  allowable  by  way  of  damages,  in  assessing 
damages  for  breach  of  a  contract  (3  Wend.  356 ;  16  Johns.  K.  24^  88 ;  I  Jb,  315 ; 
Dana  v.  Fielder,  2  Kernan,  40.)  It  is  recoverable  on  contracts  fur  the  pavmeat 
of  money,  from  the  time  the  principal  ought  to  have  been  paid  (7  Wend.  109  ; 
20  lb.  51 ;  Purdif  v.  Phillips,  1  Kernan,  406),  and  is  always  properly  chargeable 
where  there  is  either  an  express  or  implied  agreement  to  pay  it.  (7  Wend.  818.) 
But  interest  is  not  recoverable  on  uncertain  and  unliquidated  demands  (1  Johns. 
R.  815 ;  6  76.  45);  and,  therefore,  it  is  not  allowable  on  an  unliquidated  account 
for  board  (17  Barb.  454),  or  for  medical  attendance,  no  date  being  proved  {4  £.  D. 
Smith,  18),  or  for  work  and  labor  (7  Wend.  178 ;  8  Cow.  893 ;  4  76.  496),  or  goods 
sold  and  delivered  (76. 6;  76. 198),  where  no  time  is  fixed  for  payment  (Ib.)t  unless 
there  be  an  express  agreement  to  allow  interest,  or  unless  there  are  circumstances 
from  which  such  agreement  can  be  inferred.  (76.  ;  8  76. 496 ;  8  76.  898 ;  5  lb.  587 ; 
6  Johns.  R.  45.)  In  actions  on  policies  of  insurance,  where  there  is  no  doubt  as  to 
the  amount  of  the  loss,  interest  is  allowed  from  the  time  of  payment  specified  ia 
the  policy.  (28  Wend.  545;  1  Johns.  R.  815;  2  Hill,  589;  1  76.  261.)  In  aa 
action  of  debt  on  judgment,  interest  is  recoverable  from  the  time  of  its  rendition. 
(8  Wend.  496 ;  22  Wend.  157 ;  8  Hill,  426.)  In  debt  on  bond,  interest  is  not 
recoverable  beyond  the  amount  of  the  penalty,  where  the  judgment  has  not  been 
delayed  on  the  part  of  the  defendant.  (1  Johns.  R.  843 ;  8  Caines  R.  48 ;  Lgon 
V.  Clarke,  4  Selden,  148.)  In  covenant  for  a  certain  sum  due  for  rent,  and  pay- 
able in  money,  interest  is  allowable.  (4  Johns.  R.  188;  and  see  Livingston  "v. 
Miller,  1  Eeroan,  80.)  And  so  it  is  in  an  action  for  use  and  occupation.  {Ten, 
Eyeh  v.  Honghtaling,  12  How.  528.)  In  trespass  for  taking  goods  (8  Johns.  R. 
446),  and  in  trover  (76.  2;  76.  280;  4  Cow.  58  ;  7  Wend.  854;  8  76.  505),  interest 
may  be  allowed  on  the  value  of  the  chattels,  from  the  time  of  the  trespass  or 
conversion,  by  way  of  damages.  Where  interest  ia  improperly  allowed,  the 
verdict  will  not  for  that  cause  be  set  aside,  but  the  plaintiff  will  be  allowed  to 
remit.   (8  Wend.  525.)  Interest  on  l^aciea^   (Bradley  v.  Faulkner,  2  Kernan,  472.) 

6.  Double  and  treble  damaaes. — At  common  law  the  damages  are  always 
single ;  but  double  and  treble  dfamages  are,  in  some  cases,  given  by  statute.  The 
jury  may,  in  such  cases,  double  and  treble  the  damages  themselves,  and  the 
court  will  intend  that  they  have  done  so,  unless  the  verdict  be  in  terms  for 
single  damages.  (1  Cow.  175.)  The  proper  course,  however,  is  for  the  jury  to 
find  single  damages  only,  and  the  court  then,  on  motion,  will  double  or  treble 
them  as  the  ease  may  require.  (1  Gallison,  26,  479;  25  Wend.  420.)  To  entitle 
the  plaintiff  to  double  or  treble  damages,  the  declaration  must  distinctly  refer  to 
the  statute.    (1  Cow.  175.) 

€.  Severance  of  damages, — ^Where  the  defendants  in  trespass  join  in  pleading, 
the  jury,  if  they  find  them  jointly  guilty,  cannot  sever  the  damages.  (5  Burr. 
2790;  6  T.  R.  189;  O'Shea  v.  Kirker,  8  Abb.  69.)  So  though  they  sever  in 
pleading^  or  one  suffer  judgment  by  default^  if  there  be  but  one  trespass^  and 
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hts\h  are  foaa^  gniltj  of  the  whole  trespass.  (6  Cow.  818.)  But  they  may  find 
one  of  them  guilty  of  the  tre8paf>s  al  one  time,  and  another  at  another  (11  Co.  5 
h.\  or  one  of  them  gnilty  of  one  part  of  the  trespass,  and  another  of  another 
(Cro.  Car.  54),  or  some  gnilty  of  the  whole  trespass,  and  others  guilty  of  a  part 
only  (Cro.  El.  860);  in  all  which  cases  the  jury  may  assess  several  damages.  (1 
Areh.  Pr.  218.)  Also,  where  the  defendants  plead  severally,  if  they  be  found 
guilty  of  the  same  act  of  trespass  the  jury  cannot  sever  the  damages.  (Cro.  £L 
6W;  11  Co.  6  a,  7  a;  1  Arch.  Pr.  219.)  ^Vhere  the  jury  sever  the  damac^es  by 
mistake,  the  plaintiff  may  cure  the  defect  by  takmg  judgment  de  meiioribut 
iammig  against  one,  and  entering  a  nolle  prouqui  as  to  the  other  (6  T.  K.  199  ;  1 
WilsL  306 ;  a  Shea  v.  Kirker,  8  Abb.  69 ;  Turner  v.  McCarthy,  4  E.  D.  Smith,  247), 
or  bj  entering  a  remittitur  as  to  the  lesser  damages,  he  may  have  juds^ment  for 
the  greater  damages  against  both.     (Cro.  Car.  192;  1  Wils.  80;  Arch.  Pr.  219.) 

«k  Where  there  are  separate  snits  against  several  joint  trespassers,  and  the 
^aintiff  recovers,  he  can  have  bat  one  satisfaction.  But  he  may  assess  the 
aamages  separately,  and  then  elect  de  melioribiu  damnis,  and  recover  costs 
against  each.     (8  Cow.  Ill ;  Beal  v.  Fineh,  1  Kernan,  128.) 

b.  Where  d^ault  and  interlocutory  judgment  have  been  previously  entered, 
in  ^e  action,  as  to  one  or  more  of  several  defendants,  or  as  to  one  or  more  of 
several  counts,  and  the  jury  find  a  verdict  on  the  issue  for  the  plaintiff,  they 
nmst  assess  the  damages  for  the  whole,  or  against  all  the  defendants.  (6  Cow, 
699 ;  11  Co.  0 ;  2  Bos.  &  Pul.  163.)  But  where  some  of  several  defendants  suffer 
a  deGsnlt,  and  those  who  plead  to  issue  are  acquitted  at  the  trial,  the  jury  shall, 
in  some  instances,  assess  aamages  against  those  who  have  let  judgment  go  by 
default,  and  in  others  not;  the  rule  in  such  cases  beinc;,  that  where  the  plea  of 
one  of  the  defendants  is  such  as  shows  that  the  plaintiff  could  have  no  cause  of 
action  against  any  of  them  (as  payment  of  the  plainiiff*s  demand),  such  plea 
shall  operate  or  enure  to  the  benefit  of  all ;  otherwise  where  the  plea  merely 
operates  in  discharge  of  the  party  pleading  it.  (10  Pick.  291 ;  2  Ld.  Raym.  1372 ; 
aStra.  1108,  1222;  2  Chitt.  R.  136.) 

e.  Where  there  are  several  counts,  the  jury  may  give  entire  damages,  or  they 
may  sever  them,  and  give  damages  on  each  count  or  each  class  of  counts.  (Arch. 
K.  r.  233.)  If  they  give  entire  damages,  and  one  count  turns  out  to  be  bad,  the 
defendant  might  move  in  arrest  of  judgment  (2  DougL  780 ;  6  T.  R.  691 ;  5  Johns. 
K.  435;  11  ib,  986),  or  bring  error  (Arch.  N.  P.  283;  9  Wend.  660),  unless  the 
error  could  be  remedied  by  amendment  (1  DougL  376 ;  1  Bos.  <fe  Pul.  829;  1 
Arch.  Pr.  219.) 

d  Contingent  damages, — ^Where  there  is  an  issue  of  law  remaining  to  be  ar« 
gned  in  the  action,  the  jury,  where  they  find  for  the  plaintiff,  usually  assess  con- 
tLngent  (i.  e.,  conditional)  damages,  to  become  absolute  in  case  the  demurrer  shall 
be  decided  for  the  plaintiff.  (2  Tidd's  Pr.  778  (717.)  But  where  the  issue  in  fact 
goes  to  the  whole  declaration,  there  is  no  necessity  for  an  assessment  of  contin- 
gent damages.    (19  Wend,  680.  > 

e.  Altering  verdict. — After  the  jury  have  pronounced  their  verdict,  they  may 
alter  and  correct  it^  before  it  is  received  and  recorded.  And  the  court  may  also 
send  them  out  again  to  reconsider  their  verdict,  if  it  appears  to  be  a  mistaken 
one,  before  it  is  received.    (7  Johns.  R.  32.) 

/.  Polling  jurtf. — The  jury  may  be  polled  at  the  instance  of  either  party,  and 
then  any  of  them  may  dissent  from  it  (7  Johns.  R.  82 ;  3  Cow.  28),  in  which  case 
the  jury  may  be  again  sent  out  (2  Wend,  352 ;  8  Johns.  R.  255.)  A  party, 
a^lnst  whom  a  verdict  is  declared,  has  an  absolute  right  to  poll  the  jury  at  an^ 
time  before  the  verdict  is  entered.  In  polling  the  jury  the  inquiry  is,  "  Is  this 
your  verdict?"  and  the  court  cannot  be  required  to  have  the  question  put,  "Is 
this  your  verdict  against  each  and  both  of  tne  defendants !**  (Lobar  v.  Koplin, 
4  Comsw  647.) 

§  2G2.  [217.]  On  special  finding  with  general  verdict^  fot- 
Toer  to  control. 

Where  a  special  finding  of  facts  shall  be  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and  the 
court  shall  give  judgment  accordingly. 
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§  263.  [218.]  (Am'd  1851.)  Jury  to  assess  defendants  damr- 
ages  in  certain  cases. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for 
the  recovery  of  money,  or  for  the  defendant  when  a  set-off  for 
the  recovery  of  money  is  established,  beyond  the  amount  of 
the  plaintiff's  claim  as  established,  the  jury  must  also  assess 
the  amount  of  the  recovery  ;  they  may  also,  under  the  direc- 
tion of  the  court,  assess  the  amount  of  the  recovery  when  the 
court  give  judgment  for  the  plaintiff  on  the  answer.  If  a  set- 
off, established  at  the  trial,  exceed  the  plaintiff's  demand  so 
established,  judgment  for  the  defendant  must  be  given  for  the 
excess ;  or  if  it  appear  that  the  defendant  is  entitled  to  any- 
other  affirmative  relief,  judgment  must  be  given  accordingly. 

§264.  [219.]  (Am'd  1851— 1852.)  Entry  of  the  verdict. 
Motion  for  new  trial. 

(1)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial,  the 
names  of  the  jurors  and  witnesses,  the  verdict,  and  either  the 
judgment  rendered  thereon,  or  an  order  that  the  cause  be 
reserved  for  argument  or  farther  consideration.  If  a  different 
direction  be  not  given  by  the  court,  the  clerk  must  enter  judg- 
ment in  conformity  with  the  verdict.  (2)  If  an  exception  be 
taken,  it  may  be  reduced  to  writing  at  the  time,  or  entered  in 
the  judge's  minutes,  and  afterwards  settled  as  provided  by  the 
rules  of  the  court,  and  then  stated  in  writing  in  a  case,  or  sep- 
arately, with  so  much  of  the  evidence  as  may  be  material  to 
the  questions  to  be  raised,  but  need  not  be  sealed  or  signed, 
nor  need  a  bill  of  exceptions  be  made.  (3)  If  the  exceptions 
be  in  the  first  instance  stated  in  a  case,  and  it  be  afterwards 
necessary  to  separate  them,  the  separatiom  may  be  made  under 
the  direction  of  the  court,  or  a  judge  thereof.  (4)  The  judge 
who  tries  the  cause  may,  in  his  discretion,  entertain  a  motion 
to  be  made  on  his  minutes  to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages ;  but  such  motion  in  actions  hereafter  tried, 
it*  heard  upon  the  minutes,  can  only  be  heard  at  the  same  term 
or  circuit  at  which  the  trial  is  had.  When  such  motion  is 
heard  and  decided  upon  the  minutes  of  the  judge,  and  an  ap- 
peal is  taken  from  the  decision,  a  case  or  exceptions  must  be 
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settled  in  the  usual  form,  upon  which  the  argument  of  the 
appeal  must  be  had. 

a  If9le  to  Part  1. — Judgment  mutt  be  entered  on  the  direction  of  the 
f%8  at  the  circuit  (a.  264),  except  wnly  in  tv>o  instances.  Theee  are: — 
Uni:  Where  a  party  takes  an  exception  on  the  trial,  on  which  he  desires 
to  moTe  for  a  ne-w  trial,  the  jndge  may  order  the  exoeplion  to  be  argued,  in  the 
fiisk  instance^  at  the  general  term,  and  judgment  to  be  there  given ;  Second : 
IHiere  upon  the  trial  an  uncontrorerted  state  of  fiicts  is  presented,  involving  only 
a  ^eitioQ  of  law,  in  that  case  the  judge  may  direct  a  verdict  subject  to  the 
cpnion  of  the  court  (Cobb  v.  Ctfmish,  16  N.  Y.  602;  6  Abb.  129;  16  How. 
4OT.) 

i  y(Ue  to  Part  8. — ^This  implies  it  may  become  necessary  to  separate  cxcep- 
tioiii  when  inserted  in  a  case  {OUchrUt  v.  Steventon,  1  How.  2*75) ;  where  the 
exeeptioDs  are  in  the  first  instance  stated  in  a  case  containing  matter  not  neces- 
Buy  to  present  the  legal  questions  arising  upon  them,  the  party  desiring  a  review 
ia  uie  court  of  appeals  should  procure  the  exceptions  to  be  separated  from  the 
case  by  or  under  me  direction  of  the  court  below,  or  a  instiee  thereof.  If  it  does 
not  appear  from  the  return  that  the  exceptions  were  in  the  first  Instance  stated 
ieparately,  or  that  tliey  were  separated  from  the  case  in  which  they  were  origi- 
B&lly  itated  under  the  direction  of  the  court  below,  or  a  judge  thereof,  the  appeal 
to  t£e  court  of  appeals  wUl  be  dismissed.    {Zabriskie  v.  Smith,  1  Kernan,  480.) 

See  notes  to  sections  262,  265,  and  268. 

§365.  [220.]  (Am'd  1851— 1862— 1867.)  MoUonfornew 
trid^  diCj  where  to  he  hewrd. 

A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or  other- 
'wifie,  and  an  application  for  judgment  on  a  special  verdict  or 
case  reserved  for  argument  or  farther  consideration,  must  in 
tbe  first  instance  be  heard  and  decided  at  the  circuit  or  special 
term,  except  that  when  exceptions  are  taken,  the  judge  trying 
tbe  cause  may  at  the  trial  direct  them  to  be  heard  in  the  first 
iBstance,  at  the  general  term,  and  the  judgment  in  the  mean 
time  suspended;  and  in  that  case  they  must  be  there  heard  in 
the  first  instance,  and  judgment  there  given.  And  when  upon 
atrial  the  case  presents  only  questions  of  law,  the  judge  may 
direct  a  verdict  subject  to  the  opinion  of  the  court  at  the  gen- 
^  term ;  and  in  that  case,  the  application  for  judgment  must 
be  made  at  the  general  term.  Every  judgment  rendered  upon 
a  verdict  taken,  subject  to  the  opinion  of  the  court  at  a  general 
term,  may  be  reviewed  by  the  court  of  appeals  in  the  same 
manner,  and  with  the  like  eflfect,  as  if  exceptions  had  been 
dnly  taken  at  the  proper  time ;  provided  it  shall  appear  by  the 
return,  that  questions  of  law  were  involved  in  the  rendition  of 
the  judgment. 

d.  Motion  for  new  trial. — ^A  motion  for  a  new  trial  is  a  proceeding  entirely 
^tinct  from  an  appeal  from  the  judgment.  A  party  may  pursue  both  at  the 
luie  time.    A  plamtifT  being  permitted*  to  enter  judgment  on  a  verdict  for  the 
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§  263.  [218.]  (Am'd  1851.)  Jury  to  assess  defendants  darn- 
ages  in  certain  cases. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for 
the  recovery  of  money,  or  for  the  defendant  when  a  set-off  for 
the  recovery  of  money  is  established,  beyond  the  amount  of 
the  plaintiff's  claim  as  established,  the  jury  must  also  assess 
the  amount  of  the  recovery ;  they  may  also,  under  the  direc- 
tion of  the  court,  assess  the  amount  of  the  recovery  when  the 
court  give  judgment  for  the  plaintiff  on  the  answer.  If  a  set- 
off, established  at  the  trial,  exceed  the  plaintiff's  demand  so 
established,  judgment  for  the  defendant  must  be  given  for  the 
excess ;  or  if  it  appear  that  the  defendant  is  entitled  to  any 
other  aflSrmative  relief,  judgment  must  be  given  accordingly. 

§  264.  [219.]  ( AmM  1851—1852.)  Entry  of  the  verdict. 
Motion  for  new  tried. 

(1)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial,  the 
names  of  the  jurors  and  witnesses,  the  verdict,  and  either  the 
judgment  rendered  thereon,  or  an  order  that  the  cause  be 
reserved  for  argument  or  further  consideration.  If  a  different 
direction  be  not  given  by  the  court,  the  clerk  must  enter  judg- 
ment in  conformity  with  the  verdict.  (2)  If  an  exception  be 
taken,  it  may  be  reduced  to  writing  at  the  time,  or  entered  in 
the  judge's  minutes,  and  afterwards  settled  as  provided  by  the 
rules  of  the  court,  and  then  stated  in  writing  in  a  case,  or  sep- 
arately, with  so  much  of  the  evidence  as  may  be  material  to 
the  questions  to  be  raised,  but  need  not  be  sealed  or  signed, 
nor  need  a  bill  of  exceptions  be  made.  (3)  If  the  exceptions 
be  in  the  first  instance  stated  in  a  case,  and  it  be  afterwards 
necessary  to  separate  them,  the  separatiom  may  be  made  under 
the  direction  of  the  court,  or  a  judge  thereof.  (4)  The  judge 
who  tries  the  cause  may,  in  his  discretion,  entertain  a  motion 
to  be  made  on  his  minutes  to  set  aside  a  verdict  and  grant  a 
new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for 
excessive  damages ;  but  such  motion  in  actions  hereafter  tried, 
it'  heard  upon  the  minutes,  can  only  be  heard  at  the  same  term 
or  circuit  at  which  the  trial  is  had.  When  such  motion  is 
heard  and  decided  upon  the  minutes  of  the  judge,  and  an  ap- 
peal is  taken  from  the  decision,  a  case  or  exceptions  must  be 
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settled  in  the  usual  form,  upon  'which  the  argument  of  the 
appeal  must  he  bad. 

a.  JWtte  ta  Fart  I. — Jodgment  miut  ha  entered  on  the  direction  of  the 
\^*  Bt  Ui«  circuit  (>.  £fl4),  except  only  in  tieo  instBacea.  TheM  ara; — 
Ptrtt:  Where  a  party  tnkee  an  enopption  on  the  trial,  on  -wliich  he  dealre* 
to  miTe  for  b  new  trial,  tiie  jtidge  mftj  order  the  eiceplion  to  he  ai^ued,  in  tJia 
bA  inatancc,  M  the  general  term,  and  judgment  to  be  there  given;  Seamd  : 
Where  npon  the  trial  an  UDcontroverted  Btate  of  facts  ii  presented,  involving  only 
a  gnestioa  of  lav,  tn  tJiat  caae  the  jnd^e  may  direct  a  verdict  anbject  to  th« 
opiDiori  of  the  coart.  ICiAb  v.  ComuA,  Id  N,  Y.  802;  fl  Abb.  129;  16  How. 
*ffl.) 

d.  J 

eueptiona  are  in  the  £nt  inetance  atatcd  in  a  case  containing  n 
Miy  to  preAent  the  legal  qnestiona  ariiing  upon  them,  the  party  detdrinK  a  review 
in  the  court  of  appeals  should  proettre  Uie  cicepUons  to  be  fteparuted  from  the 
«••«  by  Of  Dnder  the  direction  of  the  eoart  below,  or  a  iuatice  thereof.  If  it  does 
■ot  appear  from  the  retam  that  the  eiceptiona  were  in  [he  firet  Instanae  aUted 

SKrately,  or  that  they  were  Beparated  from  the  case  in  which  thcv  were  oritri- 
\j  itated  nnder  the  direetion  of  the  court  below,  or  i 
to  toe  coart  of  appeals  will  be  diamiased.    I^Z^briikU  v, 
•       Se«  Dotea  to  aedionB  2S2,  26G,  and  268. 

I       §  26S.  [220.]   (Am'd  1851—1852—1857.)    Motion  for  new 

?irial,  <&€.,  where  to  he  heard. 
A  motion  for  a  new  trial,  on  a  ease  or  exceptions,  or  other- 
^  vise,  And  an  application  for  judgment  on  a  special  verdict  or 
case  reserved  for  argument  or  further  consideration,  must  in 
the  first  instance  be  heard  and  decided  at  the  circuit  or  special 
term,  except  that  when  exceptiona  are  taken,  the  judge  tr3'ing 
the  canse  maj  at  the  trial  direct  them  to  be  heard  in  the  first 
instance,  at  the  general  term,  and  the  judgment  in  the  mean 
time  snspended ;  and  in  that  case  tbey  must  be  there  heard  in 
the  first  instance,  and  judgment  there  given.  And  when  upon 
a  trial  the  case  presents  only  gueetionB  of  law,  the  jadge  may 
direct  a  verdict  subject  to  the  opinion  of  the  court  at  the  gen- 
e4l  term ;  and  in  that  case,  the  application  for  judj;ment  must 
be  made  at  the  general  term.  Every  judgment  rendered  upon 
a  verdict  taken,  subject  to  the  opinion  of  the  court  at  a  general 
term,  may  be  reviewed  by  the  court  of  appeals  in  the  same 
manner,  and  with  the  like  effect,  as  if  exceptions  had  been 
duly  taken  at  the  proper  time ;  provided  it  shall  appear  by  the 
return,  that  questions  of  law  were  involved  in  the  rendition  of 
the  judgment. 

J.  Motiaa  for  new  (Wai. — A  motion  for  a  new  trial  ia  a  proceedlDg  entirely 
distinct  ^iD  an  appeal  from  the  judgment.  A  party  may  puraue  both  at  the 
ume  time.    A  plamtiS'  being  penuittet^  to  enter  Judgment  on  a  verdict  for  the 
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purpose  of  better  secnring  the  recovery,  docs  not  deprire  the  defendant  of  the 
right  to  move  to  set  aside  the  verdict  {Benedict  v.  Cafe,  3  Duer,  669.)  The 
motion  for  a  new  trial  may  be  either,  (1)  on  questioDS  of  law,  or  (2)  anestions  of 
fact,  or  (8)  on  questioos  of  law  and  fact  It  may  be  either  (1)  upon  tae  minutes 
of  the  judge,  (2)  upon  a  case,  (8)  upon  exceptions,  (4)  upon  a  case  and  exceptions, 
i.  tf.,  a  case  containing  exceptioneb  It  may  be  made  either  (1)  at  the  term  or  cir« 
cuit  at  which  the  circuit  is  nad,  (2)  at  special  term,  (8)  at  general  term.  It  may 
be  either  (1)  before  judgment  or  (2)  after  judgment 

a.  Motion  for  a  new  tried  on  a  question  of  fact  oniy.— If  there  are  no  exceptions 
on  the  trial,  tne  unsuccessful  party  may  desire  to  move  for  a  new  trial  on  a  ques- 
tion of  fact,  as  that  the  verdict  is  against  evidence,  or  that  the  damages  are  ex- 
cessive, <&c.  The  motion  may  be  made  either  (1)  on  the  minutes  of  the  judge 
who  tried  the  cause,  in  which  event  no  case  is  made,  and  the  motion  must  be  at 
the  same  circuit  or  term  as  that  at  which  the  trial  was  had.  If  the  motion  is 
denied,  and  the  party  appeals  to  the  general  term  from  the  order  denying  his 
motion,  then  for  the  purposes  of  the  appeal  a  case  is  to  be  prepared ;  or  (2)  on  a  _ 
case,  in  which  event  the  motion  must  be  made  at  a  special  term.  {Taylor  v.  ^^ 
Harlow,  11  How.  286;   Wateon  v.  Seriven,  7  id.  10.)  ^^ 

b.  A  justice  of  the  supreme  court  has  the  power  at  speeial  term  to  hear  and        ^ 
decide  a  motion  for  a  new  trial  on  the  ground  that  the  verdict  is  contrary *to  the 
evidence.     {Luek  v.  Smith,  8  Barb.  670.) 

c.  A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  can- 
not be  heard  in  the  first  instance  at  the  general  term.  It  must  be  made  at  special 
term.  If  denied,  an  appeal  mny  be  taken  from  the  order  denying  it  Such  appeal 
will  be  heard  at  the  same  time  as  the  appeal  firom  the  judgment  {Clark  v.  tvard, 
4  Duer,  206.) 

d.  Motion  for  a  new  trial  for  misbehavior  of  the  jury  should  be  made  before 
the  judge  who  tried  the  cause,  or,  if  before  another  judge,  it  should  be  made 
upon  a  case  actually  settled.     {Neemith  v.  Clinton  Jne.  Co.,  8  Abb.  141.) 

e.  Motion  for  a  new  trial  en  a  queeiion  of  law  only. — ^If  on  the  trial  an  excep- 
tion is  taken,  the  court  cannot  direct  a  verdict  subject  to  the  opinion  of  the  court 
at  general  term  {Cobb  v.  Comieh,  16  N.  T.  605);  but  the  party  taking  the  excep- 
tion, if  he  does  not  desire  to  move  for  a  new  trial  on  a  question  of  f net,  may,  aft«rr 
the  verdict  apply  to  have  the  entry  of  judgment  suspended,  and  to  have  the 
question  of  law  on  which  the  exception  is  taken  argued  at  the  general  term,  in 
tne  first  instance ;  if  his  application  is  granted,  be,  within  the  time  aUowed  by  the 
rules,  or  by  the  order,  settles  his  exception  (not  case),  and  on  such  exception 
moves  at  general  term  for  a  new  trial.  On  this  motion,  all  the  court  can  do  is 
either  to  grant  or  refuse  the  motion ;  if  it  grants  the  motioui  it  is  that  a  new 
trial  be  had;  if  it  denies  the  motion,  then  the  suspension  of  the  judgment  is 
vacated,  and  judgment  is  entered  pursuant  to  the  verdict 

/.  If  no  order  is  made  for  the  hearing,  in  the  first  instance,  at  general  term, 
the  motion  must  be  made  at  special  term.  {Taylor  v.  Harlow,  11  How.  285; 
Watton  V.  Scrwen,  7  id.  10.) 

g.  Motion  for  a  new  trioi  on  questions  of  law  and/aeL — Where  exceptions  have 
been  taken,  and  the  unsuccessful  party  desires  to  move  for  a  new  trial,  as  «k11 
oat  such  exceptions  as  on  questions  of  fact,  then  he  prepares  a  case  and  emboSes 
therein  the  exceptions,  and  on  such  case  moves  at  a  special  term  for  a  new 
trial.  In  Morris  v.  Bower  (4  Sand.  701)  the  motion  was  on  questions  of  law 
and  fact,  and  the  superior  court  inclined  to  the  opinion  that  a  motion  for  a  new 
trial  was  merely  an  appeal  from  one  judge  to  another,  and  that  wherever  it  was 
apparent  that  the  decision  at  special  term  would  not  terminate  the  cause,  it  was 
the  better  practice  to  order  the  motion  to  be  made  in  the  first  instance  at  general 
term.  {Ryle  v.  Harrington,  14  How.  69.)  But  can  it  be  done  where  there  are 
questions  of  factf    See  ante,  p.  867  a. 

K  Upon  a  motion  for  a  new  trial  on  a  case,  and  upon  an  appeal  from  an  order 
made  on  such  motion,  the  court  may  review  all  the  proceeding^  had  upon  such 
trial,  and  consider  alleged  erroneous  rulings,  although  not  formally  excepted  to; 
and  where  there  has  been  in  the  charge  to  the  jury  a  misdirection  which  the 
court  perceive  may  have  wrought  injustice,  a  new  trial  will  be  ordered,  although 
no  exception  was  taken.    {Keyes  v.  Devlin,  8  K  D.  Smith,  618.) 
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a.  Where  ibe  facts  have  been  specially  found  by  the  jury,  and  a  rerdict  di- 
rected subject  to  the  opinion  of  the  court  at  fi^enerai  term,  a  motion  cannot  be 
entertaioed  at  general  term  to  set  aside  the  finding  of  the  jury  as  against  evi- 
iknee.  (Purvis .v.  Coleman^  1  Bosw.  821.)  Such  a  motion  must  be  made,  in  the 
finit  instance,  at  the  special  term,  and  it  is  only  upon  an  appeal  from  the  order 
there  that  such  a  motion  can  be  considered  at  general  term. 

CotU  on  motion  for  new  trial. — ^The  costs  on  a  motion  for  a  new  trial  on  a 
case  or  exceptions  at  special  term  are  $10.    (Jackett  v.  Juddf  18  How.  886.) 

6.  Appeal  from  order  at  special  term  denying  motion  for  a  new  trial. — ^On  an 
appeal  to  Uie  general  term  from  a  judgment,  the  court  will  not  review  an  order 
denying  amotion  for  a  new  trlaL  Such  an  order  can  only  be  reviewed  on  an 
appeal  from  it  {Marquart  v.  LaParge,  5  Duer,  659 ;  Ogden  v.  Coddington,  2  E. 
D.  Smith,  317 ;  Proton  v.  Richardson,  I  Bosw.  402.) 

€,  The  order  upon  affirmance  at  general  term,  after  judgment,  of  an  order 
denying  a  motion  for  a  new  trial  on  a  case,  should  not  include  a  direction  that 
the  judgment  be  affirmed.    (Miller  v.  Bagle  Life  Ins.  Co.,  8  R  D.  Smith,  184.) 

When  a  party  moving  for  a  new  trial  is  not  entitled  to  it  as  a  matter  of  right, 
he  cannot  on  an  appeal  by  him  from  an  order  granting  it  on  terms  procure  its 
reversal  by  reason  of  such  t4»rro8.  The  terms  are  discretionary  and  not  review- 
able on  appeal.     (Burger  v.  Wldte,  2  Bosw.  92.) 

Costs  on  appeal  from  order  granting  or  refusing  a  new  trial. — ^The  prevailing 
party  on  appeal  to  the  general  term  from  an  order  granting  or  refusing  a  new 
trial,  is  entitled  to  $15  before  argument,  and  for  argument  $30.  (Jackett  v.  Judd, 
18  How.  385.) 

d.  New  trial  for  newly-discovered  evidence. — (TIte  People  v.  Marks,  10  How. 
261 ,  Simmons  v.  Fay,  1  E.  D.  Smith.  107 ;  Zeary  v.  Roberts,  8  Abb.  810.)  A  mo- 
ttoo  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  cannot  be  heard 
iu  the  first  instance  at  general  term.  It  must  be  made  at  special  term.  If  denied, 
an  appeal  from  the  order  denying  it  may  be  taken  to  the  general  term.  Such  an 
appeal  will  be  heard  at  the  same  time  as  the  appeal  from  the  judgment.  (Clarke 
T.  Ward,  4  Duer,  206.) 

New  trial  for  other  causes. — Because  verdict  against  evidence  (Dolsen  v.  Arnold, 
10  How.  628  ;  Stettiner  v.  Granite  Ins.  Co.,  6  Duer,  594 ;  Wheeler  v.  Calkins,  17 
How.  451 ;  Fry  v.  Bennett,  9  Abb.  45);  or  for  misdirection  (Alston  v.  Jones,  17 
Barb.  276;  Storey  v.  Brennan,  16  N.  Y.  524);  or  for  admitting  improper  evidence 
(Hahn  v.  Van  Doren,  1  E.  D.  Smith,  411 ;  Anderson  v.  Busteed,  6  Duer,  486  ;  Tra- 
vis y.  Barger,  24  Barb.  614);  or  on  the  ground  of  surprise  (Beach  v.  Tooker,  1 
Abb.  297  ;  The  People  v.  Marks,  10  How.  261 ;  Taylor  v.  Harlow,  11  id  286 ;  De 
Leyer  v.  Michaels^  5  Abb.  203);  or  for  excessive  damages  (see  Sclierpfv.  Szadeczky, 
I  Abb.  866;  Knight  Y.Wilcox,  18  Barb.  212;  Blumv.  Higqins,  8  Abb.  104;  Fry 
V.  Bennett,  9  Abb.  46) ;  or  for  inadegtuzcy  of  damages  (see  Richard  v.  Sandford,  2 
E.  D.  Smith,  849);  or  because  verdict  is  perverse.  (Clarke  v.  Richards,  8  E.  D. 
Smith,  89.) 

e.  Where  a  record  improperly  attested  was  admitted  on  the  trial,  and  on  a 
motion  for  a  new  trial  a  properly -attested  record  was  produced,  the  motion  for  a 
new  trial  was  denied  (Markoe  v.  Aldrich,  1  Abb.  55;  see,  2  Sand.  718);  where  a 
nonsuit  for  defect  of  proof  is  improperly  refused,  and  exception  taken,  if  either 
party  afterwards  supply  the  proof  the  want  of  which  would  have  justified  a  non- 
suit, the  exception  is  of  no  avail,  and  a  new  trial  will  be  refused.  (Schenectady 
Plank  IVd  Co.  v.  Thatcher,  1  Kern.  102;  Mayor  of  N.  Y.  v.  Mason,  1  Abb.  344  ; 
BriedeH  v.  Vincent,  1  E.  D.  Smith,  542;  Morgan  v.  Reid,  7  Abb.  216.) 

f.  After  a  complaint  had  been  dismissed  on  the  trial,  the  plaintiff  obtained  an 
order  to  amend  it,  and  on  the  amended  complaint  moved  for  a  new  trial.  The 
city  court  of  Brooklyn  granted  it.     (Bigelow  v.  Law,  6  Abb.  455.) 

g.  Motion  for  Judgment  at  general  term. — If  on  the  trial  **  the  case  presents 
only  anestions  of  law,"  the  judge  may  direct  a  general  verdict  (Oilbert  v.  Beach, 
16  N.  V.  608),  subject  to  the  opinion  of  the  court  at  general  term.  In  that  event 
the  judgment  is  suspended  until  the  decision  of  the  general  term.  The  party  iu 
whose  mvor  the  verdict  is  directed  makes  a  case,  and  on  snch  case  moves  for 
judgment  Where  there  is  a  question  as  to  the  credibility  of  witnesses  and  there 
18  conflicting  testimony,  which  ought  to  be  submitted  to  a  jury,  and  where  there 
are  exceptions  in  the  case  in  regard  to  the  admissibility  of  testimony,  it  is  im- 
proper for  the  judge  at  the  circuit  to  take  the  case  from  tJie  jury  and  direct  a  ver- 
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diet  for  the  plaintiff  subjeet  to  the  opinion  of  the  eoiirt  at  general  term.  {Sackctt 
V.  Spencer,  29  Barb.  180.)  For  a  yerdict  subject  to  the  opinion  of  the  court  can 
be  ordered  only  where  there  is  no  question  of  faot^  but  of  law  only.  ( Whittakfr 
V.  Morrill,  28  6arb.  626 ;  Br&wer  v.  Orser,  2  Bosw.  365.)  And  where  upon  the  trial, 
evidence  was  offered  for  the  plaintiff,  which,  on  the  defendant'^  objection,  was 
excluded,  and  the  plaintiff^  excepted,  the  testimony  being  closed,  the  court  direct- 
ed the  jury  to  assess  the  value  of  the  property  in  question.  The  defendant  asked 
for  certain  rulings  as  to  the  effect  of  the  evidence  upon  the  question  of  value.  The 
court  refused  to  rule  as  required,  and  the  defendant  excepted.  The  jury  rendered 
a  verdict  for  the  plaintiff.  Thereupon  the  court  ordered  that  tne  motion  for 
judgment  should  be  heard  in  the  first  instance  at  general  term.  At  general  term 
judgment  was  ordered  for  the  defendant ;  the  court  of  appeals  reversed  the  judg- 
ment and  ordered  a  new  trial,  and  held  that  it  was  not  a  case  in  which  the  judee 
at  the  trial  could  send  it  direct  to  the  general  term.  ( Cobb  v.  ComUh,  1 6  N.  Y. 
602;  6  Abb.  129 ;  15  How.  407;  and  see  Bangi  v.  Palmer^  16  How.  542.)  And 
where,  upon  the  trial,  there  was  a  disputed  question  of  fact,  the  judge  submitted 
certain  questions  to  the  jury,  who  answered  them  specially,  and  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  court,  the  general  term  ordered  a 
dismissal  of  the  complaint  The  court  of  appeals  reversed  that  judgment,  and 
ordered  a  new  trial.  {OUbert  v.  Beacfi,  16  N.  Y.  606;  see  Clark  v.  MeConnin,  6 
Duer,  809;  Beebe  y.  Ayres,  28  Barb.  276.)  "Where  the  judge  on  the  trial  ordered 
judgment  for  the  plaintiff  for  $750,  subject  to  the  opinion  of  the  general  term, 
and,  in  case  the  general  term  sustained  the  plaintiff  s  right  of  action,  then  there 
should  be  a  reference  to  ascertain  plaintiff  *s  damages,  the  judgment  was  held  to 
be  irregular.  (Buchanan  v.  Cheeseboroughy  5  Duer,  288.)  These  decisions  were 
not  made  on  the  ground  that  the  general  term  could  not  render  a  judgment  at 
variance  with  the  verdict,  but  because  the  cases  were  not  such  as  allowed  a  ver> 
diet  to  be  taken  subject  to  tlie  opinion  of  the  court  at  general  term  (see  atite,  p. 
857  a) ;  and,  therefore,  where  a  verdict  is  properly  taken  subject  to  the  opinion 
of  the  court  at  general  term,  judgment  may  be  rendered  at  general  term,  either 
for  a  dismissal  of  the  complamt  or  for  the  plaintiff  (CAt/^emiipn  v.  Empire  Stone 
Dressing  Co,,  6  Duer,  30;  Kellg  v.  Upton,  12  How.  140) ;  for  the  rendering  a  ver- 
dict for  one  party  or  the  other  is  only  a  mere  form,  and  it  is  quite  immaterial 
which.  (Cobb  V.  Cornish,  16  N.  Y.  604.)  The  entry  of  judgment  must  always  be 
suspended  until  the  general  term  orders  for  which  part^  it  is  to  be  entered. 
{Roosa  V.  Snyder,  12  How.  286.)  A  general  verdict  for  plaintiff  taken  by  consent 
on  a  concession  that  *'  there  could  be  no  controversy  as  to  what  facts  the  evidence 
established  and  that  the  case  presented  only  questions  of  law,"  must  be  deemed 
at  least  as  favorable  to  the  plaintiff  upon  the  facts  in  issue  as  it  would  if  such  ver- 
dict had  been  found  by  the  jury  upon  a  submission  of  the  issues  to  them  upon  the 
evidence.  In  such  cose^  for  the  purposes  of  a  hearing  upon  the  questions  of  law 
arising  on  the  trial,  theplaintiff  is  entitled  to  regard  the  issues  of  fact  as  found  in 
his  favor.  {Sharp  v.  Whipple,  8  Bosw.  474.)  And  where  in  such  case  the  parties 
agreed  upon  the  form  of  a  verdict  and  consented  thereto,  and  in  addition  to  a  gen- 
eral verdict  for  the  plaintiff  they  agreed  to  a  special  finding  of  certain  facts  upon 
which  questions  of  law  arose,  such  general  veraict  must  stand  unless  such  special 
finding  isinconslstent  therewith;  and  though  the  whole  verdict  is  taken  subject  to 
the  opinion  of  the  court,  the  defendant  is  not  at  liberty  to  claim  on  the  hearing 
that  the  issues  of  fact  were  not  established  by  the  evidence  in  favor  of  the  plain- 
tiff, except  so  far  as  such  special  finding  may  control  them.  In  the  case  last 
stated,  the  special  finding  agreed  upon  is  to  be  taken  as  establishing  the  facts 
therein  stated,  and  the  general  veraict  as  establishing  all  other  facts  in  issue,  in 
favor  of  the  plaintiff.    {IcL) 

When  a  verdict  is  token  subject  to  the  opinion  of  the  court,  the  court  will  draw 
in  support  of  the  verdict,  every  inference  from  the  evidence  which  a  jury  would 
be  justified  in  drawing.     (  Williams  v.  Ins.  Co.  of  N.  A.,  1  Hilton,  345.) 

a.  Motion  iti  arrest  of  judgmenL — It  is  doubtful  if  any  such  proceeding  as  a 
motion  in  arrest  of  judgment  exists.    {SticII  v.  Snell,  3  Abb.  42 S.) 

iSce  notes  to  sections  264,  268. 
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Chapter  IV. 

Trial  by  the  Court. 

§  26G.   [221.]  (Am'd  1849.)     Trial  by  jury,  how  waived. 

Trial  by  jury  may  be  waived  by  the  several  parties  to  an  issue  of 
fact,  in  actions  on  contract,  and,  with  the  assent  of  the  court,  in  other 
actions,  in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

6.  Entering  upon  the  trial  of  an  action  by  the  court  without  objection,  or  ob- 
jecting by  ^way  of  motion  to  dismiss  the  complaint  only,  is  a  waiver  of  a  jury 
trial,      (  GrensariY.  Ketcltas,  17  N.  Y.  498.) 

Se«  Rule  28. 

§  267-.  [222.]  (Am'd  1849,  1860.)  On  trial  by  ilte  court,  judyment 
how  to  be  given. 

Upon  the  trial  of  a  question  of  fact  hy  the  Court,  its  decision  shall  bo 
given  in  "writing,  and  shall  contain  a  statement  of  the  facts  found,  and  the 
conclusions  of  law  separately ;  and  upon  a  trial  of  an  issue  of  law,  the 
decision  shall  be  made  in  the  same  manner,  stating  the  conclusions  of 
law.  Such  decision  shall  be  filed  with  the  Clerk  within  twenty  days 
after  the  Court  at  which  the  trial  took  place.  Judgment  upon  the  deci- 
sion shall  be  entered  accordingly. 

c  The  requirement  that  the  decision  should  be  filed  within  twenty  days,  is 
merely  directory.  (Burger  v.  Baker^  4  Abb.  11 ;  TIte  People  v.  Dodge,  6  How.  47  ; 
SUvart  V.  SleUer.  6  Abb.  84.)  The  decision  need  not  do  more  than  find  generally 
in  faror  of  the  plaintiff  or  defendant  (Johtison  v.  Whitlocky  3  Kern  an,  834 ;  Otis 
T.  Spencer,  16  N.  Y.  610 ;  6  Abb.  127  ;  16  How.  426) ;  a  finding  of  facts  or  state- 
ment of  a  conclusion  of  law  is  only  necessary  in  the  case  made  for  the  purpose  of 
an  appeal  {Id.)  It  is  to  be  treated  as  the  verdict  of  a  jury  (Oaborn  r.  Afarqfiand, 
1  Sand,  457 ;  Moppe  v.  Robbe,  1  Cal.  373 ;  Mann  v.  Witbeck,  17  Barb.  388;  Gilbert 
V.  Jjisce,  II  id.  92.)    [These  decisions  were  prior  to  the  amendment  of  I860.] 

a.  Upon  the  trial  of  an  i«sae  of  fact  by  the  court,  the  prevailing  parly,  on 
filing  the  decision  of  the  judge,  may  enter  bis  judgment  immediately,  (Lyndc  v. 
Cowenfioven,  4  How.  327  ;  Benouilv.  Harris,  2  Code  Rep.  71 ;  2  Sand.  641.)  The 
cause  cannot  be  referred  to  the  general  term  for  its  decision  primarily  upon  mat- 
ter offset  or  matter  of  law.  The  only  mode  of  obtaining  a  review  of  any  deci- 
sion on  saeh  a  trial,  whether  during  its  progress  or  at  its  close,  is  by  an  appeal 
under  section  348.  (Malhryy.  Wood,  14  How.  67  ;  S.  C,  S  Abb.  871  ;  Wright  v. 
^Delafidd,  11  How.  466.) 

§  268.  [223.]  (Am'd  1851,  1852,  1860.)  Exceptions^  how  and  ivhen 
taken.     Judgment  at  general  term. 

(1)  For  the  purposes  of  an  appeal,  either  party  may  except  to  a  deci- 
sion on  a  matter  of  law  arising  upon  such  trial,  within  ten  days  after 
notice  in  writing  of  the  judgment,  in  the  same  mannor|  and  with  the  same 
effect  as  upon  a  trial  by  jury.  (2)  And  either  party  desiring  a  review 
upon  the  evidence  appearing  on  the  trial,  either  of  the  questions  of  fact  or 
of  law,  may  at  any  time  within  ten  days  after  notice  of  the  judgment,  or 
within  such  time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a 
case  or  exceptions  in  like  manner  as  upon  a  trial  by  jury,  except  that  the 
judge  in  settling  the  caae  must  briefly  specify  the  facts  found  by  him,  and 
his  conclusions  of  law.  (3)  But  the  questions,  whether  of  fact  or  of  law, 
arising  upon  the  trial,  can  only  be  reviewed  in  the  manner  prescribed  by 
this  section,  the  questions  of  law  in  every  stage  of  the  appeal,  and  the 
questions  of  fact  upon  the  appeal  to  the  general  term  of  the  same  court, 
as  prescribed  in  section  three  hundred  and  forty-eight 
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No  findiiiff  of  facts  by  the  General  Term  shall  be  required  for  Die 
purjwse  of  review  in  the  Court  of  Appeals,  and  if  thejudpnent  be  reversed 
at  the  General  Term,  it  shall  7iot  be  deemed  to  have  been  reversed  on  ques- 
tions of  fact  unless  so  stated  in  the  judgment  of  reversal ;.  and  in  that 
case  the  question  whether  the  judf/ment  should  have  been  reversed  either 
upon  questions  of  fact  or  of  law,  sliall  be  open  to  review  in  the  Court  of 
Appeals, 

The  provisions  of  this  section,  and  also  of  section  two  hundred  and 
seventy-two,  as  tliey  are  Ivereby  amended,  shall  apply  to  ajyjyeals  now  pend- 
ing as  well  as  to  those  hereafter  brought. 

The  ameDdment  took  effect  18th  April,  1860. 

b.  Note  to  part  1 — "The  exceptions  which  may  be  and  must  be  made  within 
ten  days  after  notice  of  the  judgment,  are  those,  and  ooly  those,  which  under  the 
former  system  of  practice  were  made  to  the  ruling  of  the  court  after  the  evidence 
was  closed  and  before  the  jur}'  retired.  This  clause  of  the  section  does  not  author- 
ize exceptions  to  be  taken  after  judgment  to  matters  arising  during  the  trial,  and 
where  there  is  an  opportunity  to  except  at  the  time  the  adverse  decision  is  made. 
Where  a  party  can  except  on  a  point  ruled  against  him  as  the  trial  is  proceeding, 
but  omits  to  do  so,"  he  cannot  afterwards  except.  (Ifufit  v.  Bloomer y  8  Kernan, 
341 ;  12  How.  567  ;  Johnson  v.  WhiUock,  3  Kernan,  344 ;  12  How.  671.) 

c.  Note  to  part  % — "  In  order  to  review  the  judgment  after  trial  by  the  court, 
a  case  must  always  be  made.  In  settling  this,  the  code  imperatively  requires  a 
statement  of  the  facts  found  by  the  judge  and  his  conclusions  of  law.  The  party 
who  prepares  the  case  should  insert  this  statement,  which,  like  any  other  part  of 
the  case,  will  be  subject  to  amendment  by  the  other  party,  and  settlement  by  the 
judge.  If  it  be  desired  to  review  any  conclusion  of  faott  the  case  will  contain  the 
evidence  bearing  upon  that  conclusion.  It  will  aUo  contain  the  exceptions  taken 
during  the  trial,  and  those  taken  after  the  jndi/ment,  to  the  final  conclusions  of 
law.  The  case,  if  served  within  the  ten  days,  will  be  of  itself  a  compliance  with  the 
first  clause  of  the  section,  and  no  other  exceptions  will  be  re(][uired  to  satisfy  that 
clause.  If  not  served  within  ten  days,  then  a  formal  exception  must  have  been 
made  and  served  within  that  time,  as  the  authority  for  inserting  it  in  the  case 
afterwards  prepared ;  and  any  exception  which  appears  in  the  case  as  settled,  will 
be  assumed  to  have  been  made  in  due  time."  (Id.)  Hunt  v.  Bloomer  was  a  suit  to 
foreclose  a  mortgage.  The  trial  was  by  the  court  without  a  jury.  On  the  trial  the 
plaintiff  moved  the  cause  on  the  pleadings  and  on  the  bond  and  mortgage,  the  sub- 
ject-matter  of  the  action.  Ue  waived  proof  of  the  mattera  set  up  in  the  answer, 
claiming  that  they  constituted  no  defence.  The  judge  so  decided,  and  judgment 
accordingly.  The  record  did  not  disclose  any  exception  to  the  decision.  On  appeal 
to  the  general  term,  the  judgment  was  affirmed.  The  defendant  appealed  to  the 
court  of  appeals.  On  motion  the  appeal  was  dismissed ;  on  the  ground  that  as  no 
exception  had  been  taken,  there  was  no  question  raised  for  review. 

a.  In  settling  the  case  the  facts  found  and  the  conclusions  of  law  must  be  sepa- 
rately  stated.    {Id.) 

b.  See,  Appeal  fronn  judgment  on  report  of  referee,  post. 

c.  Where  the  trial  is  by  the  court,  an  exception  to  the  final  decision  of  the  judge, 
as  well  upon  the  facts  as  the  law  of  the  case,  that  the  plaintiff  was  entitled  to  reco- 
ver, *  *  only  raises  the  question  whether,  upon  the  facts  as  found,  the  law  has 
been  properly  decided.     {Belknap  v.  Sealey,  4  Kernan,  148.) 

,d.  No  review  of  a  deciHoti  on  a  trial  by  the  court,  either  upon  questions  of  fact  or 
of  law,  can  be  had  until  after  judgment,  and  then  only  upon  appeal  brought  in  pursu- 
ance of  section  348.  {Watson  v.  Scriven,  7  How.  10 ;  Wright  v,  Delafitld,  11  id, 
465 ;  Hunt  v.  Bloomer,  8  Kernan,  341 ;  12  How.  567.) 

e.  The  court  have  the  power  to  allow  exceptions  to  be  filed,  nutic  pro  tunc, 
after  the  ten  days  allowed  therefor  have  expired.  {Sheldon  v.  Wood^  14  How.  18.  j 
But  leave  given  to  make  a  case,  does  not  extend  the  right  to  take  exceptions  beyona 
the  ten  daya     {Becuh  v.  Gregory,  3  Abb.  78,  affirming  2  id.  203.) 

A  notice  of  judgment  served  by  the  attorney,  not  signed  by  him  and  without 
any  indorsement  of  his  place  of  business,  is  a  nullity ;  it  is  a  memorandum,  not  a 
notice,  and  does  not  limit  the  time  to  except  or  make  a  case.  (  Yorks  v.  Peck,  17 
How.  192.) 

Exceptions  must  be  taken  within  ten  days  afternotice  of  the  judgment  and  the 
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case  or  exceptions  will  not  usually  be  resettled  so  as  to  allow  exceptions  to  be 
inserted  which  were  not  taken  within  that  time,  and  especially  not  if  an  argument 
on  the  ease  or  exceptions  has  been  had.  (Bettch  ▼.  Raymond,  1  Hilton,  201.)  After 
the  decision  of  an  appeal  by  the  court  in  banCf  the  unsuccessful  party  cannot  be 
allowed,  for  the  purpose  of  an  appeal  to  the  court  of  appeals,  to  insert  exceptions 
not  appearing  in  the  case  upon  which  the  appeal  to  the  general  term  has  been 
deeideoL     (Id.) 

Where  the  court,  at  general  term,  establish  findings  of  fact  different  from  the 
facts  found  by  the  court  or  referee  who  tried  the  cause,  such  finding  of  facts  should 
be  made  part  of  the  record.  (Smith  v.  Grants  17  How.  881.)  Where  such  a  case 
is  sent  back  to  the  general  term  from  the  court  of  appeals  for  re-settlement,  the  gen- 
eral term  has  no  power  to  send  it  to  the  special  term  or  referee  for  re-settlement 
and  re-statement  of  the  facts  found  by  the  judge  or  referee.  The  court  of  appeals 
should  be  furnished  with  the  same  facts  as  those  on  which  the  general  term  based  its 
judgment.  (Id.)  Where  the  facts  as  found  at  the  general  term  have  not  beetf  stated 
in  the  record  in  pursuance  of  role  38,  the  general  term  in  its  discretion  has  the  right 
and  will  allow  such  settlement  upon  terms.     {Id.) 

§  269.  [224.]  (Am'd  1849 — 1851.)  Proceedings  upon  judgment  on 
issue  of  law. 

On  a  judgment  for  the  plaintiflF  upon  an  issue  of  law,  the  plaintiff 
may  proceed  in  the  manner  prescribed  by  the  first  two  subdivisions  of 
section  two  hundred  and  forty-six,  upon  the  failure  of  the  defendant  to 
answer,  where  the  summons  was  personally  served.  If  judgment  be  for 
the  defendant,  upon  an  issue  of  law,  and  if  taking  of  an  account  or  the 
proof  of  any  fact  be  necessary  to  enable  the  court  to  complete  the  judg- 
ment, a  reference  or  assessment  by  jury  may  be  ordered,  as  in  that 
section  provided. 

See  note  to  section  246,  ante. 

Chapter  V. 

Trial  by  Referees. 

§  270.  [225.]     All  issues  referahle  by  consent. 

All  or  any  of  the  issues  in  the  action,  whether  of  fact  or  of  law,  or 
both,  may  be  referred,  upon  the  written  consent  of  the  parties. 

§  271.  [226.]  (AmVi  1849.)  When  reference  mag  be  compulsorily 
ordered. 

Where  the  parties  do  not  consent,  the  court  may  upon  the  application 
of  either,  or  of  its  own  motion,  except  where  the  investigation  will  require 
the  decision  of  difficult  questions  of  law,  direct  a  reference  in  the  follow- 
ing cases: 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  examination 
of  a  long  account  on  either  side ;  in  which  case,  the  referees  may  be  di- 
rected to  hear  and  decide  the  whole  issue,  or  to  report  upon  any  specific 
question  of  fact  involved  therein  ;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the  infor- 
mation of  the  court,  before  judgment,  or  for  carrying  a  judgment  or  order 
into  effect ;  or, 

3.  W^here  a  question  of  fact,  other  than  upon  the  pleadings,  shall 
arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

§  272.  [227.]  (Am'd  1851—1852—1857—1859—1860.)  Mode  of 
trial.     Effect  of  report.    Review. 

The  trial  by  referees  shall  be  conducted  in  the  same  manner,  and  on 
similar  notice,  as  a  trial  by  the  court.  They  shall  have  the  same  power 
to  grant  adjournments  [1857],  and  to  allow  amendments  to  any  pleadings 
[1859]  and  to  the  summons,  as  the  court  upon  such  trial  [1857],  upon  the 
same  terms  and  with  the  like  effect.    They  slmll  have  the  same  power  to 
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preserve  order,  and  punish  all  violations  thereof  upon  such  trial,  and  to 
compel  the  attendance  of  witnesses  before  them  by  attachment  and  to 
punish  them  as  for  a  contempt  for  non-attendance  or  refusal  to  be  sworn 
or  testify,  as  is  possessed  by  the  court.  They  must  state  the  facts 
found  and  the  conclusions  of  law  separately ;  and  their  decision  must  be 
given  and  may  be  excepted  to  and  reviewed  in  like  manner,  and  with  like 
effect  in  all  respects^  as  in  cases  of  appeal  under  section  268  ;  and  they 
may  in  like  manner  settle  a  case  or  exceptions.  The  report  of  the  refer* 
ees  upon  the  whole  issue  shall  stand  as  the  decision  of  the  court,  and 
judgment  may  be  entered  thereon  in  the  same  manner  as  if  the  action 
had  been  tried  by  the  court.  When  the  reference  is  to  report  the  facts, 
the  raport  shall  have  the  effect  of  a  special  verdict 

When  the  case  on  appeal  shall  have  been  heard  and  decided  at  the 
General  Term,  vpon  the  report  of  the  referee  and  exceptions  without  a 
case  containing  the  evidence,  the  decision  may  be  reviewed  in  like  munner  on 
appeal  to  the  Court  of  Appeals,  If  the  judgtnent  be  reversed  at  the 
General  Term  and  a  new  trial  ordered,  it  shall  not  be  deemed  to  have 
been  reversed  on  questions  of  fact,  unless  so  stated  in  the  judgment  of 
reversal ;  and  in  that  case  the  question  whether  the  judgment  should  have 
been  reversed  either  upon  questions  of  fact  or  of  law,  shall  be  open  to  review 
in  the  Court  of  Appeals. 

The  amendments  of  1860  are  in  italic.  The  amendments  apply  to  appeals 
pending  18th  April,  1860.    See  amendment  to  section  268. 

§  273.  [228.]  (Am'd  1849—1851.)     Referees,  how  chosen. 

In  all  cases  of  reference,  the  parties,  except  when  an  infant  may  be  a 
party,  may  agree  upon  a  suitable  person,  or  persons,  not  exceeding  three, 
and  the  reference  shall  be  ordered  accordingly ;  and,  if  the  parties  do  not 
agree,  the  court  shall  appoint  one  or  more  referees,  not  exceeding  three, 
who  shall  be  free  from  exception. 

a.  Referee  defined. — A.  referee  is  "  a  person  to  whom  a  cause  pending  in  a  coart 
is  referred  by  tne  court,  to  take  testimony,  to  hear  the  parties,  and  report  thereon 
to  the  court,  and  upon  whose  report,  if  confirmed,  juugment  is  entered."  (Bur- 
reirs  Law  Diet,  tit  Heferee.)  When  a  specific  c^uestion  is  referred  to  him,  his  office 
resembles  that  of  a  master;  when  the  whole  issue  is  referred  to  him,  he  takes 
the  place  of  the  court     {Graves  v.  Blanehard,  8  Code  Rep.  27  ;  4  How.  803.) 

6.  Reference  defined, — A  reference  is  a  legislative  substitute  for  a  trial  by  jury. 
(13  Johns.  R.  218.)  Where  a  rule  of  court  was  entered  by  consent  of  the  parties, 
referring  the  cause  to  three  referees  "  to  hear  and  determine  tlie  matters  in  con- 
troversy, on  legal  and  equitable  principles,"  it  was  held  that  such  reference  took 
the  cause  out  of  court,  was  in  fact  an  arbitration,  and  that  the  report  of  the  refer- 
ees was  an  award.     (Blunt  v.  Whitneyy  3  Sand.  4.^ 

c.  Consent  to  refer. — ^An  attorney  retained  to  aefeud  an  action  has  an  implied 
authority  to  consent  to  a  reference.  (Smith  v.  Traup,  18  Law.  Jour.  Rep.  290.  C. 
r.)  The  consent  should  be  "written."  It  may  be  written  by  the  parties  or  their 
attorneys,  or  by  the  clerk  entering  their  consent  in  the  minutes,  or  by  the  referees 
in  their  minutes,  such  consent  being  made  before  them.-  (Lcaycroft  v.  Fowler^  id. 
259.)  But  the  necessity  of  a  written  consent  to  refer  may  be  waived,  and  such 
waiver  may  be  by  parol,  or  by  the  parties  proceeding  with  th^c  reference.  (Keator 
V.  Ulster  i*lank  Road  Co,,  1  How.  41.) 

d  By  a  rule  of  the  supreme  court  in  the  first  district,  adopted  November,  1856 , 
it  is  ordered : — "  A  referee  can  in  no  case  be  nominated  by  a  party  unless  all  the 
parties  agree  upon  a  suitable  person.  No  such  agreement  can  be  made  where  an 
infant  or  an  absentee  is  a  party,  nor  where  a  divorce  is  sought  by  or  against  a 
married  woman.  The  agreement  when  alleged  must  be  evidenced  by  writing 
signed  by  the  parties  or  their  attorneys.  No  referee's  name  siiould  be  inserted  in 
any  proposed  order  unless  accompanied  by  such  agreement  If  inserted  otherwise, 
the  court  will  not  strike  it  out,  nor  in  any  manner  act  on  the  proposed  draft  order.** 
(13  How.  846.) 
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a.  In  an  aotion  referable  only  by  ooDsent,  a  Btipnlation  was  signed  by  tbe 
aitomeys  of  both  partieB,  referring  the  eause  to  M,  and  an  order  was  made  on 
defendant's  motion,  and  on  filing  the  stipulation,  referring  it  to  I, — held  that  the 
pl&iniiff  had  a  right  to  disregard  the  order  entirely,  and  proceed  if  as  no  consent 
to  any  reference  had  been  given.    (Haner  T.  Bliss,  7  How.  246.) 

b.  Order  for  referem  by  ecmpuUion — In  wftat  eases.— See  section  271.    The 

reriaed  statutes  provid^that  wnenever  a  cause  should  be  at  issue,  and  it  should 

appear  that  the  trial  of  the  same  would  require  the  examination  of  a  long  ao- 

eount  OD  either  side,  the  court  might,  on  the  application  of  either  psrty,  or 

without  such  application,  order  such  cause  to  be  referred  to  three  impartial  and 

competent  persons.    (2  R.  S.  884,  s.  89.)    Under  this  provision,  it  wss  held,  that 

A  reference  was  strictly  proper  only  in  the  cases  of  accounts  existing  between 

the  parties ;  and  that  where  there  was  no  account^  in  the  ordinary  acceptation 

of  the  term,  the  cause  could  not  be  referred,  although  there  might  be  many  items 

of  daniage.    (6  Hill,  873.)    It  was  always  regarded  as  a  proceeding  applicable 

only  to  what  were  formerly  known  as  actions  of  assumpsit,  or  debt  on  simple 

contract^  though  it  was  held  possible  that  a  reference  might  be  ordered  in  what 

was  formerly  known  as  an  action  of  covenant  (19  Wend.  108 ;  9  iiL  480 ;  6  id  608.) 

Ad  action  upon  a  policy  of  insurance  against  fire  was  allowed  to  be  referred,  where 

the  eoDtroversy  between  the  parties  related  solelv  to  items  of  injury,  and  the 

anaoDnt  of  loss  sustained  by  the  assured.    (1  Hall,  660.)    But  a  reference  was 

refused  in  such  an  action,  whf  re  the  defence  charged  a  fraud  on  the  part  of  the 

insured.     (26  Wend.  687.)    Nor  would  every  matter  of  account  be  allowed  to 

be  referred,  as  where  Uiere  were  but  four  items  of  account    (10  Wend.  677.) 

Acttons  of  tort  were  not  .referable.    (19  Wend.  108.)    The  class  of  actions  in 

which  the  court  can  order  the  whole  action  to  be  tried  by  the  referee,  without 

the  oonsent  of  either  party,  is  enlarged  by  the  code,  but  the  fact  which  warrants 

the  exercise  of  the  power  is  the  same  now  as  when  the  revised  statutes  alone  gave 

the  authority  to  refer.    (MeCtdUmgh  v.  Brodie,  13  How.  846 ;  6  Duer,  669.)    In 

an  aetion  against  a  sheriff  for  a  false  return  and  for  not  satisfying  an  execution 

out  of  the  property  in  his  hands  under  an  attachment,  an  order  to  refer  was 

denied  because  the  action  sounded  in  tort  and  did  not  require  the  examination 

of  an  account  in  the  ordinary  acceptation  of  the  term  ac€<nMt,    (Dewey  v.  Field, 

13  How.  48a) 

e.  An  action  based  on  carelessness  or  negligence  cannot  be  referred,  although 
it  may  become  necessary,  in  the  course  of  the  trial,  to  examine  into  a  large  num- 
ber of  items  constituting  the  plaintiff's  claim  for  damages.  {M*Master  v.  Booths 
8  Code  Bep.,  Ill ;  4  How.  427.)  The  action  was  for  an  injury  to  the  property 
of  the  plaintiff,  by  reason  of  the  alleged  negligence  of  the  defendant's  servant, 
and  the  plaintiff,  upon  an  affidavit  that  the  trial  would  inrolve  a  long  account, 
moved  for  a  reference.    The  motion  was  denied.  {Id.) 

d.  An  action  to  set  aside  a  conveyance  for  fraud  is  not  referabla  {Draper  v. 
Day,  11  How.  439  ;  see  however,  McMahon  v.  AUen,  10  td  884.) 

tf.  Although  in  an  action  for  an  account  between  partners,  the  question  of 
partnership  or  no  partnership  when  in  issue,  is  a  proper  one  to  be  decided  by  a 
jury,  yet  where  it  is  so  connected  with  the  accounts  of  the  firm  that  a  full  state- 
ment of*  the  accounts  will  require  an  examination,  there  the  cause  should  be 
referred.  {Mills  v.  Tfiursby,  11  How.  118 ;  and  see  Palmer  v.  Falmer,  18  tcl  868 ; 
Jackson  v.  De  Forest,  14  id.  81.) 

/.  A  reference  can  only  be  compelled  where  the  court  can  see  that  the  trial 
must  necessarily  involve  the  examination  of  a  long  account  on  either  side.  (Keeler 
V.  Foughkeepsie  Plank  Road  Co.,  10  How.  11.)    One  bill  of  goods,  containing 
fifty  items,  delivered  at  one  time,  is,  in  fact,  but  one  item.    {Swift  v.  WelU,  2 
How.  79 ;  Miller  y.  Hooker,  id.  171 ;  Stewart  v.  ElweU,  8  Code  K.  189.)    Where 
the  alleged  lone  account  consisted  of  the  examination  of  items  of  damage  sus- 
tained by  the  plaintiff  by  reason  of  the  false  representations  of  the  defendants, 
which  iuducea  the  plaintiff  to  make  certain  outlays  for  establishing  a  soap 
factory,  the    motion  was  denied.     {Me  OuUouyh  y,  Brodie,  18    How.  246;    6 
Duer,  659.)    An  issue  which  involves  a  long  account  may  be  referred,  notwith- 
standing the  action  is  founded  on  fraud.    Therefore,  where  an  action  was  brought 
to  recover  back  money  alleged  to  have  been  fraudulently  obari^ed  in  an  account 
between  the  parties,  a  reference  was  ordered.    (Sheldon  y.  Wood,  I  Code  Rep., 
N.  S.,  118.) 
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a  Where  a  mii86  in^oWes  the  examination  of  a  long  aoconnt^  it  vb  no  Boffi- 
cient  objection  to  granting  a  motion  for  a  reference  that  the  eaaee  has  once  been 
tried  by  a  jnry.  J^Brovm  ▼.  BradtkmBf  8  How,  176  ;  1  Dner,  686.)  Where  tho 
necessity  of  examining  a  long  account  depends  upon  the  decision  of  another  issao 
in  the  action,  as  whether  a  partnership  existed,  a  reference  will  not  be  ordered 
imtil  that  issue  has  been  first  tried.  {Graham  t.  €hUing,  7  How.  260.)  Ba^ 
where  the  qnestion  whether  there  was  a  partnership  or  not  could  only  bo 
answered  by  first  going  into  the  aeeonnts^^^he  plaintiff  being  entitled  to  be  s^ 
partner  on  his  bringing  into  the  business  a  certain  amount  of  capital,  and  he 
insistinff  that  he  had  done  so,  and  that  the  books  show  it,-^there  the  reference 
was  ordered,    (ifr.;  see  Smith  ▼.  Dodd,  8  E.  D.  Smith,  848.) 

b.  Ca9e%  wMn  Bvb,  %  of  Beet,  i7l.^It  seems  there  may  be  a  reference  of  any 
specific  question  in  any  action  where  the  taking  of  a  long  aeoonnt  is  necessary. 
(Bowmau  y.  BhsUon,  1  Duer,  607.)  Thos,  in  an  action  by  an  attorney  to  recover 
compensation  for  serriees,  the  plaintiff  applied  for  a  reference  to  adjust  the  biUs 
of  coets  sued  upon.  (IcL)  And  where  on  a  cause  being  submitted  to  the  court,  it 
appears  that  tne  plaintiff  is  entitled  to  have  an  account  taken,  but  there  are 
questions  of  fact  material  to  the  taking  of  the  final  account  that  must  be  settled 
by  testimony,  the  cause  will  be  referred  to  a  referee,  to  find  the  facts  upon  the 
issues,  and  upon  such  finding  to  state  the  aecount  between  the  partiea.  (  Van 
Zandt  y.  Cobb,  10  How.  848.) 

0.  CoMen  wifAm  Btih,  8  of  Beet.  !l71.^This  subdivision  is  intended  to  provide 
for  references  in  eases  where  questions  of  fact  should  arise,  upon  collateral 
matters  in  the  cause,  in  any  stage  of  it^  and  not  to  those  questions  or  issues  of 
iact  which  are  made  by  the  pleadings.  *  *  As,  for  instance,  whether  an  in- 
junction has  been  violated,  or  the  party  is  in  contempt^  for  any  cause  alleged, 
the  numerous  questions  which  arise  on  motion,  and  in  relation  to  tiie  execution 
of  the  orders^  decrees,  aodprocess  of  the  courts  and  also  upon  petitions  daring 
the  progress  of  a  cause.  {Fiagg  v,  Jiunaer,  8  Barb.  9 ;  )  Code  R.  17.)  A  reference 
was  ordered  on  a  motion  to  dischsrge  from  arrest  {Barron  ▼.  Banford,  14  How. 
448;  6  Abb.  820,  note;  Btelle  v.  Palmer,  7  Abb.  181.)  On  a  motion  to  satisfy  a 
iudgment  {Meyer  v.  Lent,  7  Abb.  226;  16  Barb.  689;  Pendleton  Y.Weed,  17 
a.  T.  72.)    On  a  motion  against  an  attorney  for  not  paying  moneys  collected. 

1  Barber  v.  Caee^  12  How.  851.)  On  amotion  to  enter  on  docket  secured  on  appeal. 
Munn  y.  Bammn,  %  Abb.  411.) 

d,  iS^ttt^y  CotMsiL— On  the  practice  of  referring  causes  equitable  in  their 
nature^  see  mmore  v.  T%jimae  (7  Abb.  70). 

e.  Order  for  refierence  neeeeaary.-^A  reference  cannot  be  had  without  an  order 
of  the  court;  and  although  the  parties  may  agree  upon  a  suitable  person  to  act 
as  referee,  the  court  must  be  sausfied  that  the  selection  made  is  a  proper  one. 
A  referee  who  proceeds  in  a  cause  by  virtue  of  an  appointment  bv  stipulation  of 
the  parties  merely,  acts  without  authority.  {LitehJSeld  y.  Bwrwell,  6  How.  841.) 
But  where  on  a  written  stipulation  to  refer  to  a  referee  named,  upon  which  no 
order  was  entered,  the  cause  was  tried  before  such  refereei  a  report  made,  and 
judgment  entered  thereon,— it  was  held  that  neither  party  could  attack  the  judg^ 
ment  for  the  defect  in  the  appointment  of  the  referee.  (  Whalen  t.  Buperv,  of 
Albany,  6  How.  278 ;  and  see  LwUnyton  v.  Taft,  10  id,  448.)  [An  order  on  the 
stipulation  might  in  sach  a  case  be  entered  rntne  pro  tume,^ 

f  At  what  etage  of  the  eaiase  order  for  rrferenee  to  be  applied  for, — ^The  order 
for  reference  cannot  he  applied  for  until  after  issue  (8  Cow.  889).  Issue  is  joined 
immediately  on  the  service  of  an  answer  not  constitating  a  counter-claim,  or  on  the 
service  of  a  reply  to  a  counter-claim.  The  making  the  motion  need  not  be 
delayed  to  aeeertoin  if  either  party  intends  to  amend.  {Oveeon  v.  Whalon,  1 
Code  Rep.,  N.  &,,  27 ;  JSnoe  v.  JTumae,  2  Code  Rep.  128.)  Butit  should  be  made 
before  notice  of  trial,  or  the  moving  party  may  be  subjected  to  ooets  of  hie 
opponent  in  preparing  for  trial.    (6  C^w.  269.) 

g.  Motion  for  order  of  reference.  Papers  on, — ^Where  parties  do  not  consent, 
the  reference  is  to  be  obtained  by  mi^on  at  special  term.  The  motion  is  non- 
enumerated.  (Rule  40.)  It  must  be  founded  on  afildavit  The  affidavit  need 
not  state  the  place  of  trial  named  in  the  complaint  (2  Cow.  448;  7  ib.  478.) 
But  must  state  that  issue  has  been  joined  (8  Cow.  84) ;  and  that  the  trial  of  the 
action  will  require  the  examination  of  a  long  account,  and  not  involve  the 
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exBmiDatioo  of  difficult  queetionB  of  law ;  or  that  the  referenee  is  necessary  to 
earry  a  jodgment  or  order  into  effect  The  affidavit  must  be  made  by  the  part^ 
himidf,  and  not  by  the  attorney,  unless  a  sufficient  excuse  for  the  omission  is 
shavn.  {Mnick  y.  Smithy  2  How.  7 ;  Rom  ▼.  Beeeker,  ib.  167 ;  Little  v.  BigtifM^  lb. 
164 ;  CoUim  ▼.  MeCktUouah,  ib.  165;  4  Hill,  648.)  The  affidavit  need  not  state 
that  the  invctligation  will  not  require  the  decision  of  difficult  questions  of  law ; 
that  will  be  presumed,  unless  and  until  it  is  made  to  appear  otherwise  by  the 
oppoaiiig  affiaarita.  (Barber  ▼.  OromwtU,  10  How.  851.)  The  moving  papenr 
should  name  the  person  or  persons  proposed  as  referee  or  referees.  (1  Gaines'  B. 
7, 149.)  It  la  usual  to  name  three,  but  the  court  may  appoint  one  or  more 
r^erees,  not  ezceediDg  three.  On  a  motion  to  refer  to  **  A.  B.,"  naming  only  one 
reteee,  it  was  held  that  the  motion  should  have  been  to  refer  to  three  persons,  nam- 
ing them  in  the  notice,  and  the  motion  was  denied.  {Goit  v.  OtiMn,  7  Hill,  155.) 
Ow  (Jroa9'motioiu  for  an  arder  for  reference.  Joint  referenee, — ^Where  boUi 
parties  move  for  a  reference,  the  motion  of  the  party  first  giving  notice  is  en- 
titled to  a  preference.  (1  Wend.  15.)  And  in  cross-actions,  where  cross-applica- 
tiona  are  made  for  a  reference,  a  Joint  reference  will  be  ordered,  and  the  referees 
authorized  to  hold  their  meetings  so  as  to  accommodate  both  parties.  (4  Wend. 
1»8.) 

6.  Opposing  motion  for  order  of  referenee. — ^In  opposition  to  the  motion,  it 
may  be  shown,  by  affidavit,  that  difficult  questions  of  law  will  arise  (2  Johns. 
CcB.  40S ;  %  Oaines^  R.  251 ;  2  Johna  R.  874),  as  the  party  is  advised  by  counsel, 
and  verily  believea  (1  Oainea'  R.  149.)  And  if  it  clearly  appear,  that  difficult 
questioBB  of  law  will  arise,  the  motion  will  be  denied.  (1  How.  168.)  But  it  ia 
not  enough  to  state,  generally,  that  questions  of  law  will  arise ;  it  most  be  made 
to  appear  to  the  court  what  the  points  of  law  are,  so  that  it  can  judge  whether 
thej  are  material  and  difficult,  and  will  necesssrily  arise.  And  the  court  must  be 
satisfied  that  they  will  be  questions  of  real  difficulty  (6  Cow.  428),  otherwise  the 
motion  will  be  granted    (Vewey  v.  Field,  18  How.  489.) 

e.  No  appeal  from  order  for  a  referenee, — In  an  action  in  which  the  court  has 
power  to  order  a  reference,  no  appeal  lies  from  an  order  ordering  a  reference. 
[Oray  v.  Jfbx,  1  Code  Rep.,  N.  S.,  884;  Uhsdell  v.  Hoot,  8  Abb.  142;  Bryan  v. 
^reanon,  7  How.  869 ;  Smith  v.  Bodd,  8  E.  D.  Smith,  848 ;  see,  however,  Oram 
T.  Bradford,  4  Abb.  201.) 

d.  Amendment  after  an  order  for  referenee,  effect  o/-^Where,  after  an  order, 
made  to  refer,  the  defendant  obtained  leave  to  amend  by  setting  up  a  counter- 
ohdm,  Harris,  J.,  on  makinff  an  order  allowing  the  amendment,  observed,  **  It 
would  have  been  proper  had  either  party  desir^  it,  to  vacate  the  order  of  refer- 
ence."   {BeardeUy  y.  Stover,  7  How.  295.)    See  Changing  refereCy  supra. 

e.  Divorce  casee, — Where  in  an  action  for  a  divorce  there  was  a  written  stipula- 
tion to  waive  a  jury  trial,  and  consenting  to  a  trial  bv  a  referee,  and  an  order 
of  reference  reciting  the  filing  of  such  stipulation  had  oeen  entered  referring  it 
to  a  referee  to  take  the  evidence  and  report  same  to  the  court.  The  parties  both 
appeared  before  the  referee— a  motion  to  confirm  the  referee's  report  was  denied 
on  the  ground  that  the  cause  had  been  irregularly  referred :  the  reference  should 
have  been  of  the  issuea     (Biddell  v.  BiddeU,  8  Abb.  167.) 

/.  Reference  to  take  an  account. — Where  a  referenee  is  made  to  a  referee  sim- 
ply to  take  and  state  an  account,  he  is  a  mere  substitute  for  a  master  in  chancery, 
and  must  conform  to  that  practice,  as  the  supreme  court  has  not  made  any  rules 
in  respect  to  the  taking  and  stating  of  accounts  in  equity  casea  {Pcdmet  v. 
y  Palmer,  18  How.  868 ;  Keidwm  v.  Clark,  22  Barb.  819.    See 7  Abb.  70) 

g.  Who  will  be  named  as  referees.  Referees  to  be  residents  of  the  county. — If  no 
objection  is  made  to  the  referees  namea  in  the  notice  (where  there  are  three), 
they,  or  one  or  two  of  them,  will  be  appointed.  But  if  the  parties  disagree, 
probably  each  party  will  be  allowed  to  name  one,  and  the  court  will  name  a 
third.  The  referees  should,  in  all  cases,  be  taken  from  the  county  named  in  the 
complaint  as  the  place  of  trial.    (11  Johna  R.  406;  7  Wend.  488.) 

A.  Changing  referee, — ^The  reversal  of  a  judgment  on  a  report  of  a  referee,  on 
a  question  of  law,  is  no  ground  for  sending  the  case  to  a  new  referee ;  otherwise 
if  the  reversal  be  on  a  question  of  fact  {Billings  v.  Vanderbrek,  16  How.  296 ; 
6  Abb.  218 ;  Schermerhom  v.  Van  Allen,  18  How.  82.)  Where,  pending  a  refer- 
eace,  the  court  allowed  an  amendment,  it  ordered  the  hearing  to  continue  before 
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the  same  referee,  and  that  the  testimony  taken  might  apply  to  the  amended, 
pleadings.  (Thimer  v.  HUleriine,  14  How.  231 ;  See  ieardsfey  v.  Stover,  7  How. 
295 ;  and  see  Brittingham  t.  Steveru,  1  Hall,  379.)  In  Perry  t.  Moore  (2  R  D. 
Smith,  82),  the  conrt  set  aside  the  report^  with  a  airection  to  the  referee  to  take 
further  testimony  and  report  specially.  The  referee  being  unimpeached,  the 
court  would  not  remove  nim,  on  the  defendant's  motion,  for  the  reason  that 
he  and  the  plaintiff's  attorney  were  occupants  of  the  same  office;  this  ground 
of  objection  having  been  known  to  the  aefendant  when  he  consented  to  the 
appointment 

4L  Effeei  of  order  of  referenee. — The  order  does  not  involve  the  meritSb  It 
merely  determines  the  mode  of  trial  {Bryan  v.  Brennon,  7  How.  869.)  It  does 
not  preclude  the  defendant  from  objecting  at  the  hearing  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  (Ih.)  The  action  and 
the  parties  remain  in  court  for  every  purpose  except  the  trial,  notwithstanding 
the  order  of  reference.  {Holmee  v.  Sloeum,  6  id  218;  1  Code  Kep.,  N.  S..  380 ; 
MeMhffwt  V.  Jonee,  1  £.  D.  Smith,  429.) 

h.  Waiver  of  irregtUarity  in  tJie  appointment  of  referee, — All  irregularities  in 
the  appointment  of  a  referee  are  waived  by  proceeding  on  the  reference  without 
objection  {Combe  v.  Wyckoff,  1  Cai  R.  147  ;  kenouil  v.  Harrie,  1  Code  Rep.  125), 
except  that  if  the  court  has  no  jurisdiction  that  cannot  be  waived.  {Garde  v. 
Sheldon,  8  Barb.  282.)  After  waiver  of  an  irregular itv  in  the  order  appointing 
the  referee,  by  proceeding  on  the  reference  without  otjection,  no  appeal  can  be 
taken  from  the  order  {ifhsdell  v.  Root,  3  Abb.  142),  nor  will  a  motion  to  change 
the  referee  for  any  cause  existing  at  the  time  of  the  making  the  order  be  enter- 
tained.   {Billinge  v.  Vanderhrek,  15  How.  295;  6  Abb.  218.) 

€,  Construction  of  order  of  rrt%r«ice.— Where  an  order  is  made  referring  the 
cause,  without  any  limitation,  all  the  issues,  whether  of  law  or  fact,  are  necessa- 
rily embraced  in  the  reference,  and  the  referees  have  power  to  report  upon  the 
whole  issue.  {Renouil  v.  Harris,  1  Code  Rep.  125 ;  Cfraves  v.  Blanchard,  3  t6. 
25;  4  How.  803.) 

d  Service  of  order  for  referenee.-^A.  cony  of  the  order  should  be  served  on  the 
opposite  attorney,  although  it  has  been  neld  that  such  service  is  unnecessary. 
(1  How,  193.) 

e.  Time  and  place  of  meeting  of  referees. — ^The  referees,  after  notice  of  their 
appointment,  by  service  of  a  certified  copy  of  the  order  appointing  them,  diould, 
without  delay,  appoint  a  time  and  place  fur  the  hearing.  (2  R.  S.  884,  s.  48.) 
The  place  of  meeting  need  not  be  in  the  county  named  in  the  complaint  as  the 
place  of  trial  (2  Johns.  R.  188 ;  Wheeler  v.  Maitland,  12  How.  35.)  The  ap- 
pointment of  the  time  and  place  for  hearing  may  be  by  parol  {Stevens  v.  Strong, 
8  id.  889.) 

/.  Witnesses— compelling  attendance  of,  dec, — Witnesses  may  be  compelled  to 
attend  before  such  referees,  by  subpoenas  issuing  out  of  the  court  in  which  such 
cause  is  pending,  in  the  same  manner  and  with  like  effect  as  in  cases  of  trials  in 
such  court  (2  R.  S.  884,  s.  45),  and  referees  may  compel  the  attendance  of  wit- 
nesses by  attachment  and  punish  them  as  for  a  contempt  for  non-attendance,  or 
refurang  to  be  sworn  or  testify.  (Code,  s.  272.)  Semble,  a  habeas  corpus  ad  test 
may  issue  to  procure  the  attendance  as  a  witness  before  referees,  of  a  person  who 
is  in  prison,    (a  R.  S.  559;  Marsden  v.  Overbury,  86  Eng.  Law  and  £q.  R.  276.) 

g.  Witnesses — swearina,  examination  of,  credibility  of,  <tc, — ^Any  one  of  the 
referees  may  administer  the  necessary  oath  to  the  witnesses  produced  before  them 
for  examination.  (2  R.  S.  884,  s^  46.)  On  the  hearing,  the  same  rules  of  evidence 
are  to  be  observed  as  on  a  trial  before  a  jury  (6  Cow.  864) ;  the  court  may  re- 
quire referees  to  report  their  decision  in  admitting  or  rejecting  any  witness^  in 
allowing  or  overruling  any  question  to  a  witness,  or  the  answer  thereto.  (2  R. 
Sw  384,  s.  47.)  The  credibility  of  a  witness  is  a  question  solely  for  the  referees. 
{Leach  V.  Kdsey,  7  Barb.  466.) 

K  Referee  cannot  be  a  witness, — Semble  one  of  three  referees  before  whom  a 
cause  is  tried,  cannot  be  examined  as  a  witness  on  sach  trial.  {Morse  v.  Morse, 
1  Code  Rep.,  N.  S.,  874 ;  11  Barb.  610.)    See  Kelyngs  R.  12. 

a.  Referees  to  be  sworn  before  proceeding  with  the  reference, — ^Before  proceeding 
to  hear  any  testimony  in  the  cause,  the  referees  shall  be  severally  sworn  faith- 
fully and  fairly  to  hear  and  examine  the  cause,  and  to  make  just  and  true  renort 
according  to  the  best  of  their  understanding ;  which  oath  may  be  administerea  by 
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aoy  person  authorized  to  take  affidaTits,  to  be  read  in  the  conrt  in  which  the  suit 
is  pen<)ing,  or  by  any  justice  of  the  peace.  (2  R.  S.  384,  s.  44.)  If  the  referees 
are  not  sworn,  the  parties  by  proceeaing  in  the  reference  without  objection  waive 
the  irregularity.  [Kealor  v.  Ulster  Plank  Road  Co.,  7  How.  41.)  It  seems  that 
it  is  not  necefriary  it  should  appear  by  the  record  that  the  referees  were  sworn. 
{Re^  V.  Talford,  10  Verm,  509 ;  Ptitnam  v.  Dutton,  8  ib.  896.) 

€L  Adjournments, — To  adjourn,  all  the  referees  must  meet  (7  "Wend.  534;  22 
ih.  637);  they  may  require  the  payment  of  costs  as  a  condition  to  the  postpone- 
ment. (S.  814-)  If  the  party  obtaining  the  adjournment  refuse  to  pay  the  costn, 
the  court  will  not  award  a  precept  against  him,  nor  compel  payment  (5  Hill, 
S75.)  And  it  seems  that  the  only  remedy  of  the  opposite  party  in  this  case  is  to 
proceed  at  once  to  a  hearing,  (lb.)  The  referees,  however,  may  require  the 
party  applying  for  the  adjournment  to  stipulate  in  writing  that  in  default  of  pay- 
ment, the  collection  of  the  costs  may  be  enforced  by  an  order  in  the  cause.  (Id.) 
The  court  will  not  entertain  a  motion  to  postpone  a  trial  before  referees  on  the 
ground  of  the  absence  of  a  witness;  the  referees  must  decide  on  the  question ;  if 
they  commit  any  error,  the  court  will  correct  it  on  motion  to  set  aside  the  report. 
{Langley  v.  Hickman,  I  Sand.  681.) 

b.  Trial. — All  the  referees  must  meet  together  and  hear  all  the  proofs  and 
allegations  of  the  parties.  (2  R.  3.  384,  s.  46.)  The  trial  is  to  be  conducted  in 
the  same  manner  as  a  trial  by  the  court  (§  272.)  The  plaintiff  may  submit  to 
a  nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his  complaint 
be  dismissed,  at  any  time  before  the  cause  has  been  finally  submitted  to  the 
referees,  for  their  decision.  In  which  case,  the  referees  report  according  to  the 
fact^  and  judgment  may  thereupon  be  perfected  by  the  defendant  (Rule  32.)  If 
after  being  duly  notified  by  the  plaintiff,  the  defendant  neglect  to  appear,  the 
referee  may  proceed  with  the  hearing  in  his  absence.  (11  Johns.  R.  402 ;  Stephen* 
▼.  Strong,  8  How.  389.) 

c  The  order  of  admitting  proof  is  in  the  discretion  of  a  referee  (Oibion  v. 
JPeartall,  1  E.  D.  Smith,  90);  as  is,  to  some  extent,  the  permitting  leading  ques- 
tions (Btech  y.  Raymond,  2  E.  D.  Smith,  497),  and  the  number  of  witnesses  to  be 
examined  as  to  the  character  of  a  witness.    (Green  v.  Broum,  8  Barb.  819.) 

d.  The  taking  or  refusing  testimony  at  any  time  while  the  cause  is  before  him 
is  a  matter  wholly  in  the  sound  discretion  of  the  referee.  (Schermerkorn  v.  Bev- 
elin,  1  Code  Rep.  28.)  After  the  cause  has  been  submitted,  and  the  referees  have 
retired,  they  may,  in  their  discretion,  open  the  hearing,  and  adjourn  to  receive 
further  testimony.  (1  Wend.  104;  Duguid  v.  Ogilvie,  3  E.  D.  Smith,  627 ;  1  Abb. 
145.)  And  unless  tne  contrary  be  shown,  it  will  bepresumed  that  such  discre- 
tion has  been  properly  exercised.  (1  Wend.  104.)  Wnere  a  referee,  after  a  final 
submission  of  the  cause,  refused  an  application  by  the  plaintiff  to  postpone  to 
produce  further  testimony,  and  certified  that  his  refusal  was  upon  the  sole  ground 
of  his  supposed  want  of  authority  to  grant  the  plaintiff's  application,  the  court 
opened  the  hearing  on  terms.  (Packer  v.  French,  Lalor*s  Supp.  to  Hill  and  Denio, 
103.)  fiut  the  referee  may  refuse  to  hear  further  testimony  after  the  case  is 
dosed.     (Trimble  v.  StillweU,  4  £.  D.  Smith,  613.) 

e.  Immaterial  variances  may  be  disregarded.    (See  ante,  p.  261,  a,  b,) 

f.  Referees  to  whom  the  whole  cause  is  referred  may  pass  on  the  question  of 
costs,  where  costs  are  discretionary.  (Renouil  v.  Harris,  1  Code  Kep.  125; 
Graves  v.  Blanchard,  8  tdl  26;  4  How.  308  ;  Luddington  v.  Taft,  10  Barb.  448.) 
They  cannot  award  costs  against  an  executor  or  administrator  personally,  or  against 
the  estate  he  represents     (Msrsereau  v.  Ryerss,  12  How.  800.) 

cr.  A  referee  cannot,  while  professing  to  admit  evidence  absolutely,  admit  it, 
in  fact^  de  bene  esse,  and  then  reject  it  upon  making  up  his  report  upon  the  whole 
case.  (Allen  v.  Way,  8  Code  Rep.  243 ;  see,  however,  Brooks  v.  Christopher,  6 
Duer,  216.) 

A.  The  authority  of  a  referee  over  the  interlocutory  questions  presented  in 
the  progress  of  the  trial,  cease  with  his  decision  of  them,  or  at  least,  with  the 
trial  itself.    (Allen  v.  Way,  8  Code  R.,  243.) 

i.  Other  powers  of  referees, — See  section  27  2,  and  Rule  82.  Referees  have  power 
to  order  amendments;  this  does  not  extend  to  the  striking  out  the  name  of  a  party. 
(Billings  v.  Baker,  6  Abb.  218  ;  16  How.  626 ;  but  query — the  effect  of  the  amend- 
ment oi  1859  f)  To  preserve  order j  and  punish  violations  thereof.  (Re  Seeley  and  Job- 
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$on,  6  Abb.  217.  fMte.)  To  grant  odjourwneniB,  this  the^  may  do  on  their  own  motion 
or  on  the  motion  of  the  parties.  A  referee  has  not  authority  to  order  the  pro- 
duction of  books,  <&c.,  where  there  is  no  provision  to  that  enect  in  the  order  of 
reference.  (Frazer  v.  Phelps,  1  Code  Rep.,  N.  S ,  214;  4  Sand.  682.)  Where  a 
referee  is  ordered  to  take  accounts,  the  referee's  certificate  that  the  production 
of  books  and  papers  is  necessary,  will  be  regarded  as  presumptively  sufficient  to 
warrant  an  order  for  such  production.  The  burden  of  showing  that  the  order 
oui^ht  not  to  be  made,  would  be  upon  the  adverse  party.  (75.)  Nor  has  a 
referee  the  power  to  strike  out  a  complaint  for  any  default  of  the  plaintiff  in 
producing  papers,  Ac.     {BmiesteeU  v.  Lynde,  8  How.  226.) 

a.  Review  of  proceedings  before  referee  pending  the  reference. — ^The  court  will 
not  interfere  on  motion  in  a  matter  wiihm  the  discretion  of  a  referee  before  the 
referee  has  reported.  The  party  must  wait  until  the  referee  has  made  his  report, 
and  then  move  to  set  aside  the  report  {Schermerhomy,  Develin,  1  Code  Rep.  28.); 
or  nppeal  from  the  Judgment  thereon. 

6.  Report  of  referees, — A  report  of  any  two  of  the  referees  is  valid.  (2  R.  S. 
884,  B.  46.)  The  report  must  state  the  facts  found,  and  the  conclusions  of  law 
separately  (Code,  s.  272,  rule  32 ;  2  R.  S.  384,  8.  47) ;  if  it  does  not,  the  court 
will  order  a  further  report  to  be  made,  on  the  application  of  either  party,  or  of 
its  own  motion  {Snook  v.  Fries^  19  Barb.  818;  Parsons  v.  tiuyaanif  8  E.  D. 
ttujith,  276 ;  see  Church  v.  Frben,  4  Sand.  691 ;  Van  Steenburg  v.  Hoffman,  6 
How.  492;  Lakins  v.  Erie  R,  R.  Co.,  11  tct  41 ;  Ilulse Y.Sherman,  13  ui  411); 
and  if,  for  any  reason,  effect  cannot  be  given  to  such  order,  then  the  court  will 
set  aside  the  report  {Peek  v.  Torks,  14  How.  416.)  An  opinion  referring  ar|;u- 
mentatively,  and  in  a  general  way,  to  the  conclusions  of  fact  and  law  at  which 
the  referees  arrived,  is  not  such  a  statement  of  the  facts  found  by  them,  and 
their  conclusions  of  law  thereon,  as  is  contemplated.  (Mills  v.  TTiursby,  12  How. 
418;  and  see  Doke  v.  Peek,  1  Code  R.  64;  Deming  v.  Post^  id.  121 ;  Sisson  y. 
Barrett,  2  Coms.  406.)  If  there  are  issues  upon  which  no  evidence  is  given,  he 
need  not  notice  them  in  his  report.  (Ingrahatn  y,  Gilbert,  20  Barb.  152;  and  to 
the  like  effeot  is  Patterson  v.  Graves,  11  How.  91 ;  Marston  v.  Johnston,  13  id  93.) 

c  The  report  should  be  delivered  to  the  successful  party  ;  and  the  other 
party  has  no  right  to  the  possession  of  it.  If  the  referee  deliver  the  report  to 
the  unsuccessful  party,  and  he  refuses  to  file  it,  the  court  on  motion  will  order 
him  to  file  it  within  a  certain  time ;  and  if  he  does  not,  then,  that  the  referee 
make  a  new  report,  and  deliver  same  to  the  successful  party.  {Richards  y,  Allen, 
11  N.  Y.  Leg.  Obs.  169.) 

d  Referees*  fees. — A  referee  may  maintain  an  action  for  his  fees  without  any 
express  promise  to  pay ;  snd  where  there  are  several  referees,  each  may  maintain 
a  separate  action  for  his  fees.  {Hinman  v.  Bapgood,  1  Denio,  188.)  The  referee 
has  a  lien  on  the  report  for  the  amount  of  his  fees.  {Hoteell  v.  Kenny,  1  How. 
106.)  The  attorney  in  the  action  is  not  liable  to  the  referee  for  his  fees.  {Judson 
V.  Chray,  1  Kernan,  408.)  The  referee*8  fees  are  $3  a  day  (s.  813.)  Unless  by  the 
agreement  in  writing  of  the  parties,  the  referees  cannot  charge  anything  addi- 
tional for  office-rent  or  for  any  other  matter.  {Harris  v.  Bennett,  not  reported.) 
Any  dispute  as  to  the  amount  of  the  referees'  fees  may  be  settled  by  requiring 
the  referee  to  have  the  same  taxed.  {Richmond  Y.Hamilton,  Ingraham,  J.,  not 
reported.) 

e.  Setting  aside  report  of  referees. — A  motion  to  set  aside  the  report  of  a 
referee  is  like  a  motion  to  set  aside  a  verdict,  and  may  probably  be  made  in  like 
ca.«es  as  a  motion  for  a  new  trial,  and  is  governed  by  the  like  rules.  (See  Morgan 
V.  Bruce,  1  Code  Rep.,  N.  S.,  364.)  The  court  will  set  aside  the  report  if  it 
appears  to  have  been,  even  in  the  slightest  degree,  affected  by  any  Influence 
exercised  by  the  successful  party.  {Gall  v.  Gmnits,  4  How.  268 ;  Jborlon  v.  Levsis, 
9  td  1 ;  and  see  Roosa  v.  Sawaerties  Turnpike  Road  Co.,  12  id.  297  ;  Van  Steenburg 
Y.  Hoffman,  16  Barb.  28.)  The  court  may  also  set  aside  the  report  as  against 
evidence  {Smith  v.  Schank,  18  Barb.  846) ;  but  as  a  report  of  referees,  like  the 
yerdict  of  a  jury,  is,  as  a  general  rule,  cuoclusive  in  a  case  of  conflict  of  evidence 
(  Watkins  v.  Stevens,  4  Barb.  168 ;  Camp  v.  Pulver,  6  id  91 ;  Spencer  v.  Uliea  R. 
R.  Co.,  id.  837  ;  Hayes  v.  Symonds,  9  ib.  260 ;  Cady  v.  Allen,  22  id  388 ;  Baker  v. 
Martin,  8  ib.  684;  and  see  12  Johns.  R.  219;  1  OaL  R.  160 ;  24  Wend.  16 ;  1  Cal. 
R.  862 ;  Foster  v.  Coleman,  1  E.  D.  Smith,  85 ;  Davis  v.  McCready,  4  id  665  ; 
Mazette  y.  Harlem  R.  R.  Co.,  8  tc^  98 ;   Stuart  v.  Taylor,  7  How.  251 ;    Quacken- 
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btuh  r.  £hle,  5  Barh.  469;  Davii  ▼.  Allen,  8  Corns.  168;  Bearss  v.  Copley ^ 
Coart  of  Appeals,  April,  1854), — it  is,  therefore,  like  such  verdict,  only  to 
be  set  aside  where  the  finding  is  elearlv  against  the  weight  of  evidence, 
or  where,  upon  the  trial,  some  rule  of  eyidence  or  principle  of  law  has  been 
riolated.  (Green  v.  Brotenj  3  Barb.  119;  Doyle's  Aars  v.  St  James*  Church,  7 
Wend.  118 ;  Foster  r.  Coleman,  1  R  D.  Smith,  85;  Stuart  v.  7hylor,  7  How.  251 ; 
Bearss  t.  Copley,  Court  of  Appeals,  April,  1864;  Woodin  v,  Foster,  16  Barb.  146  ; 
Brooks  Y.  Christopher,  6  Duer,  216.)  The  report  mny  be  set  aside  where  an 
improper  measure  of  damages  was  adopted  (6  id.  535) ;  or  for  an  unreasonable 
reniBal  to  adjourn  {Forbes  v.  Frary,  2  Johns.  Cas.  224 ;  but  see  Carpenter  v.  Haynes, 

I  Code  Rep.,  N.  Si,  414) ;  or  for  excessive  damages  {Krom  v.  Schoonmaker,  8  Barb. 
647);  or  for  admitting  improper  evidence  (Clark  v.  Crandtdl,  8  Barb.  612;  see, 
however,  Allen  v.  Way,  8  Code  R.  248 ;  Vallance  v.  King,  8  Barh.  543  ;  Belmont 
▼.  Coleman,  1  Bosw.  188 ;  Brown  v.  Coiie,  1  K  D.  Smith,  265 ;  Kenny s  v.  Richards, 

II  Barb.  312);  bat  query,  if  the  court  will  set  aside  a  report  becauee  the  amount 
found  for  the  plaintiff  exceeds  that  stated  in  his  bill  of  particulars?  (12  Wend. 
834,  504 ;  Bowman  v.  Earle,  8  Duer,  691.) 

a.  Motion  to  set  aside  report  of  referees, — The  motion  is  non-enumerated.  {Bel- 
m.ont  V.  Smith,  1  Duer,  675.)  it  should  be  to  the  court  who  appointed  the 
referees  (Ooulard  v,Castillon,  12  Barb.  126) ;  should  be  based  on  a  certificate  or 
special  report  of  the  referee,  not  on  affidavits  (Belmont  v.  Smith,  1  Duer,  675); 
should  be  made  promptly  (Pa^^^tof^  v.  Graves,  11  How.  91),  before  judgment 
(Comttock  Y,  Rathbone,  \  Johns.  138).  The  referees  may  themselves  move  to 
have  their  report  sent  back  to  them  for  correction.  (Brittingham  v.  Stevens,  1  Hall, 
379.)  When  a  report  is  sent  back  for  correction,  if  the  leferetfS  go  beyond  cor- 
recting the  errors  complained  of  on  the  motion  to  set  aside  the  report,  and  open 
the  case  as  to  other  items,  they  are  bound  to  hear  additional  testimony  if  offered. 
(Gotdard  Y.Casiillon,  12  Barb.  126.)    See,  Changing  referee. 

b.  Confirmation  of  report. — A  report  on  the  w  Dole  ipsue  need  not  be  confirmed. 
(Renmiil  Y.Harris,  1  Code  R.  125);  but  other  reports  should  be  confirmed  (&n^n 
Y.  Slate,  5  How.  206;  Belmont  y.  Smith,  I  Duer,  675;  Rules  32,38^  and  see 
Bantes  v.  Brady,  8  How.  216  ;  Swarthout  v.  Curtis,  5  id,  198;  McMahon  v.  Allen^ 
27  Barb.  335;  7  Abb.  1.) 

c  Judgment  oti  referees^  report — Where  a  referee  reports  against  a  plaintiff  oa 
account  of  neglecting  to  appear,  the  judgment  should  be  a  dismissal  of  the 
complaint,  not  a  judgment  for  the  defendant  as  on  the  merits.  (Salter  Y.Maleolm, 
1  Duer,  596.)  Where,  after  the  report  of  a  referee  in  favor  of  the  defendant, 
and  bi'fore  judgment  is  entered  thereon,  the  plaintiff  in  the  action  dies,  judgment 
may  be  entered  thereon  without  making  the  plaintiff's  representatives  parties  to 
the  suit     (Scranton  v.  Baxter,  1  Code  Rep.,  K.  S.,  88.) 

d.  If  the  successful  party  neglects  or  refuses  to  enter  judgment,  the  other  party 
after  requiring  him  to  do  bo,  may  obtain  an  order  directing  him  to  file  the  report 
and  enter  up  judgment  thereon ;  and  in  defiatlt  thereof,  giving  the  plaintiff 
leave  so  to  do  without  costa.     (Richmond  v.  Hamilton,  not  reported.) 

e.  Notice  of  the  judgment. — Notice  »>i  writing  of  the  entry  of  the  judgment  and 
a  copy  of  the  report  should  be  forthwitii  served  on  the  judgment  debtor.  (§  268 ; 
Staring  v.  Jones,  13  How.  423  ;  Rule  32.) 

/.  Appeal  to  general  term  from  judgment  on  report  of  referees. — ^The  court  can- 
not on  motion  set  aside  as  erroneous  a  judgment  entered  on  the  report  of  a  referee. 
(Dana  v.  House,  3  Kernan,  808.)  The  only  mode  of  reviewing  the  report  is  by  an 
appeal  from  the  judgment  entered  ihereon  (Haight  v.  Prince,  2  Code  Rep.  94; 
Leggett  v.  Mott,  8  t6.  5  ;  Noues  v.  Hope  Mut.  Ins.  Co.,  ib.  1 92 ;  Pepper  v.  Goulding, 
ib.  29;  Crist  v.  Dry  Dock  Bank,  ib.  118,  142;  Enos  v.  Thomas,  5  How.  164 ; 
Watsofi  V.  Scriven,'7  ib.  11;  EnosY,  Thomas,  1  Code  Rep.,  N.  S.,  67 ;  Don- 
ohue  Y.  Chapman,  id.  188);  whether  the  finding  be  on  a  question  of  fact  or 
law.  ( Chechbrough  v.  Agate,  7  Abb.  32 ;  26  Barb.  603 ;  see  Conolly  v.  Con- 
oily,  16  How.  224.)  For  the  purposes  of  an  appeal,  exceptions  must  be  served 
and  a  case  made  (Johnson  v.  WhiAock,  3  Knrnan,  350;  see  note  to  section  268, 
and  Rules  84, 85,  86,  87.)  The  appenl  must  be  taken  within  thirty  days 
after  notice  of  the  judgment  (8  332;  Staring  v.  Jones,  13  How.  423);  and  the 
time  to  appeal  cannot  be  extended  directly  (§  406);  nor  should  it  be  indirectly 
extended,  as  by  setting  aside  a  regular  judgment  for  the  purpose.  (Humphrey  v. 
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Chamberlain,  1  Kernan,  2T4;  Maritan  ▼.  Johnson,  18  How.  98.)  See  in  note  to 
Boction  832,  pott, 

a.  The  appeal  from  the  judgment  does  not  stay  the  proceedings  on  the  judg- 
ment. To  Btaj  the  proceedioffs  on  the  judgment,  security  must  be  given.  But 
no  security  need  be  ffiven  unless  a  stay  of  proceedings  is  required.  (See  s.  848, 
and  note  thereto.)  The  appeal  does  not  bnng  up  for  review  any  questions  of 
fact,  but  only  the  propriety  of  the  conclusions  of  law.  {Morgan  ▼.  Bruce,  1  Code 
Rep.,  N.  8.,  864 ;  Orchard  y.  Orots,  12  Barb.  294 ;  Ingraham  v.  Gilbert,  20  Barb. 
151.)  But  aemble,  where  the  facts  are  correctly  found,  the  court  may  disregard 
the  conclusions  of  law  if  erroneous,  and  direct  the  entry  of  such  judgment  upon 
the  facte  found  as  may  be  proper,  {ffannay  v.  Hannay,  8  £.  D.  Smith,  482 ;  and 
see  QHffin  v.  Marqtiardt,  17  t^,  Y.  28 ;  Edtnontton  v.  McLoud,  16  N.  Y.  648.) 

6.  An  exception  taken  on  a  trial  before  a  referee,  although  inserted  in  the 
case,  but  not  argued  nor  mentioned  on  the  points,  will  be  regarded  as  abandoned. 
{Flanders  \.  Crolius,  1  Duer,  209 ;    and  see  Brown  y.  Colie,  1  £.  B.  Smith,  269.) 

c.  Appeal  to  court  of  appeals  from  judgment  on  report  of  refertes.-^o  warrant 
an  appeal  to  the  court  of  appeals  there  must  be  exceptions,  either  taken  during 
the  trial  or  to  the  final  decision  of  the  referees.  (Mitts  ▼.  ITiursby,  12  How.  418 ; 
Brewer  v.  Irish,  id.  481 ;  Hunt  y.  Bloomer,  id.  667  ;  8  Eernan,  841 ;  Johnson  ▼. 
WJiitlock,  8  Eernan,  344 ;  12  How.  571.)  And  for  the  purposes  of  the  appeal  the 
exceptions  sho-jld  be  separated  from  the  case.  {Mills  y.  Thursbv,  12  How.  417 ; 
see  Sheldon  y.  Wood,  14  How.  18 ;  WestcottY.  JTtompson,  16  N.  Y.  618.)  On  the 
appeal  the  court  will  not  consider  questions  not  raised  before  the  referees  and 
excepted  to  {Morris  y.  Husson,  4  Seldon,  204),  nor  questions  of  fact  {Borst  y. 
8pelman,  4  Corns.  284 ;  Newton  y.  Harris,  I  Code  Rep.,  N.  S.,  414). 


Chaftee  VI. 

Manner  of  entering  judgment. 

§274.  [230.]  (Am'd  1849— 1862.)  Judgmmtmayhef(yror 
ugamst  any  of  tJie  parties. 

(1.)  Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants,  and  it  may  determine  the  nltimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

(2.)  And  it  may  grant  to  the  defendant  any  affirmative  relief 
to  which  he  may  be  entitled. 

(3.)  In  an  action  against  several  defendants,  the  court  may, 
in  its  discretion,  render  judgment  against  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  may  be  proper. 

(4.)  The  court  may  also  dismiss  the  complaint,  with  costs  in 
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favor  of  one  or  more  defendants,  in  case  of  unreasonable  neg- 
lect on  the  part  of  the  plaintiff  to  serve  the  sammons  on  other 
defendants,  or  to  proceed  in  the  cause  against  the  defendant  or 
defendants  served. 

a.  Note  to  Part  1. — The  code  has  modified  the  eommon-law  rule  that  in  an  action 
on  an  alleged  Joint  eontraetf  the  plaintiff"  muel  recover  against  all  the  defendants  or 
be  defeated  in  the  action  ;  and  where  two  defendants  are  sued  jointly  on  a  con- 
tract, which  on  its  face  is  the  joint  contract  of  both,  but  which  in  legal  effect  was 
at  all  times  the  contract  of  one  only,  a  judgment  may  be  rendered  against  the 
party  liable,  and  in  favor  of  the  other.  iClaJlin  v.  JBtUterly,  2  Abb.  446 ;  S.  C. 
6  Duer,  327.)  Thus,  where  the  action  was  against  the  defendants,  B.  A  D.,  as 
partners,  and  it  appeared  that  D.,  without  the  knowledge  or  assent  of  B.,  had 
ugned  the  name  of  B.  <k  D.  to  the  instrument  in  suit,  and  on  which  it  was 
conceded  that  B.  was  not  liable,  it  was  held  that  the  plaintiff  might  have  judg- 
ment against  D.  alone.  {Id)  And  see  Parker  y.  Jackson  (16  Ban>.  83);  and  in 
Brumskill  v.  James  (1  Eernan,  294),  which  was  an  action  by  Brumskill  against 
two  defendants  described  as  William  L.  James  and  Eliza  Eaglesum,  and  was  for 
the  recovery  of  the  amount  of  two  promissory  notes  alleged  to  have  been  made 
by  the  defendants  "  under  and  by  their  co-partnership  name  of  Eaglesum  A  Co." 
The  defendant  described  as  Eliza  Eaglesum  did  not  appear  or  answer.  The 
defendant  James  by  his  answer  denied  that  he  jointly  with  said  Eliza,  either 
under  the  firm  name  of  Eaglesum  &  Co.,  or  otherwise,  made  the  notes,  or  that 
he  ever  jointly  with  her,  either  under  said  firm  name  or  otherwise,  made  the 
promises  in  the  complaint  alleged.  On  the  trial  it  appeared  on  the  part  of  the 
plaintiff  that  the  notes  were  signed  by  the  defendant  James  with  the  name  of 
Eaglesum  dt  Co.,  and  that  at  the  date  of  the  notes  the  defendants  carried  on 
business  under  the  firm  name  of  Eaglesum  A  Co.  The  defence  then  proved  that 
at  the  time  of  the  niaking  of  the  notes  the  defendants  were  husband  and  wife. 
For  the  defence  the  court  was  requested  to  charge  the  jury,  that  if  they  were 
satisfied  that  at  the  time  the  notes  were  made  the  defendants  were  husband  and 
wife,  they  should  render  a  verdict  for  the  defendants.  The  court  tefused  so  to 
charge,  and  charged  that  if  the  jury  were  satisfied  the  notes  were  signed  by  the 
defendant  James  in  the  name  Eaglesum  &  Co.  and  that  the  defendants  were  at 
that  time  husband  and  wife,  the  action  could  not  be  sustained  against  the  wife; 
but  that  where  an  action  is  brought  against  two  persons,  and  it  turns  out  that 
only  one  was  ever  liable,  the  judgment  may  be  against  the  one  so  liable;  and 
that  therefore  if  they  should  lind  that  the  aefendants  were  husband  and  wife  at 
the  time  the  notes  were  made,  and  that  the  defendant  James  made  them  in  the 
name  of  Eaglesum  &  Co.,  their  verdict  should  be  in  favor  of  the  plaintiff  against 
James  alone.  To  thia  ruling  an  exception  was  taken.  The  verdict  was  for  the 
plaintiff  against  the  defendant  James  alone,  and  on  which  a  judgment  was  sub- 
sequently entered.  The  judgment  was  affirmed  at  general  term,  and  subsequently 
by  the  court  of  appeals.  Gardner,  Ch.  J.,  in  pronouncing  judgment  of  affirmance 
in  the  court  of  appeals,  says  (1  Kernan,  301):  Whatever  may  have  been  the  rule 
at  common  law  when  husband  and  wife  were  joined  in  an  action  upon  contract 
made  during  coverture,  there  is  no  doubt  that  the  ruling  of  the  judge  is  sustained 
by  the  code  of  procedure.  [He  then  refers  to  ss.  274  and  186,  and  proceeds.! 
llie  defendant  admits  that  James  the  husband  would  have  been  liable  if  he  had 
b^n  the  only  defendant,  as  he  obviously  would,  since  the  contract  counted  upon 
was  in  law  his  exclusively.  He  relies  upon  the  misjoinder,  and  upon  the  general 
rule  of  the  commop  law,  that  where  a  joint  contract  is  the  subject  of  the  suit, 
the  recovery  must  be  against  all  the  de&ndants  or  neither.  This  was  the  incon- 
yenience  the  above  provisions  of  the  code  were  designed  to  remedy ;  and  no  case 
is  likely  to  be  presented  in  which  their  application  would  be  more  manifestly 
equitable  and  just  than  the  present." 

b.  So  in  an  action  against  two  or  more  defendants  upon  a  contract  made  by 
or  in  behalf  of  a  firm  or  association,  if  one  of  the  defendants  makes  default  and 
others  appear  and  deny  their  liability,  it  is  sufficient  on  the  trial  for  the  plaintiff 
to  prove  that  the  contract  was  madie  by  the  firm  or  association,  and  that  the 
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defendants  who  appeared  are  membere  thereof;  and  it  ie  not  neoeeaary  for  the 
plaintiff  to  prove  tnat  the  defaulting  defendant  is  also  a  member.  {Downing  y, 
Mann,  9  How.  204;  8  E.  B.  Smith,  86.)  And  whenever  a  pUintiff  establishes  a 
cause  of  action  against  one  or  more  of  the  defendants  In  an  action  for  a  tort  or 
upon  contract,  and  it  appears  in  the  latter  case  that  the  defendants  were  not  Joint 
contractors  ov  jointly  liable,  he  is  entitled  to  a  judgment  against  those  as  to  whom 
he  establishes  his  cause  of  action.  Thus,  in  an  action  on  a  joint  and  several  bond 
purporting  to  have  been  executed  by  the  defendants,  on  the  trial  it  appeared  that 
only  one  of  the  defendants  had  signed  the  bond.  The  breach  of  the  condition  of 
the  bond  was  proved,  and  the  plaintiff  recovered  against  tbe  defendant  who  had 
signed.  (7^  People  v.  Cramy  8  How.  )61.)  And  the  plaintiff  may  have  judgment 
against  one  or  more  of  several  defendants,  whenever  upon  the  £eicts  of  the  case  a 
cause  of  action  appear  against  such  defendants  {Harrington  v.  ffighean,  16  BarU 
526;  Bonateel  v.  VanderbUt,  21  td  26;  MarqtuU  v.  Marmot,  2  Kernan,  342.) 

a.  In  action  of  tort,  as  a  several  judgment  may  be  rendered  against  the  guilty, 
and  the  others  acquitted,  a  misjoinder  of  defendants  is  not  available  in  any  form. 
(Montford  v.  Hughes,  8  E.  B.  Smith,  691.)  And  in  an  action  against  husband  and 
wife  for  an  assault,  held  that  plaintiff  might  recover  against  the  hasband  only. 
{Wagner  v.  Bill,  19  Barb.  821)  So  an  action  against  several  defendants  to 
recover  the  possession  of  personal  property,  where  a  taking  of  the  goods  by  one 
of  the  defendants  is  fully  proved,  it  is  not  a  ground  for  a  nonsuit  generally,  as  to 
all  the  defendants,  that  no  joint  taking  by  them  was  proved.  ( WoocUmm  v. 
Ohamberlin,  17  Barb.  446.)  If  nothing  appears  either  in  the  pleadings  or  the 
evidence,  to  charge  a  portion  of  the  defendants,  they  will  be  entitled  to  a  non- 
suit, and  the  plaintiff  may  proceed  and  try  the  issue  between  himself  and  the 
other  defendants.  (Id,)  In  an  action  against  several  partners,  on  a  promissory 
note,  signed  with  tne  partnership  name,  where  one  ot  the  defendants  sets  up  as 
a  defence,  that  the  note  was  in  renewal  of  a  note  made  by  another  firm,  of  which 
he  was  not  a  member,  and  that  the  firm  name  to  the  note  in  suit  was  signed 
without  his  authority,  and  the  jury  find  for  such  defendant,  a  rerdict  may  be 
entered  for  him  and  against  the  other  defendants.  (Parkev  r,  Jackson,  16 
Barb.  88) 

b.  Where  the  pUintiff  sues  some  only  of  esTeral  defendants  jointly  liable  on 
contract,  and  the  defect  of  parties  does  not  appear  on  the  face  of  the  eomplaiut, 
if  the  defendant  does  not  plead  the  non-joinder,  the  plaintiff  may  recover  offainst 
the  parties  sued,  although  it  may  appear  on  the  trial  that  others  are  jointly  liable 
with  them.    {Fowler  y.  Kennedy,  2  Abb.  347.) 

c.  When  a  judgment  is  reversed,  the  complaint  will  not  be  dismissed  as  to  all, 
though  necessarily  dismissed  as  to  som«  of  the  defendants,  if  on  the  facts  stated 
in  it,  and  established  on  the  trial,  the  plaintiff  is  entitled  to  some  relief,  as 
against  a  part  of  the  defendants.  As  to  such  defendants  the  action  will  be 
retained,  that  the  plaintiff  may  have  such  relief,  as  against  them,  as  he  may 
establish  a  right  to.     (  Williams  v.  Ckritiie,  4  Duer,  29.) 

d  This  provision  is  to  be  construed  in  connection  with  section  118.  {Wells  t. 
Smith,  7  Abb.  261 ;  and  see  Fcrd  v.  David,  1  Bosw.  670.) 

See  ante,  p.  100,  a.  b.  e. 

e.  Note  to  Part  2: — Affirmaiive  relief  to  defendant, — When  a  defendant  claims 
afiirmative  relief,  legal  or  equitable,  the  duty  of  an  actor  in  bringing  the  cause 
to  trial  devolves  upon  him.  He  can  only  obtain  the  relief  when  Uie  cause  is 
brought  to  a  trial  upon  his  own  notice  or  that  of  the  plaintiff.  {Roy  v.  Tkomp- 
Mon,  8  How.  268.)  After  issue  joined,  if  a  defendant  seeks  judgment  for  more 
than  a  dismissal  of  the  complaint  with  costs,  he  must  notice  the  cause  for  triftl. 
( Wilson  v.  Wheeler,  6  ui  49;  see  Potter  v.  Davidson,  8  Abb.  48.) 

/.  Section  274  "allows  to  a  defendant  affirmative  relief ;^  but  is  not  that  as 
against  the  plaintiff  only?  For  it  makes  no  provision  for  plaintiffs  to  set  up 
claims  one  against  another,  nor  for  notifying  the  adverse  co*defendants  of  such 
claims.  It  also  authorises  the  court  to  determine  the  ultimate  riithts  of  the 
parties  on  each  side  as  between  themselves ;  but  must  not  that  be  the  rights  as 
they  arise  from  the  claim  set  up  by  the  plaintiff  only  f  For  as  to  all  claims 
between  co-defendants,  neither  knows  what  the  other  sets  up  against  him,"  (Jbfe- 
ckanics^  Savings  Institution  y.  Roberts,  1  Abb.  882 ;  and  see  Woodworth  v  Bellows, 
4  Ho w.  24 ;  1  Code  Kep.  129 ;  Horbury  y.  Sesley,  4  How.  78;  2  Code  Rep.  47.) 
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a.  Note  to  Part  8. — ^A  party  can  avail  himself  of  this  provision  only  through 
the  medium  of  an  order  of  the  court;  and  in  a  case  in  ivhioh  the  court  might 
allow  judgment  to  be  entered  against  one  defendant  and  the  action  to  proceed  as 
to  the  others,  it  is  irregular  for  a  plaintiff,  without  an  order  for  the  purpose,  to 
enter  judgment  agaiost  one  defendant  and  continue  the  action  atraiDst  the  others. 
(Bacon  v.  Comftock,  11  How.  197.^  And  where  a  number  of  defendants  are  sued 
on  a  joint  liability,  and  some  defend  and  one  fails  to  answer,  the  plaintiff  is  not 
entitled  to  judgment  against  the  defendant  not  answering  until  the  issue  raised 
by  the  other  defendants  has  been  disposed  of     {Catlin  v.  Latson,  4  Abb.  248.) 

b.  "  The  court  has  no  authority,  where  the  action  is  to  foreclose  a  mortgage, 
to  render  a  contingent  judgment  for  the  balance  of  the  debt  remaining  unsatis- 
fied, after  a  sale  of  the  mortgaged  premises  previous  to  the  rendition  of  the  prin- 
cipal judgment  for  a  foreclosure  and  sale  of  the  premises  mortgaged.  The  action 
cannot  be  so  divided.  {Cobb  v.  ThoriUon,  8  How.  66.)  In  that  case  some  of  the 
defendants  answered,  and  some  did  not.  The  court  denied  a  motion  for  judg- 
ment against  the  defendants  who  did  not  answer.  Sec  274  does  not  apply  to 
such  a  case. 

c.  N<^  to  Part  4. — "Dismissal  (^  complaint  /or  not  serving  a  copy, — The 
atatate  fixes  the  time  within  which  the  plaintiff  must  serve  a  copy  of  the  com- 
plaint after  demand;  and  if  he  fails  to  serve  the  copy  in  time,  it  is  in  contempla- 
tion of  section  274,  an  unreasonable  neglect  to  proceed  in  the  cause  against  the 
defendant  who  has  been  served  with  the  summons;  and  the  motion  may  be,  in 
the  language  of  that  section,  to  dismiss  the  complaint^  though  in  point  of  fact  no 
complaint  may  have  been  made.  If  the  motion  is  granted,  the  action  will  be  dis- 
missed.    (Calvin  v.  Bragden,  5  How.  124;  Baker  y.  Curtis,  7  ib.  479.) 

d.  If  tne  copy  complaint  is  not  served  within  twenty  days  after  demand,  and  is 
afterwards  tendered,  the  defendant  is  not  bound  to  accept  it.  (Mandeville  v. 
Winne,  6  id  461.)    And  if,  after  service  of  notice  of  motion  under  this  section 

to  dismiss  the  complaint  for  not  serving  a  copy  within  twenty  days  after  a 
demand  thereof,  a  copy  is  served  by  leaving  it  at  the  office  of  the  defendant's 
attorney,  and  he  neither  refused  to  receive  i^  nor  did  he  offer  to  return  it,  until 
after  the  lapse  of  fifteen  days,  when  he  returned  the  copy  complaint  with  a 
notice  that  he  disregarded  it, — on  the  hearing,  the  court  granted  the  motion,  with 
leave  to  the  plaintiff  to  serve  a  copy  of  the  complaint  within  five  days,  on  pay- 
ment of  costs;  and  the  court  said,  "  The  affidavits  do  not  show  an  express  waiver 
by  the  defendant's  attorney  of  this  motion.  Had  the  copy  complaint  been  served 
before  the  notice  of  motion,  and  the  attorney  received  it  without  objection,  or, 
if  he  had  no  opportunity  to  object,  had  retained  it  without  giving  notice  that  he 
should  disregard  it,  I  should  not  hesitate  to  apply  the  doctrine  of  waiver." 
(Wirtx  y.  Norton,  26  Wend.  699;  8  Hill,  476;  1  How.  240;  2  t6.  146;  3  ib.  64.) 
tf.  Where  a  summons  in  the  form  required  by  the  second  subdivision  of  section 
129,  contained  the  names  of  several  parties  as  defendants,  and  was  served,  with- 
out any  copy  of  the  complaint^  on  one  only  of  the  parties  named  as  defendants, 
and  he  appeared  and  demanded  a  copy  of  the  complaint,  which  was  served,  but 
which  contained  only  the  name  of  the  party  served  as  defendant,  and  no  pro- 
ceedings were  had  against  the  other  parties  named  as  defendants, — the  defendant 
served,  moved  to  set  aside  the  summons  and  for  a  dismissal  of  the  complaint  for 
neglect  of  the  plaintiff  to  serve  a  complaint  against  all  the  parties  named  as 
defendants  in  the  summons.  The  court  denied  the  motion,  and  said.  The  defend- 
ant served,  "  has  no  right  to  ask  the  court  to  dismiss  the  complaint,  with  costs,  in 
favor  of  the  other  defendants,  under  section  274.  It  is  for  those  defendants  to 
make  the  motion,  and  not  the  party  served.  {Travis  v.  lobiaSy  7  How.  90 ; 
and  see  McKenzie  v.  Hackstaff,  2  E.  D.  Smith,  75 ;  Bobinson  v.  Frost,  14  Barb. 
686.) 

/.  A  party  named  as  a  defendant  in  the  summons,  but  who  has  not  been 
served,  cannot  voluntarily  appear  and  move  to  dismiss  the  complaint  under  this 
section,  "  unless  he  has  some  right  to  protect,  which  renders  such  appearance 
necessary.  Thus,  where  an  injunction  had  been  granted  affecting  the  rights  of  a 
party  not  served  with  a  subpoena,  he  was  allowed  to  appear  voluntarily,  and  join 
in  a  motion  to  dissolve  the  injunction.  ( Wctffls  v.  Vanderheyden,  8  Paige,  45.)  So 
in  the  Georgia  Lumber  Co,  v.  Bissell  (9  Paige,  226).  it  was  held  that  a  defendant 
arrested  upon  a  ne  exeat  might,  without  waiting  for  the  service  of  a  subpcena, 
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enter  his  appearance,  and  demand  a  eopy  of  the  bill."    {TVacy  y.  Reynolds,  *l 
How.  827.     See  ante,  p.  182  a.) 

a.  A  motion  for  judgment  for  not  serving  a  eopy  of  the  eomplaint  must  be 
made  in  the  district,  or  a  county  adjoining  the  county  in  which  the  summons 
states  the  complaint  will  be  filed  {Johnston  y.  Bvran,  1  Code  Rep.,  N.  S.,  46); 
for  if  no  eomplaint  be  filed,  it  will  be  presumed  that  the  place  of  trial  of  the 
action  is  the  county  where  the  summons  states  the  complaint  will  be  filed,    (lb.) 

b.  DitmUnng  complaint  for  not  proceeding  lo  trial,  (See  Rules  26,  27.)*- 
Where  a  defendant  notices  the  cause  for  trial,  and  omits  an  opportunity  to  move 
it  at  the  circuit,  he  cannot  afterwards  move  at  special  term  for  a  dismissal  of  the 
complaint  for  the  plain tifTs  neglecting  to  proceea  to  trial.  (McCarthy  v.  Hancock^ 
1  Code  Rep.,  N.  S.,  188.) 

c.  Either  party  may  give  notice  of  hearing ;  and  where  both  parties  notice 
the  cause,  neither  can  charge  delay  or  default  upon  the  other  for  not  bringing 
the  cause  to  a  hearing.  (Thcmpeon  v.  Krider,  8  How.  248 ;  Moeller  v.  Bailey,  14 
id.  S59.)  A  defendant  cannot  move  for  judgment  as  in  case  of  a  nonsuit,  or  a 
dismissal  of  the  complaint,  merely  because  the  plaintiff  has  failed  to  notice  the 
cause  for  trial,  and  later  issues  have  been  tried^at  the  circuit    (TdA 

d.  If  the  plaintiff  in  an  action  of  claim  and  delivery,  in  which  issue  has  been 
joined,  neglects  to  bring  the  cause  on  for  trial,  the  proper  course  for  the  defendant 
is,  to  notice  the  cause  himself,  and  bring  it  on.  An  order  that  the  complaint  be 
dismissed,  unless  the  plaintiff  bring  the  cause  to  trial  within  a  specifiea  time,  is 
improper  in  such  a  case.  (Schroeder  a.  Kohlenhack,  6  Ahb.  66.)  But,  in  Roy  v. 
Thompson  (8  How.  253),  held  "  that  in  order  to  entitle  a  defendant  to  move  for  a 
dismissal  of  the  complaint,  he  was  not  bound  himself  to  notice  the  cause  for  trial, 
but  might  make  the  motion  in  all  cases  where  the  plaintiff  had  neglected  to  bring 
the  cause  to  trial  according  to  the  course  and  practice  of  the  court.  The  affidavit, 
however,  upon  which  the  motion  is  founded,  must  show  that  the  cause  was  at 
issue  in  time  to  have  it  noticed,  and  that  at  the  term  for  which  it  ought  to  have 
been  noticed  younger  issues  had  been  tried." 

e.  On  a  motion  by  defendant  to  dismiss  the  eomplaint  for  the  reason  that  the 

Slaintiff  did  not  bring  the  cause  to  trial  at  a  previous  circuity  held  that  the 
efendant  was  not  guilty  of  laches  in  moving  where  but  one  general  term  had 
intervened,  and  no  special  term  having  been  held  before  that  general  term, 
at  which  the  defendant  could  have  noticed  the  motion,  {ffaiwley  y  Seymour,  8 
How.  96.) 

/.  It  is  no  sufficient  answer  to  a  motion  to  dismiss  the  complaint  for  want  of 
prosecution,  to  say  that  the  plaintiff  is  dead,  that  no  representative  can  be  found 
to  revive  the  action,  but  that  the  attorney  haws  to  find  a  representative.  {Oravh 
ford  V.  Whiteheadf  1  Code  Rep.,  N.  S.,  846.)  Where  one  of  several  defendants  died 
pending  the  reference  of  an  action,  whien  survived  to  his  legal  representatives, 
and  the  surviving  defendant  who  had  appeared  and  answered,  moved  the  court 
for  a  dismissal  of  the  complaint  as  against  him,  the  plaintiff  having  neglected  to 
proceed  and  bring  in  the  heirs  or  devisees  of  the  deceased  defendant^  either  by 
motion  or  by  supplemental  complaint,  the  court  directed  an  order  that  the 
complaint  be  dismissed  as  to  the  moving  defendant  with  costs,  unless  the  plaintiff 
within  sixty  days  from  the  service  of  the  order  obtained  leave  to  and  filed  a  sup- 
plemental complaint,  and  issued  a  summons  thereon  against  the  persons  repre- 
senting the  interest  of  the  deceased  defendant  (Chapman  v.  Foster ,  15  How. 
241.) 

g.  Where  the  plaintiff  notices  the  cause  for  trial  at  the  circuit,  and  by  agree- 
ment of  the  counsel  on  both  sides  it  is  set  down  for  a  future  day  in  the  circuity 
and  before  that  day  arrives  the  jury  are  discharged  and  the  circuit  adioums  sine 
die,  it  is  a  waiver  by  the  defendant  of  a  motion  for  a  dismissal  of  the  complaint, 
and  for  judgment  for  not  bringing  on  the  trial  by  plaintiff  previous  to  the  cause 
being  set  down.     (Fuller  v.  Stoeet,  9  How.  74.) 

A.  In  an  action  to  recover  possession  of  personal  property,  after  a  stipula- 
tion to  try,  the  plaintiff  again  neglected  to  bring  the  cause  to  trial,  but 
entered  a  rule  to  discontinue,  and  tendered  the  costs, — held  that  the  defendant 
could  not  move  for  a  dismissal  of  the  complaint  and  judgment  for  a  return,  and 
that  his  remedy  was^  himself  to  notice  the  cause  for  trial,  and  then  take 
such  judgment  as  the  circumstances  of  the  case  required.  (  Wilson  v.  Wheeler, 
6  How.  49.)    See  ante,  295  e. 
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a.  Upon  a  motion  for  judgment,  as  in  case  of  a  nonsuit,  a  dismissal  of  the 
complaint  may  be  taken.  {Citsion  v.  WTialon,  1  Code  Rep.,  N.  S.,  27.)  Dismiss- 
ing the  complaint  is  equivalent  to  a  nonsuit  {Holmea  y.  8loeum,  6  How.  218; 
Morrison  y.  wood,  2  Duer,  50.)  One  of  several  defendants  may  make  the  motion. 
{Bukop  V.  Morgan,  1  Code  Rep.,  N.  S.,  840;  Iloyt  v.  Loomis^  1  Code  Rep.  128; 
Ward  V.  Dewey,  12  How.  198.)  The  defendant  having  staved  pi aintifif's  proceed- 
ings until  security  given  for  the  costs,  does  not  prevent  his  making  the  motion. 
(^lamplin  v.  Fetrie,  4  Wend.  209.)  The  motion  cannot  be  made  after  an  order 
obtained  by  defendant  for  a  new  trial,  until  the  order  has  been  served.  {Roi>b  v. 
Jetoell,  6  How.  276.) 

• 

§  275.  [231.]  The  relief  to  he  awarded  to  the  plamtiff. 
The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his  com- 
plaint ;  but  in  any  other  case,  the  court  may  grant  him  any 
relief  consistent  with  the  case  made  by  the  complaint,  and 
embraced  within  the  issue. 

5.  Where  the  relief  demanded  by  the  complaint  was  a  judgment  for  the 
return  of  personal  property  or  its  value,  and  no  answer  was  put  in,  it  was 
held  that  the  plaintiff  mi^ht  elect  which  judgment  he  would  take,  but  that  he 
could  not  take  judgment  m  the  alternative.  (^Commercial  Bk  v.  White,  8  How. 
292;  1  Code  R.  68.) 

e.  Wliere  a  coniplaint  asks  for  specific  relief^  and  the  defendant  makes  no 
defence,  the  plaintiff  cannot  take  judgment  for  a  greater  amount  than  is  asked 
for  in  the  complaint  (Hurd  v.  Leaventoorth,  1  Code  Rep.,  N.  S.,  278.)  The  plain- 
tiff in  the  complaint  asked  to  have  notes  to  the  amount  of  $6,000  delivered  up 
and  canceled,  and  to  have  a  judgment  for  |2,000, — ^held,  that  a  judgment  for 
$7,000  exceeded  the  relief  sought  in  the  complaint;  and  the  judgment  was 
reversed.    (75.) 

d  In  an  action  for  a  specific  performance,  the  court  may  give  damages  for 
the  non -performance.  (Marqttat  v.  Mar^uat,  2  Ker.  836 ;  reversing  7  How.  417.) 
In  an  action  to  reform  a  contract^  the  court  may  order  the  contract  reformed,  and 
give  damages  for  the  breach  of  it  as  reformed.  {Bidwell  v.  Astor  Mut.  Ins,  Co,, 
16  N.Y.  268.)    See  ante^  p.  192  a.  d  ;  p.  168  a.  6.  c  d;  p.  262  6.  d 

§  276.  [232.]  Bate  of  damages  where  damages  a/re  recov- 
erable. 

Whenever  damages  are  recoverable,  the  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  of 
damages  which  he  might  have  heretofore  recovered  for  the  same 
cause  of  action. 

See  Sedgwick  on  Damages. 

%  277.  Judgment  in  action  for  recovery  of  personal  jprcfp- 
erty. 

In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiff  may  be  for  the  possession,  or 
for  the  recovery  of  possession,  or  the  value  thereof,  in  case  a 
delivery  cannot  be  had,  and  of  damages  for  the  detention.    If 
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the  property  have  been  delivered  to  the  plaintiff,  and  the  de- 
fendant claim  a  return  thereof,  jadgment  for  the  defendant  may 
be  for  a  return  of  the  property,  or  the  value  thereof,  in  case  a 
return  cannot  be  had,  and  damages  for  taking  and  withholding 
the  same. 

a.  Where  the  plaintiff  succeeds  in  an  action  to  recover  the  possession  of  per- 
sonal property,  in  which  he  has  not  claimed  the  delivery  of  the  goods,  he  may 
enter  judgment  either  for  the  return  of  the  goods  or  for  tneir  value;  but  he  can- 
not enter  judgment  in  the  alternative ;  and  if  he  do,  it  will  be  irregular.  The 
court,  however,  will  permit  the  judgment  to  be  amended.  (Aldrich  y.  7%iel, 
8  Code  Rep.  91.) 

b.  A  defendant  who  succeeds  in  an  action  to  recover  the  powession  of  personal 
property,  when  the  property  has  been  delivered  to  the  plaintiff,  must,  under  this 
section,  take  judgment  in  the  alternative,  for  a  return  of  the  property  or  for  the 
value  thereof  as  assessed,  in  case  a  return  cannot  be  had ;  this  section  having  de- 
prived the  defendants  in  such  actions  of  the  election  given  them  by  the  revised 
statutes,  to  take  judgment  either  for  a  return  or  for  the  value  of  the  property,  at 
their  option,     {thoight  v.  Enoi^  5  Selden,  470.) 

c.  A  new  tHal  was  not  necessary ;  but  the  judgment  might  be  modified  so  as 
to  conform  to  the  code  by  changing  it  into  a  judgment  in  the  alterative,  for  the 
recovery  of  the  possession  of  the  property  or  of  its  value  in  case  a  delivery  can- 
not be  had,  assuming  the  amount  recovered  as  damages  to  be  the  true  value  of 
the  property  to  the  plaintiffs.  {FUzhugh  v.  Wiman,  6  Selden,  669 ;  Seatnan  r. 
Luce,  28  Barb.  240.) 

See  note  to  section  261. 

§  278.  [233.]  (Am'd  1849—1851—1862.)  Judgmeiit,  how 
directed. 

Judgment  upon  an  issue  of  law,  or  of  fact,  or  upon  confes- 
sion, or  upon  failure  to  answer  (except  where  the  clerk  is 
authorized  to  enter  the  same  by  the  first  subdivision  of  section 
246,  and  by  section  384,  and  except  where  it  may  be  given  at 
the  general  term  as  provided  in  section  265)  shall  in  the  first 
instance  be  entered  upon  the  direction  of  a  single  judge,  or 
report  of  referees,  subject  to  review  at  the  general  term,  on  the 
demand  of  either  party,  as  herein  provided. 

d  A  judgment  upon  a  written  offer,  pursuant  to  section  885,  is  not  within  this 
section,  and  may  be  entered  without  the  previous  permission  of  a  judge.  {HiU 
y.  Northrop,  9  How.  626.) 

0.  Where  there  is  an  issue  of  law  and  an  issue  of  fact,  no  judgment  can  be 
entered  until  both  issues  are  disposed  of  {Masters  v.  Barnard,  1  Code  Rep.,  N.-S., 
407;  6  How.  113;  Belknap  v.  Melntyrt,  2  Abb.  866.) 

/'.  Where  an  answer  sets  up  more  than  one  defence,  and  one  of  them  is  held 
on  demurrer,  the  plaintin  can  have  an  order  only  that  judgment  shall  be 
entered  in  his  favor,  unless  the  defendant  shall  succeed  upon  the  other  issuesL  An 
absolute  judgment  for  the  plaintiff  on  the  demurrer  is  improper  in  such  a  case. 
(Belknap  v.  Melntvre,  2  Abb.  866.) 

a.  Where  the  defendant  set  up  matter  as  a  counter-claim,  to  which  there  was 
no  demurrer  or  reply,  but  which  the  presiding  judge  held  did  not,  in  effect,  con- 
stitute a  counter-claim, — ^held  that  he  might  disregard  such  alleged  counter- 
claim.    ( Van  Vaien  v.  Lapham,  18  How.  246.) 

K  Where  defendant  has  appeared,  plaintiff  cannot  settle  ex  parte  the  form  of 
the  iudgment,  if  it  grant  special  relief    (8  Sand.  724.) 

See  note  to  section  847. 
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§  279.  [23i.]     Clerk  to  keep  a  judffmeni^ook. 

The  clerk  shall  keep,  among  the  records  of  the  court,  a 
book  for  the  entry  of  judgments,  to  be  called  the  "judgment- 
book." 

«  _ 

§  280.  [235.]    Judgment  to  be  entered  in  judgment-book. 

The  judgment  shall  be  entered  in  the  judgment-book,  and 
shall  specify  clearly  the  relief  granted,  or  other  determination 
of  the  action. 


a.  In  Schenectady  <£r  Saratoga  Plank  Road  Co.  v.  Thatcher  {j^  How.  226 ;  1  Cod/e 

Rep.,  N.  S.,  880),  it  was  held  that  the  decision  of  the  court  in  writing,  when  filed, 

*  i3  not  the  entry  of  judgment,  but  that  in  such  a  case,  as  in  all  others,  the  clerk 

must  enter  the  judgment  in  the  judgment-book.    And  see  Lentilhon  y.  Mayor, 

cfec,  of  New  York  (1  Code  Rep.,  N.  S.,  111). 

6.  If,  after  the  judgment  is  entered,  a  case  is  made,  it  may  by  order  be 
annexed  to  the  jndgment-rolL  {Lynde  v.  Goioenhoven,  8  Code  Rep.  7 ;  4  How. 
827 ;  Remmil  y.  HarrU,  1  Code  Rep.  125;  and  Church  y.  Bhodei,  6  How.  285.) 

See  Rules  9,  72. 

§  281.  [236.]  (Am'd  1849—1851—1862.)    Judgment-roU. 

Unless  the  party  or  his  attorney  shall  furnish  a  judgment- 
roll,  the  clerk,  immediately  after  entering  the  judgment,  shall 
attach  together  and  file  the  following  papers,  which  shall  con- 
stitute the  judgment-roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint,  or  copies  thereof,  proof  of  service 
and  that  no  answer  has  been  received,  the  report,  if  any,  and 
a  copy  of  the  judgment. 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies 
thereof,  and  a  copy  of  the  judgment,  with  any  verdict  or  report, 
the  offer  of  the  defendant,  exceptions,  case,  and  all  ordtrs  and 
pampers  in  any  way  involving  the  merits,  and  necessarily  affect- 
ing the  judgment 

I  e.  1i\%  the  clerk's  and  not  the  attorney's  duty,  to  make  np  the  jadgment-rolL 

i  {Renouil  v.  Harris,  1  Code  Rep.  125.)    And  see  section  422. 

d.  The  bUl  of  costs,  notice  of  adjustment,  and  affidavit  of  disbursements, 
should  not  be  annexed  to  the  judgment-roll ;  and  if  they  are,  the  court  will  order 
them  to  be  taken  off.  (Schenectady  d:  Saratoga  Plank  Road  Co.  v.  Tfiotcher,  1 
Code  Rep.,  N.  S.,  880 ;  6  How.  226.)  The  affidavit  and  order  of  arrest  are  no 
part  of  the  record,  and  should  not  be  eng^fted  upon  it  or  entered  in  it.  (Gonoin 
I  T.  Freeland,  2  Selden,  566.)    The  affidavit  on  which  a  requisition  to  the  sheriff  to 

take  personal  property  is  founded  (sec  207),  forms  no  part  of  the  judgment* roll. 
{Kerrigan  y.  Ray,  10  How.  215.)  The  provisions  of  the  code  regulating  the  mode 
of  entering  the  judgment  and  the  filing  the  judgment-roll,  are  not  to  be  considered 
imperative,  but  merely  directory.    (Stimaon  v.  Huggitie,  9  How.  86.) 

€.  Omitting  to  annex  the  summons  and  complaint  to  the  judgment-roll,  is  an 

irregularity  only ;  it  does  not  prevent  there  being  a  judgment  in  the  action. 

{Martin  v.  Kano%ue,  2  Abb.  898  ;  and  see  Calkim  ▼.  Paiker,  21  Barb.  276;  Cook 

T.  Dickeraon,  1  Duer,  679;  Conolly  y.Conolly,  16  How.  224;  but  see  4  Duer,  842.) 

See  16  N.  7.  450,  622 ;  anU,  p.  841  b. 


880  DOOXBT  OF  jni)OMs»T.  [§  282. 

§282.  [237.]  (Am'd  1851.)  Judgments^  when  and  how  to 
he  docketed. 

On  filing  a  judgment-roll  upon  a  judgment  directing  in 
whole  or  in  part  the  payment  of  money,  it  may  be  docketed 
with  the  clerk  of  the  county  where  it  was  rendered,  and  in  any 
other  county  upon  the  filing  with  the  clerk  thereof  a  transcript 
of  the  original  "  docket,"  and  shall  be  a  lien  on  the  real  prop- 
erty in  the  county  where  the  same  is  docketed,  of  every  per- 
son against  whom  any  such  judgment  shall  be  rendered,  and 
which  he  may  have  at  the  time  of  docketing  thereof,  in  the 
county  in  which  such  real  estate  is  situated,  or  which  he  shall 
acquire  at  any  time  thereafter,  for  ten  years  from  the  time  of 
docketing  the  same  in  the  connty  where  it  was  rendered.  But 
whenever  an  appeal  from  any  judgment  shall  be  pending  and 
the  undertaking  requisite  to  stay  execution  on  such  judgment 
shall  have  been  given,  and  the  appeal  perfected  as  provided  in 
the  code,  the  court  in  whichsuch  judgment  was  recovered  may, 
on  special  motion,  after  notice  to  the  person  owning  the  judg- 
ment, in  such  terms  as  they  shall  see  fit,  direct  an  entry  to  be 
made  by  the  clerk  on  the  docket  of  such  judgment,  that  the 
same  is  ^*  secured  on  appeal ;"  and  thereupon  it  shall  cease, 
during  the  pending  of  the  appeal,  to  be  a  lien  on  the  real  prop- 
erty of  the  judgment  debtor  as  against  purchasers  and  mort- 
gagees in  good  faith. 

a.  This  section  applies  to  judgments  in  tbe  United  States  oourtsi  {Crandell  v. 
Gromey,  10  N.  Y.  Leg.  Obs.  1.) 

h.  A  judgment-roU  delivered  to  the  clerk  to  be  filed  before  the  hour  of  nine 
o'clock  in  the  morning,  will  be  considered  as  filed  at  the  hour  of  nine.  No  pre- 
ference can  be  gained  by  taking  a  judgment-roU  to  the  clerk's  office  before  that 
hour.     (10  Wend.  678.) 

c.  The  perfecting  an  appeal,  and  giving  security  to  stay  proceedings  on  the 
judgment,  does  not  prevent  the  respondent  from  filing  transcripts  of  the  judg- 
ment ap|>ealed  firom.    {BulkUy  v.  Ketdtcu,  1  Code  Rep.,  N.  S.,  119.) 

d.  A  judgment  does  not  lose  its  lien  upon  real  estate,  by  the  suffering  an  exe- 
cution issued  thereon  to  lie  dormant  in  the  sheriff's  hands.  (Muir  v.  Leitch,  7 
Barb.  841.)  No  indulgence  or  negligence  of  the  sheriff  in  selling,  without  any 
act  of  the  plaintiff,  will  render  an  execution  dormant  as  to  subsequent  pur- 
chasers^ (Talbert  v.  Melton,  9  Sme.  &  M.  9.)  But  where  the  lien  of  a  judgment 
had  ceased  by  lapse  of  time,  the  court  will  interfere  in  a  sunmiary  way  in  behalf 
of  honafide  purchasers,  and  order  a  perpetual  stay  of  execution,  unless  the  judg- 
ment creditor  shall  satisfy  the  court  that  there  is  probable  cause  for  alleging  that 
the  purchase  was  not  bona-fide.  The  mere  allegation  of  the  creditor  that  he 
thinks  he  can  prove  that  they  are  not  hona-fide  purchasers,  is  not  enough.  (  WiUon 
V.  Smith,  2  Code  Rep.  18.) 

0.  The  liens  of  judgment  creditors,  if  the  land  be  sold  on  a  prior  judgment, 
are  transferred  to  the  surplus,  which  must  be  applied  to  them  in  their  order  of 
priority.    (Averill  v.  Loueks,  6  Barb.  470.) 

f.  The  test  of  a  right  to  docket  a  judgment  is,  whether  there  is  a  right  to 
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lasne  ao  ezecation  upon  it  immediately;  and  therefore  a Jadgment  for  sale 
of  real  estate  and  that  a  party  to  the  Buit  pay  any  deficiency,  cannot  be 
docketed  until  such  deficiency  la  ascertained.  (Ae  Agreda  v.  Mantel,  1  Abb. 
184.) 

€k.  Where  a  jadgment  was  docketed  correctly  as  to  the  Christian  and  sur- 
name of  the  defendant,  bat  incorrectly  as  to  the  initial  of  the  middle  name, 
and  the  docket  was  afterwards  corrected  on  motion, — held,  that  the  jndg^ 
ment  took  priority  as  a  lien  from  the  date  of  the  original  docketing,  as  against 
a  subsequent  judgment  obtained  before  the  correction.  {OelUr  r.  Sat/tf  7  How. 
265.) 

6.  The  date  and  order  of  a  judgment  lien  is  in  all  cases  a  question  of  time, 
depending  on  the  day  and  hoar  when  the  judgment  was  docketed.  {Blydenburgh 
V.  Northrop,  18  id,  289.) 

e.  The  lien  of  a  judgment  does  not  in  equity  attach  upon  the  mere  legal  tide 
to  lands,  existing  in  the  defendant  when  the  equitable  title  is  in  another.  {Louns- 
bury  y.  Purdy,  11  Barb.  490.) 

d,  Seeuredon  appeal. — [This  proyision  does  not  apply  to  judgments  docketed 
prior  to  July  10,  1851.]  Are  the  sureties  upon  an  appeal  entitled  to  notice  of  an 
application  on  the  part  of  the  appellant  for  an  order  directing  an  entry  secured 
on  appeal  on  the  docket  ?  Whitvng,  J.,  held  that  they  are.  (Munn  y.  Bamum, 
2  Abb.  411.)  Bosworth,  J.,  held  they  were  not  {Livingtton  y.  Roberte,  8  Abb. 
231 ;  5  Duer,  680.)  The  omitting  to  giye  them  notice  does  not  discharge  them. 
(Bvrrall  y.  VanderbUt,  6  Abb.  70.)  llie  granting  or  refusing  such  an  order  rests 
in  the  discretion  of  the  court  (Fiteh  y.  Livingston,  4  Sand.  712 ;  Livingston  y. 
Roberts,  3  Abb.  281.)  The  leaye  to  make  this  entry  cannot  be  granted  until 
security  be  giyen  sufficient  to  stay  execution.  {Hoppock  y.  Cottrell,  18  How.  461.) 
No  appeal  lies  from  an  order  denying  an  application  for  leaye  to  make  the  entry. 
(FitA  y.  Livingtton,  4  Sand.  712.)  It  may  be  referred  to  a  referee  to  report  on 
the  sufficiency  of  the  suretiesi    (Munn  y.  Bamum,  2  Abb.  411.) 
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TITLE  IX. 


Of  the  execution  of  the  judgment  in  civil  actions. 

Chafteb    L    The  execntioo. 

IL    Prooeedings  supplementary  to  the  ezecution. 

Ohaptrr  I. 
The  Execution. 

§  283.  [238.]  (Am'd  1849.)  Execution  within  five  yearsy 
of  course  as  prescribed  hy  this  title. 

Writs  of  execation  for  the  enforcement  of  judgments  as  now 
nsed,  are  modified  in  conformity  to  this  title,  and  the  party  in 
whose  favor  judgment  has  been  heretofore,  or  shall  hereafter, 
be  given,  may,  at  any  time  within  five  years  after  the  entry  of 
judgment,  proceed  to  enforce  the  same  as  prescribed  by  this 
title. 

a.  This  and  the  next  section  apply  as  well  to  judgments  rendered  before  the 
code  took  effect,  as  to  those  rendered  in  actions  commenced  since.  (CatikiU 
£ank  v.  Sandford,  2  Code  Rep.  68 ;  4  How.  101 ;  Smft  y.  J)e  Witt,  1  Code  Rep. 
25;  8  How.  280;  Clark  v.  Hutchinson,  1  Code  Rep.  127.) 

b.  Executions  may  be  issued  immediately  on  perfecting  judgment,  and  at  any 
time  within  five  years  thereafter.    {Swift  v.  De  \Vitt,  supra.) 

e.  Execution  against  property  of  a  deceased  judgment  debtor. — ^Where  a  sole 
defendant  dies  after  judgment  and  before  execution,  no  execution  can  issue  within 
one  year  after.  Bat  where  the  judgment  is  against  several  defendants,  the  death 
of  one  does  not  stay  execution  against  the  surviving  defendants.  (19  Wend. 
614.    See,  however,  Laws  1860,  ch.  296;  Alden  v.  Clarke,  11  How.  218.) 

d.  Execution  in  favor  of  a  deceased  iudgmefU  creditor. — Where  it  appeared  that 
a  transcript  of  a  judgment  was  filed  in  April,  1844,  and  that  in  January,  1850, 
an  execution  on  such  judgment  was  issued  by  order  of  the  court ;  and  it  further  ap- 
peared, that  at  the  time  of  making  such  order  the  plaiotiff  had  been  dead  upwards 
of  three  years ;  and  it  did  not  appear  that  the  parties  who  procured  the  order  to 
issue  the  execution  were  the  legal  representatives  of  the  deceased, — the  execution 
was  set  aside.    {BelUnger  v.  Ford,  14  Barb.  260;  21  id.  811) 

e.  An  execution  cannot  issue  on  a  judgment  after  the  death  of  the  judgment 
creditor.  The  remedy  to  enforce  the  judgment  is  an  action  by  the  executor  of  the 
Judgment  creditor — praying  a  judgment  that  he  be  at  liberty  to  issue  execution 
on  Uie Judgment  in  the  name  of  such  executor,  to  be  levied  of  any  lands  which 
the  defendant  held  when  the  judgment  was  docketed.  {ITiursten  v.  Kin^,  1  Abb. 
127;  Wheeler  V,  Dakin,  12  How.  587.)  Such  an  action  is  not  an  action  on  a 
judgment,  and  may  be  brought  without  leave  of  the  court.    (Id.) 

f  After  the  death  of  a  judgment  creditor  his  executors  moved,  on  notice  to 
the  judgment  debtor,  for  leave  to  i^sue  execution  on  the  judgment ;  the  motion 
was  denied.    {Jay  v.  Martine,  2  Duer,  654.)     The  executors  should  have  pro- 
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eeeded  on  the  judgment,  and  to  enforce  it  bj  an  action  nnder  ch.  2,  tit  18,  of  the 
code,  &  428.  Ad  assignee  of  a  judgmeDt,  if  the  plaintiff  be  dead,  can  maintain 
an  aelion  to  obtain  judgment,  that  he  have  execution  of  the  origioal  judgment. 
(Oameron  v.  Young^  6  How.  872.) 

a.  The  judgment  record  should  be  actually  filed  before  execution  can  issue. 
{6  Wend.  1 09 ;  20  Johns.  R.  807 ;  2  B.  &  860,  e.  11 ) ;  but  it  may  be  ordered  to  be 
sled  nunc  pro  tune.  (8  Cow.  89;  22  Wend.  566;  and  see  11  Barb.  600;  Totons- 
hend  y.  WeaioHy  4  Duer,  842.) 

6.  On  receipt  of  the  writ  the  eiheriff  is  required  to  indorse  thereon  the  year, 
month,  day,  and  hour  when  he  received  it.    (2  R.  S.  864,  s.  10.) 

c  The  supreme  court  has  power  to  authorize  a  sheriff  to  withdraw  from  the 
files  an  execution,  and  to  cancel  a  return  of  nulla  bona  made  thereon.  (Barker  y. 
Binnenger,  4  Kern.  270.) 


•  §  284.  [239.]  (Am'd  1849—1851—1858.)  After  Jive  years, 
to  be  iseiced  only  by  leave  of  court.    Leave,  Jiow  obtained. 

After  the  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  can  be  issued  only  by  leave  of  the  court,  upon 
motion,  with  personal  notice  to  the  adverse  party,  unless  he  be 
absent  or  non-resident,  or  cannot  be  found  to  make  such  service, 
in  which  case  such  service  may  be  made  by  publication,  or  in 
such  other  manner  as  the  court  shall  direct.  Such  leave  shall 
not  be  given  unless  it  be  established  by  the  oath  of  the  party, 
or  other  satisfactory  proof,  that  the  judgment,  or  some  part 
thereof,  remains  unsatisfied  and  due.  BiU  the  leave  shall  not 
be  necessary  when  execution  has  been  issued  on  the  judgment 
vrithm  the  f/oe  years,  and  returned  unsatisfied  in  wKole  or  in 
part. 

When  judgment  shall  have  been  rendered  in  a  court  of 
justice  of  the  peace,  or  in  a  justice's  or  other  inferior  court  in 
a  city,  and  docketed  in  the  office  of  the  clerk  of  the  county, 
the  application  for  leave  to  issue  execution  must  be  to  the 
county  court  of  the  county  where  the  judgment  was  rendered, 
or  in  the  city  and  county  of  New  York  to  the  court  of  common 
pleas  of  that  city  and  county. 

The  amendment  of  1858  is  the  addition  of  the  sentence  in  italics, 

d.  A  defendant  may  waive  the  provisions  of  this  section.  {Pierce  v.  Crane^  4 
How.  257  ;  3  Code  Rep.  21 ;  Hulbert  v.  Fuller,  8  Code  Rep.  65 ;  see  Morgan  v. 
Burgess,  1  DowL,  N.  S.,  850.)  Semble,  ttiat  an  execution  on  a  judgment  m  the 
marine  court,  issued  without  leave  of  the  court,  more  than  five  years  after  the 
judgment  was  rendered,  is  not  merely  irregular  hut  void.  (Bates  v.  James,  8 
IXier,  45 ;  Morse  v.  Gould,  1  Kernan,  285.)  An  application  under  this  section 
should  not  be  made  until  the  expiration  of  &yQ  years  from  the  entry  of  judgment. 
(Field  v.  Paulding,  3  Abb.  139.) 

e.  On  an  application  for  leave  to  issue  execution  on  a  judgment  entered  more 
than  five  years  previously,  the  court  will  not  go  behind  the  judgment  and 
inquire  into  its  validity,  and  the  judgment  debtor  cannot  be  heard  to  show  that 
no  summons  was  ever  served  on  him  in  the  action  in  which  the  judgment  was 
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rendered.  The  only  inqairj  eontemplated  is,  wheiher  the  judgment,  or  any 
part  thereof,  has  been  satisfied.  (Lee  t.  Watkine,  S  Abb.  243 ;  13  How.  178.) 
Sed  query  1 

a.  On  a  motion  nnder  this  seetion  for  leave  to  i8saeezeoution,if  the  judgment 
debtor  denies  that  any  thing  is  due  upon  the  jadement  (or  that  less  is  due  than 
is  claimed  by  the  judgment  creditor),  the  court  before  granting  the  motion  will 
refer  the  matter  to  a  referee  to  report  what,  if  any  thing  is  due  upon  the  judg- 
ment. (Catekill  Bank  v.  Sandford,^  Code  Rep.  68;  4  How.  101  ;  Kmwsdy  v. 
MiUe,  4  Abb.  132;  Let  ▼.  WatkiM,  8  {<£  248;  13  How.  Vl^)  And  if  it  is 
considered  a  proper  case  for  granting  the  motion,  the  court  will  direct  that  on 
filing  the  report  of  the  referee  with  the  county  clerk,  the  judgment  creditor  be 
at  liberty  to  issue  execution  for  the  amount  reported  due.    (lb,) 

6.  Where  a  judgment  remained  unpaid  more  than  five  years,  from  1845  to 
1865,  and  after  its  recovery — namely,  in  1848 — ^the  defendant  obtained  a  dis- 
charge in  insolvency,  which  was  afterwards  adjudged  void,  the  plaintiff  had 
leave  in  1866  to  issue  execution  on  the  judgment.  (Small  v.  Wheatim,  2  Abb. 
816;  4  R  D.  Smith,  427  ;  Btowim  v.  Bradley,  6  Abb.  141.) 

c.  A  plaintiff  may  have  leave  to  issue  execution  on  a  judgment  five  years  old 
and  upwards,  notwithstanding  that  he  has  brought  an  action  upon  it  and  has 
recovered  a  new  judgment  in  such  action.    (lb.) 

d.  But  where  a  creditor's  suit  was  instituted  before  the  passage  of  the  code  of 
1848,  and  a  receiver  appointed,  and  an  assignment  made  to  such  receiver,  and 
the  plaintifi^  after  the  code  went  into  effect,  issued  and  levied  an  alias  Jleri  facia* 
on  property  covered  by  such  receivership,  the  court  set  aside  such  levy,  unless 
the  plaintiff  waived  his  receivership,  and  dismissed  his  creditor's  suit  ((^otnrer- 
neur  v.  Warner^  2  Sand.  624.) 

«.  In  Kennedy  y.  MilU  (4  Abb.  1821  application  was  made  in  January,  1867, 
lor  leave  to  issue  execution  on  a  judgment  entered  in  1886.  It  appeared  that 
execution  issued  soon  after  the  judgment  was  recovered,  and  was  partially  satis- 
fied, and  that  nothing  had  been  since  done  towards  collecting  the  judgment. 
The  application  was  denied  on  the  sole  ground  that  as  there  was  no  proof  of 
any  payment,  or  written  acknowledgment,  within  twenty  years,  the  judgment 
was  presumed  to  be  paid. 

/.  When  the  satisfaction  of  a  judgment  was  produced  by  the  sale  upon  the 
execution  of  real  estate  supposed  to  belong  to  the  judgment  debtor,  ana  it  was 
afterwards  discovered  that  ne  had  no  title,  and  that  none  was  obtained  b]^  the 
purchaser,  an  order  of  the  supreme  court  vacating  the  satisfaction  and  authorizing 
a  new  execution  was  affirmed.  (Snydam  v.  Holden,  Court  of  Appeals^  October, 
1863;  and  see  Field  y  Paulding,  8  Abb.  189.) 

See  note  to  section  288. 

§  285.  [240.]  (AmM  1849.)  Other  Judgrnents^  haw  enforced. 

Where  a  jadgment  requires  the  payment  of  money,  or  the 
delivery  of  real  or  personal  property,  the  same  may  be  enforced 
in  those  respects  by  execution,  as  provided  in  this  title.  Where 
it  requires  the  performance  of  any  other  act,  a  certified  copy 
of  the  judgment  may  be  served  upon  the  party  against  whom 
it  is  given,  or  the  person  or  officer  who  is  required  thereby  or 
by  law  to  obey  the  same,  and  his  obedience  thereto  enforced. 
If  he  refuse,  he  may  be  punished  by  the  court  as  for  a  con- 
tempt 

g.  Where  the  plaintiff  brought  his  action  to  compel  the  defendant  to  make  or 
acknowledge  satisfoction  of  a  mortgage,  and  the  defendant  served  notice  that 
judgment  might  be  entered  as  prayed  for  in  the  complaint^  which  was  accordingly 
done — held  on  motion  by  the  plaintiff  for  an  order  to  compel  the  defendant  to 
execute  such  satisfaction  that  such  a  motion  was  unnecessary;  the  judgment  (if 
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correetlT  entered)  eonttioed  the  proper  order.    The  defendant  should  be  served 
pefBonafly  wiUi  a  copy  of  the  judgment    A  transcript  served  on  the  defendant's 
attorney,  with  a  persooal  demand  npon  the  defeodant,  was  insuflioient    {Feror, 
Van  Svra,  9  How.  148.) 

§286.  [241.]  (Am'dl849.)  T/ie  dif^erU  hinds  of  execur 
tion. 

There  shall  be  three  kinds  of  execution ;  one  against  the 
property  of  the  judgment  debtor ;  another  against  his  person ; 
and  the  third  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  or  such  delivery  with  damages  for  withholding 
the  same.  Tliey  shall  be  deemed  the  process  of  the  court,  but 
they  need  not  be  sealed  nor  subscribed,  except  as  prescribed  in 
section  289. 

§  287.  [242.]  (AmM  1851—1852.)  To  what  counties  execvr 
Uon  may  he  issued. 

"When  the  execution  is  against  the  property  of  the  judg- 
ment debtor,  it  may  be  issued  to  the  sheriff  of  any  county 
where  judgment  is  docketed.  When  it  requires  the  deliv- 
eiy  of  real  or  personal  property,  it  must  be  isaued  to  the  sheriff 
of  the  county  where  the  property,  or  some  part  thereof,  is  situ- 
ated. Executions  may  be  issued  at  the  same  time  to  different 
counties. 

Heal  property  adjudged  to  be  sold,  must  be  sold  in  the 
county  where  it  lies,  by  the  sheriff  of  the  county,  or  by  a  referee 
appointed  by  the  court  for  that  purpose ;  and  thereupon  the 
sheriff  or  referee  must  execute  a  conveyance  to  the  purchaser, 
which  conveyance  shall  be  effectual  to  pass  the  rights  and 
interests  of  the  parties  adjudged  to  be  sold. 

a.  An  execution  which  directs  the  seisnre  of  real  property,  in  a  county  in 
which  the  judgment  has  not  been  docketed,  is  irregular ;  out  suoh  an  execution 
against  personal  property  only  is  regular,  and  the  oourt  will  permit  an  execution 
to  be  amended  by  striking  out  the  direction  to  seize  real  property.  (Sttphetis  y. 
Browning,  1  Code  Rep.  128.) 

See  Rule  78. 

§  288.  [343.]  (Am'd  1849.)  ExecvUon  against  the  person^ 
in  what  caseSy  and  when. 

If  the  action  be  one  in  which  the  defendant  might  have 
been  arrested,  as  provided  in  section  179  and  section  181,  an 
execution  against  the  person  of  the  judgment  debtor  may  be 
issued  to  any  county  within  the  jurisdiction  of  the  court,  after 
the  return  of  an  execution  against  his  property  unsatisfied  in 

whole  or  in  part. 

25 
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a.  To  warrant  ao  execution  againet  the  person  an  anthority  to  iasne  It  need 
not  be  inserted  in  the  judgment.  {Cocney  t.  Van  JHenetelaer,  1  Code  R.  88 ; 
Crowell  V.  Bnjwriy  17  How.  68.) 

6.  Can  an  execution  issve  against  the  person  mthout  an  order  of  the  court  f — 
"  When  the  facts  constituting  the  right  to  arrest  are  necessarily  and  properly  ap- 
parent on  the  record,  an  execution  is  issuable  of  course,  and  without  any  order. 
(Olerke,  J.,  Alden  v.  Sartont  4  Abb.  102  ;  and  to  the  like  effect^  see  Sleight  t. 
Leaventoorth,  6  Duer,  122  ;  Crowell  v.  Brown^  17  How.  68  ;  Jhlamater  v.  Russell^ 
2  Code  R.  147  ;  4  How,  284  ;  Burkle  r.  ElU,  4  How.  288 ;  1  Code  R.  148.)  In 
Fake  v.  Edgfrton  (8  Abb.  280,  5  Duer,  681),  Boeworth,  J.,  seems  to  consider  that 
no  order  is  necessary  when  there  has  been  an  order  of  arrest  before  judgment ; 
and  to  the  like  effect  is  Squire  y.  Flynn,  2  Code  R.  117  ;  Cheney  r.  GarbtUt,  5 
How.  467.  In  Ginochio  y.  Figari  (2  Abb.  186 ;  4  £.  B.  Smith,  227)  it  is  said,  that 
no  order  for  the  issuing  an  execiition  against  the  person  is  necessary ;  but  in  Live- 
sey  y.  Sanders  (3  Abb.  176  ;  S.  C,  12  How.  26) ;  it  appears  suoh  an  order  was 
made. 

c  To  justify  the  issuing  an  execution  against  the  person,  it  is  not  necessary 
that  sixty  days  should  interyene  between  the  issuing  of  the  execution  against 
property  ana  the  execution  against  the  person.  It  is  enough  that  the  first  has 
been  actually  returned  by  the  sheri£^  when  he  has  acted  bona  fide,  {Fake  y. 
Edgerton^  8  Abb.  229;  6  Duer,  681.)  Nor  is  it  necessary  that  the  execution 
against  the  property  should  be  issued  to  the  sheriff  of  the  county  where  the  plain- 
tiff  resides.    0b.) 

d.  An  execution  cannot  issue  against  the  person  in  an  action  to  recoyer  real 
property  and  the  mesne  profits.  {Pullerton  y.  jFUzgeraldy  18  Barb.  441  ;  10  How. 
87.) 

e.  The  fact  that  a  party  arrested  before  judgment  has  giyen  bail,  who  fa  aye  jus- 
tified, does  not  estop  him  from  insistiog  that  he  is  not  liable  to  an  execution  on  the 
judgment  against  his  person,  nor  preyent  his  haying  such  execution  set  aside  if 
improperly  issued.    (Bridgetoaier  jPaint  Co.  y.  Messmore,  16  How.  12  ;  Moore  y. 
Calvert,  9  id.  474 ;  see,  however,  Crowell  y.  Brown,  17  id.  68.) 

/.  Wheti  execution  may  issue  aaminst  the  person  of  the  plaintiff.'-— K  plaintiff 
who  fails  in  an  action  in  tort,  in  which  the  defendant  was  liable  to  arrest,  is  liable 
to  an  execution  arainst  his  person,  although  the  defendant  was  not  in  fact  ar- 
rested, and  no  order  has  been  made  for  the  defendant's  arrest,  or  for  an  execution 
against  his  person.  {Kloppenburg  y.  Neefus,  4  Sand.  666  ;  Corwin  y  Freeland,  6 
How.  246.) 

g.  Execution  against  the  person  on  justices  judofne«t.—A.iL  execution  against 
the  person  may  issue  out  of  the  common  pleas  on  a  judgment  of  the  marine  court, 
after  a  transcript  of  such  judgment  has  been  filed  with  the  county  clerk.  {Qino' 
chio  y.  Ftgari,  2  Abb.  186  ;  4  £.  D.  Smith,  227.)  Thb  was  a  decision  at  the 
general  term  of  the  New  York  common  pleas^  made  in  July,  1866  ;  yet  in  Janu- 
ary,  1866,  in  lAvesey  y.  Sanders  (8  Abb.  176  ;  8.  C,  12  How.  26),  Brady,  J.,  deci- 
ded that  an  execution  against  the  person  oould  not  issue,  out  of  the  common 
pleas,  on  a  judgment  of  a  district  court  of  the  city  of  New  York,  and  of  which  a 
transcript  had  been  filed  with  the  county  elerk.  It  is  not  yery  elear  on  what 
ground  the  decision  is  based.  It  is  reconcilable  with  the  case  of  Ginochio  y.  ^- 
gari,  by  putting  the  decision  on  the  ground  that  the  action  was  not  one  of  those 
mentioned  in  section  179.  The  reporter,  howeyer,  puts  the  deeision  on  the 
ground  that  an  execution  against  the  person  cannot  issue  on  a  judgment  of  a  jus- 
tice's court  after  a  transcript  filed,  for  the  reason  that  the  justice's  court  has  no 
jurisdiction  to  arrest  the  defendant  This  may  be  the  true  ground  of  the  deci- 
sion ;  for  the  judge  cites  The  People  y.  Smith  (9  How.  464),  where  it  was  held  by 
Daly,  J.,  that  the  marine  court  nas  no  power  to  issue  an  execution  against  the 
person.  In  Ginochio  y.  Figari^  lograham,  J.,  in  delivering  the  decision  of  the 
court,  eaid  it  was  "  unnecessary  to  decide  whether  the  marine  court  had  power 
to  issue  an  execution  against  the  person  in  that  action." 

K  Discharge  from  arrest  on  execution^ — A  defendant  arrested  on  an  execution 
against  the  person,  may  be  discharged  by  paying  the  amount  of  the  levy  to  the 
sheriff  or  the  plaintiff's  attorney.  But  the  sheriff  cannot  discharge  the  party 
arrested  on  his  giving  security.  (6  Cow.  466  ;  1  ib.  46  ;  6  Wend.  207  ;  9  Johns. 
R.  263.)   And  the  attorney  has  no  power  to  give  a  discharge  except  on  an  actual 
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payment  (8  Johna  R  861 ;  6  ib.  51  ;  21  Wend.  862  ;  7  Cow.  1Z9.)  Ifc  is  no 
ground  for  discharging  one  of  several  defendants  from  an  arrest  on  execution,  that 
at  the  time  the  execution  was  delivered  to  the  sheriff  iostructions  were  given  him 
not  to  arrest  the  other  defendants,  and  that  the  sheriff  has  acted  on  such  instruc- 
tions.   {Fake  v.  JEdgertoriy  3  Abb.  229  ;  6  Duer,  681.) 

a.  Effect  of  arrest  on  the  jadgrMtU, — ^The  effect  of  taking  the  body  of  a  party 
in  execution,  is  as  a  general  rule,  a  satisfaction  of  the  judgment.  (1  Cow.  66  ;  9 
Wend.  241 ;  11  ib.  41  ;  5  t6.  58-240.)  But  if  the  party  die  in  execution,  or  u 
rescued  or  improperly  discharged,  a  new  execution  may  issue.  (Weattm  v. 
Chamberlain^  8  Coms.  831.). 

b.  Dise/iarffe  on  habeas  corpus, — In  The  People  v.  WiUett  (15  How.  210  ;  26 
Barb.  78  ;  6  Abb.  87),  the  relator  was  in  custody  on  an  execution  aealnst  the  per- 
son, issued  without  any  order  of  the  court,  in  an  action  in  which  the  relator,  the 
defendant,  might  have  been,  but  had  not  been  arrested  before  judgment  The 
defendant  being  brought  up  by  habeas  eorpus,  Peabody,  J.,  ordered  his  discharge 
on  the  ground  that  where  there  had  been  no  order  for  arrest  before  judgment,  no 
execution  against  the  person  could  issue,  unless  by  an  order  of  the  court  therefor. 

c.  Jail  liberties. — ^If  the  defendant  do  not  discharge  the  execution,  he  may  be 
admitted  to  the  liberties  of  the  jail,  on  executing  a  lx>hd  to  the  sheriff  (2  K.  8. 
2d  ed.  852 ;  19  Johns.  R.  288  ;  7  ib,  168  ;  6  t6.  121  ;  15  ib,  256  ;  12  ib.  88.)  The 
liberties  of  the  city  of  New  York  are  **  all  the  city  and  county  of  New  York."  In 
other  counties  (with  some  few  exceptions)  the  liberties  are  designated  by  the 
eonrts  of  common  pleas  for  each  county,  and  are  not  to  exceed  500  acres  m  ex- 
tent.   (See  2  R.  Sl  4th  ed.  677.) 

d.  Voluntarif  discharae  from  arrest,  effect  of. — A  voluntary  discharge  of  the 
party  arrested  is  a  discharge  of  the  judgment  (5  Johns.  R.  864 ;  8  Cow.  171 ; 
8  Wend.  184.)  If  a  party  is  discharged  on  the  ground  of  irregularity  in  the  execu- 
tion, a  new  execution  may  issue  on  the  judgment  (5  Wend.  90 ;  3  Adol.  &  El., 
K.  a,  1 ;  Oinoehio  y.  Figari,  2  Abb.  185  ;  4  K  D.  Smith,  227.)  See  Charging  in 
execution f  infra.) 

e.  Ofiarainq  in  tfa^eeM^um.— When  a  defendant  against  whom  an  order  of  arrest 
has  been  obtained  is,  at  the  time  judgment  is  rendered,  in  custody  of  the  sheriff, 
the  plaintiff  must  charge  him  in  execution  within  three  months  from  the  last  day 
of  the  term  next  following  that  at  which  judgment  is  obtained.  If  the  defend- 
ant is  surrendered  in  discharge  of  his  bail,  he  must  be  charged  in  execution  within 
three  months  after  his  surrender,  and  in  all  cases,  as  it  would  seem,  within  three 
montba  from  the  return  unsatisfied  of  an  execution  against  the  property  of  the 
defendant  A  neglect  to  charge  the  defendant  in  execution  entitles  him  to 
apply  for  a  supersedeas  to  be  discharged  from  custody.  (2  R.  S.  556,  es.  86,  87.) 
After  a  judgment  debtor  has  "  remained  charged  in  execution  thirty  days  from 
the  date  of  his  imprisonment"  the  judgment  creditor  may  by  written  notice  re- 
quire the  sheriff  to  discharge  him ;  and  thereupon  the  sheriff  may  discharge  him. 
He  cannot  be  again  arrested  on  the  same  judgment ;  but  the  judgment  creditor 
"may  have  the  same  civil  remedies  to  enforce  payment  of  the  judgment  upon 
which  snch  execution  was  issued,  and  as  if  such  execution  had  not  been  issued." 
(Laws  1857,  oh.  427.) 

/.  JSscape, — ^After  a  voluntary  escape  from  custody  or  execution,  the  party 
cannot  be  retaken.  (Lansing  v.  Fleet,  2  Johns.  Cas.  8.)  But  by  voluntarily  re- 
turning he  may  by  renewed  process  be  retained  in  custody.  {Thompson  v.  Loch- 
voodj  16  Johns.  556 ;  Littlejield  v.  Brown,  1  Wend.  898.)  After  a  negligent 
escape  the  party  may  be  recaptured  out  of  the  State.  (See  Lockwood  v.  Mercer - 
eatk,  6  Abb.  206.) 


§  289.  [244.]  (Am'd  1849.)    Form  of  the  execution. 

The  execution  must  be  directed  to  the  sheriff,  or  coroner 
when  the  sheriff  is  a  party  or  interested,  subscribed  by  the  party 
issuing  it,  or  his  attorney,  and  must  intelligibly  refer  to  the 
judgment,  stating  the  court,  the  county  where  the  judgment- 
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roll  or  transcript  is  filed,  tbe  names  of  the  parties,  the  amount 
of  the  jadgment  if  it  be  for  money,  and  the  amount  actually 
due  thereon,  and  the  time  of  docketing  in  the  county  to  ^hich 
the  execution  is  issued,  and  shall  require  the  officer  substan- 
tially as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it 
shall  require  the  officer  to  satisfy  the  judgment  out  of  the  per- 
sonal property  of  such  debtor,  and  if  sufficient  personal  prop- 
erty cannot  be  found,  out  of  the  real  property  belonging  to  him 
on  the  day  when  the  judgment  was  docketed  in  the  county,  or 
at  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of 
real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy 
the  judgment  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it 
shall  require  the  officer  to  arrest  such  debtor,  and  commit  him 
to  the  jail  of  the  county,  until  he  shall  pay  the  judgment  or  be 
discharged  according  to  law. 

4.  K  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  the  party  entitled 
thereto,  and  may  at  the  same  time  require  the  officer  to  satisfy 
any  costs,  damages,  or  rents  and  profits  recovered  by  the  same 
judgment  out  of  the  personal  property  of  the  party  against 
whom  it  was  rendered,  and  the  value  of  the  property  for  which 
the  judgment  was  recovered,  to  be  specified  therein ;  if  a 
delivery  thereof  cannot  be  had ;  and  if  sufficient  personal  prop- 
erty cannot  be  found,  then  out  of  the  real  property  belonging 
to  him  on  the  day  when  the  judgment  was  docketed,  or  at  any 
time  thereafter,  and  shall  in  that  respect  be  deemed  an  execu- 
tion against  property. 


a.  An  execution  need  not  state  any  time  or  place  of  its  return.  (Fake  r. 
_  gerUm,  8  Abb.  229;  5  Duer,  681.)  It  is  sufficient  if  it  sntstantially  follow 
the  terms  of  the  statute,  and  any  defect  in  its  form  may  be  amended  {Pterct 


T.  Crane,  4  How.  257 ;  8  Code  R.  21 ;  Park  v.  Chwe\  5  How.  881 ;  1  Code  B., 
N.  S.,  47.) 

6.  ExectUion  against  executors, — An  execution  against  property  on  a  judgment 
against  executors,  most  direct  the  sheriff  to  collect  the  judgment  out  of  the  per- 
sooal  estate  of  the  testator,  naming  him,  in  the  hands  of  the  defendants  as  his 
executors.  It  is  not  enough  in  such  a  case  that  in  the  execution  the  defendants 
are  described  as  executors,  because  this  alone  will  not  prevent  the  sheriff  levying 
on  the  individual  property  of  the  executors.  The  second  subdivision  of  section 
2S9  ia  imperative  tnat  the  exeoution  diiall  require  the  officer  to  satisfy  the  judg- 
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nMnt  oufc  of  the  property  whicli,  aeoordin^  to  the  jadgment,  is  liable  for  ite  pa  y 
menl  If  at  the  time  of  issuing  the  execution  the  defendant's  acoounU  have  oeen 
"  rendered  and  settled,**  it  ie  unnecessary  to  procure  an  order  of  the  surrogate 
granting  leave  to  issue  the  execution.  Bat  tne  executix>n  can  issue  only  for  the 
mm  that  shall  have  appeared,  on  the  settlement  of  such  accounts,  to  have  been 
a  just  proportion  of  the  assets  applicable  to  the  judgment**  (2  R.  S.,  88,  s.  82.)  This 
provision  of  the  revised  statutes  is  still  operative.  (Code,  s.  471.)  (Olnistead  v. 
Vredenburff,  10  How.  217.) 

€L  An  execution  on  a  judgment^  by  confession,  will  not  be  set  aside  at  the 
instance  of  creditors  because  it  was  issaed  before  the  maturity  of  the  note ;  nor 
is  it  a  substantial  defect  in  the  execution  that  it  describes  the  judgment  to  have 
been  obtained  in  an  action.    {Healey  v.  Pretton,  14  How.  20.) 

6.  JSKeeutwn  agaiiut  the  perton,— -It  is  not  necessary  (although  it  is  better  so 
to  do)  to  state  in  an  execution  against  the  person,  the  nature  of  the  action. 
(Fkdlertan  v.  FUzgerald,  10  How.  87 ;  18  BarU  441.)  Nor  is  it  necessary  to  recite 
the  facts  which  authorize  the  arrest,  namely,  the  nature  of  the  action  and  the 
return  of  an  execution  against  property  unsatisfied ;  it  is  sufficient  if  those  facts 
exist  (HuUhinmm  v.  Brandy  6  Selden,  208.)  An  execution  against  the  person 
which  recited  the  judgment  as  prescribed  in  section  289,  and  commanding  the 
sheriff  to  commit  the  defendant  "  to  the  jail  of  said  county  of  Bl,  until  he  shall 
pay  tiie  said  judgment,  aecordinff  to  law,"  the  words  **  or  be  discharged**  being 
omitted,  is  valid;  and  a  sheriff  discharging  a  prisoner  arrested  upon  such  execution, 
is  liable  as  for  an  escape.    (Id.) 

€,  Execution  offaitut  Joint  debtars.^^Where  the  execution  is  issued  in  an  action 
against  two  joint  debtors,  and  in  which  only  one  of  the  defendants  has  been 
served  with  process,  the  execution  may  be  in  form  against  both  the  defendants, 
but  should  be  endorsed  with  a  direction  to  the  sheriff  not  to  levy  on  the  sole 
property  of  the  defendant  not  served.    (2  R.  S.  877,  s.  8.) 

As  to  the  form  of  an  execution  to  collect  an  installment  due  on  a  judgment 
by  confession,  see  section  884 ;  and  after  an  attachment,  ante,  p.  825  a. 

§  290.  [246.]  (Am'd  1849.)  To  he  returnable  in  sixty 
days. 

The  execution  shall  be  returnable  within  sixty  days  after 
its  receipt  by  the  officer,  to  the  clerk  with  whom  the  record  of 
judgment  is  filed. 

d.  It  is  not  necessary  that  an  execution  should  remain  in  the  hands  of  the 
officer  sixty  days.  The  return  cannot  be  sooner  compelled ;  but  the  officer  may 
return  it  sooner.  (Aforange  v.  Fdwarde,  1  R  D.  Smito,  415.)  A  sheriff  is  bound 
by  law  to  return  an  execution  according  to  the  requisition  of  the  statute,  at  his 
periL  If  he  neglects  it,  he  renders  himself  liable  to  an  attachment  or  an  action, 
at  the  election  of  the  party  aggrieved ;  aad  in  all  cases  the  omu  is  on  the  sheriff 
to  excuse  the  default    (  Wilson  v.  Wright,  9  How.  460.) 

e.  It  is  the  duty  of  a  sheriff  to  return  process  to  the  proper  office,  either  per- 
sonally, by  deputy,  or  by  mail.  Or  it  may,  at  the  request  of  the  attorney  of 
the  execution  creditor,  be  returned  to  such  attorney.  If  the  process  be  returned 
by  mail,  the  sheriff  must  prepay  the  postage  on  the  letter  inclosing  such  process, 
as  the  county  clerk  is  not  bound  to  pay  the  postage  on  a  letter  containing 
process.    (Jenkin*  v.  JfcOill,  6  How.  205 ;  Laws  1850,  c  225,  s.  8.) 

See  Rule  8. 

§291.  [246.]  (Am'd  1849-1851.)  EMstingUws  relating  to 
execution  continued^  until  otherwise  provided. 

Until  otherwise  provided  by  the  legislature,  the  existing 
provisions  of  law,  not  in  conflict  with  this  chapter,  relating  to 
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executions  and  their  incidents,  the  property  liable  to  sale  on 
execution,  the  sale  and  redemption  thereof,  the  powers  and 
rights  of  officers,  their  duties  thereon,  and  the  proceedings  to 
enforce  those  duties,  and  the  liability  of  their  sureties,  shall 
apply  to  the  executions  prescribed  by  this  chapter. 

a.  When  execution  may  he  levied. — ^The  execution  cannot  be  levied  on  ft  Sun- 
day.    (1  R.  a  676,  8.  69.) 

h.  What  attorney  may  isstte  execution. — An  execution  may  be  issued  by  an 
attorney  otiier  than  the  one  by  whom  the  judgment  was  recovered  {^Cook  v. 
Dicker  son,  1  Duer,  679.) 

c.  Priority  of  execution*. — Where  several  executions  are  issued  against  the 
same  defendant,  that  which  has  been  first  delivered  to  the  sheriff  must  be  first 
executed,  and  shall  have  preference,  notwithstanding  a  former  levy  under  another 
executioD ;  but  if  a  levy  and  sale  shall  have  been  made  under  such  other  execu- 
tion, before  an  actual  levy  under  the  execution  first  delivered,  the  latter  will  lose 
its  priority.     (Peek  v.  Tiffany,  2  Corns.  461.) 

d.  Dormant  execution. — The  mere  acquiescence  of  an  execution  creditor  in  the 
delay  of  a  sheriff  in  selling  under  an  execution,  where  the  creditor  does  not  direct 
such  delay,  does  not  render  the  execution  dormant  as  to  subsequent  ones;  but 
delays  directed  by  the  creditor,  render  the  execution  dormant  as  to  subsequent 
purcnasers  and  mortgagees,  as  well  as  executions.  {Thompson  v.  Van  Vechten,  6 
Abb.  46S.)  A  sheriff  holding  several  executions  against  the  same  d.nhU>T, 
received  at  different  times,  cannot  be  required  to  treat  those  first  receive  aa 
dormant,  merely  because  the  plaintiff  therein  gave  to  the  sheriff  a  written  con- 
sent that  he  might  adjourn  a  sale  under  them  for  forty  seven  days  after  their 
return  day,  there  being  no  agreement  giving  to  the  debtor  a  delay,  or  the  use  or 
benefit  of  the  property  in  the  mean  time.     {Paion  v.  Westervelt,  2  Duer,  862.) 

e.  A  sale  made  ostensibly  jyider  dormant  executions,  while  another  execution 
is  in  the  hands  of  the  sheriff,  is  valid  to  vest  a  title  in  the  purchaser.  {Jiiehards 
V.  Allefi,  3  £.  D.  Smith,  899.)  The  plaintiff  in  the  other  execution  may  have  the 
proceeds  of  the  sale  applied  to  his  execution.    (Id,) 

/.  The  doctrine  of  the  subject  on  dormant  executions  does  not  apply  to  real 
estate.    (Jfutr  v.  Luteh,  11  Barb.  341 ;  see  ante,  880  d.) 

g.  Countermand  of  execution. — Where  an  execution  issued  against  two  joint 
debtors,  has  been  levied  upon  the  property  of  one  of  them,  the  plaintiff  will  not 
be  -allowed  to  countermand  it  and  issue  a  new  execution  for  the  purpose  of 
making  a  levy  upon  the  sole  property  of  the  other  defendant.  (McChain  v. 
McKeon,  2  Duer,  646  ) 

h.  Indannity  to  sheriff. — A  bond  of  indemnity  given  to  the  sheriff  upon  execu- 
tion, is  not  invalidated  by  the  fact  that  it  was  given  after  levy  and  sale.  (  Wester- 
velt V.  Frost,  1  Abb.  74.) 

i.  Death  or  removal  of  sheriff. — If  the  sheriff  die,  or  be  removed  from  office 
before  the  execution  is  satisfiea,  his  under-sheriff  is  required  to  proceed  thereon, 
in  the  same  manner  aa  the  sheriff  might  have  done.  (2  R.  S.  874,  ss.  66,  66,  67 ; 
10  Wend.  662.) 

k.  Sheriff s  fees  and  poundage. — ^The  only  law  regulating  sheriffs'  fees  in  civil 
actions  is  contained  in  the  revised  statutes.  (2  R.  S.  646,  s,  38.)  (Benedict  v. 
WarriiuT,  14  How.  668.) 

I.  The  sheriff  may  also  levy  his  fees  and  poundage  for  collecting,  on  $260  or 
less,  2  cents  and  6  mills  per  dollar;  and  for  every  dollar  above  |260,  1  cent  and 
2^  mills  per  dollar.  For  advertieiog  sale,  $2;  and  if  the  execution  be  stayed  or 
settled  after  sale  advertised  and  before  sale,  $1 ;  mileage  6  cents  per  mile,  for 
going  only,  to  be  computedJrom  the  court  house  of  the  county. 

m.  On  a  levy  being  actcAly  made,  the  sheriffs  right  to  poundage  attaches  on 
the  whole  amount  directed  to  be  levied ;  and  he  is  not  deprived  of  his  right  by 
the  judgment  being  satisfied  without  sale,  nor  by  any  arrangement  between  the 
parties,  nor  by  the  property  levied  on  being  encumbered  beyond  its  value.  (1 
How.  161;  17  Wend.  14;   1  Gaines  R.  192;  6  T.  R.  470;  4  M.  dc  S.  266  ;  1  Code 


§  291.]  PEB80NAL  FBOPBKrr.  391 

Bep.,  N.  S.,  326.^  B«t  the  sheriff  eannot,  after  the  judgment  is  sfttiafied,  sell  the 
eoods  of  the  juagment  debtor  to  collect  his  poundage ;  he  mast  collect  it  of  the 
judgment  creditor.  (4  Wend.  474;  Craft  v.  Merrill,  4  Eeman,  456.)  Where 
necessary,  a  new  execution  will  be  ordered  for  the,  sheriff's  benefit  (19 
Wend.  19.) 

tk  A  eoeriff  upon  whom  a  fine  has  been  imposed  by  the  court  to  the  amount 
of  an  execution  issued  to  him,  for  willful  neglect  of  his  duty  in  regard  to  it,  and 
who,  pursuant  to  the  order  of  the  court,  has  paid  the  fine  to  the  judgment  cred- 
itor, has  no  authority  to  enforce  the  execution  against  the  debtor  for  his  own 
indemnity.  An  officer  cannot  execute  final  process  in  his  own  favor,  or  for  his 
own  benefit    (Carpmter  ▼.  SiiUwellf  1  Eernan,  61 ;  Grafl  v.  Merrill^  4  id,  466.) 

h.  Attaching  Bheriff  far  not  paying  over  money. — ^The  court  will  not  attach  a 
aheriff  for  not  paying  over  moneys,  where  it  appears  he  has  been  sued  for  the  money 
by  a  third  party,  and  that  a  fourth  party  also  makes  a  claim  on  the  money.  The 
parties  will  be  left  to  an  action  to  determine  their  several  rights.    (9  How  460.) 

c.  When  execution  becomes  a  lien  on  personal  property,— -Goods  and  chattels 
are  bound  only  from  the  time  of  the  delivery  of  the  execution  to  the  sheriff  to  be 
executed,  except  in  the  hands  of  bonafide  purchasers  without  notice.  (11  Wend. 
648;  8  Johna  k  446;  12  ib.  320;  16  ib.  287 ;  6  Denio,  198;  8  Barb.  888.), 

d.  Where  a  judgment  was  perfected  in  Columbia  county,  and  a  transcript  sent 
to  the  clerk,  and  execution  (against  both  real  and  personal  property)  to  the 
sheriff  of  Greene  county,  on  the  same  day,  but  the  execution  was  received  one 
day  before  the  transcript  was  docketed, — held  that  the  execution  became  opera- 
tive in  the  hands  of  the  sheriff  from  the  time  the  judgment  was  actually  docketed 
in  Gi*eene  county,  and  took  priority  from  that  time.  {Stoutenburgh  v.  Vanden- 
burgh,  7  How.  229.) 

e.  The  delivery  of  an  execution  to  the  sheriff  creates  a  lien  upon  the  personal 
property  afterwards  levied  upon  from  the  date  of  such  delivery,  except  as  to  one 
who  between  the  deliveryand  the  levy  becomes  a  bona-Jide  purchaser  or  mort- 
gagee without  notice.  With  that  qualification,  a  regular  sale  by  the  sheriff 
transfers  to  the  purchaser  the  title  of  the  judgment  debtor  as  it  existed  on  the 
day  of  the  delivery  of  the  writ  {Thompson  v.  Van  Veehten,  5  Abb.  468 ;  and 
aee  Fuller  v.  Allen,  lid  12;  16  How.  247.) 

/.  What  personal  property  may  be  levied  on, — All  the  personal  property  of  the 
judgment  debtor,  except  such  as  is  exempt  by  special  provision  of  law,  and — except 
choses  in  action  (Eansom  v.  Miner,  1  Code  Rep.,  N.  S.,  98) — things  fixed  to  the 
freehold  (5  B.  <fc  A.  626:  1  D.  <!(  R  247;  1  B.<fe  B.  606),  are  liable  to  be  seized 
and  sold  by  tiie  sheriff  on  an  execution  against  the  property ;  but  growing  trees, 
fruit,  and  grass  cannot  be  taken  on  an  execution.  (1  Barb.  642.)  In  the  prop- 
erty liable  to  execution  is  included  the  interest  of  the  judgment  aebtor  in  goods 
pledged  (6  Hill,  486),  or  mortgaged  (Hull  v.  Carnley,  1  Abb.  168;  17  N.  Y.  202; 
Baul  V.  iCruger,  9  How.  669).  And  a  sheriff  holding  an  execution  ai^ainst  a 
pledgor,  may  by  virtue  thereof  take  the  property  pledged  out  of  the  hands  of  the 
pledgee  into  his  own  possession,  and  sell  the  right  and  interest  of  the  pledgor 
therein ;  and  after  a  sale  in  such  a  case,  the  pledgee  is  entitled  to  the  possession 
of  the  property  until  the  purchaser  redeems  il  from  the  pledgee.  (Sti-ef  v.  Hart, 
1  Coms.  20.)  But  in  Broutnell  v.  Carnley  (.3  Duer,  14)  the  superior  court  say  it  is 
still  an  open  and  doubtful  question  whether  the  statute,  in  authorizing  a  sale 
under  an  execution  of  the  interest  of  the  pledgor,  has  authorized  the  sheriff  to 
remove  the  property  from  the  possession  of  the  pledgee.  Such  was  indeed  the 
decision  of  the  Supreme  court  in  Stiefv.  Hart,  but  although  the  judgment  in  that 
ease  was  affirmed  m  the  court  sf  appeals,  it  was  so  not  by  a  majority  of  its  mem- 
bers, but  solely  as  a  consequence  of  an  equal  division  in  their  opinions.  And  in, 
Brownell  v.  Carnley,  supra,  it  was  held  that  goods  in  the  possession  of  a  consignee 
who  has  made  advances  thereon,  cannot  be  seized  and  taken  possession  of  hy  a 
sheriff  under  a  warrant  of  attachment  [and  semble,  or  execution]  against  the 
property  of  the  consignor. 

g.  Bills  or  other  evidences  of  debt  issued  by  any  moneyed  corporation,  or  by 
the  government  of  the  United  States,  and  circulated  as  money,  also  current  ^old 
and  silver  coin,  may  be  seized,  but  is  not  to  be  sold ;  and  the  exemption  of  fix- 
tures does  not  extend  to  fixtures  for  the  purposes  of  trade,  (10  Barb.  167,  696.) 
On  an  execution  against  joint  property,  individual  property  cannot  be  taken.    (2 
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Hill,  204.)  On  an  ezecntton  againtt  one  of  two  pftrtnen,  the  sherfiF  may  seize 
the  entire  partnership  effeeta,  and  sell  the  interest  therein  of  the  judgment  debtor 
(24  Wend.  889;  2  Hill,  47;  4  t^.  161;  8  Denio,  126);  and  the  purchaser  becomes 
a  tenant  in  common  with  the  other  partner,  subject  to  an  accounting  among  the 
partners  on  a  dissolution.*  (HerffmanT.  DettUhach^  11  How.  47-)  If  on  an  exe- 
/iutton  against  one  partner  the  entire  property  is  sold  as  bis,  it  is  an  abuse  of  the 
process,  which  renders  not  only  the  officers  but  all  who  participate  in  it,  liable 
as  trespassers.  {Waddell  ▼.  Ooek,  2  Hill  49;  Walsh  ▼.  Adanu,  8  Denio,  125; 
Bcftes  y.  James,  8  Duer,  21.)  And  a  surety  in  an  indemnity  bond  exacted  by  and 
executed  to  the  sheriff  to  protect  him  against  the  consequences  of  a  levy  and 
sale,  and  to  induce  him  to  sell  notwithstanding  the  claim  of  a  third  party,  is  liable 
as  a  participator  in  the  levy  and  sale  without  any  other  interference.  (Herring 
V.  ffoppoek,  8  Duer,  21.) 

a.  Where  a  sheriff  receives  money  in  gold  or  silver,  in  payment  of  an  execu- 
tion in  his  hands  in  fkvor  of  the  plaintiff,  he  cannot  make  a  direct  and  immediate 
application  and  payment  of  that  money  on  an  execution  in  his  hands  against  the 
same  plaintiff.   (Museott  v.  Wbolworth,  14  How.  477,  reversing  9.  G.  18  How.  886.) 

b.  The  attorney  of  the  judgment  creditor  has  no  authority  as  such  to  direet 
Ifkc  sheriff  what  property  to  levy  upon  on  the  execution.  {Averill  v.  Williams^  4 
Denio,  295.) 

e.  Levy,  how  mads  on  personal  property,'^~To-  constitute  a  valid  levy  the  goods 
must  be  in  view  of  the  sheriff,  ana  subject  to  his  immediate  disposition  and 
control.  (19  Wend.  495;  2  Hill.  666 ;  Baker  v.  Binninffer,  4  Keraan,  270,  and, 
see  9  Barb.  620 ;  16  t6.  685.)  Where  it  appeared  that  the  sheriff  called  upon  the 
defendant  in  the  execution  at  his  place  of  business  and  at  his  house,  and 
informed  him  that  he  made  a  levy  upon  the  personal  property  then  visible,  and 
it  was  understood  between  the  defenaant  and  the  sheriff  this  should  be  considered 
a  levy  upon  enough  property  real  and  personal  to  satisfy  the  execution,  but  the 
sheriff  made  no  inventory  or  other  levy,  and  the  defendant  requested  him  not  to 
remove  any  property  or  disturb  his  mmily  by  any  further  levy,  and  promised 
the  judgment  should  be  settled, — held,  that  this  was  a  sufficient  levy  upon  the 
personal  property  of  the  defendant,  but  not  sufficient  to  hold  the  real  estate. 
{Mills  V.  Tliursby,  11  How.  121 ;  and  see  Wails  v.  Cleveland,  8  K  D.  Smith,  558.) 
A  levy  upon  sufficient  personal  property  is  not,  per  se,  a  satisfaction  of  the  judg- 
ment An  officer  is  not  restricted  as  to  the  amount  of  property  he  shall  take, 
nor  is  he  required  to  levy  upon  all  the  property  at  the  same  time.  He  may, 
therefore,  after  having  levied  upon  sufficient  property  to  satisfy  the  execution 
levy  upon  other  properfy  at  a  different  time  and  sell  it  without  making  himself 
liable  as  a  trespasser.  (Denwey  v.  Fox^  22*  Barb.  522.)  Making  an  inventory  ia 
not  necessary  to  constitute  a  valid  levy.  (  WoUm  v.  deaveland,  8  E.  D.  Smith, 
558.} 

a.  Where  an  execution  debtor  ames  with  a  deputy  sheriff,  that  on  the  latter 
relinquishing  specific  property  at  the  time  actually  levied  upon,  other  property 
ordered  by  the  debtor,  on  his  receiving  it,  shall  be  substituted  as  the  subject  of 
the  levy, — ^the  agreement  is  void.  (Sh^ion  v.  Wettervelt,  1  Duer,  109.)  Where 
such  property  is  received  by  the  debtor  and  substituted  after  the  return  day  of 
the  execution,  the  sheriff  acquires  no  valid  lien  upon  it,  and  a  subsequent  bona- 
fide  mortgagee  of  it  will  acquire  a  title,  good  as  against  the  sheriff  (lb.)  But 
where  property  is  substituted  before  the  return  day  of  the  execution  and  levied 
upon,  the  levy  is  good,  although  the  previous  agreement  for  substituting  it  is 
void,    (lb.) 

e.  A  sheriff  who  has  levied  on  goods  is  not  the  owner  thereof,  within  2  R.  S. 
281,  providing  for  claims  of  property  attached  by  a  constable.  (Pierce  v.  Kings* 
well,  25  Barb.  681.) 

/.  Sale  of  personal  property. — ^Within  a  reasonable  time  after  the  levy,  the 
sheriff  should  sell  the  ^oods  seized.  (6  Cow.  890 ;  2  t^.  189 ;  4  Wheat  608.)  He 
must  give  six  days'  notice  of  sale,  by  fastening  up  written  or  printed  notices  there- 
of in  three  public  places  of  the  town  where  the  sale  is  to  be  nad.  The  omission  to 
give  notice,  or  giving  an  insufficient  notice,  does  not  affect  the  validity  ot  any 
sale  to  a  bonafide  purchaser  without  notice.  The  sale  must  be  by  auction, 
between  the  hours  of  9  A  M.  and  sunset,  at  the  place  where  the  goods  are  situate ; 
and  a  sale  after  sunset  would  be  void.    (Camrick  v.  Meyers^  14  Barb.  9.)    The 
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pro|>erty  must  be  present,  and  within  view  of  those  ftttendtag  the  sale,  and  be 
■peeially  desigoated  (4  Barb.  484),  and  most  be  sold  in  such  lots  as  are  best 
calculated  to  bring  the  highest  price ;  and  real  and  personal  estate  must  not  be 
sold  together.  The  sale  may  be  postponed.  (17  Johns.  B.  116;  ib.  382;  16  ib. 
4S0.  n.;  14  ib.  862;  21  Wend.  169;  18  ib.  611;  2  Cow.  189,  189,  190.)  The 
sheriff  or  his  deputy  cannot  be  purchasers,  but  a  turnkey  or  assistant  jailor  may 
(4  Wend.  474) ;  and  so  may  the  plaintiff. 

a.  If  the  plaintiff  becomes  a  purchaser  the  sheriff  may  deliyer  the  goods  to 
him  without  payment  (21  Wend.  169 ;  17  Johns.  R.  882 ;  15  ib,  480,  n ;  and 
see  12  Wend.  74.) 

&.  A  sale  may  be  set  aside,  and  a  resale  ordered.  (18  Wend.  611 ;  9  How.  626.) 

e.  Levy  on  and  sals  of  real  estate. — If  the  sale  of  the  goods  and  chattels  of  a 
defendant  does  not  realize  sufficient  to  satisfy  the  execution,  the  sheriff  may 
eauee  the  deficiency  to  be  made  of  the  real  estate  of  the  ezeeution  debtor,  owned 
by  him  at  the  time  of  docketing  the  judgment  or  at  any  time  afterwards,  in 
whose  hands  soever  the  same  mav  be. 

d  The  ob|ection  that  the  real  estate  of  one  of  two  defendants  cannot  be  sold, 
on  an  execution  while  the  co-defendant  has  sufficient  personal  property  in  the 
couutj  to  satisfy  the  execution,  can  only  be  raised  by  the  party  whose  land  is 
sold,  if  it  can  be  urged  by  any  one.    {Smith  v.  MeGowan,  8  Barb.  404.) 

e.  An  estate  at  will  or  by  sufferance  cannot  be  sold  under  an  execution,  nor 
an  interest  in  a  contract  for  leasing  or  purchasing  land.  {Bigelow  y.  Finch^  17 
Barb.  894 ;  Colmn  v.  Baker,  2  id,  206 ;  Sage  v.  Cartunyht,  6  Selden,  49.) 

/.  The  sale  of  a  mere  equitable  interest  is  a  nullity.  (Griffin  y,  Spencer^  6 
Hill,  626 ;  and  see  6  Barb.  116.  129  ;  10  Paige,  662 ;  2  Barb.  Ch.  468 ;  8  Barb. 
656 ;  Garfield  v.  Hatmaker,  16  N.  T.  476 ;  and  see  8  Paige,  219.) 

g.  The  mode  of  levying  upon  real  estate  is,  to  ^ve  notice  of  sale.  (5  Hill, 
228 ;  MilU  v.  Tkursby,  11  How.  121.)  This  notice  must  be  advertised  for 
six  weeks  successively,  previous  to  the  sale,  as  follows : 

1.  A  written  or  printed  notice  of  the  sale  must  be  fastened  up  in  three  publlo 
places  in  the  town  where  such  real  estate  is  to  be  sold ;  and,  if  the  sale  be  in  a 
town  different  from  that  in  which  the  premises  to  be  sold  are  situated,  sueh  notice 
must  also  be  fastened  up  in  three  public  places  of  the  town  in  which  the  premises 
are  situated. 

2.  A  copy  of  such  notice  must  be  printed  once  in  each. week,  in  a  newspaper 
of  the  county,  if  there  be  one. 

8.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premises  to  be 
sold  are  not  occapied  by  any  person  against  whom  the  execution  is  issued,  or  by 
some  person  holding  the  same  as  tenant  or  purchaser  under  such  person,  then 
such  notice  must  be  published  in  the  State  paper  once  in  each  week. 

h.  The  execution  creditor  is  not  liable  to  the  printer  for  advertisements 
ordered  by  the  sheriff    {ReoMy  v.  Weedt  8  Sand.  677.) 

t.  The  notice  must  describe  the  real  estate  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the  lot,  if  there  be 
any,  and  if  there  be  none,  by  some  other  appropriate  description.  The  penalty 
for  taking  down  or  defacing  the  notice  (unless  on  satisfaction  of  the  execution, 
or  by  consent  of  the  parties),  is  $60. 

/  Where  a  notice  of  sale  was  posted  forty-three  days  previous  to  the  day  of 
sale,  making  six  full  weeks,  but  the  notice  published  in  the  newspaper,  although 
it  received  six  separate  insertions,  once  in  each  week  for  six  successive  weeks, 
was  first  pul^shed  only  thirty-nine  days  previous  to  the  day  of  sale ;  it  was  held 
that  the  pobHeaticm  was  insumoient>  and  that  the  sheriff's  deed  executed  upon 
the  sale,  gave  no  title  to  the  purchaser.  It  was  held  cUso,  that  the  circulation  of 
the  notice  of  a  sale  in  slips,  headed  "  Plattsburgh  Republican  Extra,"  would  not 
aid  the  purchaser,  that  not  being  such  a  printing  in  a  newspaper  as  was  contem- 
plated by  the  statute.    (Oleott  v.  Bobineon,  20  Barb.  148.) 

k.  At  the  time  and  place  designated  in  the  notice  of  sale,  the  sheriff  is  to  pro- 
ceed to  sell  the  premises  at  public  auction,  to  the  highest  bidder;  a  mere  levy 
being  no  satisfaction,  until  a  sale  is  made.  (14  Wend.  260 ;  4  Hill,  619.)  The 
sale  must  be  between  the  hour  of  9  A.  M.  and  sunset,  and  a  sale  after  sunset 
would  be  void.  {Camriek  v.  Megers,  14  Barb.  9.)  If  the  real  estate  offered  for 
sale  consiBts  of  several  known  lots^  or  parcelsi  such  lots,  or  parcels,  Q^ust  be  sepa- 
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ratdiy  exposed  fbr  ule ;  this  is  direetory  only.  (  Wood  ▼.  Mondl^  1  Johns.  Cb.  R. 
503;  Ownningham  y.  Caaticbf,  7  Abb.  188.)  Disregarding  the  section  is  an  irregn- 
nlarity  only^  and  is  waiyed  by  a  delay  in  objecting  to  the  sale  on  that  account 
(tdL);  and  if  aiur  person  claiming  to  be  the  owner  of  any  portion  of  snch  estate, 
or  of  such  lots,  tracts  or  parcels,  or  either  of  them,  shall  require  such  portion  to 
be  exposed  for  sale  separately,  the  sheriff  must  expose  the  same  for  sale  accord- 
ingly. A  sheriff's  sale  of  real  estate  will  be  set  a^de  in  fayor  of  a  judgment 
cremtor,  where  it  appears  he  has  been  misled  by  the  conduct  of  the  sheriff  or  his 
deputies  who  had  the  execution-— especially  where  the  property  has  been  sacri- 
ficed.   (Ame»  y.  Lockwood,  IS  How.  656.) 

0.  Tlie  sheriff  may  sell  under  an  execution  against  seyeral  defendants  who 
are  tenants  in  common  of  the  premises  bound  by  the  judgment,  the  right  and 
title  of  all  the  defendants  togetner,  unless  some  one  daiming  to  be  the  owner  of 
some  portion  of  the  estate,  or  olaiming  to  be  entitled  by  law  to  redeem  any  por- 
tion, shall  require  such  portion  to  be  exposed  for  sale,  separately ;  in  which  latter 
case  it  must  be  sold  separately.  Where  the  sheriff  sells  the  right  and  title  of 
■eyeral  defendants  to  certain  premises,  and  a  mortgage  creditor  of  one  of  the 
defendants,  redeems  the  right  and  title  of  such  defendant,  the  deed  of  the  sheriff 
to  snch  redeeming  creditor  conyeys  only  the  right  and  title  of  the  defendant 
which  is  thus  redeemed.    {Neilson  y.  Neilson,  5  Barb.  665.) 

b.  No  more  of  any  real  estate  shall  be  exposed  for  sale  than  is  necessary  to 
satisfy  the  execution.  (6  Wend.  622.)  The  equity  of  redemption  of  a  mortgagor 
cannot  be  sold  under  an  execution  on  a  judgment  recoyerea  for  a  debt  secured 
by  the  mortgsge.     (6  Hill,  16.) 

e.  If  the  adyertisement  of  a  sale  be  upon  one  execution,  the  sheriff  cannot  sell 
under  that  and  another  execution  coming  subsequently  into  his  hands  (S  Cow. 
884) ;  nor  can  he  sell  real  and  personal  property  together  without  discrimination. 
(17  Johns.  R.  116.) 

d.  One  defendant  in  a  judgment  may  become  the  purchaser  at  a  sheriff's  sale 
of  the  real  estate  of  his  co-defendant  (Neilaon  y.  Neilsont  5  Barb.  565.)  When 
the  property  of  one  judnnent  debtor  is  taken  and  sold  to  satisfy  the  iudgment, 
such  debtor  has  a  remc^  against  his  co-debtors  for  contribution.    {Id!) 

e.  A  creditor  who  purchases  land  at  a  sale  by  virtue  of  legal  proceedings 
instituted  to  collect  his  debt,  is  a  purchaser  for  a  valuable  consideration.  (  Wood 
y.  Ghomin,  8  Eernan,  509.) 

/.  Where  a  plaintiff's  attorney  bids  off  property  at  a  sheriff's  sale  on  execu- 
tion, in  his  own  name,  and  takes  a  certificate  from  the  sheriff  in  his  own  name, 
the  presumption  is  that  the  purchase  was  on  his  own  account;  and  an  action  will 
lie  Against  him  by  the  sheriff,  to  recover  the  amount  of  his  bid.  (Chappell  y« 
Danriy  21  Barb.  17.) 

g.  Semble  where  a  purchaser  at  sheriff's  sale  refuses  to  pay  for  the  property 
struck  off  to  him,  the  sneriff  can  sell  again  without  notice.  {IlUngioorth  y.  JHUt- 
enberger^  11  Mo.  R.  80.) 

h.  The  title  of  a  bofia-Jide  purchaser,  without  notice,  will  not  be  affected  bv 
any  irregularities  in  the  execution,  if  it  authorizes  the  sheriff  to  sell,  and  is 
founded  upon  a  subsisting  judgment.  (I  Cow.  622 ;  4  Barb.  180 ;  4  Denio,  480.) 
Thus,  the  neglect  of  the  sheriff  to  levy  until  after  the  return  day  of  the  writ 
(18  Johns.  R  97 ;  18  t6.  7),  or  the  omission  to  give  due  notice  of  the  sale,  or 
the  taking  down  or  defacing  of  the  notice,  or  omittins  to  file  the  certificate  of 
sale  (5  Cow.  269)^  will  not  prejudice  the  titie  of  a  purchaser  in  good  faith  without 
notice. 

t.  If  a  judgment  is  scUUJied  before  sale,  even  a  bona-fids  purchJUr  derives  no 
titie  from  the  sale.  (Neilson  v.  Neihon,  5  Barb.  566 ;  Wood\.  Golvin,  2  HUl,  566 ; 
Jackton  V.  Moon,  18  Johas.  R  441;  Jackson  y.  Anderton^  4  Wend.  474;  Stafford 
y.  WUliama,  12  Barb.  240;  Graft  v.  Merrill,  4  Kernan,466.) 

J.  The  sheriff  cannot  convey  a  title  to  the  purchaser  until  the  expiration  of 
the  time  allowed  by  law  for  the  redemption  of  the  property.  All  that  the  pur- 
chaser receives  as  evidence  of  his  title  is  an  official  certificate  of  the  sale,  sub- 
scribed by  the  sheriff,  containing  a  particular  description  of  the  premises  sold, 
the  price  bid  for  each  distinct  lot  or  parcel,  the  whole  consideration  money  paid, 
and  the  time  when  the  sale  will  become  absolute,  and  the  purchaser  be  entitled 
to  a  conveyance.    (9  Cow.  185.) 


^ 
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a.  A  dnplicAU  of  thia  certificate  niiiet  be  filed  aad  recorded  in  the  offiee  of 
the  clerk  of  the  coonty  in  which  the  aale  wfts  made,  within  ten  days  after  the 
eale.    (Laws  1857,  ch.  60.) 

b.  The  sheriff's  certificate  may  be  amended,  on  motion  to  the  coart  (1  Cow. 
4S0;  IS  Wend.  29;  Hichardi  y.  Vamum,  8  How.  19 ;  Smith  v.  iudaon,  1  Cow. 
480.) 

&  Iq  some  cases  the  court,  on  application  of  the  plaintiff,  will  set  aside  the 
sale,  aod  order  a  re-eale  of  the  property.  (12  Wend  258 ;  2  ib,  260;  1  Cow.  867 ; 
1  How.  122;  18  id  656;  17  N.  Y.  276;  1  Jac  418;  4  Cow.  415;  19  Wend.  90; 
18  id.  611.) 

d  Leatehold.'So  much  of  title  fifth,  chapter  sixth,  part  third,  of  the  revised 
statutes,  as  relates  to  the  sale  and  redemption  of  real  estate,  which  shall  be  sold 
under  execution,  shall  be  applicable  to  the  sale  and  right  of  redemption  of 
leasehold  property,  where  the  leasee,  or  the  assignee  of  the  leasee,  shall  be  pos^ 
seased  of  at  least  five  years'  unexpired  term  of  the  lease,  and  also  of  any  buildmgs 
that  may  be  erected  thereon.    (Laws  1887,  p.  640.) 

JRedemptum,  vfhen  and  how  efwUd 

e.  Within  one  year  from  the  sale,  the  person  against  whom  the  execution 
issued  and  whose  right  and  title  were  sold,  or  his  heir  or  devisee  or  grantee,  may 
redeem  the  property  sold  by  paying  to  the  purchaser,  his  personal  representa* 
lives,  or  assignees,  or  to  the  sheriff,  the  amount  bid  on  the  sale,  with  interest  at 
ten  per  cent  from  the  sale ;  upon  which  payment  being  made,  the  sale  of  the 
premises  so  redeemed,  and  the  certificate  thereof,  shall  be  null  and  void. 

/.  After  the  expiration  of  such  period  of  one  year  (meaning  365  <lay6)  the 
right  of  the  debtor,  or  his  grantee,  heir,  or  devisee,  to  redeem  is  gone  (1  Wend. 
46);  but  within  three  months  thereafter,  any  creditor  of  the  person  against  whom 
the  execution  was  issued  (4  Hill,  542),  having  in  his  own  name,  or  as  assignee, 
representative,  trustee,  or  otherwise,  a  decree  in  chancery,  or  a  judgment  at  law, 
rendered  at  any  time  before  the  expiration  of  fifteen  months  from  such  sale,  or 
having  a  mortgage  duly  recorded,  and  which  is  a  lien  on  the  premises  sold  (3 
Cow.  85 ;  4  Hill,  542),  may  acquire  the  title  of  the  original  purcnaser,  by  paying 
the  sum  paid  on  the  sale  of  the  premises  (1  How.  77),  with  seven  per  cent 
interest  irom  the  time  of  sale.  The  redemption  may  be  made  at  any  time  before 
the  close  of  the  last  day  allowed  by  law  for  that  purpose ;  bnainess  hours  are 
not  regarded.  {Ib.)  If  the  last  day  falls  on  Sunday,  Saturday  is  the  last  day  to 
redeem.  {People  v.  Luther^  1  Wend.  42.)  A  purchaser  is  not  bound  to  accept 
the  amount  of  his  bid  from  a  person  who  has  no  right  to  redeem,  and  may  insist 
that  the  deed  be  executed  to  him,  in  pursuance  of  the  sale  ;  but  if  he  accepts  the 
money,  though  paid  by  a  stranger,  his  right  to  a  deed  is  gone.  (16  Wend.  248 ; 
see  7  Paige,  167.) 

g.  After  such  creditor  has  acquired  the  title  of  the  original  purchaser,  any 
other  creditor,  who  might  have  acquired  such  title  in  the  same  way,  may 
become  a  purchaser  from  the  first  creditor,  by  reimbufsing  to  him  the  sum  paid 
to  acquire  the  title,  together  with  seven  per  cent' interest  from  the  time  of  such 
payment,  and  paying  the  amount  due  on  such  judgment  or  decree,  if  such  judg- 
ment or  decree  be  prior  to  the  judgment  or  decree  of  the  second  creditor.  But 
if  the  judgment  or  decree  of  the  first  creditor,  at  the  time  of  his  acquiring  the 
title  of  the  original  purchaser,  shall  have  ceased  to  be  a  lien  as  against  the  second 
creditor,  it  wiU  not  oe  necessary  to  pay  the  amount  of  it  (4  Hill,  615,  589  ;  1 
How.  77.) 

K  Iq  the  same  manner,  any  third  or  other  creditor,  who  might  according  to 
the  statute  acquire  the  title  of  the  original  purchaser,  may  become  a  purchaser 
thereof  from  the  second,  third,  or  any  other  creditor,  who  may  have  become 
snch  purchaser  from  any  other  creditor,  upon  the  same  terms  and  conditions  as 
those  last  above  specified.  / 

t.  If  the  original  purchaser  be  also  a  creditor  of  the  party  against  whom  the 
execution  issued,  and  as  such,  might  by  law  acquire  the  title  of  any  purchaser, 
he  may  avail  himself  of  his  decree  or  judgment,  in  the  same  manner  and  on 
the  same  terms  as  are  prescribed  by  the  statute,  to  acquire  the  title  which  any 
creditor  may  have  obtained. 

/  The  party,  under  whose  €!seciitioD  any  real  estate  has  been  sold,  is  not 
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authorized  to  aeqaire  ih«  title  of  the  original  purchaser,  or  of  auj  creditor,  to 
the  preiiu«e8  aold*  by  yirtue  of  the  deeree  or  judgment  on  -which  auoh  ezeoution 
issued ;  and  this,  though  no  part  of  the  proceeds  of  the  sale,  were  realized  upoa 
his  ezeoution,  but  were  wholly  exhausted  by  other  and  prior  executions,  under 
which  the  property  was  sold  at  the  same  time.  (4  Hill,  644.)  If,  however,  he 
have  any  other  decree  or  judgment,  he  may  avail  himself  of  it  in  the  same 
manner  and  on  (he  same  terms  as  any  other  creditor. 

a.  Where  the  creditor  sells,  and  becomes  the  purchaser  himself,  at  a  sum 
exceeding  the  amount  of  his  debt,  it  is  said  that  his  judgment  is  satisfied,  and  the 
lien  gone,  so  that  he  caaoot  afterwards  redeem  from  a  sale  under  an  older  judg- 
ment   (2  Wend.  297 ;  6  Hill,  228.) 

b,  A  creditor  by  mortgage  on  real  estate,  his  assignee  or  representative,  where 
the  mortgaged  premises  or  any  part  thereof  have  been  sold  on  execution,  has  the 
same  ri^ht  to  acquire  the  interest  of  a  purohaser  as  a  judgment  creditor,  and  is 
placed  in  other  respects  on  the  same  footing.  Where  leasehold  property,  in 
which  the  lessee  or  his  assignee  has  an  unexpired  term  of  at  least  five  years,  is 
sold  under  exeoutioay  the  property  may  be  redeemed ;  so  also  where  the  lessee 
or  his  assignee  is  possessed  of  any  buildings  erected  on  the  demised  premieea. 
(20  Wend.  416 ;  6  Hill,  149.) 

c  To  entitle  any  creditor  to  acquire  the  title  of  the  original  purchaser,  or  to 
become  a  purchaser  from  any  other  creditor,  he  must  present  to  and  leave  with 
such  purenaser  or  creditor,  or  the  sheriff,  the  following  evidence  of  his  right : 
(1)  A  copy  of  the  docket  of  the  judgment  or  decree  under  which  he  claims  the 
right  to  purchase  (19  Wend.  $7;  20  id  665),  duly  certified  by  the  clerk  of  the 
courts  or  of  the  county  in  whioh  the  same  is  docketed  (4  Denio,  146).  (2)  A 
true  copy  of  all  the  assignments  of  such  judgment  or  decree,  which  are  necessary 
to  establish  his  claim,  verified  by  his  affidavit  or  by  the  affidavit  of  some  witness 
to  such  assignments.  (10  Barb.  167;  4  Denio,  187;  27  Barb.  66.)  The  assign- 
ment must  be  filed.  (4  Denio^  146.)  (8)  An  affidavit  by  such  creditor,  or  by 
his  attorney  or  agent,  of  the  true  sum  due  on  such  judgment  or  decree,  at  the 
time  of  claiming  such  right  to  purchase.    (18  Wend.  698;  11  Barb.  S41.) 

d,  A  creditor  need  not  wait  till  the  expiration  of  a  year  from  the  sale,  before 
furnishing  the  evidence  of  his  right  to  redeem.  (2  Hill,  61.)  And  his  affidavit 
of  the  amount  due  on  his  judgment,  though  made  five  days  before  presenting  the 
papers,  is  sufficient.  (4  Hill,  608.)  The  requirements  of  the  statute  as  to  the 
evidence  to  be  produced  by  the  creditor,  must  be  strictly  complied  with.  (20 
Wend.  666;  19  t6.  87;  18  ib,  69,  8;  1  How.  76;  7  Paige,  168.J  An  error  in  the 
affidavit  of  the  amount  due  on  the  judgment  was  disregardea.  {Muir  v.  Leitch, 
11  Barb.  841.) 

e.  The  pavment  required  to  be  made  in  order  to  acquire  the  title  of  the 
original  purchaser,  or  to  become  a  purchaser  from  any  creditor,  may  be  made  to 
such  puiHdiaser  or  creditor,  his  representatives  or  ass^ns,  or  to  the  sheriff,  for  the 
use  of  the  purohaser  or  creditor,  or,  if  the  sheriff  be  dead  or  removed  from  office, 
to  the  under-sheriff  or  clerk  of  the  county.  But  the  county  clerk  cannot,  without 
a  special  deputation  for  that  purpose,  act  in  the  sheriff*s  behalf  in  receiving 
money  paid  tor  the  redemption  of  real  estate  from  sale  upon  execution,  although 
the  sheriff  has  no  other  office  than  the  county  clerk's  office.  {Th^  People  v. 
Matkbun,  16  N.  T.  628,  and  see  Griffin  v.  Choue,  28  Barb.  268.)  The  full  sum 
required  must  be  paid,  or  the  redemption  will  be  void.  (7  Cow.  640;  4  Hill, 
618 ;  20  Wend.  602.)  An  error  of  thirty  cents  was  disregarded  (9  Barb.  17) ;  and 
if  the  payment  is  made  in  current  bank  bills,  and  received  without  objection,  it 
is  sufficient  {Id.)  The  party  paying  the  money  may  immediately  notify  the 
sheriff  not  to  pay  it  over.    (Spraktr  v.  Cook,  16  N.  Y.  668.) 

/.  Upon  the  proper  <payment  being  made,  the  title  of  the  origin&l  purchaser 
becomes  thereby  transferred  to  the  creditor  acquiriog  it,  and  from  such  creditor 
to  any  other  ereditor  becoming  a  purohaser  according  to  the  statute. 

o.  In  the^ redemption  of  lands  sold  under  execution,  a  second  or  subsequent 
ereditor,  who  redeems  after  a  redemption  already  made,  must  present  the  evi- 
dences of  his  right  to  redeem,  and  pay  the  moneys  necessary  to  be  paid,  to  the 
last  redeeming  ereditor,  or  to  the  sheriff  Payment  to  the  original  purchaser,  in 
such  case,  is  not  sufiicient.    (20  Wend.  602.) 

A.  To  entitle  a  creditor  by  mortgage,  his  assignee  or  representative,  to  acquire 
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the  title  of  tlie  origioftl  ptirohaser,  or  to  be  tabstitnted  u  a  ptireliaser  for  any 
other  creditor,  he  must  present  to  and  leave  with  aaoh  pnrohaser  or  creditor,  or 
the  riieriff,  the  following  evidences  of  his  title : — 

1.  A  copy  of  the  mortgage  under  which  he  claims  the  right  to  purchase, 
duly  certified  by  the  clerk  of  the  county  where  it  ia  registered  or  recorded.  (2 
Hill.  61.) 

2.  If  the  mortgage  has  been  assigned,  a  copy  of  the  assignment  or  assign- 
ments, Terified  by  his  affidavit,  or  the  affidavit  of  some  witness  to  such  assign- 
ment. 

8.  An  affidavit  by  such  mortgaee  creditor,  his  assignee  or  representative,  or 
by  his  attorney  or  agent,  stating  Uie  true  sum  due  or  to  beeome  due  on  anch 
mortgage,  at  the  time  of  elaimiog  such  right  to  purchaae,  over  and  above  all 
payments. 

a.  Where  an  executor  or  administrator  applies  to  be  subetituted  as  a  pur- 
chaser, a  copy  of  the  letters  testamentary,  or  of  administration^  muat  also  be 
furnished. 

e.  Where  a  creditor  by  mortgage  became  also  the  purchaser  under  a  senior 
judgment,  and  within  the  proper  time  furniehed  the  sheriff  the  requisite  evidence 
of  his  right  to  redeem,  it  was  held  that  a  junior  creditor,  in  order  to  entitle  him 
to  the  sheriff's  deed,  must  pay  not  only  the  sum  bid,  with  interest^  but  the  mort- 
gage also.    (2  Hill,  51.) 

b.  Where  lands  of  a  debtor  are  sold  under  execution,  and  a  junior  judgment 
<areditor  redeems  them  from  the  purchaser,  such  redemption  is  no  bar  to  an  action 
at  law  to  enforce  payment  of  the  jadgment ;  although  the  value  of  the  landa 
redeemed  far  exceeds  the  amount  of  the  judgment  and  the  money  paid  on  the 
redemption.  The  redemption  is  not  an  extinguithroent  of  the  judgment  (20 
Wend.  60;  7  Cow.  540;  and  see  7  Barb.  644.) 

e.  Where  lands  sold  on  execution,  and  bid  in  bv  a  third  person  for  less  than 
the  amount  of  the  judgment,  were  subsequently  redeemed  by  the  debtor,  it  was 
held  that  they  might  be  re-sold  on  the  same  execution  for  the  balance  remaining 
doe ;  though  the  return-day  had  passed  before  the  redemption  took  place.  And 
it  was  further  held  that  the  re-sale  was  regularly  made  uy  the  sheriff  who  re- 
ceived the  execution  in  the  first  instance,  though  he  had  gone  out  of  office  before 
the  debtor  redeemed.    (6  Hill,  228.) 

€L  The  right  and  titie  of  the  person  against  whom  the  execution  was  issued, 
are  not  divested  hj^  the  sale  of  the  real  estate  until  the  expiration  of  fifteen 
months  from  the  time  of  such  sale  (1  Cow*  601 ;  8  Johns*  R.  620) ;  nor  until 
the  sale  has  been  consummated  by  tne  execution  and  d^very  by  the  sheriff  of 
A  deed  to  the  purchaser.  {Smith  v.  GtUvin,  17  Barb.  167.)  Until  the  expiration 
of  one  year  from  the  sale,  the  defendant  in  the  execution  is  entitled  to  the  poo- 
session  of  the  property  and  to  the  rents  and  profits.  (2  Wend.  507 ;  4  Barb. 
169;  3  t(.  618.)  A  seisare  and  sale  of  landa  under  execution,  does  not  divest 
the  estate  of  the  debtor  unless  the  purchase  money  is  paid  and  a  deed  delivered. 
The  deed  when  executed  relates  back  to  the  time  of  sale  and  purchase.  {Far- 
men^  Bk  of  Saratoga  v.  Mirchant,  IS  How.  10;  16  Johns.  809 ;  8  Cow.  75.) 

e.  After  the  several  periods  allowed  for  redemption  have  expired,  it  is  the 
sheriff^s  daty  to  complete  the  sale  by  conveying  to  the  original  purchaser  all  the 
right,  title,  and  interest  of  the  defendant  in  the  property  sold.  This  conveyance 
must  be  by  deed  (12  Johns.  78),  and  must  describe  the  property  with  reasonable 
certainty.  (11  Johns.  865 ;  8.  C.  18  ib,  587 ;  10 16. 881.)  The  deed  may  be  exe- 
cuted by  the  deputy  in  the  name  of  the  sheriff,  during  the  contittnance  of  the 
latter  in  office  (7  Cow.  789  ;  8  ib,  89 ;  9  i6.  288).  In  case  of  the  death  or  re* 
moval  of  the  sheriff  before  the  conveyance  is  executed,  it  may  be  executed  by 
the  under-sheriff,  or  he  may  appoint  a  proper  person  to  execute  the  same.  (10 
Wend.  662.) 

/.  If  the  person  entitled  to  such  conveyance  die  before  its  delivery,  it  must 
be  executed  by  his  executor  or  administrator,  subject  to  the  dower  of  his  widow, 
if  there  be  any ;  but  may  be  sold  for  the  payment  of  hie  debts  by  the  order  of 
the  surrogate. 

g.  If  the  sheriff  refuse  to  execute  the  deed,  the  remedy  is  a  mandamus  to 
compel  him ;  and  this  is  the  proper  mode  of  bringing  up  the  question  as  to  the 
right  of  redemption,  where  it  i%m  dispute.    (7  Cow.  540.) 
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0.  Thd  t^erifpB  de«d  may  be  set  aside  for  frand.  (20  Johns.  R.  51 ;  1  Wend. 
66;  1  tfr.  46S;  1  Cow.  481.) 

6.  It  seems  that  after  the  sheriff  has  delirered  the  deed  to  the  purchaser,  he 
has  no  right,  at  the  mere  r^qtiest  of  the  parcbaser,  and  without  an  order  of  the 
oourt,  to  alter  the  deed  in  a  material  part  {Clark  y.  Miller,  18  Barb.'*269 ;  and 
see  Laub  r.  BuekmilUr,  17  N.  Y.  621.) 

e.  The  purehaaer  has  no  right  to  enter  on  the  premises,  unless  they  are  vacant. 
In  order  to  obtain  actual  possession,  he  must  resort  to  his  action  of  ejectment 
(18  Johns.  R.  840;  2  Wend.  607.)  Or  proceed  under  the  act  to  obtain  possession 
of  real  property.    (2  R.  8.,  4th  ed.,761.) 

d.  All  the  provisions  of  the  reyised  statntes  extend  to  liens  by  mortgage^  in 
the  same  manner  as  they  extend  to  liens  by  judgment    (Laws  1847,  p.  508.) 

e.  All  redemptions  by  creditors  are  to  be  made  at  the  sheriff's  office  who  made 
the  sale,  and  t^e  sheriff  is  to  attend  at  his  office  during  the  last  day  for  making 
redemption,  and  daring  the  time  thereafter  for  which  redemption  may  be  made^ 
for  the  purpose  of  making  redemption;  but  in  his  absence,  the  redemption  may 
be  made  by  the  under-sheriff  or  a  deputy  ;  and  notice  of  the  redemption  must  be 
forthwith  filed  by  the  sheriff  with  the  county  clerk.  (16  N.  Y.  628 ;  23  Barb. 
268.) 

/.  The  notice  of  redemption  is  to  contain: 

1.  The  title  of  the  cause  ;  or,  if  a  mortgage,  the  parties  to  the  mortgage. 
%,  The  amoant  of  the  judgment,  decree,  or  mortgage. 

8.  The  assignee,  representative,  or  trustee  thereof,  if  any. 

A,  The  amoant  paid  to  redeem. 

6.  The  time  when  such  redemption  was  made. 

6.  The  sum  ofaiimed  to  be  dae  on  such  judgment,  decree,  or  mortgage,  at  the 
time  of  such  redemption. 

g.  Any  creditor  having  a  right  to  redeem,  may  redeem  within  twenty-four 
hours  after  any  preceding  redemption,  and  no  deed  on  any  sale  or  redemption 
is  to  be  ezeeated  untU  after  the  lapse  of  twenty-four  hours  after  the  last  redemp- 
tion. 

A.  Certifieates  of  redemption  are  to  be  made  and  delivered  to  the  creditor 
redeeming,  which  certificates^  when  proved  and  acknowledged,  are  to  have  the 
effect  of  deeds^  The  fee  for  making  such  certificates  is  the  same  as  for  making  a 
certificate  of  sale. 

i.  The  time  to  redeem  may  be  extended  by  agreement  among  the  parties 
interested.    (4  Coms.  564.') 

J,  Recording  the  sheniPs  deed  is  not  notice  thereof  to  a  party  who  con- 
tracted with  the  judgment  debtor  to  purchase  the  land  and  entered  into 
possession  prior  to  the  recovery  of  the  judgment  (Moyer  v.  Sinman^  8  Keman, 
181.) 

What  propertjf  18  exempt  by  4tatuUjro9iez^eutian> 

k.  The  following  property,  when  owned  by  any  person  being  a  householder 
(19  Wend.  476),  and  sucn  articles  thereof  as  are  removable,  are  exempt,  while 
the  family  of  such  person,  or  any  of  them,  may  be  removing  from  one  place  of 
residence  to  another : 

1.  All  spinning-wheels,  weaving-looms,  and  stoves  put  up  or  kept  for  use  in 
any  dwelling-house. 

2.  The  family  Bible,  family  pictures,  and  school-books  used  by  or  in  the  family 
of  such  person,  and  books  not  exceeding  in  value  fifty  dollars,  which  are  kept 
and  used  as  part  of  the  family  library ; 

8.  A  seat  or  pew  oocupied  by  snch  person  or  his  family,  in  any  house  or  place 
of  public  worship. 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yam  or  cloth 
manufactured  from  the  same  (11  Wend.  54 ;  21  ib.  68),  one  cow,  two  swine,  the 
necessary  food  for  them ;  all  necessary  pork,  beef,  fish,  flour,  and  vegetables  (26 
W^nd.  870),  aotaally  provided  for  family  use,  and  necessary  food  for  the  use  of 
the  &mily  for  60  days. 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  for  such  per- 
son and  his  fitmlly,  arms  and  accoutrements  required  by  law  to  be  kent  bv  such 
person,  necessary  cooking  ntensUs,  one  table,  six*  chairs,  six  knives  ana  forks;  tax 
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plates,  mx  iea-oupe  and  sanoen,  one  Bogar-diah,  one  milk-pot,  one  tea-pot,  and 
nz  spoons,  one  crane  and  its  appendages,  one  pair  of  andirons,  and  a  shovel  and 
tongs. 

6.  The  tools  and  Implements  of  any  ma«hanio  necessary  to  the  carrying  on  of 
his  trade,  not  exceeding  twenty-five  dollars  in  valae.  ^^ 

In  addition  to  these  exempted  articles,  It  has  been  farther  provided  iheAr^ 
there  shall  be  exempted  from  levy  and  sale,  nnder  execution,  necessary  household 
furniture  and  workmg tools, «^ti^  ^"^^  fljmidby  yi Y p^'^fT'  ^^'^g  *  iiivtni^iii%iiii>» 
or  having  a  femily  for  whichTe''pTOViaeBlto  the  value  of  not  exceeding  two 
hundred  and  fifty  dollars^  provided  that  such  exemption  shall  not  extend  to  any 
execution  issued  on  a  demand  for  the  purchase-money  of  saoh  furniture  or  tools, 
or  team,  or  articles  now  enumerated  by  law.  (Laws  1859,  eh.  184,  s.  1,  am^ding 
Laws  1842»  cK  167,  a  1.) 

a.  The  excmaption  of  proj^rty  from  execntion  by  statute  has  been  held  to  be 
a  personal  privilege,  of  which  the  owner  alone  can  take  advantage  (1  Cow. 
114;  16  Wend.  562);  and  he  may  waive  the  exemption  (OroMfnTd  v.  Lochoaodf 
9  How.  547;  see  STnith  v.  Hill,  22  Barb.  656;  Harper  v.  Lealy  10  How.  276; 
Cote  V.  Dunmare,  23  Peno.  (2  Harris)  K  93 ;  Oamrick  T.  Meyerfy  14  Barb.  9) ; 
and  probably  he  waives  it  by  mortgaging  such  exempt  property.  (Litfor  v.  Orter, 
5  Duer,  501.) 

6.  The  party  claiming  exemption  for  an  article  as  a  necessary  article,  must 
show  affirmatively  that  it  is  necessary,  to  entitle  him  to  the  exemption  (14  Jobnc 
484) ;  and  whether  a  particular  article  is  necessarv  is  a  question  of  fact  (1  Denio, 
462).  The  exemption  law  ia  not  entitled  to  a  bberal  constmetion.  (5  I>enio, 
119  ;  cwUra,  25  Wend.  870.) 

c.  The  professional  books  necessary  to  a  professional  man  who  supports  a 
family,  for  the  practice  of  his  profession,  are  exempt  from  execution,  as  a  part  of 
his  ftunily  library.  The  surgical  instruments  of  a  physician  are  exempt,  as  hia 
**  tools."    (Robmson's  Case,  2  Abb.  466.) 

dL  Necessary  wearing  apparel  is  exempt  only  when  it  ia  owned  by  a  house- 
holder or  head  of  a  famUy.    (19  Wend.  475.) 

e.  Wool,  or  articles  manufactured  from  it,  not  exeeediog  in  quantity  the 
fleeces  of  ten  sheep,  is  exempt  in  the  hands  of  a  householder  who  does  not  own 
any  sheep.    (11  Wend.  44 ;  21  ti.  68.) 

/.  Necessary  veffetablee  in  any  stage  of  obtaining  them  for  fiunily  use  are 
exempt  (25  Wend.  870.)  Necessary  food  for  an  exempt  team  is  not  exempt.* 
(5  Denio,  119.) 

^.  If  a  householder  owns  a  cow  and  ten  sheep,  so  much  hay  as  will  be  neces- 
sary for  their  feed  during  the  next  foddering  season,  is  exempt  from  levy  and 
sale  on  execution.  (Farrtll  v.  Higley,  Lslor's  Supp.  to  Hill  and  Denio,  87.)  That 
part  of  the  statute  which  exempts  necessary  pork,  beef,  fish,  dee.,  provided  for 
lamily  use,  was  intended  to  protect  such  a  quantity  of  the  specified  articles  as 
would  be  necessary  for  the  family  until  the  next  annual  period  for  laying  up  sueh 
provisions.  The  limitation  of  sixty  days  applies  only  to  necessary  /Mf  for  the 
use  of  the  debtor's  family.    {Id.) 

A.  The  property  of  a  surely  on  a  note  given  for  the  purchase  price  of  a  horse, 
is  exempt  from  levy  and  sale  under  an  execution  issued  upon  a  judgment  reeovered 
on  the  note.  (Davie  v.  Peabod^t  10  Barb.  91.)  The  head-note  of  that  ease  is 
wrong. 

i.  An  execution  issued  on  a  judgment  reeovered  in  an  action  to  recover  dam- 
ages for  taking  and  converting  personal  property,  is  not  an  execution  issued  on  a 
demand  for  the  purchase-money  of  such  property,  so  aa  to  nuke  such  property 
liable  to  be  seized,  and  within  the  proviso  ot  the  first  seetion  in  the  exemptioa 
law.    (ffoyt  V.  Van  Aletyne,  15  Barb.  568.) 

j.  No  property  is  exempt  where  the  judgment  is  "for  a  demand  accruing  for 
work  and  labor  performed  m  a  family  as  a  £>mestic."    (Laws  1858,  ch.  107.) 

k.  Other  exemptions  are: 

Land  set  apart  for>  and  which  has  been  actually  used  aa,  a  burying-gronad, 
not  exceeding  one  fourth  of  an  acre  in  extent,  and  on  condition  that  Uie  owner 
has  recorded  a  description  of  the  property.    (Laws  1847,  p.  91.) 

A  homestead  to  the  value  of  $1,000,  subject  to  certain  conditions  prescribed 
by  the  law  granting  the  exemption.    (Laws  1850|  p.  499.)   This  exemption  is  not 
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an  incambraned,  claim,  or  lien  on  the  premisee.  (Rohimon  x.WiUif,  19  Barb. 
167.)  This  fttatate  is  founded  on  a  ^nblio  policy,  which  forbids  refusins  effect  to 
the  exemption  against  an  ezeeution  in  debt,  although  the  defendant  had  obtained 
credit  upon  contracting  Bueh  debt,  by  falsely  repreeentJDg  that  the  premieet  were 
subject  to  sale  on  execution.  Otherwise  as  against  an  execution  upon  a  judg- 
ment recovered  for  fraud.  (Rolnnson  ▼.  Wiley,  15  N.  Y.  Rep.  489,  reversinfl:  S.  C. 
19  Barb.  167.)  This  right  of  exemption  cannot  be  oonveyea  to  another.  (AUen 
▼.  Cook,  26  Barb.  874.) 

a.  A  cause  of  action  for  a  breach  of  promise  of  marriage  is  not  a  debt  recover- 
able out  of  defendant's  premises  under  the  homestead  exemption  act  (Cook  y. 
J^ewnan,  8  How.  623.)  The  act  applies  only  to  debts  contracted  after  the  passage 
of  that  law.  A  judgment  for  costs  in  an  action  of  tort  is  not  a  judgment  for  a 
debt  contracted.    {SehouUm  v.  Kilmer,  8  How.  627.) 

b.  Shares  in  a  building-society  to  the  value  of  $600.  (Laws  of  1861,  cap. 
122.) 

c.  The  horse  of  a  country  physician,  whose;  patients  reeide  at  too  great  a 
distance  to  admit  of  his  visitmg  them  on  foot,  is  a  **  necessary  team,"  exempt 
from  execution.  (Wheeler  v.  Cropeey,  6  How.  288.)  And  so  of  a  one-horse  wagon 
belonging  to  a  practicing  physician.    (Eaetman  v.  Ceutoell,  8  How.  76.) 

dL  In  ffarthousB  v.  Riker  (1  Duer,  606) ;  it  was  held,  that  the  "  one-horse 
harness  and  cart "  of  a  public  cartman — a  houaeholder,  having  a  family  for  whom 
he  provided — waa  exempt  from  execution.  In  another, case  (HutcHneon  v. 
Ch4mberlin,  11  N.  Y.  Leg.  Obs.  260),  held  that  a  single  horse'and  cart  and  harness 
were  exempt  firom  seisure  on  execution.  See  Morse  v.  JCeyee  (6  How.  18),  where 
it  was  held  that  the  one-horse  wagon  of  a  mason  waa  not  exempt  A  sinele  horse 
is  a  team.  (Loehwood  v.  Ytmnglove,  27  Barb.  606.)  The  part  owner  of  a  team 
is  entitled  to  exemption,  the  same  as  if  he  were  the  sole  owner.  {Radcliffe  v. 
Wood,  26  Barb.  62.) 

«.  Where  a  judgment  debtor  had  three  horses*  worth  together  more  than 
$160,  and  either  two  of  them  may  constitute  a  team,  and  one  of  the  horses  was 
levied  upon  by  a  constable,  by  virtue  of  an  execution, — held  at  general  term, 
Baloom,  J.,  disaenting,  that  the  debtor  might,  at  the  time  of  the  levy  or  within  a 
reasonable  time  after  notice  thereof,  elect  to  claim  such  horse  as  exempt  prop- 
erty, and  he  failing  to  make  such  election,  could  not  maintain  replevin  against 
^e  officer.    (Seaman  v.  Luce,  28  Barb.  240.) 

A  watch  or  a  dock  may  be  exempt  from  executioo,  either  as  necessary 
household  furniture  or  as  a  working  tool    {Bitting  v.  Vandenimrgy  17  How.  80.) 

g.  Where  it  appeared  that  the  judgment  on  which  the  execution  issued  was 
in  an  action  to  recover  for  the  purohase-mooey  of  a  horse,  and  that  the  purchaser 
was  not  at  the  time  of  the  purchase  a  householder,  nor  was  he  a  householder  at 
any  time  while  he  possessed  such  horse,  and  that  before  he  became  a  householder 
he  exchanged  such  horse  for  another,  and  then  became  a  honseholder,— -it  was 
held,  that  the  horse  taken  in  exchange,  if  otherwise  exempt  from  seizure  on 
execution,  was  not  rendered  liable  to  seizure  by  the  fact  of  having  been  so  taken 
in  exchange.    {HutehinMn  Y.Chamberlin,  11  N.  Y.  Leg.  Obs.  261.) 

h.  Property  exempt  prior  to  the  law  of  1842,  is  not  liable  on  an  execution  on 
a  demand  for  the  purchase-money  of  articles  exempted  by  the  law  of  1842. 
(OoU  V.  Stevens,  9  Barb.  676 ;  6  How.  426 ;  overruling  Matthewson  v.  Weller,  S 
I>enio,  62 ;  and  see  Cox  v.  Stafford,  14  How.  620.) 

i  What  is  necessary  furniture,  is  to  be  determined  relatively,  by  reference 
to  the  circumstances  of  the  ease.  The  debtor  may  retain  articles  which  he  has 
had  in  common  use  in  his  family,  and  which  were  reasonable  and  proper  for  him 
and  them,  in  their  station  in  life.    {JHckerson  v.  Van  Itne,  I  Sand.  724.) 

J,  The  exemption  law  applies  to  non-residents.    (1  Code  Rep.  71.) 

k.  A  married  woman,  living  and  cohabiting  with  her  husband,  purchased 
goods  upon  credit,  and  moved  them  to  her  residence,  where  she  carried  on  the 
millinery  business  in  her  own  name :  it  was  held  that  these  goods  were  liable  to 
an  execution  against  her  husband  for  his  debt.  (Louet  v.  Bobins<m,  7  How.  106 ; 
and  see  Van  Sickle  v.  Van  Sickle,  8  ib,  266  ) 

L  Who  is  a  householder  f^-One  who  rents  a  house,  and  keeps  boarders  and 
servants,  is  a  householder  within  the  meaning  of  the  exemption  act  of  1842, 
although  he  has  at  the  time  no  wife  or  children  for  whom  he  provides.    (Hutch- 
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inson  v.  Chamherlin,  11  N.  Y.  Leg.  Obe.  248 ;  Van  Vechten  v.  Eull,  14  How. 
486.) 

a.  In  Woodward  v.  Murray  (18  Johns.  400),  it  wafl  held  that  M.,  though  absent 
from  the  State,  was  to  be  deemed  a  householder  while  his  family  were  removing 
from  one  house  to  another,  seyeral  miles  distant  and  that  his  property  was 
exempt  from  execution  during  such  removal.  [At  that  time  the  exemption  act 
did  not,  as  it  does  now,  particularly  provide  for  the  exemption  of  property 
daring  the  removal  of  the  family  from  one  place  of  residence  to  another ;  and 
the  question  was  only  whether  the  owner  was  a  hoiaeholder  during  such 
removal.]  The  statute  is  remedial,  and  should  be  liberally  construed  to  effect 
the  humane  object  in  view.  {Oriffin  v.  Sutherland^  14  Barb.  467 ;  Brown  v.  Witt^ 
19  Wend.  475 ;  Carpenter  v.  Harrington,  25  id  370.) 

&  The  fact  of  a  person  being  a  %oueeholder  cannot  be  proved  by  reputation, 
the  fact  being  capable  of  direct  proof  (Eaetman  v.  Camoell,  8  How.  75);  and  it 
undoubtedly  devolves  on  the  party  claiming  the  exemption,  to  show  affirmatively 
the  facts  which  entitle  him  to  the  exemption  claimed.  (14  Johns.  R.  434; 
Griffin  v.  Sutherland,  14  Barb.  467;  Chambert  v.  Hahtead,  Lalor's  Supp.  to  Hill 
and  Denio,  884 ;  and  see  R,  v.  Hale,  6  B.  A  A.  123 ;  2  D.  &  R.  241 ;  R  v.  Poi/n- 
der,  IB.  A  Cr.  179 ;  2  D.  dc  R.  268.) 

e,  A  defendant  and  his  daughter,  who  live  together,  the  wife  and  mother 
being  dead,  are  a  family.    {Cox  v.  Stafford,  14  How.  621,  McKean,  Co.  Judge.) 

d  Satisfaction  of  Judgment. — ^A  satisfaction  piece  should  be  entitled  in  the 
eause,  and  state  that  satisfaction  is  acknowledged  between  the  parties  (for  the 
amount  of  the  judgment),  and  when  the  judgment  was  docketed.  It  should  be 
signed  by  the  judgment  creditor,  or  his  executor  or  administrator,  and  acknowl- 
edged by  the  party  signing  it  before  the  clerk  or  some  judge  of  the  court  in 
which  the  Judgment  was  rendered,  or  some  judge  of  a  county  court,  or  commis- 
aioner  of  aeeds,  who  is  required  to  certify  that  the  party  making  the  acknowl- 
edgment was  known  to  him,  or  known  by  competent  proof. 

e.  After  the  satisfaction  piece  has  been  acknowledged,  it  is  to  be  filed  in  the 
office  of  the  clerk  in  which  the  judgment  was  docketed,  who,  on  receiving  it,  is 
required  to  cancel  the  judgment  on  the  record,  by  entering  Uie  satisfaction.  .If 
the  judgment  has  been  docketed  in  the  office  of  the  clerk  of  any  county,  the 
elerk  with  whom  the  satisfaction  piece  is  filed  will  furnish  a  certificate  of  the 
fiict  that  the  judgment  has  been  satisfied  of  record ;  and,  on  filing  it  in  the 
office  of  the  county  clerk,  the  latter  is  required  to  discharge  and  cancel  the 
docket 

/.  Acknowledgment  of  satisfaction  may  also  be  made  by  the  attorney  on 
record  of  the  party  in  whose  favor  the  judgment  was  obtained,  within  two  years 
after  filing  the  judgment  record,  in  the  same  manner  and  the  like  effect  as  if  made 
by  the  party  himself.  (2  R  S.,  286.)  SemUe  the  attorney  has  authority  only 
to  satisjh^  on  payment  in  full     {Lewis  v.  Woodruff,  15  How.  539.) 

g.  If  the  party  in  whose  favor  the  judgment  was  rendered,  reside  out  of  this 
State,  the  satisfaction  piece  must  be  acknowledged  before  some  one  of  the  officers 
before  whom  conveyances  of  real  estate  may  be  acknowledged,  or  proved  by 
persons  residing  or  being  out  of  this  State. 

h.  If  the  satisfaction  be  acknowledged  by  virtue  of  a  letter  of  attorney,  or 
other  instrument  containing  a  power  to  acknowledge  satisfaction,  such  letter  or 
instrument  must  be  acknowledged  or  proved  before  the  clerk  of  the  court  in 
which  the  judgment  has  been  renderea,  or  before  either  of  the  officers  before 
whom  conveyances  of  real  estate  may  now  be  acknowledged  or  proved ;  and 
such  letters  of  attorney  or  other  instruments  shall  be  filed  with  such  clerk,  with 
the  satisfaction  piece. 

«.  In  order  to  extinguish  the  judgment,  it  is  not  sufficient  that  the  satisfaction 
piece  be  filed,  unless  it  be  also  actually  entered  on  the  record  by  the  clerk ;  the 
satisfaction  piece  being  regarded  merely  as  an  authority  to  enter  the  satisfaction. 
(7  Wend.  86.) 

J.  If,  after  judgment  has  been  satisfied,  the  plaintiff  refuse  to  acknowledge 
satisfaction,  the  court  will  compel  him  to  do  so  at  his  own  expense  and  pay 
the  costs  of  the  motion  (20  Johns.  R.  294 ;  6  t<i  132 ;  2  Caines  R.  256 ;  3  id 
165),  or  they  will  grant  a  stay  of  execution.     (16  Johns.  R.  4;  15  id  395.) 

k.  The  court  will  also  direct  satisfaction  to  be  entered  in  the  case  of  set-off  of 
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jadgment,  on  payment  of  the  balance  to  the  party  in  whose  favor,  after  sefrofl^ 
lb  is  found.    (1  Cow.  208 ;  1  M.  A  S.  696  ;  1  D.  A  R.  201.) 

a.  Where  there  are  two  suite  for  the  same  canse,  both  of  which  proceed  to 
judgment  and  execution,  a  satisfaction  of  either  judgment  is  a  discharge  of  the 
other.  (9  Johns.  R.  221 ;  4  id,  469.)  But  where  an  action  is  brought  upon  a 
judgment,  and  judgment  is  recovered  thereon,  it  is  no  satisfaction  of  Uie  original 
judgment,  both  being  debts  of  equal  degree.    (1  Cow.  178.) 

6.  If  satisfaction  has  been  fraudulently  entered,  the  court  will  order  it  to  be 
vacated  ;  and,  in  doing  so,  they  will  regard  the  equitable  rights  of  third  persona 
who  have  an  interest  in  the  judgment ;  as  where  the  plaintiff,  after  he  had 
assigned  a  judgment  to  a  third  person,  and  given  notice  to  the  defendant  of  such 
assignmeat,  entered  satisfaction  on  the  recora,  it  was  ordered  to  be  vacated.  (2 
Johna  Caa.  121,  258 ;  1  Johns.  R.  529 ;  15  id,  405.) 

c.  If  the  amount  of  the  judgment  be  collected  under  the  execution,  and  the* 
writ  is  returned  **  acUitJUdf**  it  is  not  necessary  to  procure  an  acknowledgment  of 
satisfaction  ;  it  being  provided  by  statute  that,  on  such  return  being  made^  the 
clerk  shall  enter  in  tne  docket  of  the  judgment  the  fact  that  the  amount  stated  in 
such  return  to  have  been  levied,  has  been  collected,  which  shall  be  deemed  a 
satisfaction  of  the  judgment  to  the  extent  of  such  amount,  unless  the  return  be 
vacated  by  the  court    (2  R.  S.  286.) 

d.  Where  satisfaction  of  a  judgment  was  produced  by  sale  under  executioa 
of  real  estate  supposed  to  beloug  to  the  judgment  debtor,  and  it  was  afterwards 
discovered  that  he  had  do  title  to  such  real  estate,  and  that  x|one  was  obtained 
by  the  purchaser,  an  order  of  the  suoreme  court,  vacating  the  satisfaction  and 
authorizing  a  new  execution,  was  a^rmed.  {Suvdam  v.  Molden,  Ck>urt  of  Ap> 
peals,  Oct.  1853;  and  see  Meld  v.  Pauling,  8  Abb.  139.) 

e.  A  defendant  in  an  execution,  from  whose  property  the  sheriff  has  collected 
money  sufficient  for  the  payment  of  it,  is  not  liable  for  interest  on  the  judgment 
while  the  money  is  staid  in  the  sheriff's  bands  at  the  instance  of  a  creditor  of  the 
defendant.     {Gray  v.  Oriswold,  1  How.  44.) 

/.  Wheneyer  any  judgment  or  decree  shall  be  reversed,  vacated,  or  satisfied 
of  record,  the  certificate  of  the  clerk  of  the  court  with  whom  said  judgment  was 
rendered  or  decree  was  entered,  of  that  fact,  under  his  seal  of  office,  shall  be 
sufficient  authority,  on  being  filed  with  the  clerk  of  any  county,  with  whom  such 
judgment  or  decree  mav  have  been  duly  docketed,  to  discharge  and  cancel  such 
docket  thereof;  for  wnieh  certificate  the  officer  furnishing  the  same  shall  be 
entitled  to  charge  12}  cents.    (Laws  of  1844,  p.  91,  s.  6.) 

Setting  off  judgments, 

a.  Where  plaintiff  purchased  a  judgment  affainst  his  creditors,  and  actually 
aid  for  ic,  before  the  transfer  of  their  demand  against  him  to  a  third  person, 
ut  the  written  assignment  of  the  judgment  to  him  was  not  executed  till  after 
that  time,  held  he  was  entitled  to  offset  such  judgment  (Barber  t.  Spencer,  11 
Paige,  517 ;  and  see  Terry  v.  Roberts,  15  How.  65.)  A  judgment  at  law  was 
allowed  to  be  set  off  against  a  decree  in  a  foreclosure  suit.  {Jlolden  v.  Gilbert,  7 
id.  208.)  To  warrant  a  set-off,  each  party  must  have  a  judgment  (6  Cow.  598 ; 
10  Wend.  615;  5  Barb  105;  and  see  3  E.  D.  Smith,  66;  II  Barb.  481;  1  Sand. 
696;  1  Johns.  Cas.  102;  14  Johufi.  68;  8  id,  .S57;  1  id,  144;  4  Hill,  559;  5  uil 
568  ,  7  td  186  ;  8  Wend.  331;  8  Cow.  126 ;  3  t(£  358;  7  id,  469,  480.) 
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Ohafteb  II. 

Proceedings  Su^lementary  to  the  Execution.* 

%  292.  [247.]  (Am'd  1849—1851—1858—1859.)  Existing 
suits.  Order  for  discovery  of  property^  examination  ofjvdg- 
ment  debtor^  &c. 

(1.)  "WTien  an  execution  against  property  of  the  judgment 
debtor,  or  of  any  one  of  tlie  several  debtors  in  the  same  judg- 
ment, issued  to  the  sheriflF  of  the  county  where  he  resides 
[1858],  or  has  a  place  of  business^  or,  if  he  do  not  reside  in  the 
State,  to  the  sheriff  of  the  county  where  a  judgment  roll,  or  a 
transcript  of  a  justice's  judgment  for  twenty-five  dollars  or 
upwards,  exclusive  of  costs,  is  filed,  is  returned  unsatisfied  in 
whole  or  in  part,  the  judgment  creditor,  at  any  time  after  such 
return  made,  is  entitled  to  an  order  from  a  judge  of  the  court, 
or  a  county  judge  of  the  county  to  which  the  execution  was 
issued,  or  a  judge  of  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  when  the  execution  was  issued  to 
such  city  and  county,  requiring  such  judgment  debtor  to  ap- 
pear and  answer  concerning  his  property,  before  such  judge  at 
a  time  and  place  specified  in  the  order,  within  the  county  to 
which  the  execution  was  issued.  (2.)  After  the  issuing  of  an 
execution  against  property,  and  upon  proof  by  afiidavit,  of  a 
party  or  otherwise,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  county  judge,  or  any  judge  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  that  any  judgment 
debtor  residing  in  the  county  where  such  judge  or  officer  re- 
sides, has  property  which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  judgment,  such  court  or  judge  may,  by 
an  order,  require  the  judgment  debtor  to  appear  at  a  specified 
time  and  place,  to  answer  concerning  the  sime;  and  such 
proceedings  may  thereupon  be  had  for  the  application  of  the 
property  of  the  judgment  debtor  towards  the  satisfaction  of  the 
judgment,  as  are  provided  upon  the  return  of  an  execution 


*  &  The  remedy  given  by  the  rerised  itatatee,  and  known  as  a  creditor's  bill, 
is  Dot  token  away  by  the  code.    (CaUin  t.  Daughty^  12  How.  458.) 
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[1859.]  Whenefoer  U  ahaU  aatiafaetcrih/  appear^  hy  affidavit^  to 
a  justice  of  the  supreme  courts  that  such  county  judge^  or  judge 
of  said  court  of  common  pleas^  is  incapacitated  from  acting  in 
any  of  the  proceedings  whatever^  herein  authorized^  from  any 
cause  or  causes  whatsoever^  sicch  justice  of  the  supreme  court 
shall  have  the  same  pc/voers  and  authority^  in  all  cases  what- 
ever  J  as  are  herein  conferred  upon  him  as  to  cases  of  judgments 
in  the  svpreme  court.  (3,}  On  an  examination  under  this  seo 
tion,  either  party  may  examine  witnesses  in  his  behalf,  and  the 
judgment  debtor  may  be  examined  in  the  same  manner  as  a 
witness.  (4.)  Instead  of  the  order  requiring  the  attendance  of 
the  judgment  debtor,  the  judge  may,  upon  proof  by  affidavit 
or  otherwise,  to  his  satisfaction,  that  there  is  danger  of  the 
debtor's  leaving  the  State,  or  concealing  himself,  and  that  there 
is  reason  to  believe  he  has  property  which  he  unjustly  refuses 
to  apply  to  snch  judgment,  issue  a  warrant  requiring  the  sheriff 
of  any  county  where  snch  debtor  may  be,  to  arrest  him  and 
bring  him  beiore  such  judge.  Upon  being  brought  before  the 
judge,  he  may  be  examined  on  oath,  and,  if  it  then  appears  that 
there  is  danger  of  the  debtor's  leaving  the  State,  and  that  he 
has  property  which  he  has  unjustly  refused  to  apply  to  such 
judgment,  ordered  to  enter  into  an  undertaking,  with  one  or 
more  sureties,  that  he  will  from  time  to  time  attend  before  the 
judge  as  he  shall  direct,  and  that  he  will  not,  during  the  pend- 
ency of  the  proceedings,  dispose  of  any  portion  of  his  property 
not  exempt  from  execution.  In  default  of  entering  into  such 
an  undertaking,  he  may  be  committed  to  prison  by  warrant  of 
the  judge,  as  for  a  contempt.  (5.)  No  person  shall,  on  exam- 
ination pursuant  to  this  chapter,  be  excused  from  answering 
any  question  on  the  ground  that  his  examination  will  tend  to 
convict  him  of  the  commission  of  a  fraud ;  but  his  answer  shall 
not  be  used  as  evidence  against  him  in  any  criminal  proceed- 
ings or  prosecution. 

The  amendments  of  1868  and  1859  are  the  parts  in  Ualict, 
a.  Nature  of  the  ftrocetding. — A  proceeding  under  this  section  is  a  proceeding  in 
the  action,  not  a  special  proceeding  {Dreuer  v.  Von  Pelt,  15  How.  19 ;  Bk,  nf 
GeneteeY,  Spencer,  id  412;  contra,  Davie  \»  Turner,^  How.  190);  it  is  in  the 
nature  of  a  new  suit  (2  Duer,  658).  It  is  a  substitate  [to  some  extent]  for  the 
former  creditors'  bill,  and  the  rules  settled  in  reference  to  the  proceedings  under 
these  bills,  may,  with  propriety,  be  regarded  as  controlling,  when  not  altered  by 
the  code  or  the  practice  under  it  (Orr's  Case,  2  Abb.  468 ;  citing  Oriffin.  y. 
Dominguet  (2  Duer,  668);  Davie  ▼.  Turner  (4  How.  190) ;  and  see  Myres  Case 
(2  Abb.  476);  Baley,  Xaw«cm  (4  Sand.  718);  LilliendaM  v,  Fellerman.  (llHow» 
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688  ;  2  Abb.  162.)  It  is  a  proceeding  before  a  jtutge^  Dot  the  court,  {Miller  t. 
Hostmatit  15  How.  10 ;  Bitting  v.  Vandenhurg,  17  id  80.)  The  coarthaa  no  power 
to  make  the  order  or  any  order  in  these  proceedings.  (Id)  Bat  entitling  an  order 
at  special  term,  if  it  is  io  fact  made  by  a  judge  in  an  mterynl  of  a  trial  at  special 
t^rm,  does  not  make  the  order  void.  {Dresaer  v.  Van  Pelt,  16  How.  19.)  There 
seems  to  be  no  impropriety  in  styling  the  parties  plaintiff  and  defendant  {Davis 
V.  Turner,  4  How.  190.) 

a.  Jurisdiction. — ^The  power  given  by  this  section  being  a  mere  statute  author- 
ity, unless  the  facts  necessary  to  bring  the  case  within  the  section  are  proved,  the 
judge  has  no  jurisdiction ;  the  mere  appearance  of  the  judgment  debtor  and  his 
examination  without  objection  does  not  confer  jurisdiction.  {Sachet  v.  Newton, 
10  How.  561.)  But  jurisdiction  once  acquired,  it  continues  until  the  proceedings 
are  terminated.  ( Webber  v.  Hobbie,  18  How.  883.) 

b.  To  what  caset  this  section  applies. — This  section  does  not  apply  to  judgments 
against  corporations  {Hinds  v.  Canandaigua  R,  B.  Co.,  10  How.  487  ;  Sherwood 
y.  Buffcdo  R,  R,  Co.,  12  id.  136);  nor  to  corporations  which  are  insolvent  {Ham- 
tnondy,  Hudson  River  Iron  Co.,  11  id  29.)  It  applies  to  actions  against  joint 
debtors,  where  one  only  was  served  with  process,  and  judgment  was  entered 
before  the  cod<>,  but  execution  issued  since  the  code  went  into  eiffect  {Jones  v. 
Lawlin,  1  Code  Rep.  94;  1  Sand.  722) :  and  as  well  to  executions  is>sued  before  the 
code  took  effect  as  to  those  issued  since.  {Diekerson  v.  Cook,  16  Barb.  9.)  It  also 
jtpplies  to  justices*  judi^ments  of  which  transcripts  have  been  filed  with  the  county 
clerk.  {Oomoay  v.  Hitchins,  9  Barb  878 ;  Hough  v.  Kohlin,  1  Code  Rep.,  N.  S., 
232.)  It  does  not  apply  to  the  case  of  a  foreign  consul  who  has  permitted  judg- 
ment to  be  taken  agamst  him  by  default  {Oriffin  v.  Dominguez,  2  l>uer,  668) ;  nor 
after  an  arrest  on  an  execution  against  the  person  {Logan  v.  Ferris,  Daly,  J.,  not 
reported.  Sept,  1852);  except  in  eases  after  a  discharge  of  the  execution  debtor 
within  the  law  of  1857.  (See,  Charaing  in  execution,  ante,  p.  387  e.)  But  it  is  no 
objection  to  the  proceeding  under  this  section,  that  after  making  the  order,  the 
judgment  creditor  has  issued  another  execution  against  the  pro{>erty  of  the  judg- 
ment  debtor,  and  that  such  execution  has  been  levied,  unless  it  is  clear  that  sucti 
levy  will  be  effectual  to  satisfy  the  judgment  {Sale  v.  Lawson,  4  Sand.  718; 
Lillienddfd  v.  Fellerman,  11  How.  628;  2  Abb.  165.)  Nor  is  it  any  reason  for 
staying  the  examination  upon  an  order  obtained  under  this  section,  to  show  that 
after  the  making  and  before  service  of  such  order,  the  judgment  creditor  has 
issued  an  attachment  against  the  judgment  debtor  as  a  non-resident  debtor. 
{Hanson  v.  Tripler,  1  Code  Rep.,  N.  S.,  164.)  As  the  object  of  these  proceedings 
differs  entirely  from  the  object  of  an  action  to  set  aside  as  fraudulent  an  assign- 
ment made  oy  the  debtor,  therefore  if,  pending  a  proceeding  under  this 
section,  the  creditor  institutes  an  action  to  set  aside  an  assignment  made  by  the 
debtor,  the  court  will  not  compel  him  to  elect  between  his  action  and  the  pro- 
ceeding under  this  section.    {Taylor  y.  Persee,  16  How.  417.) 

c.  'Wbere,  on  a  judgment  for  $600,  an  execution  was  returned  wholly  unsatis" 
fied^  and  afterwards,  on  the  defendant's  motion,  the  judgment  was  reduced  and 
the  judgment  roll  and  execution  amended, — held  that  such  anaendment  did  not 
render  it  necessary  to  issue  another  execution,  to  entitle  the  judgment  creditor 
to  an  order  under  this  section.    {Sluyter  v.  Smith,  Superior  C%  Feb.,  1858.) 

d.  To  warrant  an  order  that  the  debtor  apply  property  in  satisliiction  of  the 
judgment,  it  should  clearly  appear  that  the  property  is  in  the  hands  of  the 
debtor,  or  under  his  control,  and  that  beyond  reasonable  doubt  the  debtor  has 
the  ability  to  comply  with  the  order  when  made.  {Sandford  v.  Moshier,  18  How. 
137.)  And  where  the  examination  of  the  debtor  showed  the  receipt  by  him  of 
various  sums  of  money,  and  also  the  payment  by  him  of  various  sums,  and  also 
stated  that  other  payments  had  been  made  which  he  could  not  recollect,  but  that 
he  had  paid  out  all  the  money  he  had  received,  the  court  said,  "  The  account 
given  of  the  disposition  of  the  money  is  not  satisfactory  in  all  respects ;  but  we 
think  the  evidence  is  not  so  dear  that  he  has  money  in  his  hands,  or  within  his 
control,"  as  to  sustain  an  order  on  him  to  deliver  up  any  part  of  the  money 
admitted  to  have  been  received. 

e.  Assignee  may  obtain  order,'^ An  assignee  of  a  judgment  may  institute  pro- 
ceedings under  this  section  {Lindsay  v.  Sherman,  1  Code  Rep.,  N.  Sw,  26;  Hough 
V.  Kohlin,  ib.  232),  although  the  judgment  was  not  assigned  to  him  until  after 
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the  execution  was  returned  unsatisfied.  (Orr's  Case,  2  Abb.  46*t,)  And  such 
aesignee  may  iostitute  proceedings  supplemeDtarj  to  the  execution,  in  the  name 
of  the  party  to  the  action.    {Ross  v.  dHssmariy  1  Code  Rep.,  K.  S.,  91.) 

a.  When  an  order  for  the  examimUion  of  the  judgment  debtor  may  he  applied 
for. — Before  the  execution  creditor  is  entitled  to  pursue  this  remedy,  his  remedy 
on  the  execution  should  be  really  exhausted.  Tlierefore,  if  It  appear  that  the 
execution  has  been  returned  unsatisfied  at  the  request  of  the  execution  creditor, 
*nd  not  by  the  sheriff  upon  his  official  responsibility,  the  order  will  not  be 
granted,  or  if  granted  will  be  revoked.  (Nagle  ▼.  James,  1  Abb.  234 ;  Pudney  y. 
Griffith,  6  Abb.  211 ;  16  How.  410.)  If,  however,  the  sheriff  has  reiurned  the 
execution  unsatisfied,  upon  his  official  responsibility,  without  any  fraud  or  collu- 
sion, then,  although  the  period  of  time  allowed  for  the  return  has  not  expired, 
or  the  sheriff'  had  notice  of  property  belonging  to  the  defendant,  yet  the  order 
may  be  granted.  (Stoors  v.  Kelsey,  2  Paige,  418 ;  Messenger  v.  Fisky  1  Code  Rep. 
106 ;  Simpkins  y.  Page,  id.  107 ;  Engle  v.  Bonneau,  2  Sand.  679 ;  3  Code  Rep. 
205;  lAvingstonv,  CUaveland,  6  How.  396.)  But  the  order  cannot  be  made 
until  after  the  execution  has  been  actually  returned  unsatisfied.  {Etigle  v.  Bon- 
ft6au,  supra;  hOiA  Sacket  v.  Newton,  10  How.  660.)  Tet  where  the  judgment 
creditor  madman  affidavit  and  procured  an  order  under  this  section,  about  two 
hours  before  the  return  of  nulla  borM  on  the  execution  was  actually  filed  in  the 
elerk*8  office,  having  at  the  time  reason  to  suppose  that  the  return  was  actually 
filed, — held  that  the  fraction  of  the  day  would  be  disregarded ;  and  the  order 
was  held  to  be  valid.     (Jones  v.  Porter,  6  id.  286.) 

b.  Where  an  execution  has  been  returned  unsatisfied  within  five  years  after 
the  entry  of  judgment,  an  order  under  section  292  may  be  issued  after  the  expi- 
ration of  five  years  from  the  entry  of  the  judgment.  (Miller  v.  Rossman,  16 
How.  10.)  The  case  of  Currie  v.  Koyes  (I  Code  Rep.,  N.  S.,  198),  in  which  it 
was  held  otherwise,  is  not  to  be  extended  beyond  the  peculiar  circumstances  of 
that  case.    (Id.) 

c  The  relieif  provided  by  the  second  part  of  this  section,  may  be  had  before 
the  return  of  the  execution ;  and  if,  after  the  execution  has  been  issued,  and 
before  it  is  returned,  the  creditor  can  prove  to  the  satisfaction  of  the  judge  that 
the  debtor  has  property  not  subject  to  levy,  or  which  is  so  kept  by  the  debtor 
that  it  cannot  be  dearly  identified  and  with  ordinary  diligence  reached  by  exe- 
cution, the  creditor  may  have  the  same  order  upon  which  the  same  proceedings 
may  be  had  as  are  given  on  the  return  of  the  execution.  But  where  it  appears 
that  a  defendant  in  an  execution  not  returned,  is  in  possession  and  occupation  of 
a  farm  of  land,  with  stock  and  farming  implements  thereon,  which  he  claims 
belong  to  his  wife,  the  creditor  has  no  authority  to  institute  these  summary  pro- 
ceedings.    (Saekett  v.  Newton,  10  How.  660.) 

d  An  order  staying  the  proceedings  of  an  execution  creditor  on  an  execution 
issued  by  him,  does  not  prohibit  him  from  instituting  proceedings  under  this  sec- 
tion.   (Ifowber  v.  Mayor  of  N  Y,,  6  Abb.  268.) 

e.  Who  may  make  the  order. — Where  judgment  had  been  obtained  in  a  justice's 
court,  and  a  transcript  filed  with  the  clerk  of  Albany  county,  and  execution 
thereon  returned  unsatisfied,  held  that  a  judge  of  the  supreme  court  had  no  power 
to  issue  an  order  for  the  examination  of  the  judgment  debtor  under  this  section 
(Straight  v.  Vose,  1  Code  Rep.,  N.  S.,  79,  n.) ;  and  the  same  was  held  where  the 
judgment  was  rendered  in  a  county  court.  (Blake  v.  Loey,  6  How.  108.)  The 
order  to  examine  the  debtor  may  be  made  at  chambers  (Hvlsaver  v.  Wiles,  11  tdL 
446) ;  and  the  warrant  to  arrest  the  debtor  (part  4)  may  be  made  by  a  judge  at 
chambers,  residing  in  the  same  judicial  district,  but  not  in  the  same  county,  as 
the  debtor.  (  Wilson  v.  Andrews,  9  id,  89.)  As  a  matter  of  expediency,  however, 
this  power  should  not  be  exercised  in  a  case  where  the  judgment  debtor  resides  in 
a  distant  county,  unless  to  prevent  a  failure  of  justice.    (lb.) 

f.  Where  the  judge,  at  chambers,  at  Saratoga  Springs,  made  an  order  for  the 
examination  of  the  judgment  debtor  who  resided  in  the  county  of  Essex  (and 
where  the  execution  had  been  issued),  under  s.  292  of  the  code,  and  an  order  for- 
bidding a  transfer,  or  other  disposition  of  his  property  not  exempt  from  execution 
under  s.  298,  also  issued  a  warrant  under  the  8a  sub.  of  s.  292,  and  the  orders 
and  warrant  were  served,  and  the  defendant  brought  before  a  judge, — held  that 
although  the  order  under  s.  292  for  the  examination  of  Uie  defendant  was  irregu- 
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lar  and  was  therefore  set  aside,  yet  that  did  not  affect  the  order  forbidding  the, 
transfer  of  property :  that  still  remained  in  force ;  nor  did  it  affect  the  warrant 
And  the  judge  had  a  right  to  appoint  a  referee  who  might  reside  out  of  the 
oounty  of  the  judgment  debtor  (ss.  295,  800).  Also  a  receiver  might  be  appointed 
based  upon  the  facts  disclosed  on  the  examination  of  the  debtor  brought  upon 
the  warrant    (lb.) 

a.  The  recorder  of  Troy  has  jurisdiction  to  issue  an  order  under  this  section. 
{Havner  v.  James,  17  N.  Y.  818.) 

0.  JUquisUes  of  affidavit  to  obtain  order. — It  is  not  necessary  to  state  in  the 
affidavit  that  the  defendant  has  property.  {Hatch  y.Wei/bum,  8  How.  165.) 
The  affidavit  need  not  describe  the  execution  returned  unsatisfied,  as  an  execu- 
tion "against  property."  {Mc Arthur  v.  Lansburg,  1  Code  Rep.,  N.  S.,  211;  and 
see  The  People  v.  Hulbert  (I  Code  Rep..  N.  S.,;75;  6  How.  446). 

c.  It  should  appear  on  the  face  oi  the  proceedings  that  the  judgment  is  for 
twenty-five  dollars  exclusive  of  costs;  butwh^re  the  affidavit  stated  the  recovery 
of  two  judgments,  one  in  a  district  court  for  $83  12,  and  the  other  in  the  marine 
court  for  $511  66,  but  did  not  state  in  terms  that  either  judgment  was  for  $25 
exclusive  of  costs,  on  objection  taken  for  this  reason,  the  court  held  it  sufficiently 
appeared  that  each  jurigraent  was  for  $25  exclusive  of  costs,  because  in  the  dis- 
trict court  the  costs  could  not  exceed  $5.  and  in  the  marine  court  no  costs  are 
allowed  unless  upon  a  recovery  of  $50.     (  Whitlock^i  CoMy  1  Abb.  820.) 

d.  Where  the  assignee  of  a  judgment  makes  an  affidavit  to  obtain  an  order 
under  this  section,  it  should  appear  on  the  face  of  the  affidavit  by  what  right  he 
moves  in  the  matter;  and  if  it  aoes  not,  and  an  order  be  obtained  on  it,  the  order 
will  be  irregular.  {Lindsay  v.  Sherman,  1  Code  Rep,,  N.  S.,  25 ;  Hough  v.  Kohlin, 
ib.  2320 

e.  where  the  judgment  on  which  proceedings  are  had,  is  one  rendered  in  a 
justice's  court,  the  affidavit  on  which  the  proceedings  are  founded  need  not 
allege  that  the  justice  by  whom  the  judgment  was  rendered  had  jurisdiction.  It 
is  sufficient  if  it  shows  the  facts  conferring  jurisdiction,  and  that  the  judgment 
was  correctly  given.    {Conway  v.  Hitching,  9  Barb.  8*78.) 

/.  The  affidavit  of  the  judgment  creditor  is  sufficient  proof  of  the  return  of 
an  execution  unsatisfied.     (Id.) 

g.  The  order — The  person^  place  and  time  before  and  at  which  the  debtor  may  be 
required  to  appear.— ^he  order  should  require  the  judgment  debtor  to  appear 
before  suchjuage,  i.  «.,  the  judge  making  the  order  {Hatch  v.  Weybum,  8  How. 
165) ;  or  eemble,  a  referee  appointed  ^in  the  order.  {Huleaver  v.  Wiles,  11  How, 
446.) 

h.  Where  the  defendant  was  required  to  appear  in  the  first  judicial  district 
before  a  justice,  naming  him,  or  one  of  the  other  justices  of  the  said  supreme  court,  and 
he  appeared  before  the  justice  first  named  on  the  return  day  and  made  no  objec- 
tion to  the  regularity  of  the  order,  and  the  proceeding  was  referred, — ^held,  that 
assuming  the  clause,  "or  one  of  the  other  justices,"  Ac,  rendered  the  order 
irregular,  yet  such  irregulHrity  had  been  waived.  {Dresser  v.  Van  Pelt,  15 
How.  19;   Viburt  v.  Frost,  8  Abb.  120;  6  Duer,  672.) 

t.  The  place  at  which  the  debtor  is  required  to  appear  must  be  within  the 
county  "to  which  the  execution  issued;**  he  cannot  be  compelled  to  appear  in 
any  other  county.  {Hersenheim  v.  Hooper,  1  Duer,  594  ;  Wilson  v.  Andrews,  9 
How.  89.) 

/  The  order  must  not  be  returnable  on  a  Sunday.  An  order  so  returnable 
would  be  a  nullity,  and  naay  be  disregarded.  {Arctic  Ins.  Co.  v.  Hicks,  7  Abb. 
204.) 

*.  When  the  proof  will  warrant  it,  the  order  may  combine  the  purposes  to 
be  attained,  by  sections  292,  294  and  296.    {Hulsaver  v.  Wiles,  11  How.  446.) 

/.  On  justice/  judgments. — [In  the  common  pleas,  N.  Y.,  it  is  the  settled  prac- 
tice in  cases  where  a  transcript  has  been  filed  from  the  marine  or  a  district  court, 
to  order  the  debtor  to  appear  and  be  examined  before  a  referee,  and  the  referee 
is  named  and  appointed  in  the  order  in  the  first  instance.  It  was  the  practice  of 
the  New  York  court  of  common  pleas  to  appoint  as  referee  the  justice  who  ren- 
dered the  judgment  {Hough  v.  Kohlin,  1  Code  Rep.,  N.  8.,  282.)  It  is  thought 
that  practice  does  not  now  exist,  certainly  it  is  not  insisted  on.  And  the  judge 
will  ordinarily  appoint  on  the  nomination  of  the  creditor  any  member  of  the  bar 
he  may  know  to  oe  unobjectionable.] 
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a.  Serviee  of  the  order. — ^There  is  no  provision  as  to  the  time  and  manner  of 
serving  the  order.  Personal  service  is  sufficient  (7%*  People  v.  ffulberif  1  Code 
B.,  N.  S.,  79.)  It  is  not  necessary,  although  proper,  to  serve  a  copy  of  the 
affidavit  on  which  the  order  is  made.  {Green  v.  BtUlard,  8  How.  315;  see,  how- 
ever, Arctic  hie.  Co,  v.  Hickst  *l  Abh.  204.)  The  original  should  be  exhibited  to 
the  party  served  An  irregularity  in  the  service  would  be  waived  by  an  appear- 
ance and  submitting  to  an  examination  without  objection.  (Id.)  Semble  a  party 
attending  as  a  witness  is  not  on  that  account  exempt  from  service  of  this  order. 
{Paige  v.  Randall,  6  Oal.  83.)  Perhaps  what  is  said,  AntCf  p.  123,  6.  c.  d,  as  to 
the  service  of  a  summons,  may  apply  to  the  service  of  this  order. 

6.  Objectina  to  order. — A  party  on  whom  the  order  is  served  is  not  justified  in 
disobeying  it  because  it  is  erroneous  or  irregular.  He  must  appear  and  make  hia 
objection.  {Arctic  Ins,  Co.  v.  JHtekt,  7  Abb.  204.)  What  is  said,  ante^  p.  808  b, 
may  apply.  The  order  may  be  vacated  or  modified  ex  parte  by  the  judge  who 
made  it  (s.  824);  and  if  he  refuse,  the  party  may  appeal.  {Blake  v.  Loey,  6  How. 
108);  or  a  motion  on  notice  maybe  made  to  modify  the  order.  (iiwUay  y, 
Sherman,  1  Code  Rep.,  N.  S.,  25 ;  Conway  v.  Hitchins,  9  Barb.  878 ;  B'k  of  Gen- 
esee  v.  Spencer,  15  How.  14.)  And  of  course  on  the  return  day  of  the  order 
objections  to  it  may  be  urged.  If  these  objections  are  overruled,  eemble  the  debtor 
may  appeal  to  the  eeneral  term.  {Conway  y.  Hitchine,  9  Barb.  878;  QKal  v. 
Martin,  1  £.  D.  Smith,  404.)  If  the  objections  are  allowed  and  the  proceeding 
dismissed,  the  creditor  may  appeal.  (Id.)  Semble,  an  appeal  by  the  debtor  does 
not  stay  tJie  proceedings  on  the  order  nor  justify  his  refusing  to  be  examined. 
(Sluyter  v.  Smith,  Superior  Court,  Feb.  1868.) 

e.  The  validity  of  the  judgment  cannot  be  inquired  into  in  a  proceeding 
under  this  chapter  {(TNeil  v.  Martin,  1  E.  D.  Smith,  405 ;  Saunders  v.  Hall,  % 
Abb.  418) ;  or  execution.  (Sand/ord  v.  Sinclair,  8  Paige,  878.)  But  on  a  proper 
case  being  presented,  the  proceedings  may  be  atayed  to  enable  the  debtor  to 
apply  to  set  aside  the  judgment  or  execution.     (Id) 

i  Effect  of  order  at  a  lien. — Se9nble  the  obtaining  an  order  under  this  section 
does  not  create  a  lien  on  the  equitable  assets  of  the  debtor,  and  that  after  the 
order  obtained  another  creditor  commencing  a  suit  in  the  nature  of  a  creditor's 
bill  to  reach  such  assets,  would  have  a  priority  to  the  creditor  who  obtained  the 
order.  (  Voorhees  v.  Seymour,  26  Barb.  569 ;  see,  however.  Porter  v.  WUliami,  I 
Code  Rep.,  N.  S.,  145;  5  How.  441.)  If  a  creditor  having  resorted  to  this  pro- 
ceeding abandons  it  and  commences  an  action  in  the  nature  of  a  creditor's  bill, 
the  lien  acquired  by  such  action  does  not  relate  to  the  supplementary  proceediDg. 
{Edmonst09i  v.  McLoud,  16  N.  Y.  548 ;  see  26  Barb.  662.) 

e.  Examination  upon  order. — Upon  an  examination  under  this  section,  a  gen- 
eral denial  of  any  property  except  his  necessary  wearing  apparel,  is  not  suffi- 
cient ;  the  debtor  must  ffive  a  particular  account  and  value  of  such  wearing  ap- 
parel, for  the  court  to  judge  whether  it  is  within  the  exemption.  (Brown  v.  Mor- 
gan, 8  Edw.  Ch.  R.  278.) 

/.  The  object  of  the  examination  of  the  judgment  debtor,  in  proceedings  un- 
der this  section,  the  kind  of  questions  which  may  be  put  to  him,  and  the  manner 
in  which  he  may  answer,  were  considered  in  Leroy  v.  Halsey,  1  Code  Rep.,  N.  S., 
275 ;  San/ord  v.  Carr,  2  Abb.  464.  In  the  former  case  the  debtor  was  asked 
"  Are  you  a  housekeeper  ?*'  to  which  he  answered,  "  My  wife  has  a  lease  of  the 
premises  on  which  I  reside,  and  owns  the  furniture,  and  I  reside  with  her — she 
having  a  separate  estate.**  This  answer  was  objected  to ;  but  the  judge  held  the 
defendant  was  not  bound  to  answer  vea  or  no,  but  might  explain  his  position. 

g.  The  debtor  cannot  be  required  to  answer  any  questions  which  do  not  tend 
to  show  whether  he  is  possessed  of,  or  entitled  to  any  property  which  might  be 
ordered  to  be  applied  towards  satisfaction  of  the  judgment  (Hunt  v.  Enochs 
6  Abb.  212.) 

h.  Where  the  question  to  the  debtor  was  as  to  the  amount  of  incumbrances 
on  his  property  at  a  certain  date,  some  six  months  previous  to  the  examination ; 
his  answer  was  that  he  was  unable  to  give  the  information, — held  that  admitting 
the  question  was  proper,  the  answer  would  not  be  deemed  evasive.  (  Wicker  v. 
Dresser,  14  How.  465.) 

i.  The  wife  of  the  debtor  cannot  be  examined  as  a  witness  for  the  purpose  of 
discovering  his  property.    (Copous  v.  Kaufman,  8  Paige,  588.) 
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0.  It  IB  at  the  creditot^s  option  whether  or  not  he  will  examine  the  debtor. 
(Webber  v.  ffobie,  18  How.  888.) 

b.  A  witness  examined  as  to  the  property  of  the  debtor,  cannot  stop  the 
examination  by  stating  that  he  owns  the  property.  {Sandford  y.  Carr,  2  Abb. 
462.) 

e.  **  The  judgment  creditor  may  be  examined  in  the  same  manner  as  a  witness," 
and  has  the  right  to  be  examined  by  his  own  counseL  {Le  Hoy  y.  Hahey^  1  Duer, 
689 ;  1  C5ode  Rep.,  N.  8.,  276.) 

i.  As  the  examination  is  taken  orally,  great  liberality  should  be  allowed  in 
correcting  mistakes;  which  should  be  done  by  supplemental  statements,  leaYing 
the  original  unaltered.    (Coming  v.  Tooher^  6  How.  16.) 

0.  A  person  not  a  party  to  the  proceedings,  upon  examination,  should  not  be 
allowed  to  appear  by  counsel.    (lb.;  see  section  296 ;  and  2  Abb.  463.) 

/.  Where  the  proceedings  are  before  a  county  judge,  he  has  no  power  to  ad- 
journ the  examination  except  by  consent  (The  Peo^  y.  SiUb€rt,  1  Code  Rep., 
N.  a,  16,) 

g.  A  commission  cannot  issue  to  take  the  deposition  of  a  witness  out  of  the 
State,  to  be  used  in  a  proceeding  under  this  section.  (Oraham  y.  Colbum, 
14  How.  62.) 

h.  Proceeding,  how  diaeontinued. — ^The  proceeding  may  be  temdnated  as  abso- 
lutely by  the  creditor's  abandonment  of  it,  as  by  an  order  of  the  judge  before 
whom  it  is  pending.  (Squire  y.  Towng^  1  Bosw.  690.)  The  creditor  designedly 
omitting  to  attend  on  any  day  to  which  the  proceedings  stand  adjourned,  will  be 
deemed  an  abandonment,    (id) 

§  293.  [248.]  (Am'd  1849.)  Eeistmg  miU.  Any  debtor 
Toay  pay  execution  against  his  creditor. 

After  the  issuing  of  execution  against  property,  any  person 
indebted  to  the  judgment  debtor,  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  shall  be  necessary 
to  satisfy  the  execution ;  and  the  sheriff's  receipt  shall  be  a 
sufficient  discharge  for  the  amount  so  paid. 

i.  This  section  is  permieaive  merely.  Where  it  appeared  that  the  action  was 
to  recoYer  damages  u>r  the  conYcrslon  of  bank  bills,  that  after  the  trial  and  Ycr- 
dict  for  the  plaintiff,  but  before  judgment,  the  plaintiff  assigned  his  right  to  the 
judgment  to  his  attorney  in  the  acUon ;  the  judgment  was  perfected  August  10, 
1849;  and  on  the  next  day  the  defendant,  without  any  notice  of  the  assignment, 
paid  the  amount  of  the  judgment  against  him  to  the  sheriff  of  Steuben  county, 
on  two  executions  on  judgments  against  the  plaintiff,  and  then  in  the  hands  of 
the  said  sheriff  for  collection, — an  execution  subsequently  issued  on  the  judgment, 
and  a  motion  to  set  that  execution  aside  was  denied,  and  the  order  denying  the 
motion  affirmed  on  appeal.  (Eobinson  y.  WeekM,  1  Code  Rep.,  N.  S.,  811;  and 
see  Lyman  y.  CartwrigM,  8  E.  D.  Smith,  117.) 

/  On  a  motion  to  set  aside  an  execution,  or  for  a  perpetual  stay  thereof,  it 
ap{>eared  that  on  the  6th  October,  1848,  the  plaintiff  obtained  a  Ycrdict,  in  an 
action  for  trespass,  for  $60,  and  on  the  same  day  made  an  assignment  of  his  in- 
terest under  the  Ycrdict  to  his  attorney  (Lake).  On  the  17 th  of  October,  1848, 
the  judgment  was  perfected,  and  on  the  I7th  of  NoYember,  an  execution  against 
the  defendant's  goods,  directed  to  the  sheriff  of  Herkimer  county,  endorsed  to 
IcYy  $108  67.  It  appeared  that,  prior  to  and  on  the  6th  and  on  the  7  th  of  Octo- 
ber, 1848,  the  sheriff  of  Herkimer  had  in  his  hands  an  execution  against  the 
goods  of  the  plaintiff,  issued  at  the  suit  of  one  Adams,  and  endorsed  to  leYV 
$224  88.  It  also  appeared  that  the  defendant,  on  the  7th  of  October,  1848,  paid 
to  the  sheriff  of  Herkimer  $60  for  the  amount  of  the  Ycrdict,  and  $30,  the  esti- 
mated amount  of  costs,  and  took  his  receipt  for  the  same,  to  be  applied  in  part 
satisfaction  of  the  execution  issued  by  Aaams.  After  the  17th  oi  October,  and 
before  the  17th  of  NoYember,  1848,  the  defendant  tendered  to  the  plaintiff's 
attorney  $13  67,  in  discharge  of  the  judgment,  which  he  refused  to  receive.  This 
sum  of  $18  67  was  the  difference  between  the  amount  of  the  judgment  and  the 
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amount  paid  to  the  sherifE  Lake  denied  any  knowledge  of  Adams'  ezeention  at 
the  time  he  took  the  aseignment  of  the  verdict  Enough  also  appeared  to  charge 
the  defendant  with  notice  of  the  aseignment  to  Lake,  before  he  made  the  payment 
to  the  sheriif.  Upon  this  state  of  facts  it  was  held,  that  nothing  was  disclosed 
which  entitled  the  defendant  to  be  relieved  from  the  ezeention.  (CoutUrytnan  T. 
Boyer,  8  How.  886;  2  Code  Rep.  4.) 

a.  The  amount  of  a  verdict  rendered  in  an  action  of  assault  and  battery,  can- 
not be  paid  to  the  sheriff,  on  an  execution  against  the  party  who  recovered  the 
verdict  under  this  section.  A  verdict  in  tort  must  be  consummated  by  judgment 
before  it  can  be  treated  as  an  indebtedness.  {Davenport  v.  Ludlow^  9  Oode  Eep. 
66.)  Thus,  where  in  an  action  for  an  assault  and  battery  the  plaintiff  had  a  verdict 
for  $80,  on  April  18,  1850,  and  judgment  was  perfected  on  the  26th  of  April  for 
the  amount  of  the  verdict,  and  $30  costs,  the  defendant,  before  the  judgment  was 
perfected,  and  on  the  22d  of  April,  paid  to  the  sheriff  $60  on  an  execution  in  his 
hands  against  tiie  plaintiff,  in  mvor  of  one  Herrick.  The  plaintiff  afterwards 
assigned  the  judgment  to  his  attorneys  in  the  action,  and  they  issued  execution  on 
the  judgment  A  motion  to  set  aside  such  execution,  on  the  gpround  that  the 
judgment  had  been  satisfied,  was  denied  with  costs.     (Jd,) 

0.  After  judgment,  a  recovery  in  an  action  for  a  tort  becomes  a  debt,  and  the 
amount  may  be  paid  to  the  sherin  b  v  any  person  indebted  to  the  judgment  debtor, 
and  a  claim  for  the  recovery  of  the  proceeds  of  exempt  property,  wrongfully 
seized  and  sold  upon  execution,  is  converted  into  a  debt,  by  the  recovery  of  a 
judgment  for  its  value :  as  such  it  is  not  exempt  from  execution.  (Mallory  v.  Not' 
ton,  21  Barb.  424.) 

6.  A  payment  under  this  section  is  not  a  payment  to  the  creditor.  It  can  only 
be  regarded  as  money  paid  to  the  use  of  the  judgment  debtor.  ( Calkins  v.  Packer, 
21  Barb.  288.) 

d.  Where  a  person  indebted  to  a  judgment  debtor  pays  the  amount  of  his 
debt  to  a  sheriff  holding  an  execution  against  the  judgment  debtor,  and  takes 
the  sheriff's  receipt  as  authorized  by  section  298  of  the  code,  if  an  action  is  after- 
wards brought  against  him  to  recover  the  amount  so  paid,  and  he  sets  up  such 
payment  as  a  defence,  he  is  bound  to  prove  the  judgment  on  which  the  execution 
issued  to  the  sheriff  to  whom  he  paid  the  money;  and  it  will  not  be  sufficient  for 
him  to  produce  a  certified  copy  of  the  transcript  of  a  justice's  judgment  filed  in 
the  derx's  office  of  a  different  county  from  that  in  which  the  judgment  was  dock- 
eted.   (Handly  v.  Greene,  16  Barb.  601.) 

§  294.  [249.]  (Am'd  1849.)  Existing  suits.  Ecaminatim 
of  debtors^  of  judgment  debtor ^  or  of  those  ha/oing  property 
belonging  to  him. 

After  the  issuing  or  return  of  an  execution  against  property 
of  the  judgment  debtor,  or  of  any  one  of  several  debtors  in 
the  same  judgment,  and  upon  an  affidavit  that  any  person  or 
corporation  has  property  of  such  judgment  debtor,  or  is 
indebted  to  him  in  an  amount  exceeding  ten  dollars,  the  judge 
i^aay  by  an  order  require  such  person  or  corporation,  or  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place,  and  answer  concerning  the  same.  The  judge  may  also, 
in  his  discretion,  require  notice  of  such  proceeding  to  be  given 
to  any  party  to  the  action,  in  such  manner  as  may  seem  to  him 
proper. 

e.  Order  to  examine  debtor  to  judgment  debtor. — ^To  warrant  the  issuing  of  an 
order  for  the  examination  of  a  party  alleged  to  have  in  his  possession  property 
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of  a  judgment  debtor,  it  is  not  neceseary  that  tbe  execution  should  iflfme  to  the 
county  where  such  debtor  resides.  {People  y.  Nortany  4  Sand.  640.)  It  suffices 
that  the  execution  is  to  the  county  where  the  property  is  expected  to  be  found, 
and  where  the  person  resides  who  is  charged  with  having  it  in  his  possession. 
(lb.) 

a.  "  The  order  provided  for  by  section  294  is,  as  we  have  held  in  another  case, 
a  proceeding  in  aid  of  the  principal  proceeding  (».  e.  a  proceeding  under  section 
292),  and  must  be  had  in  connection  with  it,  and  cannot  be  resorted  to  independ- 
ently of  any  proceeding  against  such  judgment  debtor."  (Hinds  v.  Canandaigua 
Jl  R.  Co.,  10  How.  489 ;  Sherwood  v.  Buffalo  and  N.  T.  City  R,  R.  Co.  12  id,,  187.) 
[We  believe,  however,  that  the  practice  is,  at  least  in  the  first  district,  to  allow 
a  proceeding  under  section  894,  independently  of  and  without  any  resort  to  a 
proceeding  under  section  292.] 

b.  "  The  reasons  assigned  bj  the  court  why  proceedings  cannot  be  taken  under 
section  292  against  a  corporation,  have  no  application  to  section  294v"  (Curtois 
V.  Harrison,  8  Abb.  99  ;  12  How.  859.)  But  in  Sherwood  y.  Buffalo  and  N.  T, 
City  R,  R.  Co.  (12  How.  186),  decided  at  a  general{term  of  the  supreme  court, 
Bowen,  Mullett,  and  Oreeoe,  JJ,,  it  was  said  that  the  principle  on  which  it  was 
held  that  section  292  does  not  &pply  to  corporations,  '*  is  applicable  alike  to  all 

proceedings  under  the  code."  [This,  at  most,  can  only  mean  that  proceedings 
under  section  294  cannot  be  had  upon  a  judgment  against  a  corporation.]  An 
execution  creditor  of  a  municipal  corporation  may  have  an  order  under  this  sec- 
tion to  examine  a  person  indebted  to  or  having  funds  of  the  defendant.  And  an 
officer  of  such  corporation  having  its  funds  in  his  hands  officially,  e.  p.  as  cham- 
berlain, may  be  so  examined.  {Lowher  v.  Mayor  of  N.  F.,  6  Abb.  26&,  and  7  id, 
248) ;  and  so  the  order  may  be  had  by  the  execution  creditor  of  w^ftyreign  corpo- 
ration.    (MeBride  v.  Farmer's  Branch  Bk.,  7  id.  847.) 

c.  When  a  joint-stock  association  is  sued  in  the  name  of  its  president  or  trea- 
surer, under  the  act  of  1849,  that  does  not  make  him  a  defendant.  He  is  never- 
theless subject  to  be  examined  under  section  294»  on  showing  him  to  be  indebted 
to  the  association  in  a  sum  exceeding  flO.  (Curioisy.  Harrison^  8  Abb.  96  ;  12 
How.  869.) 

d.  Requisites  of  affidavit  to  obtain  order. — An  affidavit  which  follows  the  alter- 
native wording  of  this  section,  that  the  party  "  has  property  of  the  judgment 
debtor,  or  is  indebUd  to  him,  **  is  not  sufficient.  {Lee  v.  Hsirberger,  1  Code  Rep. 
88.) 

e.  Proeeedingn  on  order. — ^When  the  party  alleged  to  be  indebted  to  the  judg- 
ment debtor,  denied  such  indebtedness,  and  thereupon  the  judge  proceed^ 
to  try  the  question  of  indebtedness  by  the  examination  of  witnesdes,  (be,  and 
then  decided  that  the  party  alleged  to  be  indebted  was  in  fact  indebted,  the  su- 
preme court,  per  Johnson,  J.,  said,  "All  this  part  of  the  proceeding  was  whollr 
unauthorized  and  void  ;  the  jud^e  had  no  right  to  try  this  disputed  claim  in  this 
way,  or  to  make  any  determination  in  regard  to  it"  {The  People  v.  Hulbert,  I 
Code  Rep.,  N.  S.,  77  ;  and  to  the  like  effect  is  Sherwood  y.  Buffalo  and  K.  Y.  City 
R.  R.  Co.,  12  How.  189  ;  Catlin  v.  Doughty,  id.  459.)  The  inquiry  is  limited  to 
the  property  which  the  judgment  debtor  owns,  and  to  the  relief  that  may  be 
obtained  under  such  proceedings.  {Van  Wyck  v.  Bradley,  8  Code  Rep.  157) 
The  claim  alone  of  a  person  alleged  to  have  property  of  the  judgment  debtor,  ter- 
minates the  right  to  relief  as  against  him  under  these  proceedings,  and  no  exam- 
ination can  be  had  for  the  purpose  of  defeating  such  claim.  The  claimant  may 
be  required  to  state  the  measure,  but  not  the  nature  of  his  title,     (lb.) 

/.  Section  294  requires  no  notice  to  the  judgment  debtor.  The  proceeding 
may  be  commenced  and  conducted  to  its  conclusion  without  his  Knowledge 
(Sherwood  v.  Buffalo  and  N.  Y.  City  R.  R.  Co.,  12  How.  188.) 

g.  The  proceedings  cannot  be  continued  after  the  death  of  a  sole  defendant, 
until  his  representatives  are  brought  in  as  parties.  If  the  orders  made  previous 
to  the  defendant's  death  have  given  a  lien,  that  lien  will  probably  be  saved 
in  an  action  to  bring  in  the  representatives.  (Hazewell  v.  Penman,  18  How.  114; 
2  Abb.  280.) 

K  An  order  under  this  section  directing  a  third  person  in  general  terms  to 
pay  to  the  judgment  creditors  towards  the  satisfaction  of  the  judgment  whatever 
money  is  or  may  become  due  to  the  judgment  debtor  from  such  third  person, 
and  also  requiring  him  specifically  to  give  a  note  for  a  sum  certain,  which 
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appeured  to  the  jnd^e  making  the  order  to  be  the  amount  aotnally  dae,  ii  no  bar 
to  an  action  by  the  judj^ent  debtor  againet  sach  third  person  to  recover  so 
mach  of  the  latter's  indebtedoess  to  the  fomaer  as  was  not  included  in  the  said 
note,  or  paid  under  the  said  order,    (ffauptman  y.  Catlin,  1  E.  D.  Smith,  780.) 

a.  In  what  case  thU  tectum  doea  not  ap/>/y.— The  clerk  or  chamberlain  is  an 
**  officer  of  the  court,"  and  not  a  '*  person  or  corporation**  within  the  meaning 
of  this  section.  (Anon,,  1  Code  Rep.,  N.  8.,  211.)  Where,  in  a  foreclosure  suit, 
there  were  surplus  moneys  in  the  hands  of  the  clerk  or  chamberlain,  and  subse- 
quently in  another  action,  judgment  was  obtained  a^inst  one  of  the  parties 
entitled  to  such  surplus,  the  judgment  creditor  applied  for  an  order  on  the 
chamberlain  to  appear  and  answer  under  tbis  section.  His  application  was 
refused.    (lb.) 

§  295.  [250.]  JSxiating  suits.  Witnesses  required  to  tes- 
tify. 

WitnesseB  may  be  required  to  appear  and  testify  on  any 
proceedings  under  this  chapter,  in  the  same  manner  as  upon 
the  trial  of  an  issue. 

See  note  to  eection  292. 

§  296.  [251.]  (Am'd  1819.)  Existing  suits.  Ckmpdling 
party  or  witnesses  to  attend. 

The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee  appointed  by  the  court  or  judge  ;  if 
before  a  referee,  the  examination  shall  be  taken  by  the  referee, 
and  certified  to  the  judge.  All  examinations  and  answers 
before  a  judge  or  referee,  under  this  chapter,  shall  be  on  oath, 
except  that  when  a  corporation  answers  the  answer  shall  be  on 
the  oath  of  an  officer  thereof. 

b.  When  the  debtor  has  once  been  sworn,  it  is  not  neeesssry  or  proper  to 
swear  him  a  second  time  upon  an  adjourned  examination,  but  the  plaintiff  should 
proceed  to  examine  him  on  the  oath  already  taken.  (Hudton  v.  Plet$,  11  Paige, 
180.) 

§297.  [252.]  (Am'd  1851.)  Existing  suits.  What  prop- 
erty  may  he  ordered  to  he  applied  to  the  execution. 

The  judge  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment ;  except  that  the 
earnings  of  the  debtor  for  his  personal  services,  at  any  time 
within  sixty  days  next  preceding  the  order,  cannot  be  so  applied 
when  it  is  made  to  appear  by  tlje  debtor's  affidavit  or  other- 
wise, that  such  earnings  are  necessary  for  the  use  of  a  family 
supported  wholly  or  partly  by  his  labor. 
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A  A  non-reeident  jadgment  debtor  may  be  compelled  to  convey,  bat  not  to 
deliver,  property  that  ne  has  ont  of  the  State.  (Bunn  v.  J^<mdaf  2  Code  Rep.  71.) 
And  a  non-resident  debtor  is  entitled  to  the  same  benefit  of  the  exemption  laws 
as  to  his  property  ont  of  the  State,  as  if  he  were  a  resident,  and  the  proper^ 
were  within  the  State.    (Ih.) 

b.  This  section  applies  only  to  moneys  actnally  due  to  a  judgment  debtor,  and 
not  to  moneys  to  become  dne  on  a  contingency,  or  on  an  executory  contract. 
{McCornUek  v.  Kehoe,  7  N.  Y.  Legal  Obs.  184)  Or  to  the  interest  of  the  debtor 
in  a  trust  fund,  being  the  annual  profits  of  a  principal  sum  invested.  (CampbeU 
V.  Foiter,  U  How.  276.) 

c.  Where  the  judgment  debtor  kept  house  and  had  boarders  but  was  unmarried, 
his  earnings,  for  personal  services  were  ordered  to  be  applied  towards  satisfaction 
of  the  judgment,  although  he  represented  that  they  were  necessary  for  the 
support  of  his  concubine  and  her  children,  who  resided  with  him.  (  Van  VechUn 
v.  Hull,  14  How.  486.) 

d.  An  order  **  enjoining  the  debtor  from  making  any  transfer  or  other  dispo- 
sition of  his  property,  not  exempt  by  law  from  execution,  or  from  any  interference 
therewith  **  (and  section  298  allows  of  no  other  or  different  order),  does  not 
affect  the  right  of  the  debtor  to  what  he  earns  after  the  granting  of  the  order. 
And  where  a  defendant  is  ordered  to  show  cause  why  be  should  not  be  punished 
as  for  a  contempt  in  disobeying  such  an  order,  the  affidavits  must  satisfy  the 
court  and  show  affirmatively  beyond  a  reasonable  doubt,  that  the  money  or 
property  the  defendant  has  received  and  paid  out,  &c,  or  any  part  of  it,  was  due 
him  or  earned  by  him  prior  to  the  date  of  the  order.  (jPotter  v.  Low,  16 
How.  649.) 

e.  It  seems  a  right  of  action  upon  contract  to  recover  damages,  which  will 
be  the  subject  of  computation  only,  is  property  within  the  meaning  of  this  section; 
but  that  a  right  of  action  to  recover  damages  for  a  tort  is  not  {Ten  Broeek  v. 
8loo,  2  Abb.  234;  13  How.  28;  and  see  Davenport  v.  Ludhvo,  8  Code  Bep.  66  ; 
Budeon  v.  Pleit,  11  Paige,  180.) 

/  A  creditor  cannot^  by  a  proceeding  supplementarv  to  his  execution  returned 
unsatisfied,  reach  movables  which  the  debtor  assignea  for  the  benefit  of  his  cred* 
itors  while  the  execution  was  in  life  in  the  sheriff's  hands.  (  Watroua  v.  Laikrop, 
4  Sand.  700.) 

ff.  Where  it  appeared  upon  a  reference ,  that  a  judgment  debtor  had  the  use 
of  furniture,  that  the  same  had  been  sold  under  a  judgment  against  him,  and 
bought  in  by  one  Perkins,  a  relation  of  the  judgment  debtor,  who  had  left  the 
same  in  the  possession  of  the  mother  of  the  judgment  debtor,  and  with  whom  the 
judgment  debtor  resided,  and  who  had  the  use  of  the  furniture,  the  court  would 
not^  without  notice  to  and  hearing  Perkins,  direct  the  delivery  of  the  fiimiture 
to  a  receiver.    {Robeson  v.  Ford,  8  £dw.  Ch.  R.  441.) 

A.  Money  earned,  though  not  payable  presently,  might  be  reached  by  a  credi- 
tor's bill     (3  £dw.  Ch.  R.,  467  ;  4  ib.  663.) 

i  "  Under  a  creditor's  bill  in  the  late  court  of  chancery,  the  plaintiff  could 
not  reach  the  effects  of  the  debtor  which  he  had  earned  or  acquired  after  the 
filing  of  the  bill  {Browning  v.  BeiHt,  8  Paige,  664 ;  2  Barb.  Ch.  Pr.  168 ; 
McGam  v.  Doraheimer,  1  Clark,  144.) 

J,  Where  the  funds  are  in  the  hands  of  the  defendant,  and  there  is  no  dispute 
as  to  the  ownership,  and  it  appears  clearly  that  the  funds  belong  to  the  defend- 
ant, it  is  proper  to  make  an  order  to  pay  the  money,  or  apply  it  directly  in 
satisfaction  of  the  judgment.  But  where  the  title  to  the  funds  in  the  handfs  of 
the  defendant^  is  in  dispute — claimed  by  persons  other  than  the  defendant — such 
an  order  is  improper ;  the  judge  has  no  right  to  try  and  determine  in  this  sum- 
mary manner  these  conflicting  claims.  (7^  People  v.  Kifig,  9  How.  97  ;  Rodman 
V.  Henry,  17  N.  T.  484.)  An  order  for  the  sequestration  of  the  property  of  a 
judgment  debtor  is  not  necessary.    (  West  v.  Fraser,  6  Sand.  668.*) 

k.  The  debtor  cannot  be  punished  as  for  a  contempt,  for  retusing  to  deliver 
his  property  to  the  receiver,  when  the  order  appointing  the  receiver  does  not 
contain  such  a  direction,  and  no  subsequent  order  to  that  effect  has  been  made. 
(  Wat9on  V.  FttzHmmons,  6  Duer,  629.)  When  a  debtor  [disobeys  an  order  for 
the  payment  of  money,  the  precept  may  issue  to  commit  directly.  In  other 
cases  he  has  an  opportunity  to  be  neard  before  the  precept  issues.    {The  People 
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y.  King,  9  How.  97.)  The  impriflomneiit  for  a  o<mtMapt  is  not  limited  to  tihirt7 
days.  {Re  Pe$ter,  2  Code  R.  69.)  An  order  under  tais  section  direeting  the 
application  of  property,  or  puniahiDg,  or  refusing  to  punish  for  a  contempt  ia 
discretionary  and  not  appealable.  {Joyce  y.  MolbrooL,!  Abb.  888;  see  Rocbnan 
V.  Henry,  11 N.  Y.  484;  2%tf  People  v.  King,  9  How.  97.) 

Bee  note  to  section  292,  and  section  802. 

§  298.  [263.]  (Am'd  1849—1851.)  JEkskting  9uUs.  Judge 
may  appoint  receiver j  and  prohibit  transfer y  <&c.  of  prop- 
erty. 

The  judge  may  also,  by  order,  appoint  a  receiver  of  the 
property  of  the  judgment  debtor,  in  the  same  manner,  and 
with  the  like  authority,  as  if  the  appointment  was  made  by  the 
court,  according  to  section  244.  But  before  the  appointment 
of  such  receiver,  the  judge  shall  ascertain,  if  practicable,  by 
the  oath  of  the  party  or  otherwise,  whether  any  other  supple- 
mentary proceedings  are  pending  against  the  judgment'debtor, 
and  if  such  proceedings  are  so  pending,  the  plaintiff  therein 
shall  have  notice  to  appear  before  him,  and  shall  likewise  have 
notice  of  all  subsequent  proceedings  in  relation  to  said  receiver- 
ship. No  more  than  one  receiver  of  the  property  of  a  judg- 
ment debtor  shall  be  appointed.  The  judge  may  also,  by 
order,  forbid  a  transfer  or  other  disposition  of  the  property  of 
the  judgment  debtor,  not  exempt  from  execution,  and  any 
interference  therewith. 

a.  Where  a  receiver  was  appointed  upon  a  creditor's  bill,  and  the  defendant 
was  directed  to  deliver  over  his  property  to  such  receiver,  the  defendant  was 
bound  to  answer  everv  question  which  was  relcfant  to  the  subject-matter  of 
inquiry.    {Oihon  v.  Albert,  7  Paige,  278.) 

b.  On  the  appointment  of  a  receiver  the  property  of  the  Judgment  debtor  is 
thereupon  vested  in  such  receiver ;  no  assignment  is  necessary.  {J%e  People  v. 
Eulbert,  1  Code  Rep.,  N.  S.,  76;  PoHer  v.  WilUame,  id.  144;  5  How.  441 ;  12  ib, 
107  ;  6  Selden,  142.) 

c.  '*The  appointment  'in  the  same  manner*  only  relates  to  the  mode  or  form 
of  the  appointment.  The  cases  or  circumstances  which  authorize  it  are  found  in 
section  292."    {Porter  v.  William$y  supra.) 

d.  "To  authorize  the  appointment  of  a  receiver  under  this  section,  the  pro- 
ceeding should  be  against  the  debtor,  to  I'each  his  propertv  generally,  and  the 
motion  to  have  a  receiver  appointed  should  be  on  notice  to  tne  debtor."  {Kemp 
V.  Harding,  4  How.  178  ;  Dorr  v.  Nozon,  5  id.  29 ;  Coming  v.  Tooker,  id.  16.) 

e.  Where  other  creditors  have  commenced  proceedings,  they  are  entitled  to 
notice  of  application  for  a  receiver,  but  not  to  service  of  a  copy  of  the  examina- 
tion on  which  it  is  founded.  {Todd  v.  Grook,  1  Code  Rep.,  N.  S.,  824 ;  4  Sand. 
694.)  The  proceeding  is  summary,  and  in  theory  it  follows  directly  on  the  close 
of  the  debtor's  examination,  he  being  present,  and  no  notice  being  necessary. 
Where  other  creditors  are  proceeding,  they  must  have  notice ;  and  so  must  the 
debtor,  when  his  examination  has  been  taken  before  a  referee.  Although  it 
appear  by  the  debtor's  examination,  that  the  property  which  the  judgment 
ereilitor  seeks  to  reach  as  his,  is  such  and  so  situated  that  the  creditor  may  seize 
it  on  a  new  execution,  he  will  not  be  driven  to  that  remedy  if  the  property  be 
claimed  by  a  stranger.    He  may  have  a  receiver,  and  contest,  in  a  suit  brought 
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bj  him,  the  title  to  the  property.  This  was  held  where  it  appeared  that  the 
judgment  debtor  had  formerly  possessed,  using  as  his  own,  certain  vessels,  but 
which  he  alleged  were  all  bought  for  or  were  owned  by  his  sisters,  and  that 
these  vessels  were  where  they  might  be  levied  upon  by  a  new  ezeeution.    (lb.) 

a.  Where  it  is  uncertain  who  is  the  debtor  to  the  judgment  debtor — ^the  party 
alleged  to  be  so  or  another — a  receiver  should  be  appointed.  {Corning  v.  Tboker, 
6  How.  16.) 

6.  It  is  no  answer  to  aa  application  for  the  appointment  of  a  receiver,  that 
the  examination  has  not  shown  the  debtor  to  be  the  owner  of  any  property.  The 
creditor  proceeds  at  the  peril  of  costs,  if  there  is  no  property ;  and  if  there  is 
nothing  for  the  receiver  to  take,  the  debtor  cannot  be  injured  by  the  appoint- 
ment   {Myre^  Case,  2  Abb.  4*76.) 

c.  Where  the  plaintiff  shows  a  judgment  perfected,  and  an  execution  issued 
thereon,  and  return  unsatisfied  in  due  form  of  law,  it  is  a  matter  of  course,  on 
his  application  to  reach  the  equitable  property  of  the  defendant,  to  appoint  a 
receiver.  And  a  plaintiff  should  always  make  such  an  application  when  he  has 
obtained  an  injunction  against  the  judgment  debtor,  to  protect  the  property  and 
effectuate  his  lien.  On  such  an  application,  the  court  cannot  go  behind  the 
judgment  and  execution,  to  consider  the  merits  of  the  judgment^  in  any  respect. 
{Lent  V.  McQueen,  15  How.  818.) 

d  Where,  upon  examination  upon  supplementary  proceedings,  the  debtor  dis- 
closes the  possession  of  cboses  in  action,  or  the  existence  of  a  r^ation — e.  g.  part- 
nership—which renders  it  probable  that  he  may  have  assets,  a  receiver  should 
be  appointed,  even  though  the  debtor  deny  that  the  property  disclosed  is  of  any 
value.  It  teems,  that  in  all  cases  where  the  creditor  enjoins  the  debtor  from 
disposing  of  or  interrerin^  with  his  property,  a  receiver  should  be  appointed, 
irrespective  of  the  question  whether  there  is  such  property  or  not  (  Webb  y, 
Cvermann,  6  Abb.  92.) 

e.  Where  on  the  examination,  property,  such  as  is  liable  to  seizure  on  an  exe- 
cution, is  disclosed  to  be  in  the  possession  of  the  debtor,  but  is  claimed  by  a 
third  party,  the  court  will  appoint  a  receiver  to  bring  a  suit  for  the  recovery  of 
such  property;  and  it  is  no  answer  to  an  application  for  the  appointment  of  a 
receiver,  that  the  creditor  can  issue  another  execution,  under  which  the  property 
can  be  seized,  and  the  creditor  try  the  title  with  the  claimant  {Todd  v.  Crooks, 
4  Sand.  696.) 

/.  The  receiver  does  not  stand  merely  in  the  place  of  the  debtor,  but  repre- 
sents the  creditors,  and  may  therefore  maintain  an  action  to  set  aside  an  assign- 
ment of  real  and  personal  property  made  by  the  debtor  in  fraud  of  his  creditorSb 
{Seymour  v.  Wilson,  16  How.  356.)  Such  property  may  be  sold  by  the  receiver, 
under  the  direction  of  the  court,  and  the  proceeds  applied  in  satisfaction  of  the 
debts  of  the  fraudulent  assignor.  {Porter  v.  Williams,  5  Selden,  142 ;  12  How.  107 ; 
overruling  on  this  point,  Seymour  v.  Wilson,  16  Barb.,  294 ;  15  How.  365 ;  Hainer 
V.  Fowler,  id.  800;  Ooodyear  v.  Belts,  1  id  188;  Dorr  v.  No^n,  5  id  29; 
Oasper  v.  Bennett,  12  id  309.) 

g.  It  has  been  held  that  the  judge  cannot  require  any  assignment,  but  can 
only  appoint  the  receiver,  and  leave  him  then  to  sue  under  the  title  derived  from 
his  office  merely.  {Ten  Broech  v.  Sloo,  2  Abb.  236 ;  18  How.  81 ;  see  The  People  v. 
ffulbert,  6  How.  446 ;  Bulsaver  v.  WUes,  11  id  446  ) 

A.  The  receiver  must  be  subject  to  the  order  of  the  judge.  He  may  be 
required  to  account  for  the  property  which  may  come  to  his  hands;  and  the 
jurisdiction  of  the  judge  must  necessarily  continue  until  the  judgment  creditor  is 

J>aid,  or  all  the  funds  or  property  in  the  hands  of  the  receiver  applied  on  the 
adgment,  or  are  exhausted.    (  Webber  v.  Bobbie,  18  How.  884.) 

*  i.  A  receiver  may  sell  lands  under  a  decree  in  a  creditor's  suit,  directing  such 
sale,  notwithstanding  he  has  sufficient  personal  property  in  his  hands  to  pay  the 
sum  due  to  the  plaintiffs  on  such  decree,  where  there  are  similar  decrees  in  lavor 
of  other  parties,  and  the  decree  under  which  the  sale  is  made  directs  the  applica- 
tion of  the  proceeds  of  the  sale  in  payment  of  all  the  decrees.  {Chatttauqtte  Co. 
Bank  v.  White,  2  Selden,  237.)  But  where  a  receiver,  having,  without  specific 
direction  by  the  referee,  taken  goods  apparently  in  the  debtor's  possession,  but 
which  were  claimed  by  one  not  a  party  to  the  suit,  he  was  ordered  to  restore 
them  on  the  claimant's  undertakine  to  hold  them  subiect  to  the  order  of  the 
eourt^  and  a  reference  as  to  the  title  was  directed.    {Jbickerson  y.  Van  Tine,  I 
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Sand.  724.)  A  receiver  bad  the  sappOBod  T«lne  of  $60,000  of  property  in  his 
power,  and  the  amount  which  was  likely  to  be  rec^uired  to  satisfy  the  demand  in 
suit  was  only  about  $1,000:  th«  court  restrained  him  from  making  sale  by  auction 
of  the  whole  property  in  his  hands.  { WardeU  ▼.  Zeavenwortht  8  Edw.  Ch.  R. 
244.)  No  order  will  be  made  on  the  motion  of  a  receiver  to  sell  the  estate  of  the 
debtor,  consisting  of  his  interest  as  cntui  ^[u$  truti  under  a  will  (8eaU  v.  NwitUf 
6  Duer,  672.) 

a.  The  forbidding  a  transfer  of  the  defendant's  property  under  this  section,  is 
a  different  proceeding  from  an  injunction  granted  in  an  action  as  a  provisional 
remedy.  There  should,  no  doubt,  be  some  reason  appearing  in  the  affidavit, 
before  the  judge  should  forbid  a  transfer  or  other  disposition  of  the  property  of  a 
judgment  aebtor.    {Green  v.  BuUard,  8  How.  816.) 

§  299.  [264.]  (Am'd  1849.)  Hoisting  suits.  Proceedings 
ttpon  daim  of  another  party  to  property^  or  on  demal  of 
indd>tedness  to  judgment  debtor. 

If  it  appear  that  a  person  or  corporation  alleged  to  have 
property  of  the  judgment  debtor,  or  indebted  to  him,  claims 
an  interest  in  the  property  adverse  to  him,  or  denies  the  debt, 
such  interest  or  debt  shall  be  recoverable  only  in  an  action 
against  such  person  or  corporation  by  the  receiver ;  but  the 
judge  may,  by  order,  forbid  a  transfer  or  other  disposition  of 
such  property  or  interest,  till  a  sufScient  opportunity  be  given 
to  the  receiver  to  commence  the  action,  and  prosecute  the  same 
to  judgment  and  execution ;  but  such  order  may  be  modified 
or  dissolved  by  the  judge  granting  the  same,  at  any  time,  on 
such  security  as  he  shall  direct. 

b,  **  This  provision  must  be  held  applicable  to  all  cases  where  the  validity  of 
a  claim,  or  the  title  to  property  sought  to  be  applied  to  the  payment  of  the  judg- 
ment, is  disputed.  It  could  not  have  been  intended  *  •  *  •  i^iu^^ 
questions  ot  this  character  (claims  against  an  alleged  debtor  to  the  judgment 
debtor)  should  be  decided  *  *  in  any  other  proceeding  than  an  action," 
by  a  receiver.    (Sherwood  v.  Btifalo  R.  R.  Co,,  12  How.  189  ;  Oatlin  v.  Doughty, 

2  id.  459;  The  People  Y.Kina,  9  id.  97 ;  Rodman  v.  Henry,  17  N.  T.  484.) 
e.  Section  299  applies  only  to  actions  between  third  persons,  not  to  those 
between  the  judgment  creditor  and  judgment  debtor  only.    {OcUlin  v.  Doughty, 
12  How.  469.)    It  should  be  confined  to  oases  where  proceedings  have  been  insti- 
tuted under  section  292.    {Goodyear  v.  Betts,  7  How.  188.) 

d.  An  action  to  recover  a  debt  due  to  the  judgment  debtor  from  a  third  per- 
son, or  to  reach  property  in  his  possession  aUeg^  to  belong  to  the  judgment 
debtor,  can  ouly  be  brought  by  the  receiver  appointed  under  these  provisions  of 
the  code.  It  cannot  bo  instituted  by  the  judgment  creditor  himself  {Edmon- 
ston  V.  MeLoud,  19  Barb.  857.) 

e.  The  appointment  of  a  receiver  should  be  by  the  same  judge  who  ordered 
a  reference  to  examine  as  to  the  property  of  the  judgment  debtor.    No  other 

udge  has  the  power,  and  this  applies  to  county  judges  who  make  such  orders. 

Smith  V.  Johnson,  7  How.  89 ;  Hatch  v.  Weybum,  8  t6. 166.)    Sed  query  f 

/.  On  a  motion  to  restrain  F,  a  third  person,  from  disposing  of  property  of  the 
debtor,  the  motion  was  denied  because  the  affidavit  on  which  the  motion  was 
founded  did  not  show  that  any  other  had  been  made  under  section  294,  requiring 
F  to  appear  and  answer,  and  per  Boswortb,  J.,  **  This  seems  to  be  necessary  in 
order  to  make  him  a  party  to  the  proceedings  (5  How.  16),  and  to  enable  the 
court  to  properly  enjom  hmi  under  section  299.    Section  294  seems  to  prescribe 
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the  proe««dtng8  to  be  taken  to  aisthoiise  an  order  under  seoiion  299."    (iTiriy  r. 
2\uka,  1  Duer,  685.) 

See  note  to  sections  294,  298,  and  244. 

§  300.  [255.]  (Am'd  1849— 1857.)  Edstingmits.  Refer- 
ence hyjvdg^. 

The  judge  may,  in  his  discretion,  order  a  reference  to  a 
referee  agreed  upon  hy  the  parties^  or  appointed  by  him,  to 
report  the  evidence  or  the  facts,  and  mai/y  in  his  dl3C7'etion, 
appoint  such  referee  in  the  first  crder^  or  at  a/ny  time. 

The  words  in  italic  were  added  hj  the  usendment  of  1867. 

a.  In  Hollister  ▼.  Shafford(\  Code  Rep.,  N.  S.,  120),  Campbell,  J.,  annouDced 
the  practice  of  the  sapedor  coart  under  this  section  to  be  as  follows : 

'*The  practice  we  have  adopted,  when  judgment  debtors,  or  persona  alleged 
to  have  their  property,  are  brought  up  for  examination  on  an  order  of  one  of  the 
justices,  is  now  stated,  that  it  may  be  more  fully  understood. 

"  As  a  general  rule,  we  will  not  order  a  reference  for  this  purpose  against  the 
wishes  of  either  party.  The  examination  must  proceed  at  the  chambers  of  the 
court,  where  the  justice  in  attendance  at  chambers,  or  holding  the  special  term, 
can  see  that  no  injustice  is  done  to  examinants  attending  without  counsel,  and 
can  dispose  of  the  legal  questions  arising,  to  the  great  saving  of  trouble  and 
expense  to  the  parties. 

"  As  such  examinations  are  usually  conducted,  his  actual  attention  to  them  will 
be  required  only  occasionally,  and  they  will  not  interfere  materially  with  his 
other  duties. 

"  Whenever  the  parties  agree  to  a  reference,  it  will  be  ordered  of  course.  So, 
when  it  becomes  apparent  that  a  difficult  or  a  protracted  investigation  must 
ensue,  and  the  examinants  have  counsel,  a  reference  will  be  directed." 

h.  llie  referee  has  no  right  to  adjourn  the  examination  indefinitely,  without 
the  consent  of  the  defendant,  and  to  summon  the  defendant  again  before  him  at  a 
future  day.  But  he  should  require  the  plaintiff  to  proceed  with  all  reasonable 
diligence.  (Hudson  y,  PleU^  11  Paige,  180.)  He  may,  in*  his  ^soretion,  allow 
corrections  or  explanations  to  be  made  by  any  party  to  the  examination,  after  the 
same  has  been  <:onoluded  and  signed.  (Chrning  v.  Tooker,  5  How,  16.)  If  ap- 
pointed to  report  the  fncts.  he  is  not  at  hberty  to  report  the  evidence  at  large. 
{Dorr  V.  NoxnHf  5  How.  29.)  He  should  decide  what  effects  are  to  be  delivered 
to  the  receiver,  and  specify  the  same  particularly.  {Diekerson  v.  Van  7Stf#,  1 
Sand.  724.)  If  the  articles  are  ponderous,  the  referee  should  designate  a  time  for 
the  debtor  to  attend  at  the  place  where  they  are  situate,  and  deliver  the  same  to 
the  receiver.  (IbJ)  When  the  debtor  is  entitled  to  exemption,  the  referee  should, 
in  his  direction  for  the  delivery  of  the  debtor's  hovsehold  furniture,  specify  and 
except,  or  or  her  wise  designate,  the  furniture  which  is  to  be  left  wi^  the  debtor, 
as  being  exempt  (lb.)  And  per  Sandford,  J. :  "The  object  of  the  efxamination  of 
the  judgment  debtor  in  these  cases  and  the  other  proceedings  before  the  master 
or  referee,  subsequent  to  the  debtor's  assignment  t4>  the  receiver,  is  to  ascertain 
specifically  what  effects  the  debtor  has  in  his  possesnon  or  under  hi8T^ontrol,  to 
the  end  that  the  same  may  be  delivered  to  the  receiver.  It  never  was  the  design 
to  permit  the  receiver  under  a  general  direction  to  take  possession  of  the  debtor's 
property  and  effects, — to  go  and  seise  sueh  as  he,  acting  on  hia  own  judgment, 
should  deem  to  fall  within  the  scope  of  the  order." 

c.  The  referee  must  certify  the  examination  or  report  the  evidence  or  the  facts, 
to  the  judge  who  made  the  order  and  no  other.  (amUh  y.  Johnson,  7  How.  40 ; 
Hatch  V.  Weybum,  8  ib,  168.) 

<!  The  referee  has  no  control  over  the  person  of  the  defendant     He  can- 
not compel  an  appearance,  nor  punish  him  for  a  disobedienee  of  orders.    He 
)«must  report  to  the  judge  who  appointed   him.     (Green  y.  Bullard,  8  How. 
818.) 
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a.  Where  tlie  defendant  has  been  smnraoned  to  attend  before  the  referee  nnder 
an  order  of  reference  to  appoint  a  receiver,  and  has  delivered  over  his  property  to 
such  receiver  on  oath,  and  been  examined  on  oath  as  to  the  same,  the  power  of 
the  referee  is  spent,  and  he  has  no  right  to  compel  the  defendant  again  to  appear 
before  him  for  a  farther  examination,  without  a  new  order  of  the  court  {Htukon 
V.  PleU,  11  Paii^e,  180;  Orr's  Com,  2  Abb.  4«7.)  If  the  plaintiff  desires  a 
further  examination,  he  must  apply  to  the  court,  upon  proper  affidavits  and 
notice  to  the  adverse  party,  for  an  order  authorizing  the  same.  {Orr'B  Cau, 
supra.) 

§  301.  [256.]  (Am'd  1849.)  Mdsiing  suits.  Costs  of;pro- 
ceeding. 

The  judge  may  allow  to  the  judgment  creditor,  or  to  any 
party  so  examined,  whether  a  party  to  the  action  or  not,  wit- 
nesees'  fees  and  disburfiements,  and  a  fixed  sum  in  addition,  not 
exceeding  thirty  dollars,  as  costs. 

5.  The  application  for  costs  under  this  section,  cannot  be  made  until  the  pro- 
eeedings  have  been  terminated,  and  in  favor  of  the  party  applying.  (2>avM  v. 
Twrncr,  4  How.  190.) 

c.  Tliis  section  does  not  apply  to  eases  where  no  examination  of  the  judgment 
debtor  has  taken  place;  thus^  where  the  judgment  debtor  procured  the  order  to 
be  set  aside  as  irregular,  before  any  examination  under  sucb  order,  the  court  said 
this  section  did  not  give  the  defendant  costs  unless  he  has  been  examined.  {Sagle 
Y.  Bonneau,  2  Sand.  679 ;  8  Code  Rep.  206.) 

d.  The  fees  of  witnesses  are  "Fifty  cents  for  each  day  while  attending  any 
oourt  or  officer ;  and  if  the  witness  resides  more  than  three  miles  from  the  place 
of  attendance,  traveling  fees  at  the  rate  of  4  cents  per  mile,  going  and  retumiug." 
(2  R.  S.,4th  ed.,  881  [648]  §  16;  and  see  note  to  section  ZU,  post.) 

e.  All  the  judges  of  the  superior  court  held,  that  if  on  the  exanunation  of  the 
debtor,  no  property  or  effects  applicable  to  the  judgment  should  be  discovered, 
the  creditor  would  be  ordered  to  pay  costs  to  the  debtor,  unless  the  creditor  can 
show  some  good  reason  for  having  required  the  debtor  to  submit  to  the  examina- 
tion.    {Anon ,  1  Code  Rep ,  N.  S.,  118.) 

/.  Where  the  order  was,  that  the  plaintiff  pay  $30  for  counsel-fee  and  f4 
witnesses'  fees^  instead  of  saying  '*  for  costs,"  and  it  was  objected  to  for  that 
reason;  it  was  nevertheless  upheld.    {HtUsaver  v.  WileSt  11  Huw.  448.) 

ff.  Until  the  judge  maizes  the  final  order  for  the  application  of  the  funds  in 
the  hands  of  the  receiver,  he  has  power  to  make  the  allowance  under  this  section. 
(  Webber  v.  Bobbie,  18  How.  8B4.) 

§  302.  [257.]  (Am'd  1849—1861.)  JEmsting  suits.  Disa- 
ledience  of  order ^  Jiow  punished. 

If  any  person,  party,  or  witness,  disobey  an  order  of  .the 
judge  or  referee,  duly  served,  such  person,  party,  or  witness 
may  be  punished  by  the  judge,  as  for  a  contempt  And  in  all 
cases  of  commitment  under  this  chapter,  or  the  act  to  abolish 
imprisonment  for  debt,  the  person  committed  may,  in  case  of 
inability  to  perform  the  act  required,  or  to  endure  the  impris- 
onment, be  discharged  from  imprisonment,  by  the  court  or 
judge  committing  him,  or  the  court  in  which  the  judgment  was 
.  rendered,  on  such  terms  as  may  be  just. 
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<L  Under  this  section  a  judge  has  power  to  pnnish,  as  for  contempt,  all 
disobedience  of  orders  made  by  him  in  "  proceedings  supplementary  to  the  exe- 
cution." An  attaohment  issnea  by  him  for  snch  contempt  may,  therefore,  prop- 
erly be  made  returnable  before  him  at  his  office.  {Re  Smetnttrtt,  8  Code  Rep. 
66 ;  2  Sand  724.) 

b.  Although  tiie  code  gives  to  the  jndge  the  power  of  pnnishing  disobedience 
to  his  orders,  reference  must  be  had  to  the  revised  statutes  as  to  the  mode  in 
which  that  power  is  to  be  exercised.  A  judge,  upon  due  proof,  may  in  his  dis- 
cretion, issue  an  attachment  in  the  first  instance,  against  the  party  accused,  to 
appear  and  answer,  or  he  may  grant  an  order  to  show  cause.  In  either  case, 
copies  of  the  affidavits  upon  which  the  application  is  founded,  should  be  served 
with  the  attachment  or  order.  It  is  not  necessary  that  the  party  accused  should 
first  have  an  opportunity  of  being  heard  upon  an  order  to  snow  cause,  before  an 
attachment  can  issue.  The  attachment  is  not  used  in  such  iostances,  for  the  pur- 
poses of  punishment,  after  a  final  adjudication.  It  is  only  a  mode  of  bringing 
the  party  before  the  oourL  (2  R.  3.  686.)  It  smou,  that  in  the  first  district^ 
the  ordinary  practice  is,  to  give  notice  of  motion  for  an  attachment,  or  obtain  an 
order  to  show  cause.    (76.) 

c.  Where  the  incipient  proceeding  to  punish  for  contempt  is  an  order  to  show 
cause  and  the  contempt  is  denied,  no  interrogatories  need  be  filed.  (  Watson  t. 
FUMtinrnMU,  6  Duer,  629.) 

d.  On  service  of  an  attachment  for  contempt,  if  the  party  served  gives  a  bond 
for  his  appearance  on  the  return  day,  it  is  not  absolutely  necessary  that  he  should 
be  called  on  the  first  or  return  day.    {The  J*tople  v.  Munro,  16  How.  494.) 

e.  On  the  application  for  the  attachment,  the  debtor  will  be  heard  by  way  of 
appeal  from  the  decision  of  the  referee  ordering  the  delivery.  {Diekerson  v.  Van 
Jtne,  1  Sand.  724.) 

/.  In  Shepherd  v.  JDean  (18  How.  174 ;  S  Abb.  424),  it  was  held  by  Daly,  J., 
that  the  power  to  punish  for  the  disobedience  of  an  order  in  proceedings  supple- 
mentary to  the  execution,  "  is  with  the  judge  who  made  the  order  disobeyed,  and 
not  with  the  court  ;**  and  that  the  attachment*  must  be  returnable  "  before  the 

judge  who  made  the  order"  disobeyed,  as  he  alone  can  exercise  the  power;  and 
in  that  case  he  discharged  out  of  custody  a  defendant  arrested  on  an  attachment 
for  disobeying  an  order  issued  by  and  returnable  before  a  judge,  not  the  judge 
who  made  ttie  order  disobeyed ;  and  see  Kelttf  v.  MeOcrmiek  (2  £.  D.  Smith, 
603);  Wicker  v.  Dretur  (14  How.  464).  In  the  supreme  court  it  has  been  held 
(  Wicker  v.  Dresser,  18  How.  881 ;  4  Abb.  98),  that  where  supplementary  pro- 
ceedings have  been  commenced  before  a  judge,  and  the  order  for  the  examination 
of  the  judgment  debtor  disobeyed,  the  special  term  might  grant  an  attachment 
for  such  disobedience.  [This  decision  was  affirmed  at  general  term.  See  Dresser 
v.  Van  Felt  (16  How.  19).] 

g.  Whether,  when  a  county  judge  adjourns  the  hearing  upon  an  order  to  show 
cause  why  a  jucjgment  debtor  previously  brought  before  him  upon  an  injunction 

-  order  for  his  examination,  should  not  be  punished  for  a  contempt  in  disobeying 
the  order,  and  nothing  is  done  upon  the  adjourned  day,  owing  to  the  absence  of 
the  judge, — the  judge  loses  jurisdiction  so  that  he  cannot  afterwards  make  an 
order  to  punish  for  the  contempt,  query  f  Where  the  proofs  upon  the  question  of 
contempt  are  dosed,  but  no  order  of  committal  is  made  for  the  reason  that  the 
papers  do  not  show  the  amount  of  plaintiff's  judgment,  and  time  is  given  to  the 
plaintiff  until  a  set  day  to  put  in  proof  of  the  amount  of  tlie  judgment,  this  is 
not  such  an  adjournment  as  that  tne  judge  loses  jurisdiction  if  no  further  pro- 
ceedings are  had  on  the  set  day.  A  party  committed  for  contempt  will  not  be 
discharged  for  a  mere  irregularity  in  the  proceedings  in  the  course  of  which  his 
committal  was  made,  if  the  officer  had  jurisdiction.  Where  in  the  course  of  sup- 
plementary proceedings  an  order  is  made  requiring  the  judgment  debtor  to  show 
cause  why  he  should  not  be  punished  for  contempt  in  violating  the  order  for  his 
examination,  the  iurisdiotion  to  commit  is  derived  from  the  original  order  in 
which  the  proceedings  are  founded,  not  from  the  order  to  show  cause  why  the 
party  should  not  be  punished.  (Myers  v.  JanM^  8  Abb.  801.) 
See  note  to  section  297. 
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TITLE  X. 


Of  the  Costa  m  Cimil  Actions. 

§  303.  [258.]   Fee  bill  abolished. 

All  statutes  eBtablislimg  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors,  aad  counsel  in  civil  actions,  and  all  exist- 
ing rules  and  provisions  of  law,  restricting  or  controlling  the 
right  of  a  party  to  agree  with  an  attorney,  solicitor,  or  counsel, 
for  his  compensation,  are  repealed ;  and  hereafter  the  measure 
of  such  compensation  shall  be  left  to  the  agreement,  express  or 
implied,  of  the  parties.  But  there  may  be  allowed  to  the  pre- 
vailing party,  upon  the  judgment,  certain  sums  by  way  of  in- 
demnity, for  his  expenses  in  the  action  ;  which  allowances  are 
in  this  act  termed  costs. 

a.  The  code  has  established  rules  regnlating  eosts,  which  supersede  all  former 
rules  upon  the  subjeet,  and  these  provisions  apply  as  well  to  appeals  as  to 
origiDsl  suits.     {Montgomery  Go.  Bank  y.  Albany  Vity  Bank,  8  Seldeo,  466.) 

6.  Costs  in  eertain  actions,  where  damages  elaimM  do  not  exceed  $500. — ^The 
marine  court  of  the  city  of  New  York  has  jurisdiction  *'  of  actions  of  assault  and 
battery,  false  imprisonment,  malicious  prosecution,  libel  and  slander,  where  the 
damages  claimed  do  not  exceed  $600 ;  and  the  costs  of  all  such  actions  when 
prosecuted  in  any  other  court  of  the  city  of  New  York,  are  limited  to  the  amount 
which  would  have  been  recovered  in  said  marine  court,  if  prosecuted  therein, 
but  in  no  such  action  shall  the  costs  exceed  the  damages  recovered."  (Laws  of 
186S,  p.  1166,  s.  1.)  But  if  the  damages  claimed  exceed  $600,  and  the  plaintiff 
recover,  his  right  to  costs  will  be  regulated  by  the  code.  (MurrcQf  v.  De  Gross, 
3  Duer,  668;  12  N.  Y.  Leg.  Obs.  811.)  In  an  action  for  aroanlt,  the  place  of 
trial  was  Dutchess  county,  where  the  plaintiff  resided,  the  damages  claimed  being 
$1000.  Afterwards  the  pUce  of  trial  was  changed  to  the  city  of  New  York. 
The  cause  was  twice  tried.  On  the  first  trial  the  plaintiff  had  a  verdict  for  $460, 
and  on  the  second  trial  a  verdict  for  $75 :  held  that  it  was  not  a  case  within  the 
act,  and  that  the  plaintiff^s  costs  were  not  limited  to  the  amount  of  his  recovery. 
{Sleight  v.  Haneox,  4  Abb.  245.) 

c.  Opening  streets,  cit^.— The  act  of  April  1,  1854  (Laws  of  1854,  p.  281), 
governs  as  to  the  taxation  of  the  costs  and  expense  of  street  improvements  in 
the  city  of  New  York.  Consequently  all  bills  of  the  corporation  counsel,  for 
services  rendered,  or  of  proceedings  pending  previous  to  the  first  of  January, 
1855,  are  to  be  taxed  at  the  rates  sUowed  previous  to  the  passage  of  the  bill  of 
1864.  {In  the  matter  of  The  Bowery,  19  Barb.  589.^  The  rules  adopted  at  a 
general  term  of  the  supreme  court  in  the  first  district,  in  March,  1854,  relative 
to  the  taxation  of  costs  of  opening  and  improving  streets  in  the  eity  of  New  York, 
are  void.    {Id.) 

d.  Costs  of  one  of  several  tsstf«s.— The  provision  of  the  revised  statutes,  that 
where  there  are  two  or  more  distinct  causes  of  action  in  separate  counts,  the 
plaintiff  shall  recover  costs  on  the  issues  found  for  him,  ana  the  defendant  on 
those  foimd  in  his  favor,  is  not  abrogated  by  the  code.  {Dresser  v.  Wickes,  2 
Abb.  460.    Emett,  J.) 

tf.  Costs  in  special  proceedings, — ^The  legislature  has  made  no  provision  for 
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costs  in  a  epeoiftl  proeeedin^  on  an  original  application  to  the  court  Therefore 
in  an  original  application  m  a  special  proceeding,  motion  costs  only  can  be 
allowed.  {Re  Pierce,  12  How.  582.)  No  costs  will  be  allowed  for  tbe  argument 
of  a  demurrer  not  authorized  bj  law,  as,  per  example,  a  demurrer  to  an  answer 
not  amounting  to  a  counter-claim,  at  a  time  when  the  law  did  not  authorize  such 
a  demurrer.    (Sleight  v.  Haneox,  4  Abb.  247.) 

a.  The  provisions  of  that  part  of  the  code  which  relates  to  costs  upon  appeal, 
are  applicable  to  appeals  in  special  proceedings,  as  well  as  to  those  taken  in 
civil  actions,  strictly  so  called.    (The  Peofle  v.  Stwrievard,  3  Duer,  616.) 

6.  Coste  on  proeeedinge  <m  forfeited  recognizances  in  Neva  York  city. — In  no  case 
whatsoever  upon  proceedings  upon  forfeited  recognizances  shall  any  fees  or  costs 
be  chargeable  to  the  mayor,  commonalty,  aldermen,  or  supervisors  of  the  city 
and  county  of  New  Tors,  by  the  officer  prosecuting  the  same.  (Lawa  1865, 
ch,  202,  8.  8.) 

e.  Agreements  as  to  compensation  to  attorneys. — This  section  is  supposed  to 
have  so  far  repealed  the  provisions  of  the  revised  statutes,  prohioiting  an 
attorney  buying  causes  of  action  to  sue  thereon,  as  to  make  it  lawful  for  a  party 
to  agree  with  an  attorney  to  give  him  a  portion  of  a  demand,  if  and  when 
recovered,  in  consideration  of  his  bringing  suit  for  the  recovery  of  such  demand. 
(Saiterlee  v.  Fraser,  2  Sand.  141 ;  Benedict  v.  Stuart,  28  Barb.  420.)  In  Barry  v. 
Whitney  (1  Code  Rep.,  N.  3.,  101),  the  superior  court  said,  "  We  do  not  think  the 
court  is  deprived  oi  the  power  of  looking  into  arrangements  between  attorney 
and  client;  and  a  reference  was  ordered  to  inquire  if  the  amount  received  by 
the  attorney  was  excessive,  and  on  the  referee  reporting  that  it  was^  the  attorney 
was  ordered  to  refund  a  portion  of  the  amou-it  received ;  and  see  Easton  v. 
Smith  (1  £.  D.  Smith,  818) ;  Wilde  v.  Jod  (15  How.  829)  ;  SUm  v.  Hamlin  (11  id. 
462). 

JL  Attomei^s  lien  onjiidgment.^Th9  code  has  not  affected  the  lien  of  the  attor- 
ney upon  the  judgment  for  bis  costs.  ( Ward  v.  Woodsworth,  1  E.  D.  Smith,  598 ; 
Sherwoody,  BuffeUo  and  AT.  Y.  City  Railroad  Co.,  12  How.  136  ;  Robbins  v.  Alex- 
ander y  11  td,  100  ;  Wilkins  v.  Baiterman,  4  Barb.  47  ;  Crewhton  v.  Ingersoll  20 
id,  541  ;  Ifaight  v.  Holcomb,  16  How,  178,  160  ;  Sxparte  Kyle,  1  Cal  831  ;  and 
see  8  K  D.  Smith,  66.)  But  the  lien  is  lost  by  an  assignment  of  the  attorney's 
claim  to  a  third  person.    {Chappell  v.  Dunn,  21  Barb.  17.) 

e.  Married  Women. — ^As  to  collecting  coats  of  a  married  woman,  see  Thomas  v. 
Thomas  (18  Barb.  149) ;   Valentifie  v.  Middleton,  (11  Ire.  Eo.  R.  280.) 

/.  Staying  proceedings  till  eoets  of  previous  action  p<iid — ^The  plaintiff  brought 
an  action  in  the  superior  court  for  legal  relief.  His  complaint  was  dismissed 
with  costs,  but  without  prejudice  to  an  action  for  equitable  relief.  Without 
paying  the  costs  of  that  suit,  he  brought  the  action  for  equitable  relief.  Held 
that  the  coui^  would  not  as  a  matter  of  course,  stay  the  proceedings  in  the 
second  action  until  the  costs  of  the  first  were  paid.  {Davis  v.  Ihtgie,  5  Duer,  688 ; 
8  Abb.  263.) 

tf.  The  motion  to  stay  may  be  made  at  any  stage  of  the  second  action,  before 
judgment    (2  Cow.  508  ;  8  tdl  67  ;  tdL  880  ;  1  Johns.  Oas.  247.) 

h.  See  2  Bos.  <b  Pul.  837  ;  8  id  28  note  a  ;  8  Dowl.  it  R.,  58  ;  6  Taunt  74  ;  2 
T.  R.  114  ;  8  Wile.  149  ;  19  Johns.  R.  196,  237  ;  2  Cow.  22,  580 ;  1  t<i  140  ;  9 
Wend.  429  ;  6  Hill,  872  ;  4  Wend.  203,  216  ;  2  td  628. 

i.  Costs  in  existing  suits. — Costs  in  suits,  both  at  law  and  in  equity,  pending 
1st  July,  1848,  except  the  costs  of  motions  therein,  are  to  be  regulatea  by  the 
old  fee-bilL  {TVuseott  v.  King,  4  How.  178  ;  Botv  v.  Brown,  ib.  429  ;  8  Code 
Rep.  119.)  Where  an  action  was  commenced  under  the  code  of  1848,  and  decided 
after  the  code  of  1849  went  into  effect  it  was  held  that  the  costs  must  be  regula* 
ted  by  the  code  of  1849.  {Holmes  v.  St.  John,  2  Code  Rep.  46.)  The  old  chan* 
eery  fee-bill  is  not  repealed  by  the  code.  It  is  still  in  force,  but  it  is  only 
applicable  to  proceedings  had  prior  to  July,  1851,  in  equity  suits  commenced 
prior  to  July,  1848;  and  in  such  suits  the  costs  prior  to  July,  1851,  are  those 
allowed  by  the  chancery  fee-bill,  and  since  July,  1851,  those  allowed  by  the  code. 
{Curtis  v.  Leavitt,  1  Aba  118.)  In  actions  at  law  pending  on  1  July,  1848,  and 
tried  af^r  wards,  the  right  to  and  amount  of  costs  are  governed  by  the  former 
system.  Costs  of  proceedings  subsequent  to  the  verdict  and  to  review  the  de- 
eision  made  at  the  trial,  taken  in  the  mode  prescribed  by  the  code,  are  governed 
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by  the  code.  {MeMagfern  v.  Verfwn,  10  How.  179;  4  Boer,  625.)  Snite  com- 
meneed  before  the  code,  are  exempted  from  the  repeal  of  all  former  statutes  in 
relation  to  costs.  In  such  suits  the  right  to  costs  and  the  amount  to  be  recovered, 
depend  upon  the  statutory  provisions  in  force  when  the  code  was  enacted,— ex- 
cept in  relation  to  those  subsequent  proceedings  to  which  the  code  may  apply* 
(Riek  ▼,  Husson,  1  Duer,  617.)  In  an  equity  suit  commenced  before  the  code, 
and  continued  after  it  took  effect,  costs  are  to  be  taxed  under  the  rules  wViich 
prevailed  before  the  code,  as  to  all  proceedings  except  appeals.  {TVaver  ▼.  Kipp, 
4  Abb.  868;  but  see  16  How.  156  ;  and  note  to  S  811.) 

a.  Double  co^ts, — ^This  section  has  not  abolished  the  right  to  double  costs  given 
by  the  revised  statutes.  (BartU  v.  Oilman^  17  How.  1.)  Double  costs  are  allowed 
only  in  cases  of  verdict,  demurrer,  nonsuit,  non  pros.,  or  discontinuance  ;  and  a 
report  of  referees  is  not  within  the  statute.  (19  Wend.  225  ;  Calhint  v.  WU- 
liamty  1  Code  Rep.,  N.  S.,  68  ;  Calkiiu  v.  Brand,  {ib,);  contra,  7lll<m  v.  Sparki,  9 
How.  465.) 

b.  Security  far  eo9t8.^-The  provisions  of  the  revised  statutes  (2  R.  S.,  4th  ed, 
821  [620],  are  still  in  force  (2  Sand.  682),  and  are  as  follow : 

g  1.  When  a  suit  shall  be  commenced  in  any  court — 

1.  For  a  plaintiff  not  residing  within  the  jurisdiction  of  such  court ;  or  for 
several  plaintiffs,  who  are  all  non-residents  ;  or,  1 

2.  For  or  in  the  name  of  the  trustees  of  any  debtor  ;  or,  {^ 
8.  For  or  in  the  name  of  any  person  beinff  insolvent,  who  shall  have  been       ▲ 

discharged  from  his  debts,  or  whose  person  shall  have  been  exonerated  from  im-  '^ 
prisonment,  pursuant  to  any  law,  for  the  collection  of  any  debt  contracted  before  ^ 
the  assign meot  of  his  estate  ;  or,  ^^ 

4.  For  or  in  the  name  of  any  person  committed  in  execution  for  a  crime  ;  or, 

5.  In  the  name  of  any  infant  whose  next  friend  has  not  given  security  for 
costs, — 

llie  defendant  may  require  such  plaintiff  to  file  security  for  the  payment  of     -^ 
the  costs  that  may  be  incurred  by  the  defendant,  in  such  suit  or  proceeding.  ^, 

S  2.  If,  after  the  commencement  of  a  suit,  the  plaintiff  shall  become  a  non-     ^-^ 
resident,  or  all  the  plaintiffs  shall  become  non-resident  or  insolvent,  and  be  dis- 
charged or  exonerated  as  aforesai<^  or  be  sentenced  to  state^prison  for  any  term 
less  than  for  life,  the  defendant  may  also  require  such  security  to  be  filed. 

§  8.  The  order  to  file  such  security,  ana  that  all  proceedings  on  the  part  of 
the  plaintiff  be  stayed  until  such  security  be  filed  and  the  sureties  shall  justify  if 
excepted  to,  may  be  made  by  the  court  in  which  the  action  is  pending,  or  by  any 
judge  thereof  in  vacation,  upon  due  prooi^  by  affidavit,  of  the  facts  entitling  su(»i 
defendant  thereto. 

§  4.  Such  security  shall  be  given  in  the  form  of  a  bond,  in  a  penalty  of 
at  least  two  hundred  and  fifty  dollars,  with  one  or  more  sufficient  sureties,  to  the 
defendant,  conditioned  to  pay,  on  demand,  all  costs  that  may  be  awarded  to  the 
defendant  in  such  suit 

§  6.  It  shall  be  filed  with  a  clerk  of  the  court,  and  notice  thereof  be  given  to 
the  defendant  or  his  attorney.  Within  twenty  days  after  the  service  of  such 
notice,  the  defendant  may  except  to  the  sufficiency  of  the  sureties,  by  giving 
notice  of  such  exception  to  the  plaintiff's  attorney. 

§  6.  Within  twenty  days  after  such  notice  of  exception,  the  sureties  shall 
justify,  by  an  affidavit,  that  they  are  worth  double  the  penalty  of  such  bond, 
over  and  above  all  debts  ;  of  which  affidavit,  a  copy  shall  be  served  on  the  de- 
fendant or  his  attorney.  Such  justification  shall  operate  to  discharge  the  order 
to  stay  proceedings. 

§  7.  In  the  cases  in  which,  according  to  the  provisions  of  this  title,  a  defend- 
ant at  the  commencement  of  a  suit  shall  be  entitled  to  require  security  for  costs, 
the  attorney  for  the  plaintiff  shall  be  liable  for  such  costs,  to  an  amount  not  ex- 
ceeding one  hundred  dollars,  until  security  therefor  be  filed,  as  herein  provided, 
whether  such  security  shall  have  been  required  by  the  defendant  or  not. 

§  8.  Such  attorney^  may  relieve  himself  from  such  liability,  by  filioff  security, 
and  the  sureties  therein  justifying,  if  excepted  to,  as  herein  provided,  without 
being  required  to  do  so  by  the  defendant,  and  by  giving  notice  thereof  to  such 
defendant,  or  his  attorney. 

c.  It  is  not  imperative  on  the  court  to  grant  an  order  for  security  for  costs 
under  all.  circumstances.    {Robinson  v.  Sinclair,  1  Denio,  628 ;  Florence  v.  Bulk- 
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ley,  1  Daer,  706.)  The  plaintiff  caimot  be  required  to  file  •eonrity  for  eoste  when 
permitted  to  prosecute  in  forma  pawaeriSf  nor  be  permitted  so  to  prosecute  if 
required  to  file  security  for  eosta.    {Florenes  v*  BuLkley^  1  Dner,  '706.) 

€1.  Where  there  are  several  plaintififs,  the  defendant  has  a  right  to  seouriW' 
for  eosts  only  where  all  of  them  are  noU'reeidents.  If  only  one  of  the  plaintiffs 
is  a  resident,  the  defendant  is  not  entitled  to  such  security,  although  it  appears 
such  resident  plaintiff  is  irresponsible.    (Ten  Broeck  v.  Reynotdtf  13  How.  462.) 

b.  A  plaintiff  who  resides  out  of  the  city  of  liew  York,  suing  in  the  superior 
oonrt  of  that  city,  may  be  required  to  give  security  for  costs.  (Aahhahs  v. 
t7oumn,  2  Sand.  682 ;  Blouom  v.  Adam*,  2  Code  Eep.  59 ;  Eicks  v.  Payton,  7 
Abb.  S26.) 

e.  And  where  the  plaintiff,  in  an  action  in  the  superior  courts  who  resided  in 
the  county  of  Cayuga  at  the  commencement  of  the  action,  subsequently  assigned 
the  demand  in  suit  to  a  resident  of  the  city  of  New  York,  and  this  fact  was  set 
up  in  opposition  to  a  motion  for  security  for  eosts,  Campbell,  J.,  decided  that 
security  for  eoets  must  be  given.  (Pkanix  v.  Townahend,  1  Sand.  684,  in  note ;  2 
Code  Rep.  2.) 

d.  A  non-resident  plaintiff,  necessarily  prosecuting  in  the  right  of  her  intes- 
tate must  give  security  for  costs.    (Murphy  v.  Darlingtotif  1  Code  Rep.  86.) 

e.  A  temporary  absence  of  the  plaintiff  will  not  entitle  the  defendant  to 
security  for  costs.  (2  Wend.  258 ;  4  i6.  602 ;  8  t6.  184.)  But  an  absence  of  a 
year  is  not  temporary.    (2  Wend.  258 ;  and  see  4  Sand.  198.) 

f.  A  non-resident  plaintiff,  in  an  action  for  chattels,  took  proceedings  for 
claim  and  delivery,  and  gave  the  usual  undertaking;  the  defendants  obtained  a 
return  of  the  goods, — ^held  that  the  plaintiff  might  be  required  to  give  security. 
(Geleh  v.Bamaby.l  Abb.  19;  1  Bosw.  657.) 

^.  A  suit  must  be  commenced  in  the  name  of  an  infant— sole  plaintiff — ^to 
entitle  the  defendant  to  security  for  costs  (ffulburt  v.  Kewellt  2  Code  Rep.  64)  ; 
and  where  a  husband  and  infant  wife  brought  a  suit  jointly,  the  defendant  was 
held  not  entitled  to  security  for  costs,  although  the  husband  was  appointed  and 
named  in  the  proceedings  as  next  friend  of  the  wife.  (lb.)  But  in  a  subsequent 
case  it  Wfs  held  that  a  non-resident  guardian  of  an  infant  plaintiff  suing  with 
other  plaintiffs  of  full  age,  whether  such  guardian  be  a  responsible  person  or 
not,  may  be  required  to  give  security  for  costs.  (Tm  Broeek  v.  JUynolds,  13 
How.  462.) 

h.  '*It  is  a  regulation  of  practice,  entirely  the  creature  of  the  court  and  under 
iU  control,  whether  a  next  fnend  shall  give  security  or  not  When  appointed 
for  an  infant  defendant,  it  is  never  required  unless  when  the  statute  makes  it 
necessary ;  when  for  an  infant  plaintiff,  it  would  be  required  or  not  according 
to  the  circumstances  of  the  case."  (Thomas  v.  Thmuu,  18  Barb.  150.)  A  substi- 
tuted next  fri*end  must  give  security  for  costs.  (Golden  v.  Hatkin*,  8  Edw.  Ch. 
R.  811.) 

t.  Where  the  plaintiff  recovered  juHg^ment  on  demurrer,  and  the  defendant 
appealed  to  the  general  term,  pursuant  to  section  848,  without  giving  security, 
and  afterwards,  and  pending  the  appeal,  removed  from  the  State. — the  plaintiff, 
the  respondent^  moved  that  the  defendant^  the  appellant,  give  security  for  costs ; 
for  by  the  appeal  he  became  plaintiff  in  <*rror,  and  was  a  non-resident.  Shank- 
land,  J.,  denied  the  motion.    (Johnson  v.  YeomanSf  8  How.  140.) 

/  Where  the  appellants,  a  foreign  corporation,  gave  notice  of  appeal  under 
section  826,  without  giving  security  or  obtaining  any  order  on  the  subject,  the 
respondents  moved  for  an  order  that  the  appellants  (the  plain tifis)  file  security 
for  the  costs.  The  motion  was  denied.  (Steam  NavigtUion  Go,  v.  Weed,  8  How. 
49.) 

k.  A  foreign  government,  suing  in  a  oourt  of  this  State,  may  be  required  to 
give  security  for  costs.    (Refnthlic  of  Mexico  v.  Arranyoisj  8  Abb.  470.) 

/.  Foreign  ccrpor<Uwn.-^A  foreign  corporation,  before  commencing  an  action, 
should  file  security  for  eosts.  (2  R.  S.  457,  s.  1 ;  still  in  fnree,  10  How.  1.) 
Omitting  to  do  so  is  an  irregularity  only.  Which  can  at  any  time  be  cured  by 
filing  security,  (ffk  of  Michigan  v.  Jeeeup,  19  Wend.  10.)  In  that  case  it  was 
filed,  after  notice  of  motion  to  set  aside  the  proceedings  for  the  irregularity. 
The  court  held  it  to  be  in  time,  and  denied  the  motion.  A  judgment  by  default  in 
favor  of  a  foreign  corporation  will  not  be  set  aside  for  a  failure  to  file  security 
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lor  eosU  before  eommeDciog,  or  daring  the  pendeaey  of  the  action.    {MtrektuUa* 
JBTk  ▼.  MilU,  8  E.  D.  SmUh,  2ia) 

a.  Where,  in  a  sait  by  a  foreign  eorporatioo.  the  plaintifiiB  have  once  put  in 
the  M^curity  for  eoeta  required  by  statute,  they  cannot  be  ordered  to  file  new 
seeurity,  aUbough  the  sureties  on  the  origiaal  undertaking  become  inaolfent 
(Hartfi^d  Quarry  Co,  t.  FendUion,  4  Abbw  460 ;  see,  howeyer,  %  £dw.  Oh.  R. 
20&) 

6.  Security,  ^ekfm  io  be  demanded — It  has  been  supposed  that  the  defendant 
may  demand  security  at  auy  time  before  judgment  (1  £dw.  Oh.  R.  460);  and 
such  appears  to  be  the  yiew  taken  in  the  supreme  court  (Boyee  y.  Bate*,  8  How. 
496  ;  Abbott  r.  Smith,  lb.  468 ;  Butler  y.  Wood,  10  ib.  814) ;  but  in  the  superior 
court  a  different  rule  preyails.  Thua,  in  Florence  y.  Bulkley  (1  Due r,  705),  decided 
by  Boswortb,  J.,  and  approyed  on  consultation  with  the  other  judges,  the  motion 
was  not  made  until  after  the  cause  had  been  referred  and  noticed  for  hearing; 
and  it  did  not  appear  that  there  was  any  reason  for  making  the  motion  other 
than  such  as  existed  and  was  known  to  the  defendant  at  the  time  of  the  com- 
meneement  of  the  action:  it  was  held  that  the  motion  had  been  unreasonably 
delayed,  and  it  was  denied.  And  when  the  motion  was  not  made  until  after  the 
cause  had  been  several  times  noticed  for  trial  by  the  defendant  himself,  it  was 
held  the  defendant  had  waiyed  his  right  to  demand  security  for  oosts.  {Swan  v, 
MatthewSf  8  Dner,  618.)  Wheneyer  such  a  motion  has  been  unreasonably  delayed, 
the  granting  it  resta  in  the  sound  discretion  of  the  judge,    {lb,) 

«:  In  a  previous  case  in  tiie  superior  court,  where  there  had  been  a  default 
and  judgment,  and  the  latter  stooa  as  security,  the  defendant,  after  being  let  in 
to  def«*nd,  moved  for  security  for  costs,  and  the  motion  was  granted*  {O^rdner 
y.  Kelly,  1  Oode  Rep.  120;  2  Sand.  688.) 

dL  In  the  supreme  court  a  defendant  may  demand  security  for  costs  after  hi$ 
time  to  answer  has  expired.    {Abbott  y.  Smith,  8  How.  463.) 

e.  After  a  decision  overruliog  a  demurrer  to  the  complaint  with  leave  to  the 
defendant  to  answer  on  payment  of  costs,  the  defendant  is  not  in  a  condition,  at 
least  until  by  payment  of  cotte  he  hss  put  himself  in  a  position  to  be  permitted 
to  answer,  to  require  the  plaintiff  to  file  security  for  costs.  {Butler  v.  Wood,  10 
How.  814.) 

/.  Form  of  the  or<2fr.-— When  the  application  is  to  a  jndffe  at  chambers,  the 
order  should  be  in  the  alternative,  requiring  security  to  oe  filed  in  twenty  days, 
or  that  the  plain tiflf  show  cause  why  such  security  should  not  be  filed,  at  the 
next  special  term  thereafter,  with  a  stay  of  proceedings  in  the  mean  time ;  if 
made  otherwise  it  might  be  irregular.  {Broneon  v.  Freeman,  8  How.  498.)  In 
that  case  the  summons  was  served  January  10.  On  January  27,  the  defendant 
obtained  [ex  parte']  and  served  an  order  of  a  county  judge,  requiring  the  plaintiff 
to  file  security  for  costs  within  twenty  days.  On  January  81,  the  defendant 
obtained  from  the  same  judge,  and  served,  an  order  that  the  defendant  have  time 
to  answer  until  ten  days  after  the  plaintiff  has  filed  securities  for  costs,  and  the 
sureties,  if  excepted  to,  have  justtoed,  and  the  notice  of  such  justification  given. 
On  April  18,  the  plaintiff  filed  a  bond  as  security  for  costs,  with  an  affidavit  of 
justification,  and  served  a  copy  of  the  bond  and  affidavit  on  the  defendant's 
attorney.  On  April  22,  the  defendant  served  notice  of  excepting  to  the  suretiea 
No  notice  of  justification  was  subsequently  served,  and  on  May  17  the  plaintiff 
entered  judgment  as  for  want  of  an  answer.  The  defendant  moved  to  set  aside 
the  judgment  for  irregularity.  The  court  held  that  both  parties  had  been 
irregular,  and  ordered  the  judgment  set  aside.  The  defendant  was  irregular  in 
not  taking  the  order  to  file  security  in  the  alternative.  But  the  order,  although 
irregular,  could  not  be  disregarded ;  and  the  plainti£^  not  having  moved  to  set 
it  aside,  ought  to  have  ooniplied  with  it;  and  this  he  did  not  do.  *'  He  should 
have  obtained  a  new  affidavit  from  the  surety,  after  receiving  notice  of  the 
exception,  and  have  served  a  copy  of  that  affidavit  on  the  defendant's  attorney. 
Until  that  was  done  the  ten  days,  allowed  by  the  order  of  January  81st,  did  not 
eomm4*nce  to  run." 

y.  Effect  of  order. — "  The  effect  of  an  order  to  file  security  for  costs,  is  a  sua* 
pension  of  the  time  to  answer,  and  the  defendant  has  the  same  period  to  answer 
after  the  order  is  complied  with,  as  when  it  was  served."  (Brady,  J.,  in  note,  8 
Abb.  18.)    When  a  non-resident  plaintiff  givee  notice  of  an  application  to  the 
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ooart  (as  for  the  appobtmeot  of  a  receiYer),  and  before  the  time  for  making  the 
motion  the  defendant  obtains  an  order  staying  plaintiff's  proceedings  until  secu- 
rity for  costs  is  filed,  the  motion  cannot  be  made  until  sueh  seourity  is  given. 
{Price  V.  BetU,  6  Paige,  44.) 

et.  Where  a  defendant,  after  serving  a  notice  of  motion  for  eecuriiy  for  costs* 
and  before  the  day  on  which  he  proposes  to  move,  receives  notice  that  security 
has  been  filed,  with  a  copy  of  tbe  sureties*  affidavit  of  justification,  he  should 
countermand  his  notice ;  it  he  persists  in  moving,  he  will  be  charged  with  oosta. 
{Miekleihwaite  v.  Rhode*,  4  Sand.  Ch.  R.  434.) 

b.  The  bond, — ^The  bond  for  security  for  costs  need  not  follow  the  preeise  words 
of  the  statute,  but  it  will  be  sufficient  if  equally  favorable  to  tne  defendant 
(Smith  V.  NarwU,  2  Code  Rep.  14.)  It  should  be  executed  by  the  sureties  alone, 
-without  the  pluintiff.  (1  How.  100.)  One  surety  is  sufficient,  and  the  plaintiff's 
attorney  may  be  the  surety.  (4  Sand.  Gh.  R.  484.)  And  where  a  plaintiff  is 
ordered  to  file  security  for  costs^  and  files  an  undertaking  executed  by  two  sure- 
ties, if  the  sureties  are  excepted  to,  it  is  sufficient  for  one  to  justify.  (Riffgins 
T.  William*,  2  Daer,  678.)  This  applies  to  all  oases  of  an  order  requiring 
security  to  be  filed,  if  the  order  does  not  specifically  require  more  than  one 
•orety.    {lb.) 

e.  [The  justification  of  a  surety  is  bj  makine  an  affidavit  that  he  is  worth 
double  the  amount  mentioned  in  the  bond ;  and  if  such  an  affidavit  be  annexed 
to  the  bond  when  filed,  the  defendant  can  require  no  further  justification  by  the 
sureties.] 

d  If  the  surety  becomes  insolvent,  another  must  be  substituted.  (2  £dw.  Ch. 
R.  208.  See  4  Abb.  460.)  As  a  general  rule,  the  defendant  will  not  be  allowed 
to  have  the  security  increased  over  $260.  (1  How.  146.)  And  when  a  bond 
is  given  in  the  lowest  sum  the  statute  prescribes^  and  the  defendant  does  not 
object  to  it  within  twenty  days,  the  court  will  not  en|prtain  a  motion  to  increase 
the  amount  of  security.     (CaeteUano*  v.  Jone*,  4  Sand.  679.) 

e.  Effect  of  emitting  to  file  teeurity, — If  the  plaintiff  neglect  to  file  security 
after  an  order  for  him  to  do  so,  the  defendant  may  move  for  judgment  for  a 
dismiseal  of  the  complaint  (12  Wend.  295 ;  19  t6.  10 ;  Boyce  v.  Bate*,  8  How. 
496.) 

/.  Waiver  of  order. — ^The  defendant  waives  an  order  for  staying  the  proceed- 
inffs  until  security  for  costs  are  given,  by  putting  the  cause  on  the  calendar.  (2 
£dw.  Ch.  R.  494;  Boyce  v.  Baie*,  8  How.  496.) 

g.  LiMlitg  of  attorney  for  cost*. — In  Boyce  v.  Bate*  (8  How.  495),  the  plain- 
tiff was  a  non-resident  at  the  time  of  the  commencement  of  the  action ;  after 
issue  joined  and  after  the  county  of  trial  had  been  changed,  an  order  was  made 
on  the  defendant's  motion  requiring  the  plaintiff  to  file  security  for  costs  within 
forty  days,  and  staying  his  proeee<SngB  in  the  action  until  such  security  wrs  filed. 
Ko  security  was  filed,  and  after  the  expiration  of  the  forty  days  limited  by  the 
said  order,  the  defendant  noticed  the  cause  for  trial ;  and,  the  plaintiff  not  appear- 
ing when  the  cause  was  called,  the  defendant  moved  to  dismiss  the  complaint 
The  motion  was  granted,  and  judgment  entered  for  the  defendant  The  oefend- 
ant  demanded  payment  of  the  plaintiff's  attorney  of  the  amount  of  the  judgment, 
$81  60,  and  $10  costs  adjudged  against  the  plaintiff  on  a  motion  in  the  action. 
The  costs  not  being  paid,  the  defendant  moved  for  process  against  the  plaintiff's 
attorney  to  compel  payment  The  court  made  an  order  that  the  plaintiiBTs  attor- 
ney should  pay  the  amount  of  the  judgment  and  interest,  the  $10  awarded  on 
the  previous  motion,  and  $10  for  the  costs  of  the  motion  then  before  the  court, 
not  exceeding  in  the  whole  $100. 

h.  The  attorney  for  a  non-resident  plaintiff  is  only  liable  for  the  costs  in  cases 
where  the  plaintiff  is  a  non-resident  at  the  time  of  the  eommencement  of  the 
action  and  not  where  he  becomes  a  non-resident  pending  the  action.  And  there- 
fore in  order  to  compel  payment  of  costs  by  the  attorney  it  must  be  made  to 
appear  affirm<Uively  that  the  plaintiff  was  a  non-resident  at  the  time  the  action 
was  commenced  (jd^oir  v.  Brown,  9  How.  270);  and  the  plaintiff's  attorney  by 
continuing  the  action  after  the  plaintiff  becomes  a  non-resident,  does  not  render 
himself  liable  for  the  costs  incurred  subsequent  to  the  time  when  the  plaintiff 
became  such  non-resident    (Longy.  Hall,  1  Code  Rep.,  Xi.  S.,  115.^ 

i.  Action  on  bond. — ^If  the  plaintiff  fail  in  his  action,  and  the  defendant's  costs 
are  not  paid  according  to  the  condition  of  the  bond,  the  defendant  may  commence 
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an  aetion  on  the  bond  as  a  matter  of  conrse,  and  without  applying  to  the  court 
for  leave.  (7  Wend.  482.)  But  before  commencing  an  action  on  the  bond,  a 
demand  of  the  costs,  of  the  plaintiff  or  his  sureties,  is  necessary.  (5  Hill,  87 ;  1 
How.  100;  ib.  191 ;  see  1  Camea'  R.  139.) 

See  the  concluding  sentence  of  section  317,  and  note. 

a.  Municipal  eorp&ratiatu. — No  costs,  fees,  disbursements  or  allowance  shall 
be  recoTcred  or  inserted  in  any  judgment  against  municipal  corporations,  unless 
the  claim  upon  which  such  judgment  is  founded  shall  have  been  presented  for 
payment  to  the  chief  fiscal  officer  of  said  corporation,  before  the  commencement 
of  an  action  thereon.    (Laws  1869,  ch.  262,  s.  2.) 

§  304.  [259.]  (Am'd  1849.)  When  allowed  of  course  to  the 
jilaintif^. 

Costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a 
recovery,  in  the  following  cases : — 

1.  In  an  action  for  the  recovery  of  real  property,  or  when 
a  claim  of  title  to  real  property  arises  on  the  pleadings,  or  is 
certified  by  the  court  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty; 

3.  In  the  actions  of  which,  according  to  section  54,  a  court 
of  a  justice  of  the  p<«ice  has  no  jurisdiction  ; 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain- 
tiff shall  recover  fifty  dollars  or  more.  But  in  an  action  for 
assault,  battery,  false  imprisonment,  libel,  slander,  malicious 
prosecution,  criminal  conversation,  or  seduction,  if  the  plaintiff 
recover  less  than  fifty  dollars  damages,  he  shall  recover  no 
mord"  costs  than  damages.  And  in  an  action  to  recover  the 
possession  of  personal  property,  if  the  plaintiff  recover  less  than 
fifty  dollars  damages,  he  shall  recover  no  more  costs  than 
damages,  unless  he  recovers  also  property  the  value  of  which, 
with  the  damages,  amounts  to  fifty  dollars.  Such  value  must 
be  determined  by  the  jury,  court,  or  referee,  by  whom  the 
action  is  tried. 

When  several  actions  shall  be  brought  on  one  bond,  recog- 
nizance, promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case,  for  the  same  cause  of  action, 
against  several  parties  who  might  have  been  joined  as  defend- 
ants in  the  same  action,  no  costs  other  than  disbursements  shall 
be  allowed  to  the  plaintiff  in  more  than  one  of  such  actions, 
which  shall  be  at  his  election,  provided  that  the  party  or  par- 
ties proceeded  against  in  such  other  action  or  actions,  shall,  at 
the  time  of  the  commencement  of  the  previous  action  or  actions, 
have  been  within  this  State,  and  not  secreted. 
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Jfote  to  SubdiviHon  1. 

a.  When  doe*  a  claim  of  title  to  real  property  arise  ^^In  Heaton  y.  Jervis  (1 
Johns.  R.  146),  it  was  held  that  the  title  oame  Id  question  when  the  controTersy 
"was,  whether  the  defendant  had  a  right  of  way  or  not  over  lands  admitted  to  be 
the  plaintiff's  (2  Caines,  220) ;  where  the  issue  is,  whether  the  defendant  has  a 
right  by  prescription  to  OTerflow  the  plaintiff's  lands.  (Etatau  v.  Thtthill,  2 
Johns.  R.  185.)  In  Sing  y.  Annin  (10  Johns.  R.  802),  an  action  of  trespass  ^ruare 
elatuum /regit,  the  defendant  pleaded  that  the  plaintiff's  fences  were  insufficient; 
it  was  held  the  title  was  not  in  question.  In  Jackson  Y.Randall  (11  Johns.  R. 
406),  an  action  for  mesne  profite,  auer  the  trial  of  an  ejectment  suit,  it  was  held 
that  the  title  did  not  necessarily  come  in  question.  Title  could  only  come  in 
question  in  case  the  plaintiff  claimed  damages  for  occupation  prior  to  the  time 
of  the  demise  alleged  in  the  declaration  in  the  ejectment  suit  See  Brown  y. 
Beofield  (8  Barb.  289);  and  in  Tvmcliff  v.  Lawyer  (8  Cow.  882)  it  was  held  it  was 
not  sufficient  that  the  plaintiff  offered  evidence  pertinent  to  the  question  of 
title.  In  Huhhel  y.  Rochester  (8  Cow.  115),  in  trespass  on  wild  and  unoccupied 
lands,  on  the  trial,  defendant  admitted  plaintiff's  title;  held  neyertheless  it  was 
in  C|ne8tion  and  muBt  haye  been  proyed  but  for  the  admission  on  the  tnHl.  This 
decision  rested  on  the  ground  that  the  lands  were  wild,  and  that  plaintiff  must 
proye  title  to  establish  a  constructive  possession.  (Brown  y.  Majors,  7  Wend. 
495 ;  Gardner  y.  Heart,  1  Coms.  528.)  And  in  Brown  y.  Majors,  which  was  also 
in  trespass  on  land,  part  of  it  uninclosed  and  part  in  occupation,  it  was  held  the 
title  was  not  in  question.  In  Radlev  y.  Brice  (6  Wend.  589),  trespass  for  taking 
timber,  the  defendant  sought  to  justify  by  proof  of  a  right  of  common  of  estovers 
as  tenant ;  held  that  the  title  came  in  question. 

6.  In  Chandler  y.  Duane  (10  Wend.  568)  there  was  set  up  a  parol  license  to 
oy erflow  the  plaintiff's  land ;  held  the  title  did  not  come  in  question.  In  The 
People  y.  N,  Y.  Com.  Pleas  (18  Wend.  579),  in  trespass,  a  parol  license  to  enter 
the  plaintiff's  land,  to  repair  a  drain,  was  set  up;  held  the  title  did  not  come  in 
question.  In  Wiekham  v.  Seely  (18  Wend.  649),  trespass  for  entering  uninclosed 
land  coyered  with  water;  defence^  license  to  enter;  held  title  did  not  come  in 
question. 

e.  In  Dunekel  Y.Farley  (1  How.  180),  trespass  on  wild  lands^  plea  not  guilty, 
held  the  title  was  in  question. 

d  In  Bvmet  v.  Kelly  (10  How.  406)  the  complaint  alleged  a  forcible  entry 
into  the  house  of  the  plaintiff,  and  severinff  from  the  freehold  and  carrying  away 
and  converting  a  cooking-range  of  the  plaintiff.  The  defence  was  that  at  the 
time  of  the  alleged  trespass  the  premises  were  possessed  by  one  Reed,  and  not 
by  the  plaintiff,  and  alleged  a  license  to  enter  from  Reed,  and  that  the  said  range 
was  the  property  of  the  defendant.  On  the  trial,  the  plaintiff  offered  to  prove 
his  title  to  the  premises;  the  defendant  objected  on  the  ground  that  only  the 
possession  and  not  the  title  was  in  question.  The  court  admitted  the  evidence  to 
show  possession.  The  plaintiff  had  a  verdict,  damages  six  cents.  A  motion  by 
the  pliuntiff  for  a  certificate  that  the  title  came  in  question,  was  denied  ;  and  per 
Mitchell,  J.,  after  referring  to  the  oases  aboye  abstracted  and  some  others:  "The 
result  of  the  eases  seems  to  be  (1),  that  under  the  old  system  of  pleading,  if  the 
lands  were  wild,  the  plaintiff  could  not  prove  his  possession  without  proving  his 
title,  and  that,  thererore,  the  title  to  the  land  would  be  in  controversy  in  the 
case  of  soeh  lands  wheneyer  the  possession  was  in  oontroyersv.  (2)  But  if  the 
lands  were  not  wild,  although  they  were  nnoceupied,  proof  of  title  would  not  be 
necessary  in  proving  implied  possession.  (8>  That  under  the  old  system  of 
pleading,  a  d«fendant  in  trespass  put  in  issue  tne  right  to  the  possession,  as  well  as 
ike  fact  of  possession  ;  and  because  the  right  was  thus  put  in  issue,  the  title  to  the 
land  was  in  question.  (4)  But  under  the  present  system  nothing  is  in  issue  but 
what  the  answer  puts  in  issue ;  it  does  not  put  in  issue  the  right  to  the  possession, 
but  only  the  fact  of  possession;  the  title  to  the  land  is  not  in  question.  (5)  If 
the  answer  does  not  raise  the  question,  the  proof  cannot;  unless  &om  the  circum> 
stances  of  the  case  the  fact  of  possession  could  not  be  proved  without  proving 
the  right  to  the  possession.  (6)  In  this  case  the  plaintiff  in  his  complaint  did  not 
rely  on  his  title  to  the  land,  but  on  his  possession  of  It  merely ;  and  that  he 
alleeed  not  to  be  a  possession  as  implied  from  ownership,  but  a  possession  in  fact 
(7)  The  proof  of  a  title  not  necessary  to  the  plaintiffs  case,  not  alleged  in  the 
pleadings,  and  not  controverted  there,  and  not  disputod  at  the  trial,  although 
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allowed  by  the  judge  ex  abundanti  cauUla^  should  Dot  be  allowed  to  give  the 
plaintiff  costs,  as  if  the  defendant  had  questioned  his  title." 

a.  A  claim  of  possession  is  not  a  claim  of  title  to  land.  In  its  most  compre* 
hensive  sense,  the  term  title  embraces  the  possession,  bat  not  in  the  sense  used  in 
the  code  (§  304).  As  there  used,  it  is  nothing  less  than  an  assertion  of  a  right  of 
possession.  An  action  to  recover  damafi;ee  for  the  diversion  of  water  from  land 
of  which  the  plaintiff  allies  he  is  the  owner  and  in  possession,  does  not  involve 
a  claim  of  title.     {Rathb<ms  v.  MeConnell^  20  Barb.  311.) 

h.  Where  the  claim  of  title  to  real  property  ari»es  on  the  pleadings,  and  the 
plaintiff  recovers  a  verdict^  he  is  entitled  to  costs,  of  course.  And  in  such  a  case 
the  defi^dant  cannot  relieve  hiihself  of  his  liability  for  the  costs,  by  admitting 
the  title  on  the  trial.     {NUm  y.  Linddey,  8  How.  188;  1  Duer,  6ia) 

c.  Where  the  complaint  alleged  that  in  the  year  1847,  and  until  the  com- 
mencement of  this  action,  the  plaintiff  was  seized  in  fee  of  certain  lands,  and  that 
afterwards  the  defendant  committed  a  trespass  thereon.  The  answer  was  a 
general  denial,  and  leave  and  license  of  plaintiff's  agent  And  per  Duer,  J.:  "I 
am  of  opinion  that  the  question  of  tide  arises  upon  the  pleadings.** 

d.  Where  the  complaint  alleged  that  the  defendant  entered  the  plaintiff's 
close  and  took  and  converted  certain  pei'sonal  property  therein,  the  answer  ad- 
mitted the  plaintiff's  title  to  part  of  tne  close  mentioned  in  the  complaint,  and 
denied  his  title  as  to  the  resiaue,  and  justified  the  entry  on  the  whole  close.  The 
verdict  was  special,  as  follows:  The  jury  find  for  the  defendant  on  the  question 
of  title  put  in  issue,  and  a  verdict  for  fi^y  cents,  in  favor  of  the  plaintiff,  for  the 
conversion  of  the  personal  property.  On  motion  at  special  term,  an  order  was 
made  that  plaintiff  recover  full  costs.  From  this  order  the  defendant  appealed, 
and  the  general  term  reversed  the  order.    (Burhana  v.  Jlbbitt,  7  How.  74.) 

On  this  subject  see,  further,  note  to  section  65,  page  45,  ante, 

e.  The  only  proper  evidence  that  title  came  in  question  on  the  trial  is  the  cer- 
tificate of  the  judge  who  tried  the  cause,  or  an  entry  in  the  minutes,  unless  the 
pleadings  show  it.  (Mayor,  dtc,  of  If.  7.  v.  Hilhburg,  2  Code  Rep.  162 ;  NUeB  v. 
LindsUy,  1  Duer,  610;  8  How.  183;  Burhafu  v.  TibbUti,  7  How.  75.)  The  certi- 
ficate may  be  made  nunc  pro  tune  even  after  appeal  to  the  general  term.  {Sny- 
der V.  Beyer,  8  £.  D.  Smith,  248.) 

Note  to  Sttbdivision  2. 

/.  Where  the  plaintiff  brought  an  action  in  the  nature  of  replevin,  to  recover 
the  possession  of  a  horse,  the  referee  before  whom  the  cause  was  tried,  found  for 
the  plaintiff  six  cents  damages,  and  assessed  the  value  of  the  horse  at  twenty-five 
dollars.  The  plaintiff  proceeded  to  have  his  costs  adjusted  at  the  like  sum  of 
twenty-five  dollars^  supposing  that  he  was  entitled  to  as  much  costs  as  the  value 
of  the  propertyand  damages.  The  defendant  moved  to  reduce  the  costs  to 
twelve  centA.    The  motion  was  granted.    (Minks  v.  Wolf,  8  How.  288.) 

Note  to  Subdivisions  8  and  4. 

y.  There  is  no  provision  in  the  code  saving  from  the  operation  of  this  section 
cases  pending  at  the  time  of  its  adoption;  and,  therefore,  in  an  action  for  an 
assault,  commenced  while  the  code  of  1848  was  in  force,  and  decided  after  the 
passage  of  the  code  of  1849.  where  the  plaintiff  recovered  six  cents  damages,  it 
was  held  that  he  was  entitled  to  no  more  costs  than  damages.    (Stone  v.  Duffy, 

1  Code  Rep.,  N.  S.,  129;  Keatiiw  v.  Anthony,  ib.  238;  Holmes  v.  St.  John,  2  Code 
Rep.  46.)    The  same  was  deoided  in  an  action  for  libel.    (Taylor  v.  Gardner, 

2  Code  Rep.  47  ;  Belding  y.  Conklin,  ib.  112;  4  How.  196;  Whseler  v.  Westgate, 
ib.  269) 

h.  There  is  no  rule  as  to  costs  applicable  to  actions  of  trespass,  whioh  is  dif- 
ferent from  that  which  applies  to  otner  actions  for  the  recovery  of  money.  In 
all,  the  recovery  must  be  at  least  $60,  or  the  plaintiff  cannot  have  coeta.  (Smith 
y.  £eeler,  8  How.  66.) 

».  In  the  case  of  an  action  in  the  supreme  court,  against  a  justice  for  a  false 
return,  if  the  plaintiff  recover  less  than  $60,  the  defendant  is  entitled  to  costs, 
although  such  an  action  is  not  within  section  63  ( Worden  y.  Brown,  14  How. 
827),  and  the  same  was  held  in  an  action  against  a  sheriff  for  not  returning  an 
execution.    (Laughran  v.  Orser,  16  id  281.) 
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a.  Where  the  action  was  on  a  promissory  note  for  $200  and  interest,  the 
plainti£f  admitted  payments  and  off-eets,  but  claimed  a  balance  of  $95  85.  The 
cause  was  referred,  and  the  referee  reported  that  the  principal  and  interest  on 
the  note  amounted  to  $268  60,  and  that  the  payments  and  set-off  amounted  to 
$253  40,  leaving  due  the  plaintiff  $6  20.  The  question  was  whether  the  plain- 
tiff was  entitled  to  costa  He  contended  that  he  was,  because  the  total  accounts 
of  the  parties  proved  on  the  trial  exceeded  $400.  Harris,  J.,  however,  held  that 
the  plaintiff  was  not  entitled  to  costs:  "The  plaintiff  only  claimed  $95  85.  He 
admitted  the  residue  of  the  note  had  been  satisfied  The  only  matter  in  dispute 
was  the  amouDt  to  be  allowed  the  defendant  It  is  in  no  sense  true,  therefore, 
that  the  sum  total  of  the  accounts  of  both  parties  proved  on  the  trii^  exceeded 
$400."    {Hoodies  v.  Brundape,  8  How.  268.) 

b.  A  plaintiff  who  sues  in  a  court  of  record  in  an  action  arinng  on  contract, 
for  the  recovery  of  money  only,  and  proves  contested  demands  which,  with  those 
estabUshed  by  defendant,  exceed  $400  in  amount,  is  entitled  to  costs,  although  he 
recover  less  than  $50.  Thus,  where  the  plaintiff  demanded  $657  76  and  interest. 
On  the  trial,  the  amount  was  admitted  to  be  $882  97.  Defendant  establish^  d  a 
set-off  to  $831  82,  and  the  plaintiff  had  judgment  for  $1  15, — ^held  he  was  enti- 
tled to  his  costs.  (SHlioeU  v.  StapUf,  6  Daer,  691.)  Demands  admitted  on  the 
trial  ATeproved.    (Id.) 

c.  Where  the  plaintiffs  sued  in  the  superior  court  for  $414  51,  and  were 
allowed  only  $120,  and  the  defendant  set  tip  a  counter-claim  of  $98  88,  and  was 
allowed  $78  24,  and  for  the  balaoce,  $41  76,  the  plaintiffs  recovered,— held  that 
the  defendant  was  entitled  to  costs.  (Sprinp  Valley  Shot  and  Lead  Co.  v.  Jaekton, 
2  Sand.  622.)  And  where  the  plaintiff  claimed  $386,  the  defendant  set  up  pay- 
ment and  counter-claim  $200.  On  the  trial  plaintiff  established  his  claim  to  the 
amount  of  $260  92,  and  defendant  payment  to  the  amount  of  $95  85,  and  counter- 
claim to  the  amount  of  $186  48.  The  actual  demands  therefore  were  less  than 
$400,  namely,  $397  35, — held  that  the  defendant  was  entitled  to  costs.  {Crimy. 
CronJchiU,  15  How.  250.) 

d.  Where  in  an  action  on  contract  to  recover  money  only,  the  plaintiff  claims 
over  $50,  but  recovered  less  than  $50,  he  must  pay  costs  as  a  matter  of  course. 
{Peet  V.  Worth,  1  Bosw.  653 ;  Land^herger  v.  Mc^etie  Telegraph  Co.,  8  Abb.  86.) 

e.  An  action  by  a  judgment  creditor  to  set  aside  transfers  of  property  made 
by  the  debtor,  and  to  procure  the  appointment  of  a  receiver  of  sudii  property, 
its  proceeds  and  profits,  and  to  compel  the  assignee  to  deliver  such  property  and 
proceeds,  Ac.  to  the  receiver,  is  not  an  action  "  for  the  recovery  of  money  "  within 
subdivision  4  of  section  304,  nor  section  308.  Those  words  are  used  in  the  same 
sense  in  both  sections,  and  do  not  include  actions  in  which  relief  other  than  a 
judgment  for  money,  must  be  granted  to  enable  a  plaintiff  to  maintain  the  action ; 
these  words^  as  here  used,  mean  an  action  in  which  the  plaintiff  merely  seeks  to 
recover  a  judgment  for  a  sum  named.     (Buchanan  v.  Morrell,  18  How.  296.) 

/.  Where,  in  an  action  upon  contract,  the  plaintiff  recovers  less  than  $50,  but 
extinguishes  a  counter-claim  set  up  in  the  answer  which  exceeds  that  amount, 
neither  party  is  entitled  to  costs.  (Kali  v.  Lignot,  8  Abb.  190;  affirming  S.  G. 
id  88;  12  How.  586.)  * 

g.  An  action  brought  to  enforce  a  lien,  in  which  the  plaintiff  claims  not 
poBsession  of  the  property  subject  to  the  lien  but  judgment  for  the  amount  of  the 
debt^  is  an  action  fur  the  recovery  of  money  (Trutt  v.  Perton,  8  Abb.  84),  and  the 
court  has  no  discretion  over  the  costs.     Where,  in  such  an  action,  the  plaintiff 

S roved  a  claim  of  $40,  and  the  defendant  a  counter-claim  of  $39,  held  that  the 
efendant  was  entitled  to  costs. 
h.  In  suits  by  city  authorities  in  the  supreme  court,  even  to  enforce  the  assess- 
ment laws,  if  the  plaintiffs  recover  less  than  $50  damages,  they  can  recover  no 
more  costa  than  damages.    (This  was  the  decision ;  the  ease.  Mayor,  dte.,  of  N.  Y. 
T,  JBUUbvrgh,  2  Code  Rep.  152,  is  erroneously  reported.) 

t.  A  distinction  was  attempted  between  costs  and  aisbnrsements,  and  it  was 
held,  that  although  where  the  plaintiff  obtained  a  verdict  for  lees  than  $50,  he  was 
not  entitled  to  costs,  he  might  nevertheless  recover  his  disbursement  a  (Neurton  v. 
Sweefa  jEx*or8,  2  Code  Rep.  61.)  But  it  was  previously  held,  io  Svfift  v.  DeWiti, 
(I  Code  Rep.  25),  and  subsequently,  in  Belaing  v.  Conklin,  Wheeler  v.  Westgate, 
Stone  V.  JDuffy,  and  Keating  v.  AnXkuny  (anJte,  p.  428  g\  that  where  a  party  was  not 
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entiUed  to  eoftU,  he  iras  not  entitled  to  difbanementa.    Goets  inolnde  diabnne- 

menta.     {Peet  v.  Worthy  1  Boew.  668.) 

a.  The  word  "  recover^  means  what  shall  be  aoseesed  as  damages,  eo  wnmine, 
{Van  Uornt  v.  Petriey  2  Caines'  R.  218 ;  Seaman  v.  Bailey,  ib.  214.)  Before  the 
code,  it  was  said  that  the  amount  of  the  judgment  reeovered  was  the  test  to 
determine  the  right  to  costai  (12  Wend.  189;  8  Johnsw  R.  Ill ;  18  id.  846;  18 
Wend.  660;  2  Hill,  127  n.;  1  How.  186.) 

h.  This  section  does  not  apply  to  foreclosure  suits.  (OaUagher  y,  Sgan,  2 
Sand.  742 ;  8  Code  Rep.  208.) 

e.  Where,  in  an  action  on  a  joint  promissory  note,  brought  against  the  repre- 
sentatives of  ooe  of  the  deceased  joint  debtors,  and  the  surriTing  joint  debtor, 
the  survivor  being  alleged  to  be  insolvent^  the  plaintiff  recovered, — held  that  he 
was  entitled  to  costs,  and  that  the  case  was  not  within  the  provisions  of  the 
revised  statutes  (2  R. 3. 4  ed.  272  [^90]),  respecting  eoets  against  executors.  {York 
T.  Peck,  9  How.  201 ;  and  see  section  817  and  note.) 

d.  In  an  action  for  damages  for  taking  personal  property  the  plaintiff  reoovered 
six  cents  damages  which  were  paid  at  the  triaL  Defendant  entered  judgment 
for  his  costs.  On  plaintiff's  motion  to  set  aside  that  judgment, — held  that  de- 
fendant's proper  coarse  would  have  been,  if  plaintiff  refused  to  ent^r  judgment, 
to  move  for  leave  to  enter  judgment  for  his  costs;  yet  it  would  be  useless  to  set 
aside  the  judgment^  as  he  would  be  entitled  on  the  same  papers  to  have  leave  to 
re-enter  it,  therefore  ihe  motion  was  denied  without  coats.  {Hunell  v.  Ortfin^ 
1  Abb.  89.) 

a.  Where  two  or  more  defendants  are  sued  on  a  joint  liability,  and  one  suffers 
judgment  by  default,  and  the  other  defends  unsuccessfully,  but  one  judgment 
can  be  entered,  and  the  defendants  are  equally  liable  for  the  whole  costs. 
(  Warner  v.  Ford,  17  How.  64.) 

§305.  [260.]     When  aUowed  to  defendafU. 

Costs  shall  be  allowed  of  coune  to  the  defendant,  in  the 
actions  mentioned  in  the  last  section,  unless  the  plaintiff  be 
entitled  to  costs  therein. 

/.  **  Section  306  of  the  code  is  confined  to  the  actions  mentioned  in  section 
804,  which  does  not  apply  to  foreclosure  suits,  as  is  ahown  by  the  language  of 
section  808.*'  (Sandford,  J.,  Gallagher  v.  JSagtm,  2  Sand.  742.)  In  a  foreclosure 
suit,  the  court  will  permit  the  plaintiff,  on  receiving  his  debt  and  costs,  to  dis- 
miM  his  suit,  without  paying  costs  to  junior  incumbrancers,  who  have  appeared 
to  protect  their  rights.  So,  as  to  the  mortgagor  f>ersonally  liable  for  the  debt, 
who  has  conveyed  the  mortgage  premises  subject  to  its  payment.    {Ib,) 

g.  Sections  806  and  806  Appl:^  as  well  to  appeals  as  to  original  suits.  Where 
there  are  two  defendants,  and  judgment  is  afiirmed  as  to  one,  and  there  is  a 
complete  reversal  as  to  the  other,  the  reversal,  in  the  absence  of  any  special 
circumstances,  will  be  with  costs.  {Jionigomerg  Co.  Bank  y.  Albany  CUy  Bank, 
8  Selden,  466.) 

A.  In  an  action  for  tort  against  two,  where  there  is  a  verdict  in  £avor  of  one 
defendant,  and  in  favor  of  the  plaintiff  against  the  other  defendant,  the  defendant 
prevailing  Ib  entitled  of  course  to  costs  under  section  806.  {Decker  ▼.  Oardner, 
4  Selden,  29 ;  Danish  t.  Lyon9,  6  id.  649 ;  Einde  v.  Meyert,  4  How.  866 ;  Brown 
V.  Bowen,  16  id.  644 ;  see,  contra,  BtUkley  v.  Smith,  1  Duer,  704.)  And  this  is  so, 
although  the  defendant  acquitted  was  absent  from  the  State  at  the  time  of  the 
trial,  but  his  co-defendant  iiad  in  charge  the  preparation  of  the  cauise  for  trial, 
and  the  witnesses  were  subp<Bnaed  and  attended  for  both  defendants  {Brown  r. 
Botoen,  16  How.  644) ;  and  in  an  action  on  contract  against  two,  if  the  plaintiff 
fails  as  to  one  defendant,  he  is  entitled  to  his  costs  of  course.  {Cuyler  v.  CoatB, 
10  How.  141 ;    WiUiame  v.  Hwaan,  13  td  188 ;  6  Duer,  668.) 

t.  Where  the  defence  of  infancy  is  set  up  by  one  of  several  defendanta,  the 
plaintiff  may  as  to  him  discontinue  the  action  roUhout  coUt,  on  application  to 
the  court  before  trial ;  but  if  he  goes  to  trial  and  compels  the  defendant  to 
establiflh  his  defenoe  of  infancy,  then  tiie  plaintiff  must  pay  the  costs.    {CuyUr 
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▼.  CoaU^  10  How.  HI.)  Where  two  are  saed  on  a  joint  debt  and  the^  answer 
fieparatdly,  one  pleading  infancy,  they  thenceforth  eeaee  to  be  '*nnited  in  inter- 
est **  within  section  806.  In  auch  a  oaae'the  judge  on  the  trial,  on  the  fact  of 
infancy  being  proved,  may,  in  hia  diaeretion  perhiit  the  plaintiff  to  discontinue 
the  action  aa  against  sach  infant  without  coata.  (ButUr  t.  JTorrta,  I  Boew.  829.) 
See  note  to  section  886 ;  and  aa  to  coats  after  an  offer,  aee  aection  885  and 
note. 

§306.  [261.]  (Am'd  1849— 1851.)  Whm  allowed  to  eitJufr 
party  in  the  discretion  of  the  court. 

In  other  actions  costs  may  be  allowed  or  not,  in  the  discre- 
tion of  the  court. 

In  aU  actions  where  there  are  several  defendants  not 
nnited  in  interest,  and  making  separate  defences  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  all, 
the  court  may  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor,  or  any  of  them. 

In  the  following  cases  the  costs  of  an  appeal  shall  be  in 
the  discretion  of  the  court : 

1.  When  a  new  trial  shall  be  ordered ; 

2.  When  a  judgment  shall  be  affirmed  in  part,  and  reversed 
in  part. 

Ow  The  "  other  actioni*  referred  to  in  thia  aection,  are  equity  causes  of  action. 
{IRne9  y.  Myers,  4  How.  856 ;  3  Code  Rep.  48.) 

6.  Severai  de/endanU  not  united  in  interest  making  separate  defences  by  separaite 
answers, — Where  two  def«ndanu  appear  by  the  same  attorney,  but  pat  in  sepa- 
rate anawera,  and  the  plaintiff  aucceeda  in  the  action,  either  after  a  yerdict  in 
hia  favor,  on  demurrer,  or  otherwise,  he  can  haye  but  one  bill  of  coata.  {Lat?iam 
y.  Bliss,  14  How.  416 ;  Bud  y.  Jay,  IZ  id,  88 ;  Phipps  y.  Van  Cott,  16  tdL  100 ; 
Bradm  y.  Kakhaiser,  1  Ck>de  R.,  N.  &,  129 ;  Walker  y.  Bussell,  16  How.  61 ; 
Tracy  y.  Stone,  8  Code  R.  78 ;  aee,  contra,  Oomstoek  y.  Halle^  4  Sand.  671.)  So, 
if  the  defendanta  appear  by  different  attorneya,  but  pending  the  action,  the 
defendants  unite  in  employ  ins  the  aame  attorney,  but  one  bill  of  coata  can  be 
allowed  them  if  they  sucoeea  (Oastellanos  y.  BeauvUle,  2  Sand.  670;  8  Code 
R.204.) 

e.  But  where  in  actions  of  tort  separate  defences  are  made  by  seyeral  defend- 
ants [by  separate  attorneys],  in  good  faith,  and  not  for  coata,  each  ia  entitled  to 
a  full  bill  of  coata  on  aueoeeding  in  the  auit  {Oastellanos  y.  Beauville,  2  Sand. 
670;  8  Code  Rep.  204;  Oolomb  r.  OaldwU,  1  Code  Rep..  N.  S.,  41.)  Where  in  an 
action  for  an  aaaault  and  battery  against  seyeral  defendanta,  who  appeared  and 
anawered  jointly  and  by  one  attorney,  the  plaintiff  recovered  against  aome  of  the 
defendanta  only,  and  to  an  amount  not  aufficient  to  carry  coaia,  held  that  the 
defendanta  who  had  judgment  in  their  favor  were  entitled  to  coata.  {Stone  v. 
Ih^y,  1  Code  Rep.,  ».  a,  129). 

d.  Where  in  an  action  againat  aeveral  defendanta  aued  jointly,  one  of  them 
appeara  and  demara  to  the  complaint  and  the  other  defendanta  appear  by  a 
different  attorney  and  put  in  a  joint  anawer,  and  judgment  ia  given  tor  the  de- 
fendant on  the  demurrer  and  the  complaint  ia  diamiased,  and  judgment  thereon  in 
favor  of  the  other  defendants,  two  aeparate  billa  of  coata  are  taxable  againat  the 

Slaintiff     ( WUbur  v.  WUtsey,   12  How.  606 ;   Broome  General  Term,  Gray» 
[aaon,  andBalcolm,  JJ.)    But  where  in  auch  a  caae  aome  of  the  defendanta,  who 
have  jointly  answered  appear  by  different  attorneys  on  the  argument  of  th« 
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appeal  taken  by  the  pUintiff  to  the  eeneral  teim,  they  cannot  reeorer  separate 
billB  of  eoste  od  affirmance  of  the  judgment    {Id.) 

a.  Several  defendants  appearing  by  different  attorneys  who  are  partners,  are 
entitled  if  they  succeed,  to  only  one  bill  of  costs  {KrofU  ▼.  EoekefelUr,  1  Code 
Rep.,  N.  S.,  177) ;  and  where  in  an  action  against  seyeral  defendants  alleged  to  be 
jointly  liable  on  oontract,  two  of  the  defendants  appeared  by  one  attomev,  and 
the  other  defendant  appeared  by  another  attorney,  who  was  clerk  in  the  office  of 
the  former  attorney,  and  the  defendant  succeeded,  but  one  bill  of  eosts  waa 
allowed.     {Perry  v.  LiviTi^tion,  6  How.  404.) 

6.  Where  in  a  suit  against  three,  for  the  recovery  of  money,  two  suffer  judg- 
ment by  default,  and  the  third  defends  the  suit  and  has  a  yerdiot  in  hu  favor,  he 
is  entitled  to  costs  against  the  plaintiff.    {Comstock  v.  Bayard,  2  Sand.  705.) 

c.  The  defendants  being  sued  as  drawers  and  endorsers  of  a  note,  and  having 
put  in  a  jeint  defence,  and  judgment  having  been  entered  for  the  plaintiff  against 
two  of  the  defendants,  and  the  plaintiff  having  discontinued  as  to  the  other  de- 
fendant, such  defendant  is  not  entitled  to  costs ;  because  he  did  not  sever  in 
his  defence,  but  joined  with  the  others.  {Stafford  v.  Onderdonk,  2  Code  Rep. 
116.) 

d.  CotU  in  the  discretion  of  the  court, — Costs  are  in  the  discretion  of  the  court  in 
an  action  to  vacate  the  award  of  arbitrators.  (  Wood  v.  Brooklyn  J^ire  Ine,  Oo.^ 
10  How.  164.)  In  an  action  brought  after  an  irregular  levy  and  sale  on  execu- 
tion, to  enjoin  the  parties  from  perfecting  the  sale,  and  to  recover  damages  for 
the  injury  already  done.  {Sunney  v.  Boach,  4  Abh.  16.)  In  an  action  against 
a  mere  stakeholder  {Magleson  '^.Clarke,  2  Abb.  864).  In  an  action  where  the  de- 
fendant sacceeds  on  the  trial  on  a  ground  that  might  have  been  taken  advantage 
of  under  section  164  {BridaeY,  Payson,  6  Sand.  217).  In  actions  of  foreclosure 
{Bartoto  v.  Cleaveland,  16  mw.  864  ;  7  Abb.  889).  On  appeal  where  a  new  trial 
is  granted  (8  Duer,  669). 

e.  The  court  has  no  discretionary  power  to  charge  either  party  with  the  entire 
costs,  in  partition,  upon  the  ground  that  he  has  unreasonably  refused  to  make 
partition  by  deed.    {McQowan  v.  MorroWf  8  Code  Rep.  9.) 

/.  In  an  action  against  several  as  joint  debtors,  where  the  costs  are  in  the  dis- 
cretion of  the  court,  and  where  each  defendant  appears  by  a  separate  attorney 
and  counsel,  and  the  judgment  is  for  the  defendant,  the  court  will  not  allow  full 
costs  to  each  defendant  as  of  course.  Thus,  where  the  action  was  against  seven 
different  insurance  companies  who  each  appeared  by  separate  attorney  and  coun- 
sel, on  judfrment  in  favor  of  the  defendants,  only  three  sets  of  costs  were  allowed. 
And  per  Mitchell,  J. :  "  The  fact  that  the  defendants  are  incorporated  companies, 
and  have  each  their  own  attorney,  gpves  them  no  greater  right  than  private 
individuals  have.'*    ( Wood  v.  Brooklyn  Fireint,  Co.,  10  How.  164.) 

See  notes  to  sections  804,  806. 

§307.  [262.]  (Am'd  1849—1851—1852—1857—1858— 
1869.)    Amount  of  costs  allowed. 

When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff  for  all  proceedings  before  notice  of  trial 
(including  judgment  when  rendered). 

Id  an  action  where  judgment  upon  failure  to  answer  may 
be  had  without  application  to  the  court,  ten  dollars ;  in  an 
acjion  where  judgment  can  only  be  taken  on  application  to  the 
court,  fifteen  dollars;  and  two  dollars  for  each  additional 
defendant  upon  whom  process  shall  have  been  served,  except 
in  actions  for  the  foreclosure  of  a  mortga^e^  the  aUowance  for 
additional  defendants  is  limited  to  ten  such  defendants,^  and  in 
other  cases  to  five  such  defendants. 
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2.  To  the  defendant  for  all  proceedings  before  notice  of 
trial,  ten  dollars. 

3.  To  either  party  for  all  subsequent  proceedings  before 
trial,  ten  dollars. 

4.  To  either  party  for  the  trial  of  an  issue  of  law,  fifteen 
dollars ;  for  every  trial  of  an  issue  of  fact,  twenty  dollars. 

5.  To  either  party  on  appeal  except  to  the  court  of  appeals, 
and  except  appeals  in  the  cases  mentioned  in  section  349,  be- 
fore argument,  fifteen  dollars;  for  argument,  thirty  dollars; 
and  the  same  costs  shall  be  allowed  to  either  party  before  argu- 
ment, and  for  argument,  on  application  for  judgment^  upon 
special  verdict^  or  vpon  verdict  ^ui^ect  to  the  opinion  of  the 
courty  as  for  a  new  trial  on  a  case  made,  and  in  cases  where 
exceptions  are  ordered  to  be  heard  in  the  first  instance  at  a 
general  term,  under  the  provisions  of  section  265. 

6.  To  either  party,  on  appeal  to  the  court  of  appeals,  before 
argument,  twenty-five  dollars ;  for  argument,  fifty  dollars ;  a^ 
when  a  Judgment  is  affirmed,  the  court  may,  in  its  discretion, 
also  award  damages  for  the  dday,  not  exceeding  ten  per  cent, 
vpon  the  amownt  of  the  Judgment, 

7.  To  either  party  for  every  circuit  or  term,  not  exceeding 
fit^e  circuits,  and  jive  special  and  jive  general  terms,  at  which 
the  cause  is  necessarily  on  the  calendar,  and  is  not  reached  or 
postponed,  ten  dollars. 

But  in  an  action  hereafter  brought  to  recover  dower,  before 
admeasurement  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  coats  unless  it  appear  that  the  dower 
was  demanded  before  the  commencement  of  the  action,  and  was 
refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceed- 
ings under  chapter  two,  title  twelve,  of  the  second  part  of 
this  code  [§§  375  to  381],  as  upon  the  commencement  of  an 
action. 

.  The  amendment  of  1868  was  tlie  ad«.Htioii  of  the  words  in  italics  to  snbdi- 
Tisions  5  and  6,  and  the  Bubstitntion  in  subdivision  7  of  the  words  in  iialict  for  the 
word  three.  The  amendment  in  1869  was  the  addition  of  the  words  in  italict  to 
subdivision  1. 

N^ote  to  Subdivision  1. 

a.  The  amount  of  costs  $10  or  $15,  before  notiee  of  trial  does  not  depend  on 
the  fact  whether  an  application  is  made  to  the  court  or  not,  or  whether  tae  it  sue 
is  such  that  application  to  the  court  would  be  neceaaary  ;  but  on  the  nature  of 
the  action  and  the  mode  of  service^  without  reference  to  the  pleadings,  (Pardee  r. 
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SeheMk,  11  How.  600  ;  Van  Valkmbwg  ▼.  Van  Schaick,  %  id.  272  ;  PeopU  t. 
Van  Deuten,  2  Code  Rep.  7  ;  Candee  y.  Offilvie,  6  Daer,  668.)  Hie  cases  to  the 
contrary  {LawreTiee  r.  Davis,  1  How.  864 ;  OmUd  t.  Carpenter,  id.  97)  are  OTer- 
mled. 

a.  If  an  attorney  has  been  actually  employed,  thoneh  no  notice  of  retainer 
has  been  giyen,  the  defendant  is  nevertheleaa  entitled  to  $10  costs ;  and  the 
plaintiff  cannot  discontinue,  except  on  payment  of  such  costs.    (Fotter  y.  Bowen, 

1  Code  Rep.,  N.  S,,  236.)  The  retaining  an  attorney  is  a  proceeding  in  the  cause, 
and  entitles  defendant  to  costSb    (lb.) 

Note  to  Sfihdivinon  2. 

b.  The  fee  for  all  subsequent  proceedings  before  notice  of  trial,  is  not  charge- 
able until  the  action  has  been  noticed  for  trial  {Bedell  y.  Powellt  8  Code  Rep.  61 ; 
Morrison  v.  Jde,  ib.  27  ;  Burnett  v.  West/all^  16  How.  430) ;  and  on  payment  or 
tender  to  the  defendant  of  $10  and  disbursements,  the  plaintiff  may,  at  any  time 
before  the  cause  is  noticed  for  trial,  discontinue  the  action.    (Ib.) 

Note  to  Subdivision  8. 

c  The  charge  after  notice  of  trial  is  taxable  but  once,  although  the  cause  is 
more  than  once  noticed  at  the  circuit,  or  upon  a  reference.  (Perry  r.  Ltvingsttm, 
6  How.  404  ;  Jackson  y.  MeBwmev,  ib.  408.) 

'd.  Where  a  yerdict  was  set  aside  on  payment  of  the  costs  of  the  circuit,  held, 
that  in  such  costs  might  be  included  the  fee  for  all  proeeedings  aubaequent  to  the 
notice  of  trial.     (Mitchell  y.  Westerveltt  id.  266.) 

e.  Where  in  an  action  against  several  defendants,  the  cause  had  been  noticed 
and  put  on  the  calendar  by  one  of  the  defendants,  but  had  neyer  been  noticed  or 
put  on  the  calendar  either  by  the  plaintiff  or  the  other  defendant, — ^held,  that  as 
to  that — the  other — defendant,  the  case  had  neyer  been  noticed,  and  that  on  hia 
obtaining  an  order  dismissing  the  complaint  as  to  him,  be  was  not  entitled 
to  the  fee  for  all  subsequent  proceedings  before  trial  (JUlspcnigh  y.  Dick,  8 
How.  88.) 

/.  On  costs  of  amending  after  decision  upon  a  demurrer,  the  successful  party 
is  entitled  to  charge  for  proceedings  before  notice  of  trial.    (Hendricks  y.  JBouck, 

2  Abb.  860.) 

Note  to  Subdivision  4. 

g.  Where  questions  of  law  arise,  pending  the  trial  of  an  issue  of  fact,  and  the 
presiding  judge  reserves  such  questions  for  further  consideration,  and  such  ques- 
tions are  subsequently  decided  at  special  term,  ae  a  motion  founded  on  the 
judge's  minutes,  the  successful  party  is  entitled  to  include  in  his  costs  $16,  as  for 
the  trial  of  an  issue  of  law.    (  Waterbury  y.  Westervelt,  1  Code  Rep.,  N.  S^,  216.) 

h,  **  I  am  inclined  to  think  the  provision  allowing  a  specific  fee  for  the  tri*l 
of  an  issue,  should  he  so  construed  as  to  entitle  the  prevailing  party  to  that  fee 
as  often  as  the  cause  is  brought  to  a  bearing  upon  the  merits  under  the  issue 
that  has  been  made.  Thus,  if  an  issue  of  fact  oe  brought  to  trial,  and  for  any 
cause  a  juror  is  withdrawn,  or,  being  unable  to  agree,  the  jury  is  discharged 
without  rendering  a  verdict,  the  party  who  is  finally  successful  would,  undoubt- 
edly, be  allowed  a  trial  fee  though  the  trial  did  not  result  in  a  decision.  (Harris, 
J.,  Mlsworth  V.  Gooding,  8  How.  4 ;  and  see  Van  Sehaick  v.  Winn,  ib.  6 ;  PotS' 
dam  R.  R.  Go.  v.  Jacobs,  10  id  464.)  Upon  the  decision  of  a  demurrer  noticed 
as  frivolous  under  section  247,  the  prevailing  party  is  not  entitled  to  a  trial  fee 
of  an  issue  of  law.  (Rochester  City  Bank  v.  Rapelje,  12  How.  26.)  It  is  not  the 
trial  of  an  issue  (id),  and  the  fee  is  allowed  only  where  there  is  an  issue.  (Pardee 
Y.  Sehenck,  11  id  600;  Chapman  v.  Lemon,  id.  286.) 

Note  to  Subdivision  6. 

L  Where  there  is  but  one  set  of  papers,  one  argument,  and  one  judgment, 
there  is  but  one  appeal,  and  the  successful  party  is  entitled  to  but  one  bill  of 
costs,  notwithstanding  that  the  several  adverse  parties  appeared  by  different 
attorneys.  (Everson  v.  Gehrman,  2  Abb.  418.)  Thus,  where  three  defendants 
joined  in  an  appeal  from  the  special  to  the  general  term.  The  notice  of  appeal 
was  signed  by  three  different  attorneys,  and  was  of  one  appeal.  The  respondents 
were  obliged  to  give  notice  to  each  of  the  attorneys,  but  there  was  only  one  set 
of  papers,  one  argument,  and  one  judgment,  which  was  for  the  respondent- 
held  that  he  was  entitled  to  but  one  bill  of  costs.    (Id) 
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a.  Where  a  demtmrer  was  notieed  for  the  general  term,  and  placed  on  the 
calendar,  and  then  ordered  to  be  heard  at  the  special  term,  and  was  placed  on 
the  apedal-term  calendar,  and  heard  during  the  same  month  for  which  it  was 
noticed  at  eeneral  term, — it  vas  held  that  the  prevailing  party  could  not  tax  a 
fee  of  $10  Tor  the  general  term,  and  that  he  was  entitled  only  to  the  fee  of  $15, 
for  the  argument  at  the  special  term.    (Comsiock  v.  Hcdleeh,  4  Sand.  671.) 

h.  In  a  suit  for  a  partnership  account,  a  fee  for  the  trial  of  issues  of  law  is  taz> 
able  on  the  eanse  being  heard  at  the  special  term,  and  a  reference  to  take  an 
account  directed.  {Wiggina  y.  Arkenburgf^^hudi.  688.)  After  the  referee  had 
determined  the  question  of  fact,  there  was  a  motion  for  a  re- hearing  at  a  general 
term;  held  that  a  fee  for  the  trial  of  an  issue  of  law  wts  taxable.     (76.) 

c  Where  the  plaintiff  withdraws  a  juror,  and  is  allowed  to  amend  his  com- 

J>laint  on  payment  of  costs  of  the  term,  the  defendant  is  allowed  a  trial  fee,  and 
or  services  subsequent  to  notice  of  trial  and  before  trial    {Dewey  v.  Stewarty  6 
How.  466.) 

d.  A  fee  for  the  trial  of  an  issue  of  fact,  is  allowable  in  an  action  at  issue 
where  the  plaintiff  fails  to  appear  when  the  case  is  called  upon  the  calendar,  and 
the  defendant  takes  an  order  that  the  complaint  be  dismissed.  {Dodd  v.  Ourry,  2 
Code  Rep.  69 ;  4  How.  128  ;  Shannon  v.  Brower,  2  Abb.  877.) 

e.  [In  the  first  judicial  district,  an  application  to  the  court  for  judgment  under 
secfjon  246,  is  regarded  as  a  trial  of  an  issue  of  fact ;  and  a  trial  fee  is  always 
allowed  on  the  adjustment  of  costs.] 

f.  The  assignment  of  damages  by  a  sheriff's  jury  is  not  a  trial.  {Randolph  ▼. 
lUter,  4  Abb.  262.) 

g.  When  a  plaintiff  voluntarily  submits  to  a  nonsuit,  after  evidence  admitted 
on  both  sides,  and  while  the  defendant's  counsel  is  summing  up,  a  trial  has  been 
had;  and  aemble  on  the  adjustment  of  costs  defendant  is  entitled  to  the  fee  for 
trial  of  an  issue  of  fact ;  and  so  where  the  plaintiff  is  nonsuited  on  resting  his 
ease.    {Allaire  v.  Lee,  1  Abb.  126  ;  4  Duer,  609.) 

Hote  to  Bftbdivieion  6. 

4N  h.  Where  the  court  of  appeals,  after  argument  of  an  appeal  on  its  merits, 
dismisses  same  with  costs,  it  will  be  intended  that  full  costs  were  meant;  viz., 
before  argtiment,  $25;  for  argument,  $60,  and  term  fees;  and  that  if  costs  of  a 
motion  only  had  been  intended,  it  would  have  been  so  specified.  {Webb  v. 
iy^or/ow.  10  How.  117.) 

i.  Where  an  appeal  from  a  judgment  to  the  court  of  appeals  is  dismissed 
with  costs  for  want  of  prosecution,  the  respondent  is  entitled  to  recover  $25, 
together  with  his  disbursements  (ifanoustf  v.  Martin,  2  Sand.  789);  and  where 
such  an  appeal  is  dismissed  with  costs  on  motion,  the  cause  not  having  been 
argued  on  the  merits  or  dismissed  on  being  called  on  the  calendar,  the  respondent 
IS  not  entitled  to  the  fee  of  $50  for  argument;  nor  to  the  fee  of  $10  for 
attending,  lyhen  the  cause  is  not  reached  and  the  suit  is  dismissed  at  the  first 
term.    (Jb.) 

Note  to  Subdivieum  7. 

J.  Where  proceedings  are  stayed  until  the  return  of  a  commission,  a  term  fee 
is  not  allowable  for  any  term  during  such  stay,  although  the  cause  may  have 
been  noticed  and  put  on  the  calendar.     {Shufeldt  v.  Power,  18  How.  89.) 

k.  There  can  oe  no  right  to  term  fees  until  the  cause  is  actually  at  issue. 
{Livingston  v.  Vielle  Jfontagne  Zinc  Mining  Co,^  2  Abb.  266 ;  4  Duer,  681.)  Thus, 
when  the  complaint  was  served  in  February,  and  the  answer  not  until  May,  but 
by  stipulation  the  cause  was  placed  on  the  calendar  at  the  March  and  April 
terms,  held  that  no  term  fee  was  allowable  for  the  March  and  April  terms,  (id) 
And  on  costs  of  an  appeal  or  motion  for  a  new  trial  on  a  case,  no  term  fee  is  al- 
lowed for  a  term  on  wnich  the  cause  may  be  on  the  calendar  before  the  case  is  la 
fact  served.     {Stafford  v.  Crasto,  unreported.) 

I.  Where  a  cause  is  set  down  for  a  particular  day,  and  is  not  reached  on  that 
or  any  following  day  in  the  term,  the  prevailing  partf  is  entitled  to  a  term  fee 
for  that  term.  {Ormtby  v.  Babeoch,  2  Abb.  253;  4  Duer,  680.)  "But  if  it  is 
reached  and  'reserved  generally,'  and  is  not  moved  again  by  either  party,  such 
reservation  is  in  effect  a  postponement  for  that  term,  and  no  calendar  fee  can 
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be  allowed.  If  called  after  being  set  down,  and  it  goea  oiF  by  mntaal  conaent  or 
by  order  of  the  court,  or  by  default  of  either  party  to  appear,  no  term  fee  ean  ba 
allowed.  If  run  down,  neither  party  can  have  coets.*'  {Stafford  y.  Cr<uio,  not 
reported) 

a.  **  It  parties  do  not  dispose  of  their  cases  when  reached,  they  are  not  enti- 
tled to  the  coets  of  the  term."  And  as  in  the  common  pleas,  the  argument 
calendar  is  called  through  every  term,  tliere  cannot  be  any  term  fee  in  that 
court  as  part  of  the  costs  on  a  demurrer.  (Bendricks  y.  Bouek,  2  Abb.  860;  4  £. 
D.  Smith,  461.) 

b.  **  A  cause  is  neeettesrily  on  the  calendar  when,  being  at  issue  and  in  readi- 
ness for  trial,  the  party  who  has  noticed  it  for  trial  has  put  it  on  the  calendar 
for  the  purpose  of  trying  it  if  he  has  an  opportunity.''  (Sipperly  y.  Warner,  9 
How.  838 ;  TnuUti  of  Penn  Yan  ▼.  Tuell,  ib.  400.) 

c.  'Where  only  the  plaintiff  notices  the  cause  for  trial,  and  has  it  in  his  power 
to  try,  but  for  any  reason  does  not  choose  to  do  so,  he  cannot  recover  the  costs  of 
the  circuit.    (  Whipple  v.  WUliamit,  4  How.  28.) 

d.  Where,  on  the  application  of  the  defendant,  a  cause  is  put  over  the  circuit 
on  payment  of  $10  costs  and  disbursements,  which  are  paid,  the  plaiatiff,  on  re- 
covering a  verdict,  is  not  entitled  in  his  general  bill  of  costs  to  |10  term  fee  for 
that  circuit.     (Tnuteei  of  Penn  Yan  v.  Tuell,  9  How.  400.) 

e.  Where  a  stipulation  was  given  in  several  suits  depending  on  the  same 
principal  point,  to  the  effect  that  all  should  abide  the  event  of  the  one  first  tried, 
and  the  suits  were  noticed  for  trial,  several  terms  thereafter,  though  notes  of 
issue  were  filed  in  one  only, — it  was  held,  that  the  plaintiff  on  recovering  might 
tax  a  fee  for  attending  at  those  terms  in  each  of  the  causes.    (Ib,) 

f.  Where  an  appeal  was  on  the  calendar  for  argument,  and  before  it  was 
reached,  and  at  the  first  term  after  it  had  been  placed  on  the  calendar,  the 
respondent  moved  to  dismiss  the  appeal,  and  the  motion  was  allowed  with  costs, 
held,  that  he  was  not  entitled  to  a  term  fee.  (Kanouee  v.  Martin,  2  Sand.  789.) 
But  where  an  appeal  was  on  the  calendar,  and  not  reached  at  the  first  term,  but 
was  reached  at  a  subsequent  term  and  dismissed,  the  court  refusing  to  hear  it|^ 
there  the  respondent  was  entitled  to  his  term  fee  for  all  the  terms  during  whioliA 
the  appeal  was  on  the  calendar  and  not  reached,  but  not  for  the  term  at  which 
the  court  refused  to  hear  it.    (Eckernon  v.  Spoor,  8  Code  Rep.  70.) 

ff.  In  actions  "  necestarily  on  the  calendar,"  and  referred  at  the  circuit  after 
the  cause  was  called,  the  prevailing  party,  on  entering  judgment,  is  entitled  to 
§10  costs  of  the  circuit  besides  disbursements.  {Benton  v.  Sheldon,  I  Code  Bep. 
184.) 

A.  Where  a  cause  is  on  the  calendar,  and  before  it  is  reached  is  referred  by 
stipulation,  there  the  successful  party  is  entitled  to  a  fee  of  |10  for  the  circuit  at 
which  the  cause  was  thus  postponed.  {Sipperly  v.  Warner,  9  How.  888  ;  see  Toll 
V.  Tlimnas,  16  How.  816.) 

i.  But  where  the  cause  was  referred  on  motion  before  it  was  reached  on  the 
calendar  at  the  circuit,  at  the  instance  of  the  defendant  and  against  tHe  consent 
of  the  plaintiff,  it  was  held  that  the  $10  for  a  circuit  fee  was  not  taxable :  the 
cause  was  not  necessarily  upon  the  calendar.  {Perry  y.  Livingston,  6  How.  404; 
Sipperly  v.  Warner,  supra.) 

j.  The  term  fee  of  $10  cannot  be  allowed  when  the  cause  is  unnecessarily  on 
the  calendar.  {Jenninys  v.  Fay,  1  Code  Rep.,  N.  S.,  281.)  Thus,  where  the 
defendant  after  rt-ceipt  of  notice  that  the  plaintiff  had  left  the  State,  and  that 
no  further  proceedings  would  be  taken  in  the  cause,  nevertheless  continued  to 
notice  it  from  time  to  time,  held  that  he  was  not  entitled  to  a  term  fee  for  any 
term  subsequent  to  the  notice  that  the  plaintiff  had  abandoned  the  suit.    {Ib.) 

k.  After  a  cause  has  been  referrea  it  is  not  only  not  necessarily  on  the 
calendar,  but  cannot  properly  be  on  it  at  all.  And  no  costs  can  be  allowed  for 
the  terms  that  elapse  between  ordering  and  closing  the  reference,  for  the  reason 
that  none  are  given  by  law.    {Anon,,  1  Duer,  661;  8  How.  82.) 

/.  A  fee  cannot  be  allowed  for  a  term  subsequent  to  stipulating  to  settle  the 
action,  and  for  which  term  notice  had  been  given.  {Latham  v.  Bliss,  18  How. 
416.) 

m.  After  a  cause  had  been  two  terms  on  the  calendar  on  plaintiff's  notice,  ha 
moved  for  and  obtained  judgment  on  account  of  the  frivolousness  of  the  answer, 
held  he  was  not  entitled  to  term  fees^    {Candes  y.  Ogilvie,  6  Buer,  668.) 
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a.  A  flueeeasltil  partj  ib  entitled  to  his  term  fee  for  attending  the  oircuit  pre- 
pared for  trial  when,  without  his  own  default,  he  had  failed  in  trying  his  cause. 
{FUher  V.  Hunter,  15  How.  156 ;  Mintum  ▼.  Main,  2  Sand.  78Y.) 

b.  In  Forbes  t.  Lock  (8  How.  218),  the  cause  was  on  the  calendar,  and  was 
noticed  by  both  parties  for  the  April  circuit.  On  the  first  day  of  the  circuit  the 
cause  was  reached,  and  called  in  its  order  and  passed,  neither  party  moving  it. 
Afterwards,  and  on  the  same  day,  the  plaintiff's  attorney  discontinued  the  action, 
and  tendered  defendant's  attorney  |12  50  for  the  costs  of  the  defence,  which 
was  refused,  as  not  being  sufficient  by  ten  dollars.  Afterwards,  on  a  second  call 
of  the  calendar,  the  cause  was  again  reached,  and  moved  on  behalf  of  the 
defendant.  The  question  was,  to  what  costs  the  defendant  was  entitled  ;  and 
per  Welles,  J.,  "  I  think,  under  the  circumstances  of  this  case,  the  defendant  was 
entitled  to  the  additional  |10  claimed.  As  soon  as  the  circuit  has  commenced, 
the  attorney  becomes  entitled  to  |10,  provided  the  cause  is  necessarily  on  the 
calendar,  and  either  not  reached  or  postponed."    (75.). 

c.  A  motion  for  a  new  trial  goes  on  the  calendar,  and  the  successful  party  is 
entitled  to  term  fees;  the  allowance  is  not  confined  to  issues  of  law  or  met,  but 
extends  to  eagee  of  special  verdiete  and  appeals  {Moore  v.  Cockroft,  9  How.  480; 
JBltworth  y.  Oooding,  8  id  1 ;  Mechanics*  Banking  Association  y.  Kiersted,  10  t6. 
400;  4Duer,  689.) 

d.  On  an  appeal  to  the  general  term  from  an  order  granting  or  refusing  a 
new  trial,  or  sustaining  or  overruling  a  demurrer  [to  an  entire  pleading,]  the  suc- 
cessful party  is  entitled  to  a  term  fee  for  each  term  the  cause  was  on  the  special 
term  calendar  and  not  reached,  and  a  term  fee  for  each  term  the  cause  was  on  the 

general  term  calendar  and  not  reached.  (Harris,  J.,  Van  Schaick  v.  Winne,  8 
low.  7 ;  and  B^e  Elsworth  v.  Oooding,  ib.  1 ;  Moore  v.  Cockrofl,  9  ib.  480 ;  Hagar 
T.  Danforth,  8  t6.  448;  Mechanics*  Banking  Association  v.  Kiersted,  10  ib.  400;  4 
Duer,  689.) 

e.  Where  there  are  two  defendants  defending  separately  and  only  one  of  them 
puts  the  cause  on  the  calendar,  the  cause  not  having  been  put  on  the  calendar 
either  by  the  plaintiff  or  the  other  defendant, — held  that,  as  between  the  plain- 
tiff and  the  defendant  who  did  not  put  the  cause  on  the  calendar,  the  cause  had 
never  been  on  the  calendar;  and  on  a  dismissal  of  the  complaint  for  non- 
prosecution  of  the  suit,  it  was  held,  that  the  defendant  who  did  not  put  the 
cause  on  the  calendar  was  not  entitled  to  a  term  fee.  iTillspaugh  v.  Dick,  8  How. 
88.) 

f.  Where  the  plaintiff  in  a  suit  commenced  before  the  code  took  effect,  omit- 
ted to  try  I  he  cause  when  it  was  called,  by  reason  of  which  omission  it  was 
placed  at  the  bottom  of  the  calendar  at  the  next  term,  and,  although  noticed, 
was  not  reached  on  the  calendar,  but  the  plaintiff  had  been  placed  under  a  stip- 
ulation to  try  the  cause  at  the  last-mentioned  term, — it  was  held  that  he  was 
entitled  to  tne  costs  of  that  term  as  costs  in  the  cause.  {Post  v.  Westervtlt,  4 
Sand.  6890 

g.  A  party  entitled  to  the  costs  of  a  circuit  (for  attendance,  <fec.),  should  move 
the  first  opportunity  after  the  circuit  adjourns,  or  he  will  be  held  to  have  waived 
his  right  to  the  costs.    (  Whipple  v.  Williams,  4  How.  28.) 

See  note  to  sections  172,  822. 

Co^s,  where  favors  granted  on  payment  of  costs. 

h.  The  general  practice  in  all  cases  where  au  amendment  is  allowed  on  pay- 
ment of  costs,  is,  that  the  party  paying  such  costs  shall  be  charged  with  the  costs 
of  all  proceedings  which,  by  the  operation  of  the  order  authorizing  the  amend- 
ment, will  be  vacated.  Thus,  if  upon  the  trial  a  plaintiff  is  permitted  to  amend 
his  complaint  in  a  material  matter,  so  that  a  new  answer  is  required,  he  would  be 
charged  with  the  costs  of  the  former  answer,  which,  as  the  effect  of  the  rule, 
would  be  vacated.  In  other  words,  he  would  be  required  to  pay  the  costs 
allowed  for  proceedings  before  notice  of  trlaL  On  the  other  hand,  if  the  defend- 
ant were  allowed  to  amend  his  answer,  that  being  the  last  pleading,  no  proceed- 
ings before  the  notice  of  trial  would  be  vacated  as  the  effect  of  the  order,  and 
the  fee  for  proceedings  before  notice  of  trial  should  not  be  allowed.  So,  in  case 
of  a  demurrer,  if  the  party  demurring  has  judgment  against  him,  and  is  permit- 
ted to  withdraw  his  demurrer  and  plead  over  upon  payment  of  costs,  the  fee  for 
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proceedings  hrfore  notice  of  tried  is  not  allowable  on  the  taxation  of  ooeti  {Ndlis 
y.  Deforett,  6  How.  413.)  But  if  iudgment  is  rendered  in  £ftyor  of  the  |Mirty 
demurringy  and  the  party  whose  pleading  is  found  defective  is  allowed  to  amend 
on  payment  of  costs,  the  fee  for  proceedings  before  notice  of  trial  should  be 
allowed.  It  is  the  compensation  allowed  for  drawing  and  serving  the  demarrer. 
(Collouib  T.  CaldwM,  6  Uow^  886.)  Harris,  J.,  in  Van  Valkenbwrg  ▼.  VanSehaick, 
8  How.  272. 

0.  In  an  action  against  several  defendants,  each  defendant  appeared  by  a  sepa- 
rate attorney,  and  e^^  demurred  to  the  complaint,  Uie  demurrer  was  allowed  at 
special  term  and  judgment  ordered  for  the  defendant  with  leave  to  the  plaiotiff  to 
amend.  From  this  decision  an  appeal  was  taken  to  the  general  term  as  from  an 
order,  and  on  such  appeal  the  decision  at  special  term  was  reversed ;  and  the 
demurrer  disallowed  and  judgment  ordered  for  the  plaintiff,  with  liberty  to  the 
defendants  to  answer  on  payment  of  costs.  The  defendants  desiring  to  answer 
the  question  arising  as  to  the  amount  of  the  costs  to  be  paid,  it  was  held  that^ 
(1)  the  plaintiff  was  entitled  to  only  one  bill  of  costs;  (2)  that  the  plaintiff  was 
entitled  to  charge  all  the  disbursements  occasioned  by  the  defendants'  severing  in 
their  defences ;  (8)  tiiat  in  such  disbursements  might  be  included  the  expense  of 
printing  the  case  and  points;  (4)  that  plaintiff  might  recover  for  subsequent 
proceedings  before  trial ;  (6)  term  fees  not  exceeding  three  [five]  ;  (6)  trial  fee  of  an 
issue  at  law  at  the  special  term  |15;  (7)  trial  fee  at  general  term  $16.  [This  is 
our  reading  of  the  decision,  but  we  are  by  no  means  sure  that  we  correctly  con- 
strue the  opinion  of  the  court,  particularly  as  to  whether  or  not  it  allowed  the 
seventh  item. — Ed.]    (Phipps  v.  Van  Cott,  16  How.  110.) 

6.  Where  a  demurrer  to  a  complaint  is  sustained,  with  leave  to  the  plaintiff  to 
amend  on  payment  of  costs,  the  sum  allowed  "  for  all  proceedings  before  notice 
of  trial,"  must  be  included  in  the  costs.  (HendrieJu  v.  Bouek,  4  £.  D.  Smith, 
461;  2  Abb.  860.) 

«.  Where,  on  a  decision  oven*uling  a  demurrer  to  an  answer,  leave  is  given  to 
the  plaintiff  to  withdraw  his  demurrer  on  payment  of  costs,  the  defendant  is  not 
entitled  to  claim  costs  before  notiee  of  trial,  but  may  demand  costs  for  subse- 
quent proceedings  before  trial,  together  with  a  trial  fee.  (Crary  v.  Norwood,  5 
Abb.  219.) 

d.  When  a  special  term  order  which  overrules  a  demurrer  to  an  amended 
complaint  is  on  appeal  reversed,  and  judgment  is  ordered  in  favor  of  the  defend- 
ant, but  leave  is  given  to  the  plaintiff  to  amend  his  complaint  on  payment  of  the 
costs  of  the  demurrer  at  special  term,  the  defendant  is  entitled,  (1)  for  proceed- 
ings before  notice  of  trial ;  (2)  for  proceedings  after  notice  of  trial,  although  that 
sum  has  been  once  paid  in  the  action  on  sustaining  a  demurrer  to  the  original 
complaint     {ConHderant  v.  BriBbane,  1  Bosw.  644.) 

e.  New  trial  on  payment  of  eoBtt. — ^Where  a  new  trial  is  granted  on  payment  of 
costs,  the  costs  to  be  paid  include  tiie  costs  of  all  such  proceedings  as  are  vacated 
by  the  order  for  the  new  trial ;  and  when  on  the  first  trial  an  additional  allow- 
ance has  been  made,  an  order  is  afterwards  made  for  a  new  trial  on  payment  of 
eosts^  the  amount  of  the  allowance  will  form  part  of  the  costs  to  be  paid.  (.£Zs- 
viorth  V.  Gooding f  8  How.  1.)  This  case  was  decided  without  any  reference  to 
the  previous  case  of  ffieks  v.  Waltermire  (7  How.  870),  in  which  the  trial  was 
before  referees,  and  on  a  report  in  &vor  of  the  plaintiff,  he  obtained  the  allow- 
ance of  a  percentage  on  the  amount  reported  due.  Subsequently,  the  defendant 
obtained  an  order  tor  a  new  trial  on  payment  of  the  "costs  of  the  reference  here- 
tofore had."  The  question  raised  was,  whether  the  percentage  allowed  the  plain- 
tiff formed  part  of  those  costs;  and  Barculo,  J.,  held  it  did  not;  for  an  extra 
allowance  can  only  be  obtained  on  a  judament,  and  as  no  judgment  has  been 
recovered,  and  there  is  no  certainty  that  the  plaintiff  will  ever  recover  a  iudg- 
ment, there  is,  therefore,  no  basis  upon  which  a  percentage  can  be  estimated.  In 
a  subsequent  case  in  the  superior  court  {McQuade  v.  N  Y.  ds  Erie  R,  R,  Co.^  6 
Duer,  613;  11  How.  484),  it  was  held  that,  "when  an  action  has  been  twice 
tried,  the  jury  disagreeing  on  the  first  trial  and  finding  for  the  plaintiff  on  the 
second,  and  a  new  trial  is  granted  to  defendant  on  condition  that  he  'pay  the 
costs  of  the  second  trial,' — ^all  a  defendant  is  bound  to  pay  is  the  costs  of  the  term 
at  which  the  second  trial  was  had.  He  is  not  bound  to  pay  the  fees  of  plaintiff's 
witnesses  for  attending  at  a  term  or  circuit  intermediate  those  at  which  the  two 
trials  were  had.     Nor  should  he  be  required  to  pay  the  amount  of  any  percent- 
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age  that  may  hare  been  allowed   to  the  plaintiff  on  the  coming  in  of  the 
verdict,** 

§  308.  [263.]  (Am'd  1849—1867.)    Additional  allowance. 

In  addition  to  these  allowances  there  shall  be  allowed  to  the 
plaintiff  upon  the  recovery  of  judgment  by  him,  in  any  action 
for  the  partition  of  real  property,  or  for  the  foreclosure  of  a 
mortgage,  or  in  which  a  warrant  of  attachment  has  been 
issued,  or  for  an  adjudication  upon  a  will  or  other  instrument 
in  writing,  and  in  proceedings  to  compel  the  determination  of 
claims  to  real  property,  the  sum  of  ten  per  cent,  on  the  recov- 
ery, as  in  the  next  section  prescribed,  for  any  amount  not 
exceeding  two  hundred  dollars ;  an  additional  sum  of  five  per 
cent,  for  any  additional  amount  not  exceeding  four  hundred 
dollars ;  and  an  additional  sum  of  two  per  cent,  for  any  addi- 
tional amount  not  exceeding  one  thousand  dollars. 

a.  No  molionfcr  allotoance  under  this  section  necessary. — ^In  the  cases  specified 
in  this  section  the  clerk  enters  the  extra  allowance  of  course ;  no  order  for  the 
purpose  is  necessary.     {Hunt  y.  Middlebrook,  14  How.  300.) 

b.  Extra  atlovoance  may  be  made. — In  an  action  by  the  people  for  the  repeal  of 
royal  letters  patent  for  fraud.  {ITie  People  y.  Clarke,  5  Selden,  349;  S.  C,  11 
Barb.  837.)  Tender  of  the  principal,  interest,  and  costs  in  a  foreclosure  suit, 
before  hearing,  does  not  defeat  the  plaintiff's  right  to  an  allowance.  {Connecticut 
River  Banking  Co.  y.  Voorhies,  8  Abb.  178.)  And  where  an  attachment  has 
issued  a  percentage  may  be  allowed  on  the  amount  claimed,  although  no  pro- 
perty has  been  levied  upon.     {Jackson  Y.Fiaaniere,  16  How.  224.) 

c.  Extra  allowance  cannot  be  had  in  thefollomng  eases, — An  action  to  restrain 
defendant  from  violating  bis  written  agreement  to  sell  certain  articles  to  the 
plaintiff  solely  {Gray  v.  Jtobjokn,  1  Bosw.  618);  on  a  tender  of  debt  and  costs 
before  judgment  {Bruce  v.  Beatty,  1  Abb.  446,  reversing  S.  C,  6  Abb.  221; 
Prall  V.  Conkey,  16  How.  27  ;  see,  however,  Brown  v.  Safeguard  Insurance  Co.^ 
7  Abb.  846;  Bartow  y.  Cleaveland,  id.  389;  16  How.  864.)  In  proceedings  to 
foreeloae  a  mechanic's  lien.  {Randolph  v.  Foster,  4  Abb.  262 ;  8  £.  D.  Smith, 
64S.)  In  proceedings  under  the  act  of  May,  1841,  authorizing  the  sale  of  real 
estate  to  pay  assessments ;  or  under  the  act  of  April,  1866,  to  apportion  taxes, 
4ba,  on  such  a  sale.  {Powers  v.  Barr,  24  Barb.  142.)  In  an  action  in  the  nature 
of  a  quo  warranto  to  try  the  title  to  an  office.  (77U  People  v.  Flagg,  16  How. 
86 ;  26  Barb.  662.) 

d.  An  allowance  cannot  be  made  where,  although  the  construction  and  ad- 
judication of  a  written  instrument  is  material  to  the  decision,  yet  other  facts 
established  by  testimony  are  also  material.  {State  of  Michigan  v.  Phoenix  Bank^ 
Hoffman,  J.,  not  reported;  and  see  1  Bosw.  618.)  But  an  allowance  can  be  made 
where  the  action  is  to  set  aside  an  assignment  as  fraudulent  by  reason  of  provi- 
sions on  its  face.  Otherwise  where  the  judgment  is  on  account  of  fraud  aehors 
the  instrument— established  by  testimony.  The  phrase  "adjudication  upon  a 
will  or  other  instrument  in  writing**  imports  construction  and  determination 
upon  the  instrument  exclusively,  except  m  cases  where  evidence  conducive  to 
interpretation  is  admissible.  The  construction  intended  applies  to  cases  in  which 
a  court  of  equity  would  have  been  resorted  to  before  the  code,  to  expound,  or  to 
expound  andT  act  upon  a  written  instrument.  {Leins  v.  Bryce,  Hoffman,  J.,  not 
reported.) 

e.  The  words,  "  proceedings  to  compel  the  determination  of  claims  to  real 
property  "  in  this  section,  refer  only  to  the  special  proceedings  authorized  by  the 
revised  statutes.    (Bridges  v.  Miller,  2  Duer,  688.) 
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§  309.  [264.]  (Am'd  1849—1857—1858—1859.)  PeroenJfr 
age^  how  computed.    Difficult  and  extraordinary  cases. 

These  rates  shall  be  estimated  upon  the  value  of  the  prop- 
erty claimed  or  attached,  or  aflfected  by  the  adjudication  upon 
the  will  or  other  instrument,  or  sought  to  be  partitioned,  or 
the  amount  found  due  upon  the  mortgage  in  an  action  for 
foreclosure.  And  whenever  it  shall  be  necessary  to  apply  to 
the  court  for  an  order  enforcing  the  payment  of  an  installment 
falling  due  after  judgment  in  an  action  fur  foreclosure,  the 
plaintiff  shall  be  entitled  to  the  rate  of  allowance  in  the  last 
section  prescribed,  but  to  no  more  in  the  aggregate  than  if  the 
whole  amount  of  the  mortgage  had  been  due  when  judgment 
was  entered.  Such  amount  of  value  must  be  determined  by 
the  court  or  by  the  commissioners  in  case  of  actual  partition. 
In  difficult  and  extraordinary  cases^  when  a  trial  has  been  had^ 
"  except "  in  any  of  the  actions  or  proceedings  specified  in  section 
three  hundred  and  eighty  the  court  may^  also^  in  its  discretion^ 
make  a  further  allowance  to  any  party  y  not  exceeding  five  per 
cent,  upon  the  a/mount  of  the  recovery  or  daim^  or  subject  matter 
involved. 

All  the  words  in  italics  but  the  word  "  except,**  were  added  by  the  amendmeot 
of  1858.  In  1858  the  word  "and**  stood  la  the  place  of  the  word  "except" 
The  amendment  of  1859  strack  out  the  word  "  anoi*  and  substituted  the  word 
"  except,** 

See  note  to  section  808. 

Allavfonoe  in  difficult  and  extraordinary  eaaee, 

a.  When  a  trial  hoe  been  had. — When  a  plaintiff  yolnntarily  submits  to  a  non- 
suit, after  evidence  has  been  given  on  both  ndes,  and  while  the  defendant's 
counsel  is  summing  up,  it  cannot  be  objected  to  on  application  by  the  defendants 
for  an  allowance  that  a  trial  has  not  been  had.  {Allaire  t.  Lee,  4  Duer,  609 ;  1 
Abb.  125.) 

h.  What  eases  are  difficult  and  extraordinary. — ^That  a  cause  occupied  a  long 
time  in  the  trial  of  it,  ooes  not  of  itself  make  it  a  "  difficult  or  extraordinary 
ease."  {Sands  v.  Sands,  6  How.  458;  Dexter  y.  Gardner,  1  Code  R.,  N.  S.,  80; 
5  How.  417;  Hoyoard  v.  Rome  Plank  Road  Co.,  4  How.  416.)  The  term  "diffi- 
cult or  extraordinary^  is  used  in  contradistinction  to  " common  or  ordinary;"  it 
does  not  authorize  the  allowance  in  all  litigated  cases.  {Fox  y.  Oonld,  5  How. 
279.)  But  by  Barculo,  J. :  all  litigated  trials  are  "  difficult  and  extraordinary  "  in 
some  respect  {Dyckman  v.  McDonald,  5  How.  121 ;  Never  t.  Ronman,  id.  158 ; 
see  Schwartz  y  Po*keepsie  Mitt.  Ins.  Co.,  10  id  98 ;  Matthetoson  y.  Thompson,  9  id, 
28.)  The  motive  of  a  plaintiff  in  purchasing  a  note  for  prosecution,  is  not  a  proper 
subject  for  an  extra  allowance  of  costs.  After  he  has  got  the  note,  he  may  conduct 
the  prosecution  of  it  fairly  and  without  objection.  {BumHt  y.  West/all,  15  How. 
421.) 

Where,  when,  and  to  whom  the  application  for  the  allovMnce  should  he  made, 

€,  The  application  must  be  made  before  the  entry  of  judgment  {Martin  r, 
McCormick,  8  Sand.  756;  1  Code  Rep.,  N.  a,  214.)  It  must  be  made  to  the 
**eourt,*'  and  cannot  be  made  to  a  "justice  at  chambers**  {Mann  y.  Tyler,  6  How. 
286 ;  1  Code  Rep.,  N.  S,,  882,  Rule  52);  and  it  should  be  made  in  the  county 
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wli6r«  the  jiidfraient  is  rendered,  unleaB  Bome  special  reason  csist  for  applying 
dse where.     {ITiver  v,  Itostman,  6  How.  158;  3  Code  Rep.  192.) 

a.  When  the  trial  is  hy  jury,  the  application  should  be  made  at  the  coming 
in  of  the  verdict,  or  at  least  during  the  term  at  which  the  trial  is  had.  (Flint  ▼. 
Rkliardson^  2  Code  Rep.  80;  Van  Renudaer  y.  Kidd,  6  How.  242.)  And  it  must 
be  to  the  iudge  who  tned  the  cause.  {Ih. ;  Saekett  y.  Ball,  8  Code  R.  47 ;  4  How. 
71.)  And  where  a  cause  was  tried  before  Harris,  J.,  in  November,  1852,  in  which 
the  complaint  was  dismissed  without  costs  as  to  the  defendant  Betts,  and  with 
eosts  as  to  the  defendant  Smith — ^the  defendant  Smith  moved  in  March,  1858,  at 
special  term  before  Parker,  J.,  for  an  extra  allowance,  and  attempted  to  excuse 
his  delay  in  making  the  application  on  the  ground  of  professional  engagements ; 
the  motion  was  denied.  (76.)  But  when  the  trial  was  at  the  circuit  held  in 
Jnly,  and  the  motion  was  made  at  a  special  term  in  September  following,  the 
delay  was  held  not  to  be  a  waiver  of  the  right  to  move,  and  an  allowance  was 
made.    {Saratoga  R.  R.  Co  v.  McCoy,  9  How.  S41.) 

h,  Where  ejectment  had  been  brought  in  the  superior  court  of  the  city  of 
New  York,  and  judgment  passed  for  the  defendant,  which  was  affirmed  in  the 
court  of  appeals,  on  a  motion  in  the  court  of  appeals  for  an  additional  allowance, 
the  court,  on  denying  the  motion,  said — ^The  additional  allowance  pursuant  to 
this  section  can  only  be  made  by  the  court  of  original  jurisdiction,  and  in  refer- 
enee  to  the  trial  in  that  court.   (  Wolf  v.  Van  Nostrand,  4  How.  208 ;  2  Com&  570.) 

c.  It  is  too  late  to  apply  at  general  term  after  judgment  on  appeal.  (  Van 
Renstelaer  v.  Kidd,  5  How.  242.) 

d  The  application  should  be  on  notice.  {Niver  v.  Ro98man,  8  Code  Rep.  192  ; 
ffowe  V.  Muir,  ib.  21.)  "But  perhaps  there  is  no  objection  to  entertaining  the 
application  at  the  time  of  the  trial  without  a  formal  notice,  if  the  same  judge  is 
then  holding  a  epecial  term.  That,  I  suppose,  is  what  Mr.  Justice  Parker  intended 
to  say  in  Van  Rensselaer  v.  JKidd,  6  How.  242.)  But  if  not  then  made,  notice 
should  be  given  as  in  other  cases."  (Hand  J.,  Mann  v.  TyUr^  supra ;  approved. 
Allen,  J.,  Saratoga  R,  R.  Co.  v.  McCoy,  9  How.  841.) 

e,  **  When  the  allowance  is  made  by  the  judge  who  tries  the  cause,  at  the 
same  term  as  that  in  which  the  trial  is  had,  notice  of  the  application  for  an 
allowance  is  not  necessary,  nor  need  the  party  against  whom  tne  allowance  is 
made  be  present  in  court.  It  is  usual,  so  far  as  my  experience  goes,  to  ask  for  it 
when  the  verdict  comes  in,  and  for  the  judge  to  grant  it  then  or  during  the  cir- 
cuit, without  hearing  counsel  It  would  be  intolerable  if  a  judge  were  bound  to 
listen  to  affidavits  and  arguments  upon  every  such  question  that  arises.  When 
the  cause  is  tried  before  him,  he  obtains  all  the  information  from  the  trial  itself 
which  can  be  of  any  value  on  the  subject"  (Barculo,  J.,  Mitchell  v.  Hall,  7  How. 
491.) 

/  In  an  action  against  executors^  the  motion  should  not  be  made  until  the 
right  to  recover  costs  has  been  adjudged.  But  in  such  an  action  the  motion  for 
eosts  and  for  an  allowance  may  be  united  in  one  motion.  {Meraereau  v.  Ryers, 
12  How.  301.) 

g.  The  last  clause  of  rule  62  was  designed  to  enable  a  party  who  had  suc- 
ceeded in  a  cause  tried  before  a  referee  to  apply  for  an  extra  allowance  at  a 
special  term  of  the  court  {Saekett  v.  Ball,  4  How.  71.)  This  was  necessary,  for 
tne  reaeon  that  no  such  application  could  be  made  to  the  referee."  {Osborne  v. 
Betts,  8  How.  81.) 

h.  A  rule  in  the  second  judicial  district  provides  that  in  actions  tried  at  the 
circuit  or  the  special  term,  application  for  additional  allowance  must  be  made  to 
the  justice  who  heard  the  cause,  unless  he  is  out  of  the  State,  or  unable  to  attend 
to  busineas  from  ill  health,  or  out  of  office.  And  in  actions  heard  before  referees, 
the  application  must  be  made  in  the  judicial  district  where  the  action  is  pending. 
Such  allowance  will  be  made  whenever  there  has  been  a  trial,  and  the  parties 
have  appeared,  and  litigated  the  questions  in  controversy. 

Costs  on  motion  for  allowance. 

i.  "  It  has  not  been  usual,  at  least  so  far  as  my  own  experience  allows  me  to 
know,  to  allow  costs  on  a  motion  for  an  extra  allowance.  (Harris,  J.,  Dickson  v. 
McElwain,  7  How.  139;  and  to  the  same  effect  in  Schwartz  v.  Foughkeepsie  Mut. 
Ins,  Co.  10  id  98.) 
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Attowanee  afUr  tritU  he/ore  a  referee, 

a.  Where  the  trial  is  had  before  refereeB,the  application  mast  be  made  to  the 
court  for  the  allowance,  (ffowe  ▼.  Muir,  8  Code  Kep.  21 ;  4  How.  262 ;  Niver  t. 
Eossman,  6  How.  16S;  S  Code  Rep.  192.)  The  application  should  be  on  notice 
to  the  adverse  party.  (lb.)  And  the  court  should  oe  furnished  with  an  affidavit 
of  facts  sufficient  to  enable  it  to  form  an  opinion  on  the  subject  The  mere 
certificate  of  the  referee  that  the  eause  is  wiihin  this  section,  is  not  sufficient. 
Facts  must  be  stated.  {Jb,)  But  the  certificate  of  the  referee  is  more  proper 
than  an  affidavit,  to  show  what  took  place  before  him.  {Main  y.  jPope,  16  How. 
271.) 

6.  In  cases  heard  before  a  referee,  the  motion  for  an  extra  allowance  for  costs 
is  subject  to  the  same  rules,  with  respect  to  the  place  at  which  it  should  be  made, 
as  any  other  motion.  {Spring  v.  Snyder ^  1  Code  Rep.,  N.  S.,  178.)  In  a  previous 
ease,  Niver  v.  Rottmian  (8  Code  Rep.  192;  5  How.  158),  it  was  held  that  such  a 
motion  should  be  made  in  the  county  where  the  judgment  is  rendered,  unless 
some  special  reasons  exist  fur  applying  elsewhere. 

Review  ofcrder  for  allowanee, 

c.  The  order  for  an  allowance,  it  is  supposed,  is  not  appealable  {Oook  ▼. 
Diekeneont  6  Sand.  668  ;  Dickson  r,  MeJSl»atn,  7  How.  189) ;  at  least  it  is  not 
reviewable  on  motion  before  another  judge.  {Dreseer  y.  Jennings^  S  Abb.  240.) 
But  where  the  allowance  exceeds  the  prescribed  percentage,  then  it  is  said  the 
order  affects  a  substantial  right,  and  is  subject  to  appeal.  (  WUkinwn  r.  Tiffany^ 
4  Abb.  98.) 

d.  Where  an  order  for  an  allowance  was  appealed  from,  and  the  only  papers 
submitted  were  the  order  and  the  bill  of  costs,  Daly,  J.,  said,  "  I  give  no  opinion 
as  to  whether  the  general  term  can  review  this  order,  but  I  am  quite  clear  that 
they  cannot  review  it  on  a  mere  submission  of  the  order  and  bill  of  costs.    {lb,) 

§  310.  [265.]    Interest  on  verdict  or  refport^  when  allowed. 

When  the  judgment  is  for  the  recovery  of  money,  interest 
from  the  time  of  the  verdict  or  report  until  judgment  be  finally 
entered,  shall  be  computed  by  the  clerk,  and  added  to  the  costB 
of  the  party  entitled  thereto. 

e.  Interest  on  a  report  of  a  referee  is  to  be  computed  from  the  time  the  report 
is  made,  and  not  from  its  date,  if  the  date  differs  from  the  time  when  the  report 
was  in  fact  made.    {Fuller  y.  Squire,  8  How.  121.) 

§  311.  [266.]  (Am'd  1849—1857.)  Goets,  how  to  he  ine&rted 
in  judgment. 

The  clerk  shall  insert  in  the  entry  of  judgment,  on  the 
application  of  the  prevailing  party,  upon  five  days'  notice  to 
the  other,  except  when  the  attorneys  reside  in  the  same  city, 
village,  or  town,  and  then  upon  two  days'  notice,  the  sum  of 
the  idlowances  for  costs,  as  provided  by  this  code,  the  necessary 
disbursements,  including  the  fees  of  officers  allowed  by  law, 
the  fees  of  witnesses,  the  reasonable  compensation  of  commis- 
sioners in  taking  depositions,  the  fees  of  referees,  and  the 
expense  of  printing  the  papers  for  any  hearing  when  required 
by  a  rule  of  the  court.    The  disbursements  shall  be  stated  in 
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detail  and  verified  by  affidavit.  A  copy  of  the  items  of  the 
costs  and  disbursements  shall  be  served,  with  a  notice  of 
adjustment. 

a.  Taxation  or  adjustment  of  ooete  and  the  entry  of  the  amount  in  the  judg* 
ment,  are  not  stayed  by  an  appeal  with  security.  (OuriU  v.  Leavitt,  1  Abb.  118.) 
[Can  appeal  be  perfected  until  costs  ascertaineafl 

6.  The  words  "  prevailing  party  **  in  this  section,  '*  must  be  understood  to  he 
that  party  whose  right  to  costs  has  preyailed."  (Johnson  v.  Sagar^  10  How.  654; 
Peet  V.  Wi^h,  1  Boew.  668.) 

e,  Coets  are  to  be  adjusted  according  to  the  law  existing  at  the  time  of  the 
verdict^  as  to  all  items  prior  to  that  time.  The  recoyery  which  gives  the  right 
to  costs  means  the  verdict.  The  court  cannot  order  judgment  nunc  pro  tune  as 
of  a  date  prior  to  the  actual  judgment,  merely  to  affect  the  amount  of  a  party's 
costs.  {Moore  v.  Weatervelt,  14  How.  279 ;  Orary  v.  Norwood,  6  Abb.  219 ; 
I\»her  V.  Hunter,  15  How.  166;  Huher  v.  Loehoood,  id.  74 ;  MeCann  v.  Bradley, 
id.  80;  Torryy.HadUy,  14  «d  867;  Hunt  v.  Middlebrook,  id.  800;  contra,  see 
Steward  v.  Lamoreaux,  6  Abh  14.)    See  ante,  p.  421  i. 

When  notice  w  necessary. 

d.  A  defendant  not  appearing  is  not  entitled  to  notice  of  adjusting  the  costs. 
{Richards  v.  Swetzer,  1  Code  Rep.  117 ;  Wilcox  v.  Curtis,  ih.  127.)  But  giving 
notice  of  appearance  entitles  the  defendant  to  notice  of  adjusting  the  costs. 
{Meon  V.  N.  Y,  £quit  Ins.  Co.,  2  Code  Rep.  80.) 

e.  If  the  costs  are  not  adjusted  on  the  aay  for  which  notice  is  given,  and  the 
opposite  party  does  not  attend,  the  costs  may  be  adjusted  on  a  subsequent  day 
without  further  notice.    (1  Johns.  Cas.  82;  2  Wend.  262.) 

/.  Where  it  is  sworn  positively  that  no  notice  of  adjustment  of  costs  has  heen 
received,  it  is  incumbent  upon  tne  other  side  to  show  the  time  and  manner  of 
service.  ( Van  Wyek  y.  JUid,  10  How.  866.)  Thus  where  the  defendant  swore 
positively  that  he  had  received  no  notice  of  adjustment  of  costs,  and  the 
plaintiff*s  attorney  merely  swore  that  he  at  some  time,  without  mentioning  on 
what  day,  but  more  than  four  days  prior  to  the  time  of  adjustment,  served  s 
notice  by  mail,  it  was  held  insufficient,  and  a  re-adjustment  of  the  costs  was 
ordered.    {lb.) 

What  is  a  sufficient  notice. 

a.  Service  of  notice  on  Saturday  for  Monday  is  not  a  notice  of  two  days. 
{J^ifmle  y.  WUliams,  4  How.  28,  and  see  Maxwell  v.  Phillips,  6  Yes.  146 ;  Rose 
y.  McGregor,  I  Dowl.  A  L.  688;  12  M.  &  W.  617 ;  2  Hill,  876  )  The  New  York 
eommon  pleas  held  recently  at  a  general  term,  that  a  notice  on  Saturday  for 
Monday  is  a  notice  of  two  days. 

h.  It  is  no  objection  to  a  notice  of  the  adjustment  of  costs,  that  it  was  given 
hefore  the  right  to  recover  was  established,  provided  the  right  to  such  costs 
as  were  noticed  exist  at  the  date  for  which  the  notice  was  given.  (Anon,  4 
Sand.  698.)  So  held,  where  the  plaintiff,  in  an  action  for  money  only,  in  anti- 
cipation of  a  default  save  notice  of  adjusting  the  costs  to  which  he  would  be 
entitled  on  taking  judgment  by  default,  for  a  day  subsequent  to  the  time  when 
he  could  regularly  enter  the  judgment  {lb.;  and  see  OothotU  v.  Rooth,  12 
Johns.  161.) 

Effect  of  omitting  notice. 

i.  The  effect  of  omitting  to  gfve  notice  of  adjusting  the  costs  in  the  eases 
where  the  defendant  is  entitled  thereto,  has  been  differently  decided ;  thus,  in 
JSlson  y.  y.  Y.  Equit.  Ins,  Co.  (2  Code  Rep.  80),  Bank  of  MasUlon  {ib,  49),  Gold- 
smith  v.  Marpe  (1  ib.  49),  Doke  v.  Peek  {ib,  64),  it  was  held  that  the  omission 
made  the  judgment  irregular,  and  liable  to  be  set  aside  on  motion ;  but  in  Richf 
ards  V.  Swetzer  (1  Code  Rep.  117),  Hughes  v.  Mulvey{l  Sand.  92),  Dix  v.  Palmer 
{Z  Code  Rep.  214;  6  How.  288),  Traceyv.  Humphrey  {\  Code  Rep.,  N.  S..  197), 
Btimson  v.  Higains  (16  Barb.  658;  9  How.  86),  Potter  v.  Smith  (9  ib.  262),  the 
omission  was  held  not  to  affect  the  regularity  of  the  judgment^  hut  only  to  entitle 
the  defendant  to  a  re-adjustment  at  the  coat  of  plaintifi^ 
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appeal  taken  by  the  plaintiff  to  the  general  term,  they  cannot  reooyer  separate 
bills  of  costs  on  affirmance  of  the  jnagment    (Id.) 

a.  Several  defendants  appearing  by  different  attorneys  "who  are  partners,  are 
entitled  if  they  succeed,  to  only  one  oill  of  costs  (Kroftt  v.  Rockefeller,  1  Code 
Rep.,  N.  &.,  177) ;  and  where  in  an  action  against  several  defendants  alleged  to  be 
jointly  liable  on  contract,  two  of  the  defendants  appeared  by  one  attorney,  and 
the  other  defendant  appeared  by  another  attorney,  who  was  clerk  in  the  office  of 
the  former  attorney,  and  the  defendant  succeeded,  but  one  bill  of  costs  waa 
allowed.    (Perry  ▼.  Livin^eton,  6  How.  404.) 

6.  Where  in  a  suit  against  three,  for  the  recovery  of  money,  two  suffer  judg- 
ment by  default,  and  the  third  defends  the  suit  and  has  a  verdict  in  his  favor,  he 
is  entitled  to  costs  against  the  plaintiff.     (Comstock  v.  Bayard,  2  Sand.  705.) 

e.  The  defendants  being  sued  as  drawers  and  endorsers  of  a  note,  and  having 
put  in  a  leint  defence,  and  judgment  having  been  entered  for  the  plaintiff  against 
two  of  the  defendants,  and  the  plaintiff  having  discontinued  as  to  the  other  de- 
fendant, such  defendant  is  not  entitled  to  costs ;  because  he  did  not  sever  in 
his  defence,  but  joined  with  the  others.  (Stafvrd  v.  Onderdonk,  2  Code  Rep. 
116.) 

d.  Costs  in  the  discretion  of  the  court, — Costa  are  in  the  discretion  of  the  court  in 
an  action  to  vacate  the  award  of  arbitrators.  (  Wood  v.  Brooklyn  Fire  Ins,  Go,, 
10  How.  164.)  In  an  action  brought  after  an  irregular  levy  and  sale  on  execu- 
tion, to  enjoin  the  parties  from  perfecting  the  sale,  and  to  recover  damages  for 
the  injury  already  done.  (Sunney  v.  Roach,  4  Abh.  16.)  In  an  action  against 
a  mere  stakeholder  {Sagleetm  y. Clarke,  2  Abb.  864).  In  an  action  where  the  de- 
fendant succeeds  on  the  trial  on  a  ground  that  might  have  been  taken  advantage 
of  under  section  164  {Bridge  y.  Payson,  5  Sand.  217).  In  actions  of  foreclosure 
{Bartow  v.  Cleaveland,  16  fiCow.  864  ;  7  Abb.  889).  On  appeal  where  a  new  trial 
is  granted  (8  Duer,  669). 

e.  The  court  has  no  discretionary  power  to  charge  either  party  with  the  entire 
costs,  in  partition,  upon  the  ground  that  he  has  unreasonably  refused  to  make 
partition  by  deed.     (McOowan  ▼.  Morrow,  8  Code  Rep.  9.) 

/.  In  an  action  against  several  as  joint  debtors,  where  the  costs  are  in  the  dis- 
cretion of  the  court,  and  where  each  defendant  appears  by  a  separate  attorney 
and  counsel,  and  the  judgment  is  for  the  defendant,  the  court  will  not  allow  full 
costs  to  each  defendant  as  of  course.  Thus,  where  the  action  was  against  seven 
different  insurance  companies  who  each  appeared  by  separate  attorney  and  coun- 
eel,  on  judgment  in  favor  of  the  defendants,  only  three  sets  of  costs  were  allowed. 
And  per  Mitchell,  J. :  "  The  fact  that  the  defendants  are  incorporated  companies, 
and  nave  each  their  own  attorney,  gives  them  no  greater  right  than  private 
individuals  have."    ( Wood  v.  Brooklyn  Fire  Ins,  Co.,  10  How.  154.) 

See  notes  to  sections  804,  805. 

§307.  [262.]  (Am'd  1849—1851—1852—1857—1858— 
1859.)    Amount  of  costs  allowed. 

When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff  for  all  proceedings  before  notice  of  trial 
(including  judgment  when  rendered). 

In  an  action  where  judgment  upon  failure  to  answer  may 
be  had  without  application  to  the  court,  ten  dollars ;  in  an 
action  where  judgment  can  only  be  taken  on  application  to  the 
court,  fifteen  dollars;  and  two  dollars  for  each  additional 
defendant  upon  whom  process  shall  have  been  served,  eicoept 
in  actions  for  theforedositre  of  a  mortgage^  the  aUowaruse  for 
additional  defendants  is  limited  to  ten  such  defendants^  and  in 
other  cases  tojhe  such  defefndants. 
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2.  To  the  defendant  for  all  proceedings  before  notice  of 
trial,  ten  dollars. 

3.  To  either  party  for  all  subsequent  proceedings  before 
trial,  ten  dollars. 

4.  To  either  party  for  the  trial  of  an  issue  of  law,  fifteen 
dollars ;  for  every  trial  of  an  issue  of  fact,  twenty  dollars. 

6.  To  either  party  on  appeal  except  to  the  court  of  appeals, 
and  except  appeals  in  the  cases  mentioned  in  section  349,  be- 
fore argument,  fifteen  dollars;  for  argument,  thirty  dollars; 
and  the  same  costs  shall  be  allowed  to  either  party  before  argu- 
ment, and  for  argument,  on  application  for  judgment^  upon 
special  verdict^  or  vpon  verdict  subject  to  the  opinion  of  the 
courts  as  for  a  new  trial  on  a  case  madey  and  in  cases  where 
excepUons  are  ordered  to  be  heard  in  the  first  instance  at  a 
general  term,  under  the  provisions  of  section  265. 

6.  To  either  party,  on  appeal  to  the  court  of  appeals,  before 
argument,  twenty-five  dollars ;  for  argument,  fifty  dollars ;  and 
when  a  judgment  is  affirmedj  the  court  may^  in  its  discretion^ 
also  award  damages  for  the  dda/y^  not  eosceeding  ten  per  cent, 
upon  the  amount  of  the  judgment. 

7.  To  either  party  for  every  circuit  or  term,  not  exceeding 
five  circuits  J  and  five  special  and  five  general  terms^  at  which 
the  cause  is  necessarily  on  the  calendar,  and  is  not  reached  or 
postponed,  ten  dollars. 

But  in  an  action  hereafter  brought  to  recover  dower,  before 
admeasurement  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  coats  unless  it  appear  that  the  dower 
was  demanded  before  the  commencement  of  the  action,  and  was 
refused. 

The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceed- 
ings under  chapter  two,  title  twelve,  of  the  second  part  of 
this  code  [§§  375  to  381],  as  upon  the  commencement  of  an 
action. 

.  The  amendment  of  1868  was  the  ad<Ution  of  the  words  in  italics  to  snbdi- 
Tisions  5  and  6,  and  the  substitution  in  subdiyision  7  of  the  words  in  italics  for  the 
word  three.  The  amendment  in  1869  was  the  addition  of  the  words  in  italics  to 
subdiyision  1. 

Note  to  Subdivision  1. 

a.  The  amount  of  costs  |10  or  |15,  before  notice  of  trial  does  not  depend  on 
the  fact  whether  an  application  is  made  to  the  court  or  not,  or  whether  the  itsue 
is  such  that  application  to  the  court  would  be  necessary  ;  but  on  the  nature  of 
the  action  and  the  mode  of  service^  without  reference  to  the  pleadings.  (Pardee  r. 
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Schenek,  11  How.  600  ;  Van  Vatkenlnirff  ▼.  Van  SchaUh,  8  tdl  2f  2  ;  PeopU  r. 
Van  Deusen,  2  Code  Rep.  7  ;  Candee  y.  Ogilvte,  6  Daer,  668.)  The  eases  to  the 
contrary  (Lawrence  v.  Davi9,  7  How.  864  ;  Gould  y.  Carpenter,  id.  97)  «re  over- 
ruled. 

a.  If  an  attorney  has  been  aetually  employed,  though  no  notioe  of  retainer 
has  been  given,  the  defendant  is  nevertheless  entitled  to  $10  costs ;  and  the 
plaintiff  cannot  discontinue,  except  on  payment  of  such  costs.     (J^oeter  v.  B(noen, 

1  Code  Rep.,  N.  S.,  286.)  The  retaining  an  attorney  is  a  proceeding  in  the  caose, 
and  entitles  defendant  to  costa.     (Ih.) 

Note  to  SubiKvieion  2. 

b.  The  fee  for  all  subsequent  proceedings  before  notice  of  trial,  is  not  charge* 
able  until  the  action  has  been  noticed  for  trial  {Bedell  v.  Powell^  8  Code  Rep.  61 ; 
Morrisofi  v.  Jde,  ib.  27  ;  Burnett  v.  West/all,  16  How.  430) ;  and  on  payment  or 
tender  to  the  defendant  of  $10  and  disbursements,  the  plaintiff  may,  at  any  time 
before  the  cause  is  noticed  for  trial,  discontinue  the  action.    {Ib,) 

Note  to  Subdivision  8. 

e.  The  charge  after  notice  of  trial  is  taxable  but  once,  although  the  cause  is 
more  than  once  noticed  at  the  circuit  or  upon  a  reference.  {Perry  t.  LivingeUm^ 
6  How.  404 ;  Jackeon  r.  MeBurwy,  ib.  408.) 

'd  Where  a  verdict  was  set  aside  on  payment  of  the  costs  of  the  circuit,  held, 
that  in  such  costs  might  be  included  the  fee  for  all  proeeedioga  subsequent  to  the 
notice  of  trial     (Mitchell  v.  Weetertteltt  id.  266.) 

e.  Where  in  an  action  against  several  defendants,  the  cause  had  been  noticed 
and  put  on  the  calendar  by  one  of  the  defendants,  but  had  never  been  noticed  or 
put  on  the  calendar  either  by  the  plaintiff  or  the  other  defendant, — ^held,  that  as 
to  that — ^the  othei^— defendant,  the  ease  had  never  been  noticed,  and  that  on  his 
obtaining  an  order  dismissing  the  complaint  as  to  him,  he  was  not  entitled 
to  the  fee  for  all  subsequent  proceedings  before  trial  (TUlepoMgh  v.  Dick,  8 
How.  88.) 

/.  On  costs  of  amending  after  decision  upon  a  demurrer,  the  successful  party 
is  entitled  to  charge  for  proceedings  before  notice  of  trial.    (Bendricka  v.  Bouck, 

2  Abb.  860 .) 

Note  to  Subdivieion  4. 

g.  Where  questions  of  law  arise,  pending  the  trial  of  an  issue  of  fact  ftud  the 
presiding  judge  reserves  such  questions  for  further  consideration,  and  such  ques- 
tions are  subsequently  decided  at  special  term,  as  a  motion  founded  on  the 
judge's  minutes,  the  successful  party  is  entitled  to  include  in  his  costs  $16,  as  for 
the  trial  of  an  issue  of  law.    (  Waterbury  v.  Wevtervelt^  1  Code  Rep.,  K.  S.,  216.) 

K  "  I  am  inclined  to  think  the  provision  allowing  a  specific  fee  for  the  trial 
of  an  issue,  should  he  so  construed  as  to  entitle  the  prevailing  party  to  that  fee 
as  often  as  the  cause  is  brou|[ht  to  a  hearing  upon  the  merits  under  the  issue 
that  has  been  made.  Thus,  if  an  issue  of  fact  oe  brought  to  trial,  and  for  any 
cause  a  juror  is  withdrawn,  or,  being  unable  to  agree,  the  jury  is  discharged 
without  rendering  a  verdict,  the  party  who  is  finally  successful  would,  undoubt- 
edly, be  allowed  a  trial  fee  though  the  trial  did  not  result  in  a  decision.  (Harris, 
J.,  Ellsworth  V.  Gooding^  8  How.  4 ;  and  see  Van  Sehaiek  v.  Winn,  ib.  6 ;  Pots- 
dam R.R.  Co,  V.  Jacobs,  10  id  464.)  Upon  the  decision  of  a  demurrer  noticed 
as  frivolous  under  section  247,  the  prevailing  party  is  not  entitled  to  a  trial  fee 
of  an  issue  of  law.  (Rochester  City  Bank  v.  Rapelje,  12  How.  26.)  It  is  not  the 
trial  of  an  issue  (id),  and  the  fee  is  allowed  only  where  there  is  an  issue.  (Pardee 
Y.  Schenckf  II  id  600;  Chapman  v.  Lemon,  id.  286.) 

Note  to  Subdivision  6. 

i.  Where  there  is  but  one  set  of  papers,  one  argument,  and  one  judgment, 
there  is  but  one  appeal,  and  the  successful  party  is  entitled  to  but  one  bill  of 
costs,  notwithstanding  that  the  several  adverse  parties  appeared  by  different 
attorneys.  (Everson  v.  Gehrman,  2  Abb.  418.)  Thus,  where  three  defendants 
joined  m  an  appeal  from  the  special  to  the  general  term.  The  notice  of  appeal 
was  signed  by  three  different  attorneys,  and  was  of  one  appeal  The  respondents 
were  obliged  to  give  notice  to  each  of  the  attorneys,  but  there  was  only  one  set 
of  papers,  one  argument,  and  one  judgment,  which  was  for  the  respondent — 
held  that  he  was  entitled  to  but  one  bill  of  costs.    (Id) 
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a.  Where  a  detDnrrer  wm  noticed  for  the  general  term,  and  placed  on  the 
calendar,  and  then  ordered  to  be  heard  at  the  epecial  term,  and  was  placed  on 
the  special-term  calendar,  and  heard  dnring  the  same  month  for  which  it  was 
noticed  at  general  term, — it  was  held  that  the  prevailing  party  could  not  tax  a 
fee  of  $10  for  the  general  term,  and  that  he  was  entitled  only  to  the  fee  of  $16, 
for  the  argument  at  the  special  term.    (Comstock  v.  JSalleeky  4  Sand.  671.)  ^ 

6.  In  a  suit  for  a  partnership  account,  a  fee  for  the  trial  of  issues  of  law  is  tax- 
able on  the  cause  being  heard  at  the  special  term,  and  a  reference  to  take  an 
account  directed.  {Wiggina  v.  Arkenhurgji:  Sand.  688.)  After  the  referee  had 
determined  the  question  of  fact,  there  was  a  motion  for  a  re-hearing  at  a  general 
term;  held  that  a  fee  for  the  trial  of  an  issue  of  law  wts  taxable.    {lb.) 

€.  Where  the  plaintiff  withdraws  a  juror,  and  is  allowed  to  amend  his  com- 
plaint on  payment  of  costs  of  the  term,  the  defendant  is  allowed  a  trial  fee,  and 
for  services  subsequent  to  notice  of  trial  and  before  trial  (Detoey  v.  Stetoart^  6 
How.  466.) 

d.  A  fee  for  the  trial  of  an  issue  of  fact,  is  allowable  in  an  action  at  issue 
where  the  plaintiff  fails  to  appear  when  the  case  is  called  upon  the  calendar,  and 
the  defendant  takes  an  order  that  the  complaint  be  dismissed.  {Dodd  v.  Gutryy  2 
Code  Rep.  69 ;  4  How.  12S ;  Shanwm  v.  Bromer,  2  Abb.  877.) 

0.  [In  the  first  judicial  district,  an  application  to  the  court  for  judgment  under 
section  246,  is  regarded  as  a  trial  of  an  issue  of  fact ;  and  a  trial  fee  is  always 
allowed  on  the  adjustment  of  coats.] 

f.  The  assignment  of  damages  by  a  sheriff's  jury  is  not  a  trial.  {Randolph  ▼. 
PMt€r,  4  Abb.  262.) 

g.  When  a  plaintiff  voluntarily  submits  to  a  nonsuit,  after  evidence  admitted 
on  both  sides,  and  while  the  defendant's  counsel  is  summing  up,  a  trial  has  been 
had;  and  $embl€  on  the  adjustment  of  costs  defendant  is  entitled  to  the  fee  for 
trial  of  an  issue  of  fact;  and  so  where  the  plaintiff  is  nonsuited  on  resting  his 
case.    {Allaire  v.  Lee^  1  Abb.  126  ;  4  Duer,  609.) 

Note  to  SuMivinoH  6. 

9^  h.  Where  the  court  of  appeals,  after  argument  of  an  appeal  on  its  merits, 
dismisses  same  with  costs,  it  will  be  intended  that  full  costs  were  meant ;  viz., 
before  argument,  $26;  for  argument,  $60,  and  term  fees;  and  that  if  costs  of  a 
motion  only  had  been  intended,  it  would  have  been  so  specified.  {Webb  v. 
i^orton.  10  How.  117.) 

t.  Where  an  appeal  from  a  judgment  to  the  court  of  appeals  is  dismissed 
with  costs  for  want  of  prosecution,  the  respondent  is  entitled  to  recover  $26, 
together  with  his  disbursements  (Kanouae  v.  Martin^  2  Sand.  789) ;  and  where 
such  an  appeal  is  dismissed  with  costs  on  mo/ton,  the  cause  not  having  been 
argued  on  the  merits  or  dismissed  on  being  called  on  the  calendar,  the  respondent 
is  not  entitled  to  the  fee  of  $60  for  argument;  nor  to  the  fee  of  $10  for 
attending,  ifhen  the  cause  is  not  reached  and  the  suit  is  dismissed  at  the  first 
term,    {lb,) 

Note  to  Stibdivision  7. 

J.  Where  proceedings  are  stayed  until  the  return  of  a  commission,  a  term  fee 
is  not  allowaDle  for  any  term  aunng  such  stay,  although  the  cause  may  have 
been  noticed  and  put  on  the  calendar.     {Shufeldt  v.  Potoer,  IS  How.  89.) 

k.  There  can  oe  no  right  to  term  fees  until  the  cause  is  actually  at  issue. 
{Livingston  v.  Vielle  Montagne  Zinc  Mining  Co^  2  Abb.  266 ;  4  Duer,  681.)  Thus, 
when  the  complaint  was  served  in  February,  and  the  answer  not  until  May,  but 
by  stipulation  the  cause  was  placed  on  the  calendar  at  the  March  and  April 
terms,  held  that  no  term  fee  was  allowable  for  the  March  and  April  terms,  (id) 
And  on  costs  of  an  appeal  or  motion  for  a  new  trial  on  a  case,  no  term  fee  is  al- 
lowed for  a  term  on  wnich  the  cause  may  be  on  the  calendar  before  the  case  is  in 
fact  served.     {Stafford  v.  Crasto,  unreported.) 

/.  Where  a  cause  is  set  down  for  a  particular  day,  and  is  not  reached  on  that 
or  any  following  day  in  the  tprm,  the  prevailing  party  is  entitled  to  a  term  fee 
for  that  term.  {Ormaby  v.  Babcock,  2  Abb.  258;  4  Duer,  680.)  "But  if  it  is 
reached  and  'reserved  generally,'  and  is  not  moved  again  by  either  party,  such 
reservation  is  in  effect  a  postponement  for  that  term,  and  no  calendar  fee  can 
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be  allowed.  If  called  after  being  set  dowo,  and  it  goes  off  by  mutual  consent  or 
by  order  of  the  court,  or  by  default  of  either  party  to  appear,  no  term  fee  oan  be 
allowed.  If  ran  down,  neither  party  can  have  coeta.*'  (Stafford  y.  Cratio^  not 
reported.) 

0.  "  If  parties  do  not  dispose  of  their  cases  when  reached,  they  are  not  eoti- 
tied  to  the  coats  of  the  term.**  And  as  in  the  common  pleas,  the  argument 
calendar  is  called  through  every  term,  there  cannot  be  any  term  fee  in  that 
court  as  part  of  the  costs  on  a  demurrer.  {Hendriekt  v.  Bouek,  2  Abb.  860;  4  £. 
P.  Smith,  461.) 

h.  "  A  cause  is  neceitarUy  on  the  calendar  when,  being  at  issue  and  in  readi- 
ness for  trial,  the  party  who  has  noticed  it  for  trial  has  put  it  on  the  calendar 
for  the  purpose  of  trying  it  if  he  has  an  opportunity.''  {Sipperly  v.  Warner,  9 
How.  838 ;  Tru9ten  of  Penn  Yan  y.  Tuell,  ib.  400.) 

e.  Where  only  the  plaintiff  notices  the  cause  for  trial,  and  has  it  in  his  power 
to  try,  but  for  any  reason  does  not  choose  to  do  so,  he  cannot  recover  the  costs  of 
the  circuit.    (  Whipple  v.  WUli<xmet  4  How.  28.) 

d.  Where,  on  the  application  of  the  defendant,  a  cause  is  put  over  the  circuit 
on  payment  of  $10  costs  and  disbursements,  which  are  paid,  the  plaintiff,  on  re- 
covering a  verdict,  is  not  entitled  in  his  general  bill  of  costs  to  $10  term  fee  for 
that  circuit    {TrusteeB  o/  Penn  Yan  v.  Tuell,  9  How.  400.) 

tf.  Where  a  stipulation  was  given  in  several  suits  depending  on  the  same 
principal  point,  to  the  effect  that  all  should  abide  the  event  of  the  one  first  tried, 
and  the  suits  were  noticed  for  trial,  several  terms  thereafter,  though  notes  of 
issue  were  filed  in  one  only, — it  was  held,  that  the  plaintiff  on  recovering  might 
tax  a  fee  for  attending  at  those  terms  in  each  of  the  causes.    (Ib.) 

/.  Where  an  appeal  was  on  the  calendar  fur  argument,  and  before  it  was 
reached,  and  at  the  first  term  alter  it  had  been  placed  on  the  calendar,  the 
respondent  moved  to  dismiss  the  appeal,  and  the  motion  was  allowed  with  costs, 
held,  that  he  was  not  entitled  to  a  term  fee.  (Kanouee  v.  Martin,  2  Sand.  '789.) 
But  where  an  appeal  was  on  the  calendar,  and  not  reached  at  the  first  term,  but 
was  reached  at  a  subsequent  term  and  dismissed,  the  court  refusing  to  hear  iX^ 
there  the  respondent  was  entitled  to  his  term  fee  for  all  the  terms  during  whiol^ 
the  appeal  was  on  the  calendar  and  not  reached,  but  not  for  the  term  at  which 
the  court  refused  to  hear  it     (Eckereon  v.  Bpoor,  8  Code  Rep.  70.) 

g.  In  actions  "  necestarily  on  the  calendar,'*  and  referred  at  the  circuit  after 
the  cause  wae  called,  the  prevailing  party,  on  entering  judgment,  is  entitled  to 
§  10  costs  of  the  circuit  besides  disbursements.  (Benton  v.  Sheldon,  1  Code  Rep. 
184.) 

A.  Where  a  cause  is  on  the  calendar,  and  before  it  is  reached  is  referred  by 
stipulation,  there  the  successful  party  is  entitled  to  a  fee  of  $10  for  the  circuit  at 
which  the  cause  was  thus  postponed.  (Sipperly  v.  Warner,  9  How.  888  ;  see  Toll 
Y.  77iotna»,  16  How.  816.) 

t.  But  where  the  cause  was  referred  on  motion  before  it  was  reached  on  the 
calendar  at  the  circuit,  at  the  instance  of  the  defendant  and  against  tlie  consent 
of  the  plaintiff,  it  was  held  that  the  $10  for  a  circuit  fee  was  not  taxable :  the 
cause  was  not  necessarily  upon  the  calendar.  (Perry  v.  Livingston,  6  How.  404; 
Sipperly  v.  Warner,  supra.) 

j.  The  term  fee  of  $10  cannot  be  allowed  when  the  cause  is  unnecessarily  on 
the  calendar.  (Jennings  v.  Fay,  1  Code  Rep.,  N.  S.,  281.)  Thus,  where  the 
defendant  after  receipt  of  notice  that  the  plaintiff  had  left  the  State,  and  that 
no  further  proceedings  would  be  taken  in  the  cause,  nevertheless  continued  to 
notice  it  from  time  to  time,  held  that  he  was  not  entitled  to  a  term  fee  for  any 
term  subsequent  to  the  notice  that  the  plaintiff  had  abandoned  the  suit    (Ib.) 

k.  After  a  cause  has  been  referrea  it  is  not  only  not  necessarily  on  the 
calendar,  but  cannot  properly  be  on  it  at  all  And  no  costs  can  be  allowed  for 
the  terms  that  elapse  between  ordering  and  dosing  the  reference,  for  the  reason 
that  none  are  given  by  law.    (Anon,,  1  Duer,  661 ;  8  How.  82.) 

/.  A  fee  cannot  be  allowed  for  a  term  subsequent  to  stipulating  to  settle  the 
action,  and  for  which  term  notice  had  been  given.  (Laiham  v.  Blies,  18  How. 
416.) 

m.  After  a  cause  had  been  two  terms  on  the  calendar  on  plaintiff's  notice,  ha 
moved  for  and  obtained  judgment  on  account  of  the  frivolousness  of  the  answer, 
held  he  was  not  entitled  to  term  fees.    (Candn  y.  Ogilvie,  5  Duer,  668.) 
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a.  A  sueeeflsful  partj  is  entitled  to  his  term  fee  for  attendiog  the  circait  pre- 
pared for  trial  when,  without  his  owd  default,  he  had  failed  in  trying  his  cause. 
{Hther  V.  Hunter,  16  How.  156 ;  Mintum  ▼.  Main,  2  Sand.  787.) 

6.  In  Forbes  ▼.  Lock  (8  How.  218),  the  eause  was  on  the  calendar,  and  was 
noticed  by  both  parties  for  the  April  circnit.  On  the  first  day  of  the  circait  the 
eause  was  reached,  and  called  in  its  order  and  passed,  neither  pai-ty  moving  it. 
Afterwards,  and  on  the  same  day,  the  plaintifiTs  attorney  discontinued  the  action, 
and  tendered  defendant's  attorney  |12  60  for  the  costs  of  the  defence,  which 
was  refused,  as  not  being  sufficient  by  ten  dollars.  Afterwards,  on  a  second  call 
of  the  calendar,  the  cause  was  again  reached,  and  moved  on  behalf  of  the 
defendant.  The  question  was,  to  what  costs  the  defendant  was  entitled  ;  and 
per  Welles,  J.,  "  I  think,  under  the  circumstances  of  this  case,  the  defendant  was 
entitled  to  the  additional  f  10  claimed.  As  S!>on  as  the  circuit  has  commenced, 
the  attorney  becomes  entitled  to  |10,  provided  the  cause  is  necessarily  on  the 
calendar,  and  either  not  reached  or  postponed."    (lb.). 

c.  A  motion  for  a  new  trial  goes  on  the  calendar,  and  the  successful  party  is 
entitled  to  term  fees;  the  allowance  is  not  confined  to  issues  of  law  or  met,  out 
extends  to  easee  of  ttpeeial  verdicta  and  appeals  {Moore  y.  Cockroft,  9  How.  480; 
Mnoorth  v.  Oooding,  8  ui,  1 ;  Mechanics*  banking  Association  v.  Kiersted,  10  ih. 
400;  4Duer,  689.) 

d.  On  an  appeal  to  the  general  term  from  an  order  granting  or  refusing  a 
new  trial,  or  sustaining  or  overruling  a  demurrer  [to  an  entire  pleading,]  the  suc- 
cessful party  is  entitled  to  a  term  fee  for  each  term  the  cause  was  on  the  special 
term  calendar  and  not  reached,  and  a  term  fee  for  each  term  the  cause  was  on  the 
general  term  calendar  and  not  reached.  (Harris,  J.,  Van  Schaick  v.  Winne,  8 
Uow.  7 ;  and  see  Elsworth  v.  Gooding,  ib.  1 ;  Moore  v.  Cockroft,  9  ib.  480 ;  Hagar 
T.  Danforth,  8  ib.  448;  Mechanic^  Banking  Association  v.  Kiersted,  10  ib.  400;  4 
Duer,  639.) 

e.  Where  there  are  two  defendants  defending  separately  and  only  one  of  them 
puts  the  cause  on  the  calendar,  the  cause  not  having  been  put  on  the  calendar 
either  by  the  plaintiff  or  the  other  defendant, — held  that,  as  between  the  plain- 
tiff and  the  defendant  who  did  not  put  the  cause  on  the  calendar,  the  cause  had 
never  been  on  the  calendar;  and  on  a  dismissal  of  the  complaint  for  non- 
prosecution  of  the  suit,  it  was  held,  that  the  defendant  who  did  not  put  the 
cause  on  the  calendar  was  not  entitled  to  a  term  fee.  {T^llspaugh  v.  Dick,  8  How. 
88.) 

f.  Where  the  plaintiff  in  a  suit  commenced  before  the  code  took  effect,  omit- 
ted to  try  the  cause  when  it  was  called,  by  reason  of  which  omission  it  was 
placed  at  the  bottom  of  the  calendar  at  the  next  term,  and,  although  noticed, 
was  not  reached  on  the  calendar,  but  the  plaintiff  bad  been  placed  under  a  stip- 
ulation to  try  the  cause  at  the  last-mentioned  term, — it  was  held  that  he  was 
entitled  to  the  costs  of  that  term  as  costs  in  the  cause.  {Post  v.  Westervelt,  4 
Sand.  689.) 

g.  A  party  entitled  to  the  costs  of  a  circuit  (for  attendance,  Ac),  should  move 
the  first  opportunity  after  the  circuit  adjourns,  or  he  will  be  held  to  have  waived 
his  right  to  the  costs.    ( Whipple  v.  Williams,  4  How.  28.) 

See  note  to  sections  172,  322. 

Costs,  where  favors  granted  on  payment  of  costs. 

h.  The  general  practice  in  all  cases  where  an  amendment  is  allowed  on  pay- 
ment of  costs,  is,  that  the  party  paying  such  costs  shall  be  charged  with  the  costs 
of  all  proceedings  which,  by  the  operation  of  the  order  authorizing  the  amend- 
ment, will  be  vacated.  Thus,  if  upon  the  trial  a  plaintiff  is  permitted  to  amend 
his  complaint  in  a  material  matter,  so  that  a  new  answer  is  required,  he  would  be 
charged  with  the  costs  of  the  former  answer,  which,  as  the  effect  of  the  rule, 
would  be  vacated,  la  other  words,  he  would  be  required  to  pay  the  costs 
allowed  for  proceedings  before  notice  of  trial.  On  the  other  hand,  if  the  defend- 
ant were  allowed  to  amend  his  answer,  that  being  the  last  pleading,  no  proceed- 
ings before  the  notice  of  trial  would  be  vacated  as  the  effect  of  the  omer,  and 
the  fee  for  proceedings  before  notice  of  trial  should  not  be  allowed.  So,  in  case 
of  a  demurrer,  if  the  party  demurring  has  judgment  against  him,  and  is  permit- 
ted to  withdraw  his  demurrer  and  plead  over  upon  payment  of  costs,  the  fee  fur 
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askiBg  for  saoh  other  ord«r,  the  party  eonld  »ot  take  ootto  of  th«  motion. 
{Northrop  y.  Tan  Deu&en^  Z  Coda  Eap.  UO.) 

C^/<  on  a  moHon,  h&w  collected, 

<L  The  proyisioDs  of  law  for  eollecting  interlocutory  coats  ara  not  repealed  hy 
the  code.  (Lucae  ▼.  Johtieon,  I  Code  Rep.»  N.  S,,  801 ;  Poillon  y.  Hovghton, 
2  Code  Rep.  14.)    And  these  proyieions  are,— 

b.  Laws  of  1840,  p.  888,  a  15.  **  All  orders  awarding  costs  opon  granting  or 
denying  special  motions^  shall  specify  the  amonnt  of  saeh  costs ;  and  where  the 
order  for  the  payment  of  such  costs,  or  any  sum  of  money  npon  a  special  motion. 
Is  not  coaditional,  a  praeopt  to  anfarea  payaMnt  «f  a«oh  eoata  or  sum  of  money 
may  be  issued  without  any  demand  or  application  to  the  court" 

e.  Laws  of  1847,  p.  491,  a  S.  "  Ko  person  shall  be  imprisoned  for  the  non- 
payment of  Interloeatory  costs,  or  for  contempt  of  eonrt  for  not  paying  costs, 
except  attomeysy  solicitors,  and  counsellors,  and  officers  of  court,  when  ordered 
to  pay  costs  for  miseoodoet  as  such,  and  witnesses  when  ordered  to  pay  costs  on 
an  attacbmeot  for  noa-attendanoe.  (si  S.)  Process  in  the  natmre  of  tk  fieri  faei^* 
against  personal  property,  may  be  issued  for  the  collection  of  snch  costs,  founded 
on  snch  order  of  eourt^ 

d.  If  costs  on  a  motion  are  not  paid  within  twenty  days,  no  preyions  demand 
is  neceasary  pior  to  issuing  an  execution  in  the  nature  of  %fi,fa.  for  their  collec- 
tion. (A.;  MikAtU  y.  ITsstsrMft,  6  How.  %&l ;  W^wOl  y.  HchulU,  8  Abb.  4«8 ; 
18  How.  191.)  The  eaaea  of  BwuKtd  y.  Qron  (4  How.  28),  Eehervm  y.  Bpoor 
(t6.  361),  so  far  as  they  hold  a  demand  necessary  before  process  eau  Issue,  o?er^ 
ruled,    (ii.) 

i.  The  act  of  184*7  "  does  not  apply  to  those  ca.«es  of  contempt  where  a  party 
may  be  fined  for  any  ausconduct  prodnctiye  of  an  actual  loss  or  injury  to  the 
other  party."    (X^tvin^tlen  y.  TUwgm-eU,  2  Barb.  896.) 

/.  rrocess  in  the  nature  of  hf^faeiae  cannot  be  issued  to  collect  costs  allowed 
by  an  order  made  in  supplementary  proceedings,  because  such  an  order  is  not  an 
order  of  ike  eourt,  but  only  of  the  judge  or  officer  before  whom  the  proceeding  is 
pending.    (HuUanter  y.WUeM,  11  How.  446.) 

g,  'Die  eoeta  of  an  application  for  judgment,  when  made  upon  the  whole  of 
the  pleadings,  relatinff  to  all  or  only  one  of  the  alleged  cauaes  of  action,  are  to  be 
collected  as  part  of  the  judgment.  Thus,  where  thd  defendant  demurred  to  one 
of  seyeral  causes  of  action,  and  iudgment  on  account  of  the  friyolousneas  of  the 
demurrer  was  ordered  for  the  plaintiff,  with  liberty  to  the  d«fendant  to  amend 
on  payment  of  costs,  the  defendant  appealed  to  the  general  term,  where  the  de- 
cision was  affirmed  with  $10  costs  of  the  appeal,  ana  unless  the  defendant  paid 
the  costs,  Ac  then  the  plaintiff  was  to  haye  judgment  The  defendant  not  uesi- 
ring  to  amend,  refused  to  pay  the  costs;  and  the  plaintiff  moyed  for  leaye  to  issue 
a  precept  for  their  collection ;  his  motion  was  denied,  and  it  was  held  that  the 
costs  must  be  inserted  in  the  judgment  roll,  and  collected  as  part  of  the  costs  of 
the  action.     (  Wedey  y.  BenmHi,  6  Abb.  12.) 

§  316.     Costs  against  infant  plaint^. 

When  coBts  are  adjudged  against  an  infant  plaintiff,  the 
gnardian  by  whom  he  appeared  in  the  action  shall  be  respon- 
sible therefor,  and  payment  thereof  may  be  enforced  by  attach- 
ment. 

§  317.  (Am'd  1851 — 1 852.)  Costs  in  an  action  hy  or  against 
an  executor  or  administrator^  trustee  of  an  express  trusty  or  a 
person  eo^presdy  authoriaed  hy  statute  to  sue.  Security  f<yr 
costs. 

(1.)  In  an  action  prosecuted  or  defended  by  an  executor, 
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administrator,  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  costs  sUaU  be  recovered,  as  in  an  action 
by  and  against  a  person  prosecuting  or  defending  in  his  own 
right ;  but  such  costs  shall  be  chargeable  only  upon  or  collected 
of  the  estate,  fund,  or  party  represented,  unless  the  court  shall 
direct  the  same  to  be  paid  by  the  plaintiff  or  defendant,  per- 
sonally, for  mismanagen^ent  or  bad  faith  in  such  action  or 
defence.  But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators,  where  they  are  now  ex- 
empted therefrom  by  section  forty-one  of  title  three,  chapter  gix, 
of  the  second  part  of  the  revised  statutes.  (2.)  And  whenever 
any  claim  against  a  deceased  person  shall  be  referred,  pursuant 
to  the  provisions  of  the  revised  statutes,  the  prevailing  party 
shall  be  entitled  to  recover  the  fees  of  referees  and  witnesses 
and  other  necessary  disbursements,  to  be  taxed  according  to 
law.  (3.)  And  the  court  may,  in  its  discretion,  in  the  cases 
mentioned  in  this  section,  require  the  plaintiff  to  give  security 
for  costs. 

a.  Any  endorser  or  other  sarety,  and  any  aMignee,  ezeontor,  adminiitrator  or 
other  tmatAe,  tball  be  entitled  to  and  aUowed  to  reeover  from  hie  principal  or 
cestui  que  truei,  all  neoeaeary  and  reasonable  eosta  and  expenses  peid  or  inenrred 
by  bim  in  good  faith,  as  sorety  or  trvstee  in  the  proseoution  or  defenee  in  good 
faith  of  any  aetion  by  or  against  any  a#signee»  execnttv,  administrator,  or  other 
trustee  as  sueh.    (Laws  1858,  ch.  814,  s.  8.) 

6.  Aauffnees,  trustees^  and  reoeivera  stand  in  the  same  position  aa  ezeentors 
and  administrators,  as  to  their  liability  for  eoHa.  {8t,  John  ▼.  Denieoftf  6  Hov. 
844.) 

c.  Thtatees  of  an  express  irust  mihin  this  seetion^-^A  g^^neral  assignee  for  the 
benefit  of  ereditora  {Gunninffham  ▼.  MeGregoTt  12  Hov.  805;  5  Duer,  648.)  A 
person  who,  pending  the  action  beeame  assignee  of  one  of  the  plaintiif«,  hy  an 
assignment^  toe  object  of  which  was  to  indemnify  him,  the  assignee,  from  all  loss 
by  reason  of  having  indorsed  and  guaranteed  the  notes  of  sneh  plaintiff.  (Oan- 
ger  t.  Hudson  R.  R.  R,  Co,,  1  Abb.  255 ;  see,  ante,  p.  85,/.)  An  aetion  brought 
on  behalf  of  a  bank,  in  tiie  name  of  its  president,  is  not  an  aetion  proseeuted  in 
another's  right  so  as  to  ezeose  the  plaintiff,  failing  in  the  aetion,  from  paying 
oosts.    (Ixmwre  t.  Vail,  5  Abb.  229.) 

d.  S^cuUt  pUmtiff^^-eosts  i^attwt-— A  plaintiff  who  snes  aa  ezeentor,  on 
judgment  being  rendered  against  him,  is  liable  for  costs^  either  personally  or  to 
De  paid  by  the  estate,  in  all  cases  where  one  suing  in  his  own  right  would  pay 
ooeta.    (Curtis  ▼.  DyUtm,  4  Sand.  '710;    Wooding  ▼.  Cook,  14  How.  481.) 

e.  Where  one  suing  in  autre  droit  baa  eommeneed  a  wrong  suit  by  mistake,  or 
haa  ascertained  that  it  would  be  useless  to  proceed  in  eonsequence  of  faots  subse- 
quently diseoyered,  he  will  be  permitted  to  discontinue  witiLout  the  payment  of 
eoeta.  {Artwux  r.  SteHnbrenner^  1  Paige,  82 ;  see  Reeder  v.  Seeley,  4  Cow.  648 ; 
and  Phasnix  y.  Hill^  8  Johns.  249;  eited  and  approved,  8t,  John  "9,  Denison, 
9  How.  845.) 

/.  SkueutoTt  Ac,  drfendmU^^eosts  aaainsi.-^To  entitle  a  plaintiff  to  eharge  an 
executor,  defendant,  with  the  coeta  of  the  action,  he  must  establish  to  the  satis- 
faction of  the  court,  that  the  demand  being  duly  presented,  payment  of  it  was, 
(1)  unreasonably  negleeted,  or  (2)  unreasonably  resisted,  or  (8)  that  the  execu- 
tor refused  to  refer,  as  proyidea  by  the  statute  [2  R.  S.  90,  s.  41.]    Buckhaut  y. 
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Mnnt,  16  How.  40t ;  Sn^yder  ▼.  Tctmg,  i  H0V»  %Vl )  Vtm  Vhek  t.  Bwrtmglu^ 
6  Barb.  841 ;  Fort  v.  Goodiitff,  9  idL  88a)  An  executor  defendant  is  not  liable  for 
oe«t»  for  omittiof  to  a4T«rtM«  for  th«  pretetttHnatof  ahuiiM.  (Aiydin*  t.  Foun^, 
4  How.  217  ;  Van  VUck  v.  ^tirrai^,  6  Barin  841 ;  %%  Wend  l»71 ;  6  Hill,  886; 
i^tn/ay  y.  Jon«9,  6  Barb.  229 ;  Bmin  y.  JTnowftow,  1  Code  lUp.,  N.  9.,  127.) 

A.  Whtre  Ml  Mdion  la  aorauMMad  agjriart  m  iatntaita  ta  his  Ulv^liMe,  ati«  after 
his  death  is  by  order  cootiiiiiad  aipaiBat  his  adiiiiiu8tr«torBpiiTt«aiit  to  seetion  121, 
if  the  plaintm  succeed  he  is  entitled  to  coats  agafast  the  estate  {Lemen  ▼.  Wood^ 
16  How.  268 ;  Benedict  t.  C<^4,  8  Diier,  66»X  if  ^^6  TOTdsst  he  one  which 
would  have  entitled  the  plaiotiff  to  recover  costs  of  the  original  defendant  if 
liTiDg.  {ld.y  The  exeeptioD  in  this  section  (SlY)  reftn  onty  to  actions  commenced 
agaiast  exeentors,  Ad,  not  (•  an  adioa  eemmeneed  against  a  testator  and  eon- 
tinued  aeainst  his  executor,  ild)  InMcOamn  y.  Bradley,  15  How.  79,  the  general 
term  in  tne  firs^  district  held  that  where  an  action  is  comneneed  acainst  a  de* 
fendant,  and  pemdent9  lUeh^  dies  and  his  administrators  are  substitated  as  defend- 
ants, and  the  action  is  continned  against  them  without  any  presentment  of  the 
elaim  to  the  dciaodatits,  the  ndniiiietralors»  tJint  the  |daiatiff  saeceedfaig  in  the 
action  (for  leas  however  than  he  claimed,)  could  not  recover  costs. 

6.  When  in  an  action  upon  a  promissory  note  brought  against  the  teprcsenta- 
tives  of  a  deceased  loint  debtor  upon  the  inaolvaney  of  the  samyer,  m  which 
the  Burviying  Joint  debtor  was  made  a  co-defendant,  and  a  recovery  had  in  favor 
of  the  pUinti A— -held  that  the  plniflrtiff was  entKled  to  recorer  his  eo6t&)  Torks 
y.  Pwk,  9  How.  201.) 

e.  UnrettwnMe  renstanee — A  claim  cannot  be  said  to  be  unreasonably 
resisted  where^  on  the  trial  it  has  been  matsrially  redneed.  {OrwiMkank  r,  Ormk* 
thank,  9  How.  860 ;  Comttoek  y.  OlmtUad,  6  ui  77 ;  BuckhmU  t.  Jfunt,  16  id. 
407  ;  and  cases  there  cited.)  A  redaction  from  |l,000  to  |850,  or  from  |6,000  to 
$3,000  is  a  material  redaction.    (Id,) 

d.  A  claim  against  an  estate,  cannot  be  said  to  be  unreasonably  resisted 
where  the  eredit  was  ofiginally  giyen  and  the  amount  charged  to  a  third  person, 
but  or  the  hearing  pnmd  to  be  for  the  benefit  of  the  deceased  {Oomstock  t. 
OlmaUad,  6  How.  77) ;  nor  where  the  administralrtx  had  good  reaeon  to  atnppose 
there  was  a  Tslid  defence  to  the  daiss  in  whole  or  n  matcfial  part  of  It,  and  thnt 
probably  the  defence  interposed  would  haye  been  soecessfol  if,  at  the  trial,  she 
could  have  procured  her  witness.     {Stephenson  y.  dark,  12  How.  282.) 

e.  UnreoMonahU  it^^ls^t— ^Where  a  claim  was  presented  thirty-four  days  after 
the  issaioff  of  letters  testamentary,  nnd  was  pnt  in  suit  fifteen  days  after  its  pre- 
sentment, neld  that  it  had  not  been  unreasonably  neglected.  (Buekhout  v.  Hunt. 
16  How.  407  ;  and  see  Bt^henson  v.  Clark,  12  uf.  282.) 

/.  JUfusal  to  reftr.'^ln  order  to  charge  an  estate  with  costs,  on  the  ground  of 
a  refnsal  to  refer  a  claim,  it  must  appear  aifirmatiyely  that  there  was  a  rtfufcd 
by  the  Isgal  representatiye  to  refer.  Where  the  ctnimnnt  said  to  the  admimstrs- 
trix,  on  presenting  his  aeoonnt»  "  I  don't  want  any  trouble  about  it,  as  we  have 
alwaya  been  good  friends,  and  I  am  wiiling  to  haye  the  account  referred  to  lome 
disiotereotcd  persons^"  and  ihm  replied,  **  I  hope  there  will  be  no  trenble  about  It ; 
and  i  will  see  G>«orf  e  [her  son]  about  it  \**  and  on  the  same  dmy  a  summons  upon 
the  claim  was  put  into  the  sheriffs  hand^,  but  not  served  until  some  fourteen 
days  afterwards,  beid  that  it  was  natural  that  the  administratrix  should  under^ 
stand  that  a  general  leaving  out  of  the  matter  in  the  nature  of  an  nrbltralion  was 
intended,  instead  of  a  strict,  legal  nferenee  under  the  stattate ;  besides,  there  was^ 
in  fact,  no  refmal  to  refer.  {Siephenton  v.  Clark,  12  How.  282.)  The  refusal,  by 
executors,  to  refer  a  elaim  against  the  estate,  nnay  be  either  by  the  rdeotion  of 
an  offer  to  refer,  made  by  the  creditor,  or  by  some  equiynlent  act  on  their  pari 
An  unqualified  rtjeetien  of  the  elaim,  unacooropamed  with  an  offer  to  refer,  is 
equivalent  to  a  refusal  to  refer.  {Fort  y.  GootUna,  9  Barb.  888;  see,  howeyer, 
what  is  said  aa  to  that  ease,  BuckhonU  y.  Httni^  16  How.  412.)  It  is  not  enough 
to  show  that  the  administrator  refused  to  arbitrate.  (Smft  v.  Blair,  12  Wend. 
276.)  Nor,  where  a  elaim  waa  preeented  to  one  of  seyeral  exeeutora,  which  he 
disputed,  but  declined  to  refer,  saying  he  wished  to  consult  his  eo-e3Decutors 
before  doing  so,  and  the  creditor,  wkhotst  waiting  o  reasonable  time  lor  that 
purpose,  commenced  a  suit    (16  Hill,  886.)    An  unqualified  r^tection  of  the 
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timm,  QBMeomfMBM  with  mi  offtr  to  n§n,4B  not  «qiiiTaleiit  to  a  r«faMl  to 
refer.  (Provek  ▼.  Whikm,  U  How.  804;  Mnira,  FaH  y.  Oooding,  9  Barb.  8M; 
but  «oo  16  How;  412.)  A  «r«<iitor  kaviag  a  elaira  Ofalint  exeotilorB,  At,,  -who 
dwteM  a  relereaoe^  most  move  irtt;  he  sMist  offtr  to  refer,  and  nntil  he  doe», 
the  ezeonton,  <he.,  oaaaot  be  aaid  to  rofvse  te  refer.  (Froude  v.  WhUcn,  1ft  How. 
8(Nk)  *  It  k  aot  MifiekDi  lor  tiio  eseeatofs,  ^a,  to  offer  4o  refer  the  olahn  to 
three  reftreee  mmod  by  thomariyeK  If  raoh  an  offer  is  rejeeted,  and  the  oUdm- 
ant  propooee  that  the  parties  shall  appear  belbro  ths  surrogate,  to  hare  referees 
sde«Aod,  the  sKesntoia  mmit  aoeept  sooh  offer  to  save  the  liabtlitj  Isr  eosts. 
(Gorham  ▼.  Ripley^  16  How.  818.) 

OL  Iq  aaita  wmn&t  eizeoDtort,  or  adniaistrators,  trosioM  of  exprcas  trusts, 
dm.,  the  plaintiff  eaanot  melndveooto  in  his  jvdgmeai  withotti>  obtaining  leave 
of  the  eonrt.    (ifersersott  ▼.  R}f^M,  \%  How.  801.)    If  eosts  are  inehidod  without 
leavo  of  the  eovii  they  witt  o»  tho  defesdant's  notion  be  slHofc«fi  ont.    {Snythr 
▼.  Young,  4  How.  217 ;   Van  Vleek  r.  £urrough»,  6  Barb.  841.)    finoh  leave  may 
be  given  at  the  trial  or  upon  a  motion  subeeqnently  made  for  -the  purpose. 
(Ztnuing  r,  CoU,  8  Oodo  B.  846.)    Where  ametioo  for  eosts  against  exoentors  or 
administrators  is  made,  at  a  term  of  the  court  not  held  by  the  same  judge  befbre 
whom  the  trial  was  had,  the  oertifioate  of  the  jndge  befere  whom  the  trial  was 
had  must  be  presented,  showing  what  isets  bearing  -oa  tlM  qvestion  of  ooets 
I4>peared  on  the  triaL    Whether  where  the  motion  for  eosts  is  made  at  a  term 
held  by  the  samo  lodge  who  presided  on  tho  trial,  any  oertifieate  is  neoessary, 
qnery  f    {ParkkUJ  ▼.  BiUmmn,  12  How.  848.)    H  the  trial  was  beloM  a  referee 
his  oertifieate  riionld  bo  obtained.    A  eertiftsate  of  Ae  roferee'b  ^wt  the  elaim 
was  '*  nnreasonahly  resistod,!*  ia  no  evideaoe.    <A.)    fiat  the  hotter  oostrse,  it  is 
said,  is  to  ptOBont  a  oartlficato  of  tho  referee,  of  what  took  plaoa  on  the  trial. 
{Meriermu t.  JBjw^lS How.  808;  OSsmstodk t.  (Hmtteady  6  idl  Tt ;   Bmkhmt  y. 
iftnU,  1«  id,  407.) 

h,  Refermkei  of  a  sMn  ^mntit  eatevtoin,  ^e.,  %riihout  aditoM.<— On  a  refereoee 
withont  aetioii  of  a  ^nim  sgainiil  an  enoovtor  at  administrator  after  iho  referees 
have  made4heir  report,  judgment  cannot  be  entered  theroon  withoat  an  appli- 
cation to  the  oonrt  at  speeial  term ;  then  either  party  distatiafiod  may  oppose  the 
confirmation  of  the  report  or  move  to  set  it  aside.  If  the  report  is  confirmed, 
judgment  ia  entered  wsreon,  <  and  then  appeal  may  be  hrongfat  from  the  judg- 
ment to  the  general  term.  Such  an  appeal  is  within  the  "  aot  in  relation  to 
speeial  proceedings,**  and  no  seonrity  need  be  given  by  the  appellant  In  the  first 
instanee ;  but  if  he  desire  to  stay  proceedings  ponding  the  appeal,  he  most  apply 
to  the  court  or  a  judge  for  an  order  for  that  purpose.  An  appeal  can  be  brought 
only  in  the  case  of  a  judgment  entered  by  oroer  of  the  eonrt,  and  not  from  a 
jndgmont  entered  on  a -stipulation,    (^owd  v.  Bigdotio,  14  How.  611.) 

c.  Co9t9  ofi  a  Ttferenee  of  a  claim, — ^Where  a  claim  agahist  an  estate  had  in 
good  faith  been  referred  under  tlM  revised  stalmtoo  (2  R.  8.  89),  and  a  leogthy 
utigation  aasoed,.'*-on  motion  hy  the  prevailing  party  for  oonfirmation  of  the 
report  and  for  costs,  held  that  section  317  of  the  code  excluded  all  costs  or  allow- 
ance other  thttatlia  faas  of  referees  and  irifnasscs  and  disbavtemosto,  and  anoh 
fees  and  disbursements  were  all  that  could  be  allowed  to  the  prevailing  party. 

!  Avery  v.  Smtth,  •  How.  849.)  And  to  the  like  effect  is  Van  Sieklcr  v.  Graham 
7  td  206);  hnt  in  Xcim  v.  dom  (14  id,  608),  Harris,  J.,  eonsidered  the  ruling  in 
the  preaeding  eases  had  hoMi  made  "  apparently  without  mueh  ooasidesation,'' 
and  he  awarded  eosts  of  an  action  and  disbursements  to  a  claimant  who  succeeded 
on  a  reference  without  action  ;  and  see  Boyd  v.  Bigiloto,  14  How.  611. 

dL  A00H<or,  ifes.  Whtn  permnally  liable  for*  sosif.— Oosts  are  not  allowed 
against  exeontora  or  adniaistrators  jwrsona/^y»  eaoept  lor  wantonly  bringing  a 
suit  {JTurioi  v.  Frimee,  12  How.  46  U)  Where  two  persona  sue  as  Mceontors 
and  fail  in  the  action,  one  of  them  cannot  be  char^od  with  costs  on  the  ground 
that  he  was  benefioially  interested  in  the  recovery  m  right  of  his  wife.  (F%nlay 
V.  JotH9,  6  Barbi  229  )  But  tlio  code  does  not  exempt  every  assignee  or  trustee 
from  personal  liability  to  costs,  though  he  be  not  gniUy  of  mismanageoieat  or 
bad  faith.  Where  tho  estata,  fond,  or  party  represented,  are  not  brought  before 
the  court  by  the  pleadings,  iudgmant  for  eosts  will  be  given  against  the  assignees 
or  trustees,  personally,  shoiud  Uie  delendaot  recover,  Moaose  judgment  can  only 
be  given  against  the  parties  actually  b«fore  the  court    Would  an  assignee  who 
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has  a  fand  at  the  oommeneemaiii  of  tlie  aoii  fr«m  wfaioh  Um  «oito  oogki  to  b« 
paid,  ahoald  he  be  aueceMfiil,  be  deemed  to  have  minnMiaged,  if  he  pay  hie  own 
eosta,  Ae.,  inatead  of  reeerring  it  for  the  oppoaite  party,  who  wovM  otherwise 
be  eDtitled  to  it!  Per  Mitehell,  J.,  at  epeoiiQ  term,  April,  186S,  in  SmUh  t.  Nw^ 
m  ^not  reported.)  A  truttee,  Ae.,  matt  sue  aa  sueh  io  order  to  aroid  personal 
liability  for  ooats ;  lev  if  he  s«ee  in  his  own  ri^t  and  is  deiwited  ho  mnat  ^i^ 
coats,  and  no  order  is  neoessary  to  eharge  him  peraonnUy.  ( Jl«irr«y  ▼.  Mmdriet- 
9on,  6  Abb.  96 ;  1  Boaw.  685.)  And  a  reoeiver  who  snea  without  leave  of  the 
oourt  and  is  d^eated,  will  aa  a  general  mU  ba  held  pevsonally  linUo  lor  the  eaatsi 
{Smith  V.  Woodruff,  6  Abb.  66.) 

a.  An  ezeeutor  or  admiDistrator  siiog  as  each  is  pert^nally  liable  for  eoets  in 
ukj  aetion  noi  necmMmrUif  praeoeatod  in  his  rapreaentative  shaiaiitai.  And  thoae 
actions  onli/i  are  neceasarily  prosecuted  in  his  representative  character  where  his 
testator  or  intestato  had  a  eomplsto  eaoaa  of  aetion  in  bis  lils-liinsk  (  Whodruf 
v.  Cook,  14  How.  481.) 

bk  No  judgment  for  coats  against  an  ezeeutor,  dte^,  perdonmUy;  em  in  any  ease 
be  entered  unless  nor  nntil  the  conrt  so  directs.  <  Wbodruf  v.  O^oie,  14  How. 
461;   an<«,j».466a.) 

e.  RmU  utaU.  Co^U  againtt  «2ee«tor«.-— Oosts  awarded  against  executors  can 
in  no  event  be  a  oharge  on  real  estate  in  6he  kanda  of  an  keif;  {Sm^fmrd  r. 
Qrmiper.  18  Barb.  891) 

d  Security  for  eo$U.  When  mot  rv^^trmi— Security  for  eoata  will  not  be 
required  of  an  aaHgnee  who  brings  aa  aetion  to  reeover  posscasioo  of  property, 
which  has  been  seisod  on  an  attachment  at  the  suit  of  the  creditor  of  the  assignor, 
on  an  allegation  that  the  aasignnent  is  a  fraud  upon  oreditors  and  ilko  assignee 
is  a  party  to  the  fraud,  unless  there  be  soch  evidenee  of  the  truth  of  the  alieca- 
tioQ  as  renders  it  highly  probable  that  the  allegation  is  in  aeoordanee  with  the 
facts  of  the  ease.  {Shepherd  v.  Buri,  8  Duer,  645  )  Nor  of  an  exacator,  admi- 
nistratoiv  or  trustee,  merely  upon  the  ground  that  the  eetato  which  he  represents 
is  ineolventL  (Doriy  v.  Ootkit,  1  Dner,  669.)  Ualeas  it  also  ^^pears  that  the 
plaintiff  is  himself  insolvent    {Jd.) 

See  onlff,  note  to  section  808. 

§  818.  Costs  on  review  of  adeoision  qfan  ir^erior  oourt 
in  a  special  jproceeding. 

When  the  decisioa  of  a  court  of  inferior  jorlsdictioii  in  a 
spoclal  proceeding,  shall  be  brought  before  the  supreme  court 
ior  review,  such  proceedings  shall,  for  all  purposes  of  costs,  be 
deemed  an  action  at  issue,  on  a  qaestion  of  law,  from  the  time 
the  same  shall  be  brought  into  the  supreme  court,  and  costs 
thereon  shall  be  awarded  and  collected  in  such  manner  as  the 
court  shall  direct,  according  to  the  nature  of  the  case. 

A  The  costs  on  an  appeal  from  a  surrogate's  decree  are  not  regulated  by  the 
code ;  they  must  be  taxeo  according  to  the  fee-bill  in  force  immedistely  previous 
to  July,  1848.  {Shrnnetny,  Young,  6  How.  818 ;  see  Van  Pelt  v.  Van  Pdt,  16 
How.  299.) 

/.  Where  plaintiif  was  nonsuited  io  the  court  below,  and  upon  appeal  to  the 
supreme  eourt  it  was  held  that  he  was  entitled  to  recover  part  of  what  he  had 
claimed  in  his  aetion,  held,  that  the  costs  io  such  eaae  are  discretionary  with  the 
court     (  Went  v.  Newton,  5  Monthly  Law  Rep.,  N.  S.,  164.) 

g.  A  summary  proceeding  to  compel  a  party  to  support  a  relative,  brouffht 
by  certiorari  from  the  oourt  of  sessions  to  the  supreme  court  for  review,  is  within 
this  section.    {HavUmd  v.  White,  1  How.  154.) 

h.  Referees  appointed  to  hear  and  determine  appeals  from  orders  of  oommis> 
sioners  of  highways,  are  a  court  of  inferior  Jurisdiction  within  this  provision, 
and  on  a  review  of  their  decision  by  certiorari  the  oourt  may  award  costs.  {The 
People  V.  make,  14  How.  527.) 


§§"819 — 321.]       COSTS  AOAursT  assiokeb,  etc.  455 

§  319.     CoBts  in  actions  ly  the  yeople. 

In  all  civil  actions  prosecuted  in  the  name  of  the  people  of 
this  State,  by  an  oflScer  duly  authorized  for  that  purpose,  the 
people  shall  be  liable  for  costs  in  the  same  cases  and  to  the 
same  extent  as  private  parties.  If  a  priyate  person  be  joined 
with  the  people  as  plaintiff,  he  shall  be  liable  in.  the  first 
instance  for  the  defendant's  costa;  which  shall  not  be  recovered 
of  the  people,  till  after  execution  issued  therefor  against  such 
private  party  and  returned  unsatisfied. 

§  320.     Costs  in  aetions  hy  the  people. 

In  an  action  prosecuted  in  the  name  of  the  people  of  this 
State  for  the  recovery  of  money  or  property,  or  to  establish  a 
right  or  claim,  for  the  benefit  of  any  county,  city,  town,  village 
corporation,  or  person,  costs  awarded  against  the  plaintiff  shall 
be  a  charge  against  the  party  for  whose  benefit  the  action  was 
prosecuted,  and  not  against  the  people. 

a.  In  snito  inttitnUd  by  the  dittriefc  attorney  of  a  oomity  in  ibo  name  of  the 

Seople,  under  the  Metropolitan  Poliee  Act,  for  selling  intoxicatinft  liqnon  on 
uDday«  if  the  defmdanta  saeeeed  the  people  are  liable  for  eotts.    {Thi9  People  y. 
Bta4Us,  17  How.  10.) 

§  831.  Oosts  againsit  assignee  of  eatise  of  action^  after  action 
lyroughb. 

Li  actions  in  which  the  cause  of  action  shall,  by  assignment 
after  the  commencement  of  the  action,  or  in  any  other  manner, 
become  the  property  of  a  person  not  a  party  to  the  action,  such 
person  shall  be  liable  for  the  costs,  in  the  same  manner  as  if 
he  were  a  party,  and  payment  thereof  may  be  enforced  by 
attachment. 

h.  If  an  aetlon  be  brought  in  the  name  of  another,  by  an  aaslgnee  of  any  right 
of  aetion,  or  by  any  person  beneficiatly  interested  in  the  recovery  in  such  action, 
such  assignee  or  person  will  be  liable  for  costs  in  the  same  cases  and  to  the 
same  extent  in  which  the  plaintiff  would  be  liable  (2  R.  S.  619, 8.  44),  [and  the  pay- 
ment of  soch  costs  may  be  enforced  by  attachment  (idL);  and  this  power  of  the 
ooort  ie  not  taken  away  by  laws  of  1847,  eh.  S90  s.  2  ( QiUt  ▼.  Jfalbert,  %  Ker.  82] ; 
(1  Hill,  629;  18  WeDa  672;  10  icL  622.)  Such  assignee  or  person  also  is  bound 
to  indemnify  the  plaiotiff  on  record,  and  will  be  directed  to  pay  the  cost*,  on  his 
application.  (20  Wend.  630 ;  7  ib  497.)  If  the  party  in  interest,  however, 
saeeeed  in  the  action,  and  the  defendant  sues  out  a  writ  of  error,  and  the 
judgment  is  reversed,  the  former  ia  not  liable  for  the  costs  of  the  reversal.  (19 
ib,  161.) 

e.  An  assignee  is  liable  to  the  defendant  for  costs,  although  Che  assignment 
is  made  pending  the  suit,  if  he  afterwards  proceed  in  the  action  (5  Gow.  17) ; 
and  in  such  a  case  he  takes  the  demand  cum  oneret  and  is  liable  for  the  coste 
which  had  aecrued  before  as  well  as  those  which  may  arise  after  the  assignment. 
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(10  Wend.  622 ;  20  ib,  «30.)  Wh«re  the  plaintiff  pendiBfl  the  aetion,  nade  a 
general  assignment  to  trustees  for  tha  benefit  of  ereditors,  and  the  eause  was  after- 
wards tried  and  the  defepdaats  had  jtidgoa«A4»  the  aasigoaaa  m>4  havisg  iater- 
meddled  with  the  prosecatiod,  h«]d,  that  they  ware  not  liable  for  the  defendaiiia' 
oostfi.     {Taplw  v.  JBclmer,  2  Den.  198.) 

a.  Where  a  tmI  pUintiff  proseooted  a  suit  against  the  defendant  for  a  penalty, 
by  virtae  of  a  parol  agreement  to  divide  the  amount,  if  sneeeasful,  with  the 
fionUnal  piaiimr  ob  raaoid,  and  the  deCandaat  aueaaadad,  held  that  the  raal 

Slaintiff  was  liable  for  the  dafaadaat't  eaata.    (GUm  t.  Malbert,  6  How.  819 ;  % 
lernan,  S2.) 

b,  A  pevaoo  interested  hf  wnr  e#  poftgaga  or  lien,  aad  who  proaeentos  the 
suit,  is  subject  to  the  oosta.  (I  Uill,  629.^  So  he  is  liabie,  although  an  atsif aea 
of  only  part  of  m  demnnd.     (1  Denio,  656.) 

c.  A  landlord,  or  other  person,  who  aa  aatitlad  by  atalnte  to  ba  avbotitQted  ia 
the  plaee  of  or  Joined  with  the  defendant  in  an  ejectment  suit,  who  without 
causing  himself  to  be  made  a  party,  defends  such  suit  nnsueceaafully  in  the  name 
of  the  original  defendant,  will  be  ordered  to  pay  the  eoata  of  the  plaintiff,  after 
execution  againat  the  defendant  on  the  record  has  been  returned  unsatisfied. 
(Farmertt"  Xocm  and  Tnut  Co.  r.  Kwteh,  1  Selden,  658.) 

d,  Whera  pendisg  an  action,  the  canae  of  it  baoomea  tha  property  of  anoither, 
not  a  party  to  the  action,  the  tettof  such  peraon*s  liability  for  coats  under  section 
821  is,  would  he  hare  been  liable  if  he  had  brought  tha  action.  (Coi^sr  y. 
ffwimm  JR.  J^  Ji.  Co.,  1  Abb.  255.) 

§  322.    Costs  on  a  sMement. 

Upon  the  settlement,  before  judgment,  of  any  action  men- 
tioned in  section  804,  no  greater  sum  shall  be  demanded  from 
the  defendant  as  costs,  than  at  the  rates  prescribed  hj  that 
section. 

4.  PajftMtU  afler  aetion  commtnced — ^Where  the  plaintiff  brouffht  a  auit  upon 
a  note,  and  before  the  time  to  answer  expired,  the  defendant  tendered  to  plain- 
tiff's attorney  the  amount  claimed  to  be  due  on  the  note — principal  and  interest — 
which  he  refused  to  receive,  on  the  ground  that  he  was  also  entitled  to  |7  costs, 
held  on  a  motion  by  defendant  to  stay  all  plaintiffs  proceedings,  and  tliat  the 
note  ba  delivered  up,—- that  the  plaintiff  was  entitled  to  soeh  coeta,  and  that  tha 
amount  should  also  have  been  tendered,  in  order  to  have  made  such  tender  of 
any  avail  to  the  defendant  {Bock/eUwa  ▼.  WUderwax,  2  Code  Rep.  8 ;  8  How. 
882.) 

/  Where  a  defendant  after  suit  brought  called  at  the  plaintiffs*  store,  and 
in  their  abaence  paid  to  a  derk,  who  was  ignorant  that  a  snit  had  been  bronght, 
the  amount  claimed  in  the  complaint,  but  without  costs,  held  that  the  plaintiffs 
were,  notwithstanding,  entitled  to  costs,  and  it  seems  that  if  the  defendants  refuse 
to  pay  the  aosts^  the  plaintifia  may  proceed  in  the  action.  {Moffmrdu;  v.  Micht- 
me^,  8  Abb.  I7d.)  [rerhaps  to  justify  proceedings  in  the  aciioa  the  amount 
paid  should  ba  repaid  or  tendered  to  defendant.] 

g.  Query!  Can  a  tender  be  made  after  action  commenced,  except  in  the 
form  of  an  offer  to  allow  judgment  for  a  specific  sum  with  costs.  It  certaiuly 
cannot  in  a  foredoeure  auit  (iTUrs^i  y.  Manh,  5  Abb.  893,  Roosevelt,  J. ;  but 
see  14  How.  672.) 

A.  Seueral  de/endanU. — In  an  action  against  several  defendanjts  defending 
separately,  if  the  plaintiff  settles  with  one  or  some  of  tha  defendants,  without  the 
concurrence  of  the  other  or  others,  he  is  liable  to  such  other  or  others  for  the  costa 
of  the  defence.    (9  Wend.  436.)    And  see  p.  iSO,  note  h,  ante. 

t.  When  persons  severally  liable  are  united  as  defendants,  but  appear  by 
different  attorneys  and  answer  aaparately,  and,  after  issue  joined  and  after  the 
action  has  been  noticed  for  trial,  settled,  and  as  part  of  the  terms  of  eettlement 
agree  to  pay  to  the  plaintiff  the  legal  coets  of  the  action,  the  plaintiff  is  entitled 
to  only  one  bill  of  costs.    He  cannot  have  a  full  bill  against  each  defendant  He 
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u  «Dtitl«d  tq  ftU  Uie  diabarMment*.  Aotually  made,  and  .whioh  would  bare  baea 
taxable  if  the  defendants  bad  been  sued  separately.  {LcUham  y.  Bliu,  13  How. 
41M    See  ait<«,  p.  431. 

0.  Foreclofwre^-^hk  a  foreclosara  aotioa  tha  deliendant  aiay  offer  to  pay  the 
amount  due  upon  the  mortgagei  and  saeh  oosto  as  ha  may  think  proper ;  and 
upon  a  refoaal  to  accept  the  amount,  he  may  apply  to  the  court  for  leave  to  pay 
the  amount  dQ«v  and  such  costs  as  tiie  court  may  in  Its  disoretion  allow ;  and  the 
court  should  eoUrtaui  the  a|>pUeation,jand  paExnit  the  paymanifiziiig  the  amount 
to  be  paid,  and  ordering  a  diaoontinuanoe  or  a  stay  on  suah  payment  being  made^ 
(Bartow  v.  CUaveland,  7  Abb.  889 ;  Pratt  y.  RamadtU,  16  How.  69;  6  Abb.  840, 
note ;  see  Thm^iot^  t.  Marth.  14  How.  672 ;  4  Abh<  889.) 

h.  Additional  allowanct  on  a  settUmenL — On  a  settlement  before  judgment  of 
an  action,  in  which  an  allowance  is  giyen  by  saetion  808,  hold  the  plaintiff  waa 
entitled  to  such  allowanaa. .  (Brown  ▼.  Safeguard  ina  Co.,  7  Abb.  846 ;  contra, 
PraU  ▼.  Conkey^  16  How.  %1 ;  Bm-tow  ▼.  Cleavelamd,  6  Abb.  839 ;  PraU  ▼.  EamB- 
d£il,  16  How.  69.)  But  the  plaintiff  is  not  entitled  to  the  aUowanca  given  by 
section  809.    (Bra€€  y.  Bm»4ty*  7  Abb.  U6,,  revemiag  a  G.  6  Abb.  ftSLl.) 

c.  DUconiinuatyse  ofoourse  on  payment  of  eottn. — ^It  U  a  matier  of  course,  exoapt 
in  the  eases  after  mentioned^  to  paranit  a  plaintiff  to  enter  an  order  to  discontinue, 
onpa^fment  of  009U  at  any  timet,  before  an  iatsrlosutory  or  final  decree  has  been 
made.  (AveriU  v.  PatUr^on,  10  How.  86 ;  BcUntk  ▼.  Fanehsr,  14  tdL  96 ;  2  Jobna. 
Ch.  Bep.  478 ;  I  Yes.  |un.  401.)  But  an  or^isr  lor  the  purpose  is  oeeeesary  in  all 
eases:  a  notice  will  not  suffice.  (Zd  ;  Morruon  y.  Jdo,  8  Code  R.  27 ;  Weigan  ▼. 
JSield,  8  Abb.  462 ;  id.)  He  cannot  have  an  order  in  any  ease  to  discontinue 
wUhoiU  co$t9  unless  upon  a  motion  on  notice  to  all  the  defendants  who  have 
appeared.  An  e»^rte  order  to  discontinue  is,  therefore,  always  upon  the  condi- 
tion of  payment  of  costs.  And  the  action  is  not  out  of  court  so  as  to  aathorize 
the  plaintiff  to  aowmeoce  a  aaw  aatioo»  until  he  has  paid  or  at  least  tendered  or 
offered  to  pay  the  coats  to  the  adyerse  party.  Where  the  complainant,  therefore, 
obtains  the  usual  order  (o  discontinue,  upon  payment  of  coatSi  the  dajkundant  may 
apply  to  the  court  to  enforce  the  paymeot,  or  If  the  costs  are  not  paid  after  a 
demand,  he  may  aonsider  the  action  as  still  in  court,  and  may  plead  its  pendeney 
as  a  defence  to  a  subsequent  action,  or  apply  to  the  court  to  stay  proceedings  in 
the  second  suit,  until  the  costs  of  the  nrst  are  paid.  (Qummine  w.  Bennett^  8 
Pake,  81 ;  and  to  the  like  effect  is  Simpion  y.  Brew9lor,  9  «dL  246 ;  8axton 
y.  StoweU,  11  id  626.) 

d  If  an  attorney  haa  been  actually  amplojred,  though  no  notice  of  retainer 
has  beeii  served,  the  plaintiff  cannot  discontinue  except  on  payment  of  costs. 
(Foster  v.  Bowen,  1  Coda  Rep.,  K.  S.,  286.)  The  eoatrary  waa  held  in  Sehenck  v. 
Fancher  (14  How«  96),  by  Paige,  J.,  foUowing  the  case  of  Smith  v.  Whiie  (7  Hill, 
620),  in  which  the  court  of  errors  decided  that  if  a.snit  was  disauntinued  before 
a  notice  of  retaiaer,  although  alter  an  aatual  retainer,  the  attorney  of  the 
defendant  was  not  entiUed  to  any  aosti. 

$,  Where  a  plaintiff  reoovera  costs  againat  one  of  several  defendants,  defend- 
ing jointly,  he  may  enter  a  discoatinuaDce  as  to  the  others  withoot  payment  of 
cosU.     (Stafford  v.  Onderdonk,  8  Barb.  99.) 

/.  A  plaintiff  who  is  not  an  executor  or  admii^iatratDr  [or  it  is  preaomed  a 
trustee]  will  rarely  be  allowed  to  disoontinue  without  payment  of  costs,  net 
even  if  it  should  appear  that  he  would  be  entitled  to  a  juagmeiit  if  he  proceeded 
in  the  action.  (Xewis  v.  Oermondt  1  Paige,  800 ;  and  see  Mammersiejf  v.  Barktr, 
2  id  872.)  And  a  plaintiff  under  the  section  allowing  him  to  amend  of  course 
(sect  172),  eaoAot  amend  by  leaving  out  the  name  of  a  deiSsadant,  so  as  to 
discontinue  as  against  him  without  costs.    (Chcue  w,  jDimAom,  1  Paige.  672.) 

ff,  I>ieeontin^ianee  on  the  growiul  that  m  prmriotu  dedeiou  r#9ers0dL~ Where  a  suit 
is  commenced  eo  the  authority  of  a  reported  decision,  and  such  decision  is  after- 
wards reversed  or  overruled,  the  courts  will  usaally  and  where  application  is 
made  promptly,  after  knowledge  of  such  reversal  or  overruling,  relieve  the  party 
who  relied  on  such  reversed  or  overruled  decision,  by  permitting  him  to  discon- 
tinue his  action  withoott  costs.  (Hobineon  v.  Bo$her,  1  Yon,  A  Cok  7.)  And  in 
Sunney  v.  Roaeh  (4  Abb»  16)»  the  New  York  common  pleas  permitted  an  appel- 
lant from  a  judgment  of  the  marine  court  to  disoontinue  without  costs ',  the 
court  of  appeals  having,  after  the  appeal  was  taken,  decided,  oontrary  to  what 
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liad  preTioofily  been  held  by  the  Mumo»  pWas,  that  no  Appeal  eonld  be  main- 
tained. 

a.  IHicontinuanee  not  a  bar  to  a  new  o^fiON.— Where,  before  trial,  an  order  is 
entered,  discontinaiBf  or  diunisMn^  the  aatioa,  eaeh  diaeontinnanoe  or  diamiMal 
doee  not  bar  a  new  aeiion  lor  the  saaM  eause.  {Smi  ▼.  ifanuMi,  li  How. 
8S0.) 

b,  DMconiimuutee  i$  a  ttep  in  th$  eoiHe.*— An  order  for  a  dlaeoiitinnaaee  ie  a 
itep  in  the  eaua,  and  therefore  a  riolatioa  of  a  mle  staying  the  proeeedingia 
(Murray  ▼.  BUver,  1  New  Praa  Ca&  3M.) 

e.  JSffeei  of  di9eontinmanoe.-^A  diseonlinaanee  teminates  the  aetion  for  all 
purposes,  and  operates  to  diasolve  an  injnaetioa.    {Ji9p$  ▼.  Aektr,  7  Abb.  SOS.) 

d-  Di6eonHnu€mc€  after  oounim'-elaim  tntorpoisdl— AHer  a  eonater-elaiaa  has 
been  set  np  and  admiited  of  record  [i.  «.  not  replied  to],  the  soperior  oonrt  will 
not  allow  the  plaintiff  to  diseontinne  as  a  matter  of  eourae;  speeial  grounds  must 
be  showa  ia  rayor  of  the  applieation ;  he  must  make  a  ease  showing  such  an 
interferenee  proper  to  prevent  a  plaiotitf  from  being  inequitably  prejudieed  in 
his  rights  or  remedies,  and  which  at  the  same  time  will  not  worx  any  praeiieal 
wrong  to  the  defendant    {Cockle  t.  Underwood,  1  Abb.  8;  %  Daer,  676.) 

a  In  the  snpreme  eourt  (let  district),  it  has  been  held  that  the  right  of  a 
plaintiff  to  diseontinne  at  any  time  before  judgment,  formerly  existed,  and  is  not 
abrogated  by  the  eode ;  and  that  erea  where  the  dsfsadant  sets  up  a  ooonter- 
olaim,  the  plaintiff  mar  diseonttaoe  of  oourse,  be/ore  the  expiration  of  the  time 
limited  for  a  reply.  They  distingoish  Uieir  decision  from  that  in  the  superior 
court;  the  application  to  discontinue  in  that  ease  not  having  been  made  until 
after  the  time  to  reply  had  expired,  and  when  bv  not  replying  the  plaintiff  had 
admitted  of  record  the  eounter-claim.  {Seaboara  and  Roanoke  R.  R,  Co,  ▼.  ITard^ 
1  Abb.  47 ;   IB  Barb.  696.) 

/  In  the  New  York  common  pleas  it  was  held  at  general  term  (Oakeimi^  r, 
Sutherland,  4  Abb.  16),  that  the  tact  that  defendant  has  answered,  setting  up  a 
counter-claim,  does  not  preclude  the  plaintiff  from  discontinuing  before  reply  or 
demurrer  to  the  eounter-claim  or  the  expiration  of  the  time  to  reply.  They,  as 
did  the  supreme  eourt,  distinguish  the  ease  from  that  of  OeekU  t.  Underwood, 
(supra),  by  the  fisot  that  the  application  for  leaTe  to  disoontinoe  was  made  before 
the  expiration  of  the  time  to  reply. 

/.  In  Ree$  t.  Patten  (IS  How.  268),  after  an  answer  Mtting  up  a  eounter-clum 
the  cause  had  been  referred  and  part  heard,  the  plaintiff  moved  for  leave  to 
discontinue.  The  motion  was  opposed  on  the  ground  that  the  answer  set  up  a 
counter-elaim.  Pidge,  J.,  granted  the  motion,  and  after  adverting  to  the  decisions 
of  Coekle  V.  Underwood,  and  Seaboard  and  Roanoke  R.  R,  Co.  v.  Ward  (supra), 
said  that  he  thought  the  latter  most  la  accordance  with  the  true  construction  of 
the  eode.  "  Undoubtedly,  leave  to  the  plaintiff  to  discontinue  should  be  refused 
where  the  defendant^  by  a  disooottaoaBce,  would  loee  his  remedy  on  his  counter- 
claim, as  where  such  remedy  would  be  barred  by  the  statute  of  limitations." 
Thus  where,  in  an  aetion  for  a  balaaee  of  an  account,  the  defendant  set  up  a 
counterclaim  for  services  as  attorney,  drc,  claiming  a  balance  due  to  him,  and 
after  issue  joined  several  years  passed  without  bringing  the  eause  to  trial,  in  eon- 
sequence  of  the  referee  having  left  the  county ;  on  motion  by  the  plaintiff  for 
leave  to  discontinue  the  action,  the  defendant,  in  opposition,  alleged  that  if  the 
action  was  discontinued  the  statute  of  limitations  would  be  a  bar  to  his  counter- 
claim. Leave  to  discontinae  was  denied,  with  permission  to  substitute  a  referee. 
(  Van  AUn  v.  Sehermerhom,  14  How.  287.) 

h,  IHecontinuanee  in  aetion  to  dieeolve  partner^ip. — Semhh,  the  court  will  not 
permit  a  suit  for  the  dissolution  of  a  partnership  and  the  settlement  of  the  psrt- 
nership  debts,  to  be  discontinued  byact  or  consent  of  the  parties.  There  must 
be  a  special  application  to  the  courts  and  notice  to  the  partnership  creditors. 
(Rvtter  V.  Tallie,  6  Sand.  612.) 

{.  IHaeontinuance  in  foreclomre  aetione. — ^In  a  foreclosure  suit,  the  court  will 
permit  the  plaintiff,  on  receiving  his  debt  and  costs,  to  dismiss  his  suit,  without 

gaying  costs  to  junior  incumbrancerSt  who  have  appeared  to  protect  their  rii^hts. 
0  as  to  the  mortgagor  personally  liable  for  the  debt,  who  has  conveyed  the 
mortgaged  premises  subject  to  its  payment  {Gallagher  y,  ^an,  2  3and.  742; 
see,  ante,  sect  806.) 
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a.  DUeonHnuanee  after  anrnttr  of  action  pending  hoe  been  eotnp  aea  defence  to 
a  tvbtequent  aetionfor  the  eame  eaute. — Where  the  pendeocy  of  a  former  aotioa 
is  pleaded,  the  plaintiff  may  afterwards  diBContinae ;  and  sueh  diseontinuaDce 
defeats  the  answer.  (AverUl  ▼.  Pattereon,  10  How.  86 ;  see,  ante,  p.  212/;  p.  %61f.) 

6.  Diteontinvanee  after  a  defence  of  infancy^ — In  an  aotioa  against  seyeral  as 
joint  defendants,  if  one  of  them  sets  up  the  defence  of  infancy,  the  coart  on 
motion  will  gire  leave  to  disoontinne  ss  to  snoh  defendant  without  costs  (Guyler 
▼.  Coatee,  10  How.  141);  provided  the  defendant  moves  promptly  after  the 
answer;  if  he  suffers  further  costs  to  be  ioonrred,  after  he  has  knowledge  of  the 
defence,  he  must  pay  saeh  subsequent  costs  before  he  will  be  permitted  to  dis- 
continue. {8t,  John  ▼.  HoKTi,  16  ui  192«)  And  whera  defendants  were  ndncre^ 
and  obtaioed  merchandise  on  credit^  and,  when  sued,  interposed  the  plea  of 
infancy,  the  plaintiffs  were  permitted  to  discontinue  without  costSi  (  Van  Bvren 
V.  Fort,  4  Wend.  S09;  see,  anie,  p.  98/.,  p.  480  u) 

c  IHeoontinuance  of  acHone  hy  overteere, — Overseen  of  the  poor,  after  the 
expiration  of  their  term  of  office,  and  after  others  have  been  Mected  to  their 
places,  cannot  discontinue  an  action  previously  commenced  in  tbeir  names  as 
overseers.    (  Wright  v.  Smith,  18  Barb.  414.) 

d  IHeeonHnuanee  in  action  to  recover  poeeeeeian  of  pereoneU  property,— ^t^ 
ante,  p.  296, 0. 

s.  Dieeontinuance  ae  to  one  defendant  at  the  trial. — Where  on  the  trial  the 
plaintiff  asks  for  leave  to  discontinue  as  to  a  defendant  who  has  answered 
separately,  he  may  be  permitted  to  do  so,  but  it  should  be  on  the  condition  of 
paying  the  costs  of  such  defendant.  (Marhe  y.  Baard^  1  Abb.  68.)  See,  ante, 
p.  480  i. 

See,  ante,  p.  461  #. 
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TITLE  XI. 


Of  Ajjpeah  in  OinU  Actions,^ 

Cbaftss.    I.  Appeals  in  general. 

IT.  Appeals  to  the  court  of  appeals. 
III.  Appeals  to  the  supreme  court  from  an  inferior  conrt 
lY.  Appeals  in  the  supreme  court,  and  the  superior  court, 
and  the  conrt  of  common  pleas  in  the  city  of  Kew 
York,  ftnora  a  «ngte  judge  to  the  general  term, 
y.  Appeal  to  the  court  of  common  pleas  for  the  city  and 
connty  of  New  York,  or  to  a  county  courts  from  an 
inferior  court 


Chaptee  L 

Appeals  in  general. 

§  323.  [271.]  Exsisting  suits.  Writs  of  errar  abolished^  and 
a/ppeals  substituted. 

Writs  of  error  in  civil  actions,  as  they  have  heretofore 
existed,  are  abolished ;  and  the  only  mode  of  reviewing  a  judg- 
ment, or  order,  in  a  civil  action,  shall  be  that  prescribed  by  this 
title. 


a.  *  "  Existing  9uit%.^ — In  all  suite  commenced  before  the  code,  the  parties  must 
govern  themselves  on  appeal,  as  far  as  may  be  practicable,  by  the  new  machi- 
nery ;  but  where  that  will  not  answer  the  purpose,  they  may  resort  to  the  former 
practice,  unless  that  course  has  been  plainly  forbidden  by  the  leffislature. 
[Farmers*  Loan  <fr  TVttsi  Co.  v.  Carroll,  6  How.  211;  see  also  Mayor^  ie,,  of  N. 
T.  ▼.  Schermerhom^  1  Code  Rep.  109;  Spalding  r.  Kingtland,  ib.  110;  Selden  y. 
Vermilya,  ib. ;  Sutler  ▼.  Miller,  ib. ;  Lake  y.  Oibeon,  8  How.  420  ;  Thompson 
y.  Blanchardy  4  How.  260 ;  Bctdt  y.  Seeker,  8  id.  878 ;  Doty  y.  Brown,  ib.  875.) 

6.  Pauper  appeal — ^A  party  cannot  appeal  'm  forma  pauperis.  {Ostrander  y. 
Harper,  14  How.  16.) 

e.  Appeal  by  the  people, — An  appeal  may  be  brought  by  the  people  of  this 
State  from  any  judgment  affainsttnem  in  any  eourti  without  any  undertaking  or 
security  whatever,  and  such  appeal  shall  operate  as  a  stay  of  proceedings  on  the 
judgment  appealed  from,  in  the  same  manner  as  if  security  had  been  given  aa 
now  required  by  law.    (Laws  1858,  ch.  87,  a  2.) 

d.  Appeals  oy  municipal  corporations, — All  appeals  by  municipal  corpora- 
tions  from  the  judgment  or  decree  of  any  court  of  this  State,  shall  be  valid  to 
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§824.  [272.]  JEkietiiig  9tnt9.  Orders  rnade  out  of  court ,  how 
vacated  or  7Tiod\fied. 

Avt  order,  made  ont  of  coott,  witkont  notice  to  the  adverse 
party,  may  be  Taoatod  or  modified,  withoat  notice,  by  the  judge 
who  made  it,  or  may  be  vacated  or  modified  on  notice,  in  the 
manner  in  which  other  motions  are  made. 

a.  It  IB  corapeient  for  a  jadge  to  Taeate  and  modijfy  an  iDJanotion  order  vith- 
OTit  notice ;  but  it  is  not  the  better  practioe,  and  should  never  be  done  except 
w%0n,  frtnn  the  urgene^  «»f  tbe^CMe,  4t  becemee  neeeflearr  to  gnaid  against  serious 
loei^  which  might  eemeiimee  be  oecaeionad  \»r  the  delay  inoident  to  serying 
notice^     {Bmee  y.  Delaware  and  Hudnon  Canal  uo,^  8  How.  440.) 

b.  This  BeetkMi  does  not  apply  to  an  order  made  «iit  af  eowi  ttpon  n&He^ 
{Fdlett  y.  Weed^  8  How.  860.)  But  it  extends  to  an  order  to  examine  a  defend- 
ant in  proceedinge  aupplemitotafy' to  an  exeentiota  (ZfiMfMjf  t.  Bherman,  1  Code 
Rep.,  N.  8.,  %6;  Blake  t.  Locy,  6  How.  106);  an  order  of  arrest  {Oayuffa  €fo.  ffk 
▼.  Warfieldt  18  id.  489);  for  an  f nJunetioDr  (.Bthm  ▼.  Delaweirt  Oano/  (Sa.,^  How. 
440 ;  see,  ante,  p.  812,  a;  and  Bk  of  Genetee  v.  Spencer,  15  How.  14.) 

§  325.  [273.]    Ejdsting  suits.     Who  may  appeal. 
Any  party  aggrieved  may  appeal  in  the  caeee  prescribed  in 
this  title. 

c.  Only  the  par^  who  is  aqgrieved  by  the  judgment  can  apply  to  reverse,  and 
the  party  in  whoee  /aror  the  judgment  is  gpyeo  cannot  be  affgrievedhy  it,  and 
ooDsequently  cannot  apply  to  reTerse  it.  {Fairhanke  y.  Corlies,  1  Abb.  155.) 
And  a  party  who  is  aggrieved  by  one  part  of  a  judgment  only,  cannot  by  appeal 
eall  in  qneation  another  pari  of  the  same  judgment  in  which  he  is  not  intereeted. 
{Cuyler  y.  MoreUmd,  6  Paige,  278.)  A  stranger  to  the  action  cannot  appeal  (See 
B.  B.  y.  B.  0.  S.,B  Abb.  44) ;  contra,  if  he  id  agpieved  by  the  judgment.  (Adams 
v.  Woodt,  8  CaL  800.)  The  term  ^ptttr  aggrteyed  **  embraces  the  representa- 
tiyes  of  a  deceased  party  to  a  suit  {Beaen  y.  Gregory,  2  Abb.  209;  Martin  y. 
Kanawte,  id.  892.) 

d.  Any  one  of  several  parties  conceiving  himself  aggrieved  by  the  judgment 
may  appeal,  whether  his  eo-plaintifft  or  his  co-defendants  join  in  the  appeal  or 
not     {Matiiton  y.  Jones,  9  How.  1 52.) 

e.  wh«re  a  party  to  an  appeal  dies  after  the  return  is  filed  in  the  court  of 


stay  pTOceedfngs  on  such  judgment  or  decree,  without  security  or  undertaking 
being  giren,  unless  the  court  m  whidi  Buch  judgment  or  decree  is  rendered  shall 
otherwise  direct;  and  in  such  case  an  undertaking  executed  in  their  official  capa- 
city, by  either  the  mayor,  comptroller,  or  counsel  to  the  corporation,  in  the 
name  and  on  behalf  of  said  corporatiDn,  shall  be  valid  for  the  purpose  of  such  ap- 
peal, and  shall  bind  said  corporation  to  the  performance  of  the  conditions  of 
said  undertaking.  (Laws  1859,  ch.  262,  s.  I.)  And  see  in  note  to  sect.  854, 
poet 

/.  Second  appeal  after  Jlrst  diemistied  or  ahafidoned. — A  voluntary  dismissal  or 
abandonment  or  an  appeaV,  is  no  bar  to  a  further  appeal  by  the  same  party, 
within  the  time  prescribed  by  the  statute.  {Crafts  r.  Ives,  Court  of  Appeau, 
October,  1852);  as  in  the  ease  of  an  appeal  dismissed  for  want  of  a  proper 
undertaking.  {MarHhet  v.  Galardo,  5  Oat  156.)  'Where  an  i^peal  baa  been 
dismissed  with  costs,  and  the  costs  had  not  been  pafd,  and  the  appellant  entered 
another  appeal,  the  court  on  motion  of  the  respondent  stayed  tne  proceedings 
on  the  second  appeal  until  the  costs  of  the  first  were  paid.  {Dresser  v.  Brooks, 
5  How.  V6.) 
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•ftppeak,  that  oonri  liAiriiig  tiMrebj  abtauMd  jariadieftiM,  baa  tha  powar  to  allow 
the  legal  represantatirea  of  snch  deceaaed  party  to  ba  aubatitatad  in  hia  plaoa. 
(Hatiingn  t.  MeEinitjf,  8  How.  17ft.)  In  that  eaae,  afbar  tha  ratam  waa  filed  in 
tba  eouFt  of  appeals  tba  nafk^ndaiit  diad,  and  Uia  axaaotiix  nffliad  to  ba  anb- 
atituted  in  his  stead.  It  was  objected  that  the  motion  for  auoaiitation  ahonld 
bare  bean  to  tbe  aowt  balow;  but  tha  objaalioii  waa  •'▼vmlad,  and  tha  motion 
granted. 

§  326.  [274.]  EjsUting  suits.  PartieSy  how  designated  on 
ajppeal. 

The  party  appoftliag  sluill  be  kxu>wa  as  tha  i4>pellaQt,  and 
the  advene  party  a9  the  respondent.  Bat  the  title  of  the  action 
fihall  xu>t  be  changed  in  consequence  q£  the  aj^eaL 

a.  In  all  prooeaadiaga  on  appeal  in  tha  aonrt  of  appeal^  tha  pnpata  moat  ba 
entitled  in  that  oourt^  and  not  in  the  ooort  firom  the  deciaian  of  whian  the  appeal 
ia  brought    (C/t«ibiiiM  t.  Clickman,  1  Ooda  R^  98.) 

§  827.  [275.]  (Am'd  1849.)  Existing  suits.  Appeal^  how 
made. 

(1)  An  appeal  must  be  made  by  the  senrice  of  a  notice  in 
writing  on  the  adverse  party,  and  on  the  clerk  with  whom  the 
judgment  or  order  appealed  from  is  entered,  stating  the  appeal 
from  the  same  or  some  specified  part  thereof.  (2)  When  a 
party  shall  give,  in  good  faith,  notice  of  appeal  from  a  judg- 
ment or  order,  and  shall  omit  throogh  mistake,  to  do  any 
other  act  necessary  to  perfect  the  appeal  or  to  stay  proceed- 
ing8,  the  coart  m.y  permit  an  wnendment  on  fluch  terms  as 
may  be  just. 

5.  I^oliee — what  tufficienL — ^Where  a  not&ea  of  ftpp««l  stating  that  the  da- 
fendaDt  appealed  **  from  the  judgment  entered  in  tnls  notion  to  the  general 
term,"  was  objected  to,  Harris^  J.«  said,  *'Suoh  a  notioe  is,  I  think,  a  sufficient 
compliance  with  the  reqairemeots  of  the  code.  It  is  enough  if  the  notice  specif j 
what  part  of  the  judgment  it  ia  intended  to  reriew  npon  Uie  appeiU."  (  wUwon 
V.  Allen.  8  How.  872L) 

0 .  The  serying  of  exceptions  or  a  ease  [without  any  other  notice]  is  notioa  in 
writing,  that  the  party  doing  so  intends  to  appeal ;  it  giTca  notice  to  tha  adTarse 
party  as  distinctly  as  if  an  express  notice  to  that  effect  were  served.  It  should 
always  therefore  be  deemed  a  sufficient  notice  of  appeal  if  serred  in  due  time, 
eepecially  if  not  objected  to.  {ShMtman  v.  WdU,  U  How.  626.)  [July  1%,  1868, 
Emott,  J.,  referring  to  the  case  juat  cited:  "That  is  not  law  in  this  (second) 
district    It  ia  a  repeal  of  the  proyision  of  the  coda  on  the  anbjeot"  ] 

d  Service  of  notice. — ^The  appeal  is  not  made  until  notice  ia  served  on  both 
the  clerk  and  tM  adverte  party  ;  therefore  the  notice  of  appeal  muat  be  aerved  aa 
well  on  the  clerk  aa  on  the  respondent,  within  the  times  respectirely  {Hreaaribad 
by  sections  881,  882.    (  WeHcott  v.  PlaU,  I  Code  Rep.,  100.) 

0.  The  deposit  of  a  notioa  of  appeal  in  the  post-office  on  the  last  day  for 
bringijig  the  appeal,  and  when  such  notice  is  not  received  by  the  party  to  whom 
sent  until  after  the  time  to  appeal  has  expired,  is  in  time ;  but  a  like  service  on 
the  clerk  is  not  in  time,  and  is  irr^ular.  But  the  court  has  power  to,  and  will, 
in  such  a  case  order  that  tbe  notice  ba  deemed  sufficient,  so  as  to  give  tha  party 
the  benefit  of  his  appeal.    {Crittenden  v.  Adams,  1  Code  Rep.,  N.  S.,  21.) 
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a.  Noti«e  of  appeal  shoold  ba  sarrad  on  tha  attomay  of  rcaord  in  the  eourt 
below,  Bot  oa  tba  party.    (/6.) 

b,  Tha  servioa  of  saah  notioa  being  a  jaritdietianai  qn^stiaii,  the  partj  ean 
take  advanta^  of  it  aay  tia^  if  ha  hm  not  appeared  ea  at  to  give  jariediotion 
in  Uie  caae.    (lb.) 

e.  Where  sooh  semee  wae  nada  upon  the  perty  only  nho  had  act  appeared 
BO  aa  to  give  the  court  jurisdictioQ,  held,  that  the  appeal  wae  a  anility,  (l^pp 
T.  DeBouf,  8  Code  Rep.,  168;  6  How.  114.) 

d,  AmendmmL — **  It  ie  true,  seoUon  827  allowa  ain<*ndmentt  in  eases  of  ap- 
peal ;  bat  it  providea,  as  a  sine  qua  rum,  that  the  party  shall  hare  given,  in  good 
faith,  naiiee  of  appeal.  And  where  there  ia  a  failure  togiye^  in  goodfaUh,  ncike 
of  appecU,  there  can  be  no  amendment  allowed."  {7%e  People  v.  Eldridge,  1 
How.  108.)  And,  tharefora^  whera  a  party  intending  to  appeal  nader  sections 
861  to  871,  omitted  to  s«nw  his  notice  of  appeal  wiAhin  twenty  days  after  the 
judgment,  as  required  by  section  858, — ^but  ne  bad  given  a  verbal  notice  of  appeal 
within  the  time  presoribed,— 4t  was  held  that  the  serM  notiee  **  cannot  affeot 
the  question  ;"  and  as  to  amending  under  section  327,  it  is  said,  "There  is  nothing 
to  amend,  nar  to  amend  by.  If  the  aoMee  had  been  aarred,  and  had  been  de- 
fective in  some  matter  of  form,  or  perhaps  of  aubetaaoe,  I  could  understand 
what  is  meant  by  ammuHnff.  But  here  is  no  notiee,  and  the  party,  under  the 
head  of  ameadmenta,  aaka  to  bring  an  appeal  after  the  time  limited  bv  statute 
has  expired.    This  no  court  has  authority  to  do,  in  my  judgment"    (Jb.) 

«.  Where  it  appears  that  an  appeal  from  the  special  to  the  general  term  ia 
tahen  in  good  faith,  and  that  the  appeal  doea  not  upon  ita  merita  appear  to  be 
frivolous,  although  no  proper  undertaking  may  have  been  filed  and  served  with 
the  notice  of  a^eal,  the  eourt  will  allow  the  undertaking  to  be  filed,  and  a  copy 
of  it  served,  as  af  the  day  when  the  notice  was  served,  with  liberty  to  the 
respondent  to  except  to  the  sureties,  with  a  stay  of  proceedings  until  the  appeal 
bedeeided*    {MiM  t.  i%i9nhi(,  l\  Row.  129.) 

f.  Where  the  undertaking  is  in  an  amount  not  sufficient  to  eause  the  appeal 
to  operate  as  a  stay  of  proceedings,  the  appellant  can  be  relieved  under  this 
section  and  time  may  be  granted  him  to  perfect  his  appeal  by  filing  a  new  or 
additional  undertaking.    (SiemhaHs  v.  Schmidt,  5  Abb.  66.) 

ff.  Where  a  notice  of  an  appeal  from  a  judgment  has  been  given,  in  all  re- 
spects perfect  and  aantainio|(  nothing  more,  the  eourt  will  not  allow  an  amend- 
ment so  as  to  make  the  notice  also  a  notice  of  appeal  from  an  order  denying  a 
new  trial.  {Fry  v.  BenneU.JA  How.  885.)  Nor  does  the  fact  that  the  respondent  on 
such  appeal  ^  appears,  and  wgues  some  points  which  properly  belong  to  a  motion 
for  a  new  trial,  waive  any  notice  of  appeal  from  an  oraer  denying  a  new  trial, 
nor  does  such  aa  appaaraace  give  the  court  jurisdiction  to  reverse  such  order. 

{Id.) 

h,  A  notice  of  appeal  from  an  order  when  actually  given  in  due  season,  if 
there  be  particular  defects  therein  which  do  not  destroy  its  substantial  character, 
may  be  amended ;  and  so  of  an  appeal  from  a  judgment.    (Id.) 

See  Court  of  Appeals  Rules^  in  Appendix;  and  notea  to  ss.  882,  884,  and  841. 


§  328.  [276.]  (AmM  1858.)  Eadsting  suits.  Clerk  to  trans- 
mit jpapers  to  appellats  eourt. 

Upon  the  appeal,  allowed  by  the  second  and  third  chapters 
of  this  title,  being  perfected,  the  clerk  with  whom  the  notice 
of  appeal  is  filed,  shall,  at  the  expense  of  the  appellant,  forth- 
with transmit  to  the  appellate  conrt  a  certified  copy  of  the 
notice  of  appeal  and  of  the  jucfgment-roll ;  or,  if  the  appeal  be 
from  an  ord^^  or  any  part  thereof^  a  certified  oopy  of  stu:h 
order,  and  of  thejpapers  upon  which  the  order  was  granted. 


464  APPEALS.  [§§  329, 380. 

&  The  ameo^meiit  wt»,  iaterthig  tbe  p«Tt  In  UoHcm. 

b.  Where  the  certified  eopy  of  the  notiee  of  appeal  and  jiidcm«nt-ro1I  emitted 
the  word  '^eopy,**  and  the  name  of  the  elerit,  and  was  obfeeted  to  on  that 
groand,  the  eoort  pernktad  aa  amesdneat:    {LamtinffY,  Ru99eH,  4  How.  219.) 

c.  The  coart  has  power  to  and  will  amend  an  error  in  the  papen  returned. 
{Laming  ▼.  Mm§t$ltt  4  Hdw.  218 ;  LwM  t.  BapiUt  Okititeh,  id.  868.) 

gee  OooH  of  Appeala  Bnlee^  Role  S. 

§329.  [277.]    MtUiingmdU.  Intermedua$  nrd^n  ajg'e^ 
the  judgment  may  he  reviewed  on  the  appeal. 

Upon  an  Appeal  from  a  jiidgm€fitt,  the  eonrl  may  reyiew 
any  intermediate  order  involving  the  merits  and  ueceaaarilj 
affecting  the  judgment. 

* 

dl  On  an  a^ipaal  from  tka  jadgoiettt  t9  tha  genaral  t«nn,  tiM  «otirt  may  reyiew 
an  order  striking  otit  a  pleading.     {(Mfdn  v.  dmriet,  9  How.  861.) 

«.  On  an  appeal  from  a  judgment  to  the  court  of  appeali^  that  e<mrt  wilt  not 
review  an  order  denying  a  motion  ta  atty  the  proeeedtngti  (/oaMt  T.  Chalmen, 
2  Selden,  S09.) 

Aa  to  an  order  affaeting  the  marita,  see  nota  to  aeetioa  Mt. 

• 

§  330.  [278.]  (Am'd  1849.)  Eoidinf  MuiU.  JudgmerU  on 
appeal. 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate 
court  may  reverse,  affirm,  or  modify  the  judgment  or  order 
appealed  from,  in  the  respect  mentioned  in  the  notice  of  appeal, 
and  as  to  any  or  all  of  the  parties,  and  may,  if  necessary  or 
proper,  order  a  new  trial.  When  the  jndgment  is  reversed  or 
modified,  the  appellate  court  may  mak^oomplete  restitaticm 
of  all  property  and  rights  lost  by  the  erroneous  judgment. 

/.  Extent  of  review. — On  an  appeal,  only  raeh  parts  of  the  Judgment  as  are 
appealed  from  can  be  reviewed.     {Kelsey  v.  Western^  2  Comsw  600.) 

g.  Restitution, — **  Althotrgh  the  language  of  the  section  ie,  *mai/  make  restitu- 
tion,* I  entertain  no  donbt  that  the  true  constmctfon  is,  to  compel  the  appellate 
court  to  make  sueh  restitution  in  all  proper  caeea  There  is  a  class  of  cases  where 
it  would  or  might  be  improper  to  order  restitution ;  such,  for  instaoee,  as  where 
the  judgment  appealed  IVom  is  reversed  aud  a  new  trial  granted.  In  such  case, 
the  court  has  a  discretion  in  relation  to  granting  costs,  and  as  the  judgment  is  not 
final,  there  is  no  restitution  to  be  ordered.  But  where  (he  judgment  of  tlie  ap- 
pellate court  is  the  end  of  the  action,  and  no  new  trial  is  ordered,  I  think  it  is 
imperative  upon  the  court  to  order  restifeutiou  of  all  the  appellant  has  lost. 
Therefore,  in  a  case  on  appeal  to  the  supreme  court,  where  the  judgment  of  the 
justice  and  the  county  court  are  both  reversed,  complete  restitution  cannot  be 
made  to  the  appellant  short  of  paying  him  hia  costs  of  defendiiig  the  aetion 
before  the  justice,  and  of  prosecuting  the  appeal  before  the  county  courts" 
together  with  his  costs  in  the  supreme  court.    {Mtus  ▼.  Baldwin,  9  How.  80.) 

h.  On  the  reversid  of  a  judgment  of  a  district  court,  the  appellaAt  is  entitled 
to  have  inserted  in  his  costs  of  appeal  emh.  costs  as  he  would  have  been  entitled 
to  had  a  proper  judgment  been  entered  in  the  court  below.  {Jacks  ▼.  Darrin, 
1  Abb.  232.) 

t.  Reversal  of  justices^  judgment. — When  a  judgment  for  the  plaintiff  in  the 
marine  or  justice's  eourt  is  reversed  in  the  New  1  ork  common  pleas  on  appeal, 
without  any  award  of  judgment  final  for  the  defendant  upon  the  merits,  such 
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reven*!  is  not  coneladve  of  the  rwhts  of  the  parties ;  and  in  8ti«h  ease  the  costs 
incarred  by  the  defendant  in  his  defence  in  the  court  below,  cannot  be  allowed 
him  and  included  in  the  judgment  of  rcTersal  in  the  appellate  court  Whether 
such  costs  should  be  allowed  to  the  appellant  (on  appeal  from  these  court*^  when^ 
the  appellate  court  not  only  reyerees  the  judgment  but  also  orders  a  juagment 
final  Tor  the  appellant  upon  the  merits,-^    {Mlert  v.  Kdly,  10  How.  892.) 

a.  NetB  trial. — ^The  court  of  common  pleas  for  the  city  and  county  of  New 
York,  have  uniformly  held  that  the  portion  of  section  880  which  authorizes  the 
appellate  court  to  grant  a  new  trial,  has  no  application  to  appeals  from  the 
marine  and  district  courts  of  the  city  of  Kew  Yorlc    {Jb.) 

h.  On  appeal  to  the  general  term  on  a  case,  if  the  judgment  is  reversed  on  a 

auestion  oi  law,  a  new  trial  must  be  ordered.  The  court  may  reverse  or  affirm 
le  judgment  on  a  question  of  fact  (Oriffin  t.  Mttrquardi,  17  K.  Y.  28  ;  Ed- 
numdion  v.  MeLoudy  \^id,  643 ;  and  see,  ante^  p.  859  g) ;  and  it  may,  where  a  seve- 
ral judgment  would  have  been  proper  in  the  court  below,  reverse  a  judgment  as 
to  one  defendant  and  affirm  it  as  to  another.  {Oirmrd  ▼.  Beaeh^  4  E.  D.  Smith,  27. ) 
And  where  a  judgment  against  two  defendants  is  reversed  wholly  as  to  one  and 
affirmed  as  against  the  other,  and  no  special  circumstances  render  a  different  dis- 
position proper,  the  reversal  is  with  costs  to  the  appellant.  {Montgomery  Co,  JB^k 
y.  Albany  City  Bk,  8  Selden,  469.) 

c.  Judgment  on  dimdnal. — On  an  appeal  from  the  special  to  the  general  term, 
if  the  appeal  be  dismissed,  the  judgment  should  be: — "  It  is  ordered  and  adjudged 
that  the  appeal  be  dismissed  and  judgment  affirmed  with  costs,  and  that  the 
respondent  have  execution  for  such  costs  when  adjusted  and  inserted  in  the  entry 
of  the  judgment'*    {De  Agreda  v.  Mantel^  I  Abb.  180.^ 

d.  ReverMl  as  to  one  defendant. — Upon  appeal  to  tne  general  term,  the  judg- 
ment may  be  reversed  as  to  one  defendant  who  appeals,  without  affecting  the 
judgment  as  to  another  defendant  who  does  not  appeal,  in  cases  where  a  several 
ludgment  below  would  be  proper.  {Geraud  v.  fitagg,  10  How.  869;  4  E.  D. 
Smiih,  27  ;  see  Farrel  v.  Calkins,  10  Barb.  848,  in  note  to  section  847,  Dott.) 

e.  Affirmance  in  part. — A  judgment  cannot  be  affirmed  as  to  a  part  of  the 
amount  recovered  and  reversed  as  to  the  residue,  where  a  new  trial  is  ordered  as 
to  the  part  which  is  reversed.  {Story  v.  New  York  and  Earlem  R.  JL  Co,,  2  Sel- 
den, 86.) 

/.  Jvdgmeni  on  a^nnan«».— Where  a  judgment  entered  at  special  term  is  ap- 
pealed to  the  general  torm,  and  is  there  affirmed,  a  new  judgment  should  not  be 
entered.  {Eno  v.  Crooke,  6  How.  460;  De  Agreda  v.  Mantel^  1  Abb.  180.)  The 
simple  judgment  of  affirmance,  with  the  award  of  costs  (if  any),  should  be 
attached  to  the  original  roll.  {Ih.)  It  is  improper  to  enter  up  two  judgments  in 
the  same  court  for  the  same  demand.    {Id) 

g.  Judgment  on  an  appeal  to  the  general  term  cannot  be  rendered  as  of  a 
day  subsequent  to  the  death  of  a  party  appellant  or  respondent;  but  it  may  be 
rendered  as  of  a  day  prior  to  snch  decease,  and  on  whicn  the  court  was  in  session 
and  could  have  heard  the  appeaL    {De  Agreda  v.  Mantel,  1  Abb.  180.) 

§331.  [279.]  (Am'd  1867— 1868.)  Ecuting  mita.  Time 
far  appeaUnff. 

The  appeal  to  the  court  of  appeals  under  suldwieion  two 
of  section  eleven  of  this  code^  must  he  taken  within  sixty  days 
after  written  notice  of  the  order  shaU  have  been  given  to  the 
party  appealing;  every  other  appeal  allowed  hy  the  second  and 
third  chapters  of  this  title  must  he  taken  within  two  years  after 
the  judgmefmt  shaU  he  perfected  hy  filing  the  judgment-ToU. 

h.  The  provision  requiring  appeals  under  snbd.  2  of  section  11  to  be  within  90 
days  is  new. 

80 
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a.  An  appeal  cannot  be  Uken  nntil  after  entry  of  tbe  jadcraent  appealed 
from.  (Bradley  v.  Van  Zandi,  Z  Code  Rep.  217  ;  McMahon  y.  HarrUon,  6  How. 
360.)  But  it  may  be  taken  at  any  time  on  tb«  same  day  that  the  judgment  is 
eutered;  and  in  that  caee  the  court  will  not  inquire  which  wae  the  first,  the  entry 
of  the  judgment  or  the  taking  the  appeal.     (Blydenbury  ▼.  Cotheal,  ib.  216.) 

6.  If  the  party  in  whose  laTor  judgment  is  rendered  omit  to  perfect  his  judg- 
ment, the  other  party  may  compel  him  to  do  so,  in  order  that  an  appeal  may  be 
brought  (Fk  of  Geneva  v.  Hoichkin,  1  Ck>de  Rep.,  N.  S.,  16S ;  (  How.  478 ;  Lm- 
iiiJion  V.  Mayor  of  New  York,  1  Code  Rep.,  N.  8.,  111.) 

c.  A  Btay  of  proceedings  on  the  judgment  does  not  extend  the  time  to  appeal 
(RemmU  t.  Harru,  2  Code  Rep.  71 ) 

§  332.  [280.]  (Am'd  1849.)  Other  appeals  within  thirty 
days. 

The  appeal  allowed  by  the  fourth  chapter  of  this  title, 
must  be  taken  within  thirty  days  a(ter  written  notice  of  the 
judgment  or  order  shall  have  been  given  to  the  party  ap- 
pealing. 

See  note  to  preeediog  section. 

d.  Extending  time. — The  code  preseribesthe  time  within  which  an  appeal  may 
be  taken  from  the  special  to  the  general  term ;  and  it  is  not  in  the  power  of  the 
court  to  extend  that  ueriod,  or  to  allow  an  appeal  where  the  time  has  b«en  suf- 
fered to  expire.  (Coae,  s&  882,  405 ;  Jienouil  v.  Harrie,  2  Code  Rep.  71 ;  Eno9  r. 
Thomat,  1  Code  Rep.,  N.  B.,  67 ;  Lindeey  t.  Almy,  ib.  189;  Rowell  v.  MeComtiekt 
ib.  78;  and  see  Catdwell  v.  Mayor  of  Albany,  9  Paige,  672 ;  Traver$  y.  Sihemailf 
2  Code  Rep.  96 ;  2%*  People  v.  Eldridge,  7  How.  108;  Fry  v.  Bennett,  16  How. 
886;  7  Abb.  862;  overruling  Seely  y.  JPrichard,  8  Duer,  669;  see  also  I£an»e  v. 
N.  Y,  Cent.  R,  R.  Co.,  14  How.  430.)  It  is  improper  for  the  court  t^  attempt  to 
effect  the  same  thing  indirectly  by  ordering  a  new  date  to  the  judgment.  (Juttm- 
phrey  t.  Chamberlain,  I  Kernan,  274.)  And  the  supreme  court  will  not  set  Hside 
a  judgment  for  the  mere  purpose  of  relieving  a  party  from  the  loss  of  the  remedy 
by  appeal,  although  from  no  fault  or  neglect  on  his  part.  {Mareton  y.  Johneton, 
13  How.  98;  and  see,  Fryy,  Bennett,  16  ul  886;  7  Abb.  362.) 

e.  Party  appealing. — ^The  term  "  party  appealing  **  must  be  taken  to  mean  the 
party  in  whom  is  the  right  to  appeal.  (Woodruff,  J.,  Beach  v.  Gregory.  2  Abb. 
209.) 

/  Notice  of  judgment — ^This  must  mean  of  a  judgment  so  perfected  in  form, 
thai  on  the  very  day  on  which  notice  is  given  of  its  entry,  the  appellant  has  on 
the  record  a  knowledge  ot  all  the  matters  necessary  to  the  perfection  of  an  appeal, 
and  of  a  stay  upon  it  One  of  thei»e  matters  is  the  amount  of  the  judgment,  and 
that  depend  on  the  amount  of  the  costs.  So  that  while  the  amount  of  the  costs 
is  kept  open  [and  is  uncertain],  no  notice  of  the  entry  of  the  judgment  can  be 
given,  which  will  limit  the  time  to  an  appeal.  {Sherman  v.  WelU,  14  How.  627.) 
Thus,  where  a  party  adjusted  his  eosts,  and  entered  judgment,  and  served  notice 
of  the  judgment  on  the  20th  February,  and  afterwards  stipulated  to  re-submit 
the  costs  for  adjustment,  and  that  any  deduction  made  should  be  deducted  from 
the  judgment,  held  that  such  stipulation  was  in  effect  a  revocation  of  the  notice 
of  the  judgment,  and  that  to  limit  the  time  to  appeal  a  new  notice  of  the  judg- 
ment should  have  been  given  after  the  readjustment  of  the  costs  (id.);  unless 
after  the  order  is  made  or  judgment  is  rendered  and  entered,  or  filed  and  con* 
structively  entered,  so  as  to  become  a  part  of  the  record  or  minutes  of  the  court, 
the  party  has  some  vfritten  notification  thereof,  by  a/ctof  the  prevailing  party  or  hi$ 
attorney,  his  time  to  appeal  continues  without  limitation.  The  adverse  party 
may  acquire  knowledge  of  the  order  or  judgment;  he  may  examine  it  on  the 
files  of  the  court,  or  on  its  records,  and  procure  a  eopy  of  it,  but  the  knowledge 
•o  acquired  is  inoperative  to  limit  his  tune  for  appealing.  (Fry  v.  Bennett,  16 
How.  402 ;  7  Abb.  862;  see  The  People  y.  Spauldin^,  9  Paige,  607.) 

g.  In  order  to  limit  the  right  of^  appeal,  a  service  of  a  written  notice  on  tbe 
party  is  necessary,  even  where  the  appeal  is  from  a  judgment  or  order  entered 
Dy  the  appellant  himselC    (Rankin  y.  Pine,  4  Abb.  809,— general  term,  second 
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• 
distriet)  That,  whwe  th«  eaiis*  wm  referred,  and  a  report  made  in  favor 
of  the  plaintiff,  for  a  enm  smaller  than  that  claimed,  od  July  19,  1856,  the  plain- 
tiff entered  judgment  for  the  amount  found  due  him*  On  the  19th  of  November 
following,  the  plaintiff  served  notice  of  appeaL  On  motion  to  dismlBe  said  appeal, 
on  the  ground,  amongst  others,  that  it  was  too  late,— it  not  appearing  that  the 
defendant  had  ever  served  the  plaintiff  with  written  notice  of  the  judgment, 
the  motion  was  denied.  And  in  Starifig  v.  J<mei  (18  How.  428),  Wells,  J., 
says,  **  There  has  been  no  written  notice  of  the  judgroeut  (which  in  that  case  was 
for  the  plaintiff)  served  npon  the  defendants  or  their  attorneys.  Nothing  short 
of  this  will  limit  the  time  in  which  to  appeal  Actual  knowledge  of  the  entry  of 
the  judgment  by  the  defendants  or  their  attorneys  will  not  supersede  the  written 
notice." 

4L  When  an  order  obtained  by  a  party  is  settled  ex  partem  entered,  and  a  copy 
of  it  served,  and  the  judge  who  made  it  on  a  re-settlement,  which  he  directs, 
iDvdifies  it  by  altering  the  terms  of  the  original  draft  order,  the  party  obtaining 
the  order,  if  he  would  limit  the  time  in  which  to  appeal  from  it,  must  cause  it 
to  be  entered  as  it  is  finally  settled,  and  serve  a  copy  it  From  the  time  it  is 
reeettled,  and  as  resettled,  it  is  the  only  order  there  is  in  relation  to  the  matter 
covered  by  it    (Bowman  v.  £arl,  3  Duer,  691.) 

See  note  to  section  381. 


Chapti'B  n. 


AjypeaU  to  the  Court  of  Appeals. 

§  333.  [2S2.]  (Am'd  1857.)  Existing  suits.  Appeal,  in 
what  cases. 

An  appeal  may  be  taken  to  the  court  of  appeals,  in  the  cases 
mentioned  in  section  eleven.  When  any  of  the  courts  tnen- 
tioned  therein  shall,  at  general  tenn,  render  judgment  upon  a 
verdict  taken  subject  to  the  opinion  of  the  court,  the  questions 
or  condusions  of  law,  together  with  a  concise  statement  of  the 
facts  upon  which  they  arose,  shall  be  prepared  by  and  under 
the  direction  qf  the  court,  and  shall  be  fled  with  the  judgment- 
roll,  and  be  deemed  apart  then^eof,  for  the  purposes  of  a  review 
in  the  court  qf  appeals. 

The  provisions  of  the  last  preceding  section  shaU  apply  to 
any  judgment  therein  mentioned  that  has  been  heretofore  ren- 
dered, and  upon  which  an  appeal  has  been  brought,  and  is  now 
pending,  or  upon  which  an  appeal  shaU  hereafter  he  brought. 
When  the  return  has  already  been  filed  with  the  clerk  of  the 
oowrt  qf  appeals,  such  statement  shall  be  filed  with  him,  and  be 
deemed  apart  of  such  return. 
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The  ameDdment  of  1867  was  tlM  additton  of  tho  part  in  Ualie.  It  applies 
only  to  Dew  trials  ordered  and  jadgmentt  rendered  alter  the  amendment  took 
effect    (My  ▼.  HoUon,  16  N.  Y.  6M.) 

What  deeititms  the  court  ofappeali  may  reiriew, 

a.  The  court  haa  authority  to  review  wdy  actual  determinat%on%^  that  is,  ques- 
tions upon  which  the  inferior  court  has  actually  paued  (Raynor  t.  dark,  S 
Code  Rep.  280  ;  7  Barb.  681),  and  only  determinations  made  after  the  code  took 
effect     (RiecY.  Floyd,  1  Code  Rep.  112;  8  How.  866.) 

6.  In  Oridley  t.  DaggcU  (1  Code  Rep.,  N.  S.,  886 ;  6  How.  280)  a  decision  was 
made  at  special  term,  and  appealed  to  the  general  term.  At  the  general  term  no 
hearing  of  the  appeal  took  place,  but  a  judgment  was  entered  under  a  stipula- 
tion, and  with  a  view  to  an  appeal  to  the  court  of  appeala  An  appeal  was  nad ; 
and  alihovgh  both  parties  asaed  to  have  it  heard  upon  the  merits^  it  wsa  held 
that  the  court  had  no  discretion,  and  the  appeal  was  oismissed  for  want  of  such 
an  actual  determination  as  the  code  requires. 

c.  The  "  special  proceedings'*  mentioned  in  subdiyision  8  of  eaotioii  11,  are  not 
the  "provieional  rcfnediet"  provided  for  by  ss.  178  to  244.  (Oenin  v.  limpkini, 
1  Code  Rep.,  N.  S.,  416.) 

dL  The  words  **  brought  there  from  another  court"  include  suits  pending  in 
the  late  court  of  chancery  on  the  first  Mondajr  of  July,  1847,  and  tranif erred  to 
the  supreme  court  by  force  of  the  constitution  (Art  xiv.  s.  6),  and  judiciary 
act  (Laws  of  1847,  p.  822,  s.  12),  where  the  decree  was  made  after  the  code  took 
effect  {Farm.  Loan  and  Trwt  Co.  t.  Carroll,  4  How.  211 ;  2  Code  R.  188;  % 
Coma  666.) 

a.  The  judgment,  to  be  reviewable,  muet  be  a  final  judgment  (Paddock  ▼. 
Springfield  Fire  Ins.  Co.,  2  Keman,  691.)  Aecordiuffly,  where  the  plaintiff  de- 
murred to  portions  of  the  defendant's  answer,  and  judgment  was  rendered  thereon 
against  the  defendant,  in  the  court  below,  leaving  issues  of  fact  in  the  cause  on- 
decided,  held,  that  the  judgment  on  the  demurrer  was  not  reviewable  in  the  court 
of  appeals  until  the  iBsues  of  fact  were  disposed  of  and  final  judgment  given  in 
the  action.     (Id) 

/.  Where  the  record  shows  an  actual  determination  made  at  geaeral  term, 
although  it  does  not  affirmatively  appear  that  the  case  was  brought  there  by 
appeal,  the  court  of  appeals  will  presume  that  the  case  was  regularly  at  general 
term  by  sppeal.    (Beeelier  v.  Conradt,  11  How.  181.) 

j^o  appeal  Hee  to  the  emtrt  of  appeale  in  thefoUomng  eossi. 

g.  Where  there  was  a  verdict  and  judgment  without  any  exceptions  or  pro- 
ceedings intermediate  the  verdict  and  filing  the  judgment  record,  and  an  appeal 
was  brought  upon  the  judgment  The  suit  was  eommenoed  prior  to  1st  July, 
1848;  but  the  verdict  and  judgment  were  obtained  after  that  time.  (Lakey, 
Oibeon,  8  How.  420.) 

h.  Upon  a  mere  question  of  costs.    {Sherman  r.  De^gett,  8  How.  426.) 

i.  From  a  decision  on  a  motion  to  set  aside  a  judgment  or  decree,  either  for 
irregularity  or  as  a  matter  of  favor.  (Sherman  v.  Felt,  S  How.  425  ;  2  ComSw 
186 ;  Ihintop  v.  Edaarde,  8  Coma  841 ;  Humphrey  v.  Chamherlain,  1  Kern.  274.) 
An  order  of  the  supreme  court  made  at  general  term,  setting  aside  a  judgment 
and  execution  thereon  for  irregularity,  bnt  giving  no  direction  in  respect  to  the 
previous  proceedings  in  the  action,  does  not  determine  the  action  nor  prevent  a 
judgment  from  which  an  appeal  may  be  taken,  although  the  irregalarity  alleged 
Dv  the  defendant  consisted  in  the  service  of  the  summons  in  pursuance  of  a 
chamber  order,  so  that  if  he  was  right  no  action  was  ever  commenced.  The 
chftmber  order,  not  having  been  set  aside,  was  to  be  considered  well  commenced 
and  still  pending.    (Jonee  v.  Derby,  16  N.  Y.  242.) 

j.  From  the  decision  of  the  supreme  court  on  a  case,  there  must  be  executions 
or  special  verdict  So  held,  where  there  was  a  trial  in  an  action  of  ejectment 
and  a  verdict  taken  subject  to  the  opioion  of  the  supreme  court  upon  a  case  to 
be  made — which  was  msde,  and  the  general  term  gave  judgment  for  the  defend- 
ant on  the  case ;  which  order  was  appealed  to  the  court  of  appeala.  (  Wright  r, 
Douglass,  8  How.  418.) 

k.  From  a  judgment  except  upon  exceptions  or  special  verdict,  presenting 
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questioDB  of  Uv.  So  beld,  where  tbere  was  a  trial  before  a  judge,  widiont  a  jarj, 
and  a  ccui9  made,  upon  wbieh  tbe  general  term  denied  a  new  trial,  which  was 
incorporated  in  the  record,  and  appealed  to  the  court  of  appea]&  (Livinffston 
Y.  Eadelif,  S  How.  417  ;  and  see,  ante,  861  e.) 

a.  From  an  order  of  the  supreme  court  at  a  general  term,  denying  a  rehear- 
ing of  an  order  made  at  a  special  term,  where  the  order  made  at  speeial  term  is 
such  as  would  not  be  reviewed  by  this  court  on  appeal,  if  oonnrmed  by  the 
general  term.  (Marvin  r.  Seymour,  1  Code  Rep.  Ill;  9  How.  &40;  1  Corns. 
635.)  Thus,  where  a  motion  was  made  at  a  special  term  for  an  order  to  compel 
one  of  the  complainants  to  appear  and  submit  to  an  eumination  before  a 
master  to  whom  the  cause  had  been  referred,  and  was  denied,  and  an  appeal 
then  taken  to  the  general  term,  where  a  rehearing  was  denied,  held,  not  an 
appealable  order  to  the  couit  of  appeals,  even  if  the  generaT  term  had  confirmed 
the  order.     (lb  ) 

6.  From  an  order  on  a  rehearing  at  a  general  term  of  the  supreoie  court 
vacating  an  order  of  reference  to  ascertain  the  amount  of  damages  occasioned  by 
ft  temporary  iiyunction.    {Anon.    4  How.  80.) 

e.  From  an  order  setting  aside  a  decree  of  divorce  taken  as  confessed,  and 
allowing  alimony.     (Carpenter  v.  Carpenter,  2  Code  Rep.  83;  4  Htiw.  189.) 

d.  From  a  decision  on  a  motion  to  dissolve  a  temporary  injunction.  (  Vande- 
wUer  V.  Keleey,  2  Code  Rep.  8;  8  How.  838.) 

e.  From  the  verdict  of  a  jury  upon  a  auestion  of  faot»  upon  the  trial  of  which 
there  is  a  question  as  to  the  credibility  ox  a  witness  by  which  it  is  sought  to  be 
proved,    (liict  v.  Floyd,  4  How.  27  ;  1  Corns.  608.;) 

/.  From  an  order  setting  aside  an  answer  as  frivolous,  and  that  the  plaintiff 
have  judgment  as  for  want  of  an  answer,  and  a  further  order  that  the  defendant 
submit  to  an  examination  on  oath  concerning  his  property,  and  the  judgment  to 
be  given  on  the  complaint  It  is  not  the  final  judgment  m  the  action.  (Diinliam 
V.  ^ichoieon,  2  Code  Rep.  70;  4  How.  140.) 

ff.  On  reversal  by  supreme  court  of  judfi;ment  of  common  pleas  on  bill  of 
exceptions  contained  in  the  record  as  an  appeal  under  act  of  December,  1847. 
(J^ar^o  T.  Brown,  8  How.  294;  1  Coms.  429.) 

K  From  an  order  of  the  supreme  court  at  general  term,  revernng  a  judgment 
obtained  at  the  circuit,  and  ordering  a  new  trial.  (Dtuine  v.  NortlumR,  R.  Co,, 
8  Code  Rep.  72;  4  How.  864;  8  Coms.  645.) 

t.  From  an  order  awarding  or  refusing  an  issue  to  be  tried  at  law,  and  the 
granting  or  refusing  a  new  trial.    (Lanting  v.  Riueell,  4  How.  218.) 

j.  From  a  decree  which  directs  a  reference  for  the  purpose  of  taking  an 
account  between  the  parties,  and  for  other  purposes,  and  reserves  further  direc- 
tions until  the  coming  in  aod  confirmation  of  tne  report^  and  then,  "that  such 
furttier  order  and  decree  may  be  made  thereon  as  shall  be  just"  It  is  not  a 
final  decree,  (Cruger  v.  Douglas,  2  Code  Rep.  129 ;  4  How.  216 ;  Harrie  v.  Clarkt 
2  Code  Rep.  47  ;  4  How.  78 ;  WelU  v.  Gikeon,  MS.  October,  1862.) 

k.  From  an  order  made  at  the  general  term  of  tha  supreme  oourt  confirming 
an  order  vacating  a  master's  or  receiver's  sale.  It  was  a  matter  in  the  discretion 
of  the  court     (Wakeman  v.  Price,  3  Code  Rep.  186;  2  Coms.  884.) 

L  From  an  order  made  at  the  general  term  of  the  supreme  court  confirming 
an  order  which  denied  a  motion  to  set  aside  a  judgment  entered  on  a  warrant  of 
attorney,  before  the  code  went  into  effect    (Dunlop  v.  Edwards,  8  Code  Rep. 
197 ;  8  Coms.  841.) 

VK  From  a  decision  at  the  circuit  on  a  ease.  So  held  where  a  case  was  inserted 
in  the  judgment  record,  and  was  there  called  a  bill  of  exceptions,  but  had  not  in 
faet  been  turned  into  a  bill  of  exceptions.  (King  v.  J)enni$f  8  How.  419 ;  2 
Coma,  189.) 

n.  From  an  order  of  the  supreme  court  at  seneral  term  denying  a  motion  for 
a  stay  of  proceedings  on  a  judgment,  and  for  hberty  to  move  to  set  aside  a  report 
of  referee  without  an  appeal,  or  for  an  order  extending  the  time  to  appeal. 
(JSnoe  V.  Thmnae,  6  How.  369.) 

o.  Where  an  action  was  commenced  in  a  justice's  court,  and  the  proceedings 
discontinued  by  reason  of  title  coming  in  question,  and  an  action  for  the  same 
cause  was  commenced  in  the  old  court  of  common  pleas,  and  by  operation  of  law 
was  transferred  to  the  supreme  court,— the  appeal  from  the  judgment  of  tbe 
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■upreme  court  in  sueti  action  wta  dismiseed,  on  the  ground  that  it  was  an  action 
ongiually  commenoed  in  a  justice's  court.  (See  Brown  ▼.  Brtnnif  6  How.  820 ; 
2  Seld.  106.    See,  now,  sect  11.) 

a  On  an  appeal  from  a  judgment,  the  court  will  not  review  an  order  made  at 
ebambers  or  special  term,  and  from  which  no  appeal  has  been  taken  to  the 
general  term  or  the  court  below.  (Zanoiite  t.  Martin,  1  Code  Rep.,  N.  S.,  885* 
6  How.  240;  Orae$  v,  Pier$on,  8  How.  218 ;  1  Corns.  228.) 

6.  A  refusal  of  a  referee  to  adjourn  the  hearing  before  him,  where  it  is  a 
matter  resting  in  his  discretion,  will  not  be  reyiewM  on  appeal.  {Carpenter  v. 
ffaynet,  1  Code  Rep.,  N.  S.,  414.)       , 

c.  The  finding  of  a  referee  on  the  questions,  whether  the  plaintiff  had  per* 
formed  his  contract,  and  whether  performance  had  been  waived,  will  not  be 
reviewed  by  the  eourt  of  appeals  on  appeal  from  the  judgment  of  the  supreme 
court,  affirming  the  report  of  the  referee ;  because  they  are  questions  of  fact  only. 
{NetotoH  V.  Barrii,  1  Code  Rep.,  N.  S.,  414;  and  see  Eatterly  v.  CoU^  8  Gama 
602 ;  DavU  v.  AlUn^  ib.  168;  Bortt  v.  8pelmain,  4  Corns.  280.) 

d.  The  provision  allowing  an  appeal  from  a  "  final  order  affeoting  a  substan- 
tial right,  made  in  a  special  proceeding,  or  upon  a  summary  application  in  an 
action  after  judgment,"  does  not  include  an  order  granting  or  refusing  a  provis- 
ional remedy,  nor  an  order  vaeating  or  refusing  to  vacate  such  provisional  remedy ; 
because  such  provisional  remedies  are  not  oontemplated  by  the  words  "special 
proeeediogs/*  in  subdivision  8  of  seotion  11.  (Oenin  v.  limpkinM^  1  Code  Rep., 
N.  a,  415.) 

e.  An  appeal  from  a  iudgmenton  a  report  of  referees,  was  dismissed  on  motion, 
the  record  not  stating  the  uicts  as  found  by  the  court  below,  and  there  beinir  no 
bill  of  exceptions,  but  simply  a  case  setting  forth  all  the  evidence  given  on  the 
trial.    (OolU  v.  jSrown,  1  Code  Rep.,  K.  S.,  416.) 

/.  From  a  judgment  of  the  supreme  eourt  affirming  an  order  of  a  surrogate 
denying  a  motion  for  leave  to  discontinue  proceedings  of  accounting  in  the  matter 
of  a  gutrdian,  and  directing  that  the  proofs  be  dosed.  (Tompkint  v.  jSou/teo,  7 
How.  194.) 

g,  A  motion  to  open  biddings  on  a  judicial  sale  is  addressed  to  the  discretion  of 
the  court  below,  and  a  decision  on  such  motion  cannot  be  appealed  to  the  court 
of  appeals.  {Lord  v.  Feitter,  Coart  of  Appeals,  Oct.,  1862,  5  Mon.  L.  R.,  N.  Si, 
809  ;  Hazleton  v.  Waheman,  8  How.  467.) 

h.  From  the  decision  of  the  supreme  court,  on  an  appeal  from  the  county 
court,  as  to  locating  a  tolKgate.  {McAUiUer  v.  Album  Plank  Road  Co.,  Court  of 
Appeals,  Oct,  1862,  6  Mon.  L.  R..  N.  S.,  899  ) 

t.  Where  a  motion  before  a  surrogate  for  leave  to  dismiss  an  applieation  was 
denied  there,  the  decision  of  the  supreme  court  affirmini;  that  order  is  not 
appealable  to  the  court  of  appeals;  because  it  is  not  a  final  determination. 
{Totnpkiff  V.  Sotdice,  Court  of  Appeal*,  Oet,  1852,  6  Mon.  L.  R.,  N.  S.,  299.) 

j.  From  the  decision  of  the  court  below,  awarding  costs  against  ezvoutors, 
and  also  making  an  extra  allowance  for  costs ;  because  it  is  a  matter  in  the  dis- 
cretion of  the  eourt.  (J<br^  v.  Oooding^a  Hxeeutors,  Court  of  Appeals,  Oct.,  1862, 
6  Mon.  L.  R.,  N.  S.,  899.) 

k.  From  an  order  denying  a  rehearing  of  an  interlocutory  deerea.  {King  v. 
MerehanU*  Exchange  Co.,  1  Selden,  647.) 

/.  From  an  order  denying  leave  to  file  exceptions  to  a  report  of  a  referee, 
after  the  usual  time  for  doing  so  has  expired,    {la.) 

m.  Where  no  exceptions  to  any  raling  of  the  court  were  taken  on  the  uial 
below,  there  is  no  question  of  law  U>  be  considered  in  the  court  of  appeals,  and 
therefore  the  case  cannot  be  reviewed  in  the  court  of  appeals.  {Rich  v.  Kimherbf, 
Court  of  Appeals,  Oct,  1852,  6  Mon.  Ix  R.,  N.  S.,  400;  and  see,  ante,  page  361  e.) 

n.  Where  no  question  of  law  is  raised  by  the  return,  and  questions  of  fact 
alone  are  presented  for  the  consideration  of  the  court,  the  judgment  below  will 
be  affirmed.  {Kendall  v.  Harri»,  Court  of  Appeals,  Oct,  1862,  6  Mon.  L  R., 
N.  a,  400.) 

o.  Where  the  exception  in  the  case  is  to  the  whole  of  the  judge's  charge,  and 
where  some  parts  of  the  charge  are  correct,  the  exception  cannot  avail  the  party 
taking  it  So,  too,  as  to  the  refusal  to  charge,  where  the  exception  is  to  the 
whole  refusal,  and  where  some  part  of  the  refusal  is  right,  the  exception  mue( 
fail.    {Davenport  v.  Covert,  Court  of  Appeals,  Oct,  1852,  6  Mon.  L.  R.,  N.  S.,  899.\ 
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a.  It  appearing  by  the  return^  to  the  appeal  that  no  question  of  law  was 
raised  in  the  court  below,  and  no  Exception  taken  to  any  ruling  or  decision  of 
the  judge  or  oonrt  on  the  trial,  and  it  not  appearing,  therefore,  from  the  record 
whether  the  question  discussed  on  the  argument  had  been  actually  raised  and 
finally  determined  in  the  court  below,  the  court  of  appeals  would  not  entertain 
SQc]i  question.  {Bar to  t.  Himrod,  Court  of  Appeals,  Oct,  1852,  5  Hon.  L.  R., 
N.  S„  400.) 

6.  In  all  cases  of  an  appeal  from  a  decision  on  a  motion  to  set  aside  a  report 
of  referees,  there  must  be  a  statement  of  facts  prepared  and  incorporated  into 
the  record  by  the  court  below,  showing  to  the  court  of  appeals  how  the  facts 
were  found  and  understood  in  that  court.  And  in  a  ease  where  the  record  con- 
tained merely  a  special  report  of  the  referee,  showing  what  evidence  was  given 
before  him,  the  appeal  was  dismiss^'d  for  the  reason  that  no  statement  of  facts 
was  prepared  ana  mcorporated  in  the  record,  showing  how  the  facts  were  found 
and  understood  in  the  court  below.  {Oeer  y.  Wetmore^  Court  of  Appeals,  Oct., 
1862,  6  Mon.  L.  R.,  N.  a,  400 ;  Sttarg^  v.  Merry,  8  How.  818.) 

c.  No  appeal  lies  from  an  order  in  proceedings  for  partition  declaring 
the  rights  or  the  parties,  and  appointirg  commissioners  to  make  partition; 
because  it  is  not  a  nnal  order.     {Beebe  v.  Oriffing^  2  Selden,  465.) 

d.  An  order  denying  a  motion  to  stay  the  trial  of  a  cause  until  the  decision 
of  another  cause,  is  not  an  order  involvmg  the  merits,  or  necessarily  affecting 
the  judgment,  and  is  not  subject  to  review  by  the  court  of  appeals  on  an  appeal 
from  the  final  judgment  in  the  cause.  {Jame*  v.  Chahnert,  2  Selden,  209  ;  1  Code 
Rep.,  N.  S.,  418.) 

e.  If  the  court  of  appeals  has  the  power  to  review  a  decision  of  the  supreme 
court)  denyine  an  application  to  order  an  amended  answer  to  stand  as  part  of 
the  pleadiogs  in  the  cause,  it  can  only  be  exercised  after  a  final  jutjgment  ia  the 
action.    {Sacketf*  Harbor  Bank  v.  Burwell,  9  How.  95.) 

f.  From  an  order  of  the  supreme  court,  made  at  a  general  term,  confirming 
the  report  of  commissioners  to  appraise  the  compensation  to  be  made  for  laud 
proposed  to  be  taken  under  the  General  Railroad  Act,  and  refusing  to  direct  a 
new  appraisal     (Re  K.  Y,  Cent.  R.  R,  Co.  v.  Marvin,  1  Eernan,  276.) 

ff.  Reading  the  sentence  (sub.  8}  in  connection  with  the  other  parts  of  the 
section,  it  is  evident  that  it  contemplates  a  proceeding  based  upon  the  judgment, 
and  which  assumes  its  validity;  and  this  is  the  construction  which  has  been  put 
upon  it  by  the  court  of  appeals.  (Sherman  v.  Felt^  8  How.  425  ;  Dunlop  v.  Ed- 
wards, 8  Corns.  841.  See  16  N.  Y.  296.)  It  is  not  the  policy  of  the  code  to  allow 
a  review  in  the  court  of  appeals  of  interlocutory  orders  in  an  action,  unless  they 
are  such  as  put  an  end  to  the  suit,  and  prevent  the  renderiug  of  a  judgment  from 
which  an  appeal  will  lie,  or  unless  there  is  an  appeal  from  the  judgment 
(Humphrey  v.  Chamberlain,  1  Eernan,  275.)  Therefore  no  appeal  lies  from  an 
order  at  special  term,  confirmed  at  general  term,  ordering  a  judgment  set  aside, 
and  re-enttred  to  give  a  party  an  opportunitv  to  appeal.  Such  an  order  can 
only  be  reviewed,  if  at  all,  on  an  appeal  from  the  judgment    (lb.) 

h,  Ko  appeal  lies  from  an  order  of  the  supreme  court  removing  an  action 
eommenced  tnerein  to  the  United  States  court,  on  th**  ground  that  the  defendant 
is  a  citizen  of  another  State.    (Illius  v.  H.  Haven  R.  R.  Co.,  8  Eernan,  597.) 

i.  No  review  can  be  had  in  the  court  of  appeals  of  the  determination  of  the 
BQpreme  court  on  a  question  of  fact  in  an  equity  suit,  commenced  since  the  code. 
(Newton  v.  Bron$on,  8  Eernan,  587.) 

j.  An  order  vacating  a  Judgment  in  an  action  to  recover  the  possession  of 
land,  and  granting  a  new  trial  pursuant  to  2  R.  &  809,  is  not  appealable. 
(EvaM  V.  Millard,  16  N.  Y.  619.) 

h.  That  damages  « ere  assessed  against  the  defendant  in  the  court  below, 
without  any  proof  of  his  default  to  answer,  is  a  matter  of  practice,  not  review- 
able.    (CaUin  v.  BUlingt,  16  N.  Y.  622.) 

/.  An  order  at  general  term  striking  out  of  a  judgment  the  costs  therein. 
(ThompMon  v.  Bullock,  16  How.  213.) 

m.  The  plaintiff  in  an  action  to  foreclose  a  mortgsge,  obtained  an  order  for 

judgment  at  special  term,  on  the  ground  of  the  frivolousuess  of  a  demurrer  to  the 

eomplaint     This  order  for  judgment  was  afiirmed  on  appeal  to  the  general  term. 

The  plaintiff  then  obtained  a  computation  of  the  amount  due,  and  a  judgment  at 
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■peoiAl  term  of  foreelofliire  an d  sa1«.  From  this  Jndcmeat  and  the  order  at  general 
term  affirming  the  order  for  jadgment,  the  defendant  appealed  to  the  court  of 
appeals.  On  motion  to  diemita,  it  was  held  that  no  such  appeal  would  lie.  The 
defendant,  after  the  final  judgment  at  the  special  term,  should  hare  appealed 
therefrom  to  the  general  term,  when,  in  ease  of  affirmance,  he  might  have 
appealed  to  the  court  of  appeals.  {HoUitUr  Sk  of  Buffalo  v.  VaU,  15  K.  Y.  69S.) 
See  note  to  section  838. 

An  appeal  liea  in  the/olUnrinff  catea  : 

a.  Where  the  supreme  court  on  sppeal  reverses  the  Judgment  or  decree  of  a 
subordinate  court,  although  further  proceedings  were  directed  to  be  had  in  the 
court  where  the  suit  or  proceeding  originated ;  and,  therefore,  where  a  surrogate 
dismissed  a  proceeding  instituted  before  him  to  bring  executors  to  account,  and 
the  supreme  court,  on  appeal,  reversed  his  decree  with  costs,  and  directed  him 
to  proceed  with  the  account,  held,  that  an  appeal  would  lie  to  the  court  of 
appeals.     (JHetierve  v.  Sutton,  8  Code  Rep.  198  ;  S  Corns.  646.) 

6.  From  a  decree  at  a  general  term  of  the  supreme  court,  reserving  no  ques- 
tions, and  nothing  to  be  done  but  to  compute  the  amount  due,  after  the  referee's 
report  of  the  amount  due  had  been  confirmed.  {SwarthotU  v.  Curtis,  8  Code  Rep^ 
215;  4  Coms.415) 

e.  A  party  against  whom  a  judgment  has  been  rendered  in  the  court  below, 
is  not  prevented  from  appealing  to  the  court  of  appeals,  by  the  fact  that  he  has 
paid  the  judgment,  unless  such  payment  was  by  way  of  compromise  and  agree- 
ment to  settle  the  controversy.    ( WelU  v.  JDanforth,  1  Code  Rep.,  N.  S.,  415.) 

d,  An  appeal  lies  to  the  court  of  appeals  from  an  order  made  by  the  supreme 
court,  requiring  a  person  beneficially  interested  in  a  recovery  sought  to  be  bad 
in  the  name  of  another,  to  pay  the  costs  of  the  defendant  in  the  action.  {OiU$  ▼. 
Halbtrt,  2  Keman,  82.) 

e.  An  application  by  petition  to  compel  a  specific  performance  by  infant 
heirs  of  a  contract  for  the  sale  of  land  made  by  the  ancestor,  is  a  special  proceed- 
ing within  section  11  of  the  code,  and  an  appeal  lies  to  the  court  of  appeals 
firom  a  final  order  at  general  term,  made  upon  such  application.  (Hyatt  v. 
SeeUy,  I  Eeman,  52.) 

/.  An  appeal  lies  from  an  order  made  after  judgment  rendered  upon  the 
strising  out  an  answer  as  sham  where  such  order  vacates  the  judgment  upon 
the  ground  that  after  striking  out  the  answer,  the  plaintifiTs  cause  of  action  uad 
ceased  to  exist     (JSison  v.  Dillaye,  17  N.  Y.  168.^ 

g.  Papers  on  the  appeal. — An  appeal- book  is  insufficient  if  it  does  not  contain 
a  case  or  exceptions,  presenting  the  conclusions  of  fact  and  of  law,  and  a  proper 
statement  of  ibe  questions  presented  and  exceptions  to  rulings.  Such  an  appeal- 
book,  althoogh  it  contains  the  pleadings,  the  referee's  report,  the  judgment  and 
notice  of  appeal,  presents  no  record  into  which  the  court  can  look  for  the  reasons 
and  gronnds  of  the  juds^ment,  or  to  find  errors,  if  any  there  were  at  the  trial; 
and  when  those  parts  of  sueh  a  record  which  have  no  relation  to  the  trial,  pre- 
sent no  error,  the  court  will  affirm  the  judgment,  if  appealable.  {Otis  v.  Spencer, 
6  Abb.  127;  16N.Y.  610.) 

K  Where  an  order  which  the  court  of  appeals  has  no  jurisdiction  to  review, 
and  the  papers  on  which  such  order  was  granted  by  the  court  below,  are  incor* 
porated  m  the  appeal-book,  they  will  be  stricken  out,  upon  motion,  in  the  court 
of  appeals     (Smith  v.  Grant,  15  N.  Y.  690.) 

i.  In  Smith  v.  Grant  (15  N.  Y.  590)  the  cause  was  tried  by  the  court  without 
a  jury,  and  decision  In  favor  of  the  plaintiff.  The  decision  contained  a  statement 
01  faets  found  and  of  conclusions  of  taw.  After  judgment,  defendant  made  a  case^ 
which  set  forth  the  history  of  the  trial,  but,  instead  of  containing  a  statement  of 
facts  and  conclusions  of  law,  as  found  by  the  judge,  it  referred  to  his  written 
decision,  as  contained  in  the  judgment-roll.  Instead,  also,  of  containing  the 
exceptions  takfu  to  the  decision,  it  referred  to  a  separate  paper  "  annexed," 
which  was  a  copy  of  the  exceptions  served  by  the  defendant.  On  motion  to 
dismiss  the  appeal  on  the  ground  that  "  the  case  did  not  contain  a  statement  of 
facts,  the  conclusions  of  law  and  the  exceptions  thereto,"  the  court  permitted 
the  appeal  to  stand,  but  observed  that  **  tne  case  was  informally  made  up  and 
settled.^' 

j.  On  an  appeal  from  the  superior  court  of  Buffalo,  where  no  question  as  to  its 
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juriidiistion  wm  nds^  jnmdMstioa  ww  MBQiii«d  to  hare  exutdd.     {BidweU  ▼. 
AUor  M^  Jn$.  Cq.,  Id  N.  Y.  ^63.) 

Fmotir  of  the  ecmrt  on  appeal, 

€L.  This  ooart  CAnnot  reyiew  those  parts  of  a  decree  of  the  court  below  Dot 
appealed  from.  {Boberiaon  t.  Bullions,  I  Kemao,  248;  Kelsey  y.  Weitem,  2 
C<»Da  500.) 

h.  The  court  will  not  rererse  a  judsment  OTermliDg  a  demurrer,  where  the 
defect  in  the  pleading  demurred  to  was  formal  and  technical  merely,  and  should 
have  been  amended  by  the  court  below.  (McCoftniekf  Picking,  4  Coms.  276.) 
A  judgment  ought  not  to  be  reversed  on  the  fi:rouDd,  merely,  that  the  court  below 
neglected  to  make  a  formal  amendment,  which  might  and  ought  to  have  been 
made.     (lb,  282.) 

e.  After  a  return  has  been  filed,  and  an  order  made  which  finally  disposes  of  the 
appeal,  whether  upon  the  merits  or  not,  it  is  proper  to  remit  the  proceedings  to 
the  court  below.    (4  How.  184 ;  Langley  v.  Warner^  2  Ck>de  Rep.  97.) 

d.  "  After  a  cause  has  been  regularly  remitted  to  the  court  below,  the  court 
<tf  appeals  has  no  jurisdiction  to  grant  relief  against  any  irregularity.  The  only 
remeay  is  a  new  appeal    {Newton  t.  Harru,  1  Code  Rep.,  K.  S.,  191  ;  8  Barb. 

eos.)** 

a  Where  too  mnoh  costs  are  charged  on  the  dismissal  of  an  appeal,  the 
remedy  is  by  motion  to  the  court  below.  (Dreiser  ▼.  Brooks,  2  Code  Rep.,  180  ; 
4  How.  207.) 

/.  A  remittitur  cannot  be  made  on  the  dismissal  of  an  appeal  under  rule  2  of 
the  court  of  appeals,  for  the  reason  that  no  return  has  been  filed  ;  for  if  no 
return  be  filea  there  is  nothing  to  remit.  (4  Ho  v.  211,  note  ;  see  Rules,  in 
Appendix.)  In  Ihty  v.  Brown  (4  How.  429  ;  2  Code  Rep.  8),  where  the  plaintiff 
appealed  to  the  court  of  appeals,  but  the  bill  of  exceptions  was  alone  rerurned  to 
the  court  of  appeals,  without  the  judgment  record,  tne  appeal  was  dismissed  for 
that  causei 

g.  After  a  remittitur  filed  in  the  court  below,  the  court  of  appeals  has  no  fur- 
ther jurisdiction  of  the  cause,  and  a  motion  in  such  a  case  for  an  amendment  of 
the  judgment)  should  be  made  in  the  court  below  (Frazer  v.  Western,  8  How. 
236  ;  Martin  t.  Wilsofi,  1  Coma  240)  ;  but  the  court  does  not  lose  jurisdiction 
until  the  remittitur  is  actually  filed,  as,  until  that  be  done,  the  court  can  order 
the  remittitur  to  be  sent  back  so  as  to  restore  jurisdiction.  (Burkle  y.  Luee,  8 
How.  236  ;  see  also  Dresser  T.  Brooks,  2  Code  Rep.,  180  ;  4  How.  207.) 

K  After  an  action  has  been  remitted  to  the  court  below,  and  the  remittitur 
filed,  the  court  below  will  not,  and  cannot,  entertain  a  motion  to  re-remit  the 
remittitur  to  the  appellate  court,  in  order  that  a  motion  may  be  there  made  to 
amend  alleged  errors  of  that  court.  (Seldeti  ▼.  Vermilya,  8  Band.  688  ;  6  How. 
41.)  Although  where  an  appeal  is  regularly  dismissed,  and  the  remittitur  sent 
down,  the  appellate  court  loses  all  control  over  the  cause ;  yet  where  an  order 
dismissing  an  appeal  is  irregularly  obtained,  or  entered  upon  a  false  or  garbled 
affidavit,  the  appellate  court  will  doubtless  grant  relief  by  vacating  the  order  of 
dismissal ;  but,  so  long  as  the  order  of  the  appellate  court  dismissing  the  appeal 
stands,  the  court  below  is  bound  by  it,  and  has  no  power  to  make  an  order 
impairing  its  force.     (Newton  v.  Harris,  1  Code  Hep.,  N.  S,,  191 ;  8  Barb.  608.) 

t.  Where  the  order  entered  on  the  decision  of  a  cause  in  the  court  of  appeals 
does  not  correctly  state  the  judgment  pronounced  by  the  court,  it  will  be  amended 
on  motion,  notwithstanding  the  remittitur  may  have  been  sent  to  the  court  below 
and  filed  there.    (Palmer  v.  Lawrence,  1  Selden,  465.) 

j.  The  court  of  appeals  has  the  power  to  enforce  a  mutual  stipulation  made 
between  the  parties  in  the  court  below,  by  which  they  agreed  that  the  decision 
in  such  case  in  the  court  below  should  be  final,  and  that  no  appeal  should  be 
taken.  The  duty  of  hearing  appeals  involves  the  jurisdiction  to  determine 
whether  a  particular  case  is  properly  before  the  court  on  appeal,  and  to  dismiss 
it  if  brought  in  violation  of  the  agreement  of  the  partiea  (Townsend  v.  The  Mas- 
terson  Stone  Dreseing  Co,^  16  N.  x.  687.) 

k.  Proceedings  after  decision  of  the  court  of  appeeds.-^Aher  an  appeal  to  the 
eourt  of  appeals  has  been  dismissed  or  the  ludgment  affirmed  or  reversed,  the 
party  in  whose  favor  the  decision  is,  obtains  the  remittitur  from  the  clerk,  and  his 
next  step  is  to  obtain  an  order  of  the  court  from  which  the  appeal  was  taken  that 
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• 

the  deeiMon  or  jodgment  of  the  «oiirt  of  ftppeaUshftll  bo  and  boooaio  the  dooisioii 
or  judgmeot  of  the  court  below.  This  order  is  usually  obtained  ex  parU,  tha 
remittitur  filed,  a  eopv  of  the  order  or  judgment  of  the  court  of  appeals  served  on 
the  opposite  party,  with  a  copy  of  the  costs  and  notice  of  adjustment] 

§  334.  [3 S3. J  On  appeal^  security  mtcst  he  given  or  deposit 
made,  unless  waived* 

To  render  an  appeal  effectual  for  any  purpose,  a  written 
undertaking  must  be  executed  on  the  part  of  the  appellant,  by 
at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs  and  damages  which  may  be  awarded  against  him  on 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars ; 
or  that  sum  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of  the 
appeal.  Such  undertaking  or  deposit  may  be  waived  by  a 
written  consent  on  the  part  of  tbe  respondent. 

a.  Where  in  an  action  against  several  defendants  who  defended  separately, 
the  judgment  of  the  court  below  was  that  one  defendant  {Lynett)  recover  against 
the  plaintiff  $2,008  78,  and  that  the  other  defendants  recover  against  the  plain- 
tiff |412  98.  There  was  but  one  judgment  record.  The  plaintiff  appealed  to 
the  court  of  appeals,  and  gave  one  undertaking  to  cover  the  two  sums  adjudged 
to  the  defendants,  and  another  undertaking  to  pay  all  costs  and  damages  which 
might  be  awarded  against  him  on  the  appeal,  not  exceeding  $260.  On  motion 
to  dismiss  the  appeal  on  the  ground  that  there  should  have  been  two  undertak- 
ings in  the  sum.  of  $250  each,  one  to  Lynes,  and  one  to  the  other  defendants,  the 
court  denied  the  motion,  and  held,  that  as  there  was  but  one  judgment,  though 
it  was  for  two  sums,  and  as  the  appellant  had  given  security  for  both  those  sums, 
and  an  undertaking  for  all  costs,  d^c,  not  exceeding  $250,  there  had  been  a  full 
compliance  with  the  statute.  {Smith  v.  Xyfies,  4  How.  209 ;  and  see  note  to 
section  838.) 

b.  On  an  appeal  from  two  orders,  an  undertaking  in  the  sum  of  $250  is  not 
sufficient;  but  the  undertaking  may  be  amended.  (Schermerhorn  v.  Anderam,  2 
Ck>de  Rep.  2.) 

c.  Wbere  an  appellant  from  a  judgment  directing  the  payment  of  money, 
gave  an  undertaking  to  pay  the  amount  of  the  judgment  and  "all  damages 
awarded  against  the  appellant  upon  the  appeal,**  but  made  no  mention  of  '*  cotU^ 
it  was  held  on  motion  to  dismiss  the  appeal,  that  the  Undertaking  did  notcomply 
with  the  requirement  of  this  section  (884),  and  that  the  appeal  was  not  effectual 
for  any  purpose.  {Langleyy,  Warner,  1  Code  Rep.  Ill;  8  Huw.  868;  Wilton  v. 
Allen,  8  ib,  869.) 

tL  Can  the  court  allow  a  new  undertaking  to  be  filed  nunc  pro  tunef  (Jb.) 
Such  a  power  was  in  effect,  although  not  in  express  terms,  exercised  by  tha 
supreme  court,  in  Harrie  v.  Bennett  (8  Code  Rep.  28) ;  where  on  a  motion  to 
dismiss  an  appeal  for  a  defect  in  the  undertaking,  the  court  (Edmonds,  J.)  ordered 
a  new  undertaking  to  be  filed.    See  section  389. 

e.  If  the  undertaking  substantially  complies  with  the  statute,  and  secures  to 
the  respondent  all  that  the  law  designed  for  him,  it  is  sufficient  {CoUman  ▼. 
Rowe,  4  Sme.  <k  M.  747  ;  Smith  v.  Norval,  2  Code  Rep.  14.) 

/.  An  affidavit  of  justification  made  by  the  sureties  upon  an  appeal  to  the 
court  of  appeals,  will  be  sufficient  to  render  the  appeal  effectual,  if  it  states  that 
the  sureties  are  each  worth  double  the  amount  of  the  judgment.  But  in  order 
to  stay  the  proceedings  upon  the  judgment,  the  sureties  must  also  justify  in 
double  the  amount  ($250)  required  to  be  inserted  in  the  undertaking  tocover  the 
costs  of  the  appeal.  {Nevoton  v.  Harrit,  I  Code  Rep.,  N.  S.,  191 ;  noppocJc  ▼. 
Cottrell,  18  How.  461.) 
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a.  Hie  undertaking  only  extends  to  tbe  ease  of  an  affirmanoeof  thejndement, 
and  the  sureties  are  not  liable  on  the  dismissal  of  the  appeal.  (  Wataony.  Uunon, 
1  Doer,  242;  affirmed  on  appeal,  Drummfrnd  v.  fftuaon  (4  Kernan,  60.) 

b.  "  Perfeetini;  an  appeal  fi^m  a  judgment  at  special  term  to  me  general 
term,  or  from  a  judgment  of  affirmance  by  tbe  general  term  to  the  court  of  ap- 
peals, by  giving  such  an  undertaking  as  stays  all  further  proceedings  in  the  court 
below  upon  the  judgment  appealed  from,  neither  diyests  the  lien  of  either  of  tbe 
judgments  appealed  from,  nor  discharges  the  sureties  on  the  app^^l  first  taken 
from  the  special  to  the  general  term."  {Par$on8  v.  TravU,  2  Duer,  662.)  There- 
fore, -where,  on  an  appeal  from  a  judgment  at  special  term  to  the  general  term,  a 
sum  of  money  was  deposited  in  lieu  of  an  unaertaking  to  stay  proceedings  on 
the  judgment,  the  judgment  was  affirmed  at  the  general  term,  and  en  appeal  was 
taken  to  the  eonrt  of  appeals,  and  perfected  by  giving  an  underteking  to  stay 
proceedings  on  tbe  judgment,  the  appellant  willnot  be  allowed  to  withdraw  the 
sum  deposited  on  the  appeal  to  tbe  general  term.  (75.)  And  where,  pending  the 
appeal,  the  money  deposited  is  lost  without  any  act  of  the  respondent,  the  loss  as 
between  the  respondent  and  appellant  falls  on  the  latter.  {Par^>n8  y.  TraviSf  5 
I>ner,  660.)    See,  Infra. 

e.  A  defendant  appealed  to  the  court  of  appeals  from  a  decision  of  the  general 
term,  affirming  an  order  denying  his  motion  to  yacnte  a  judgment  sgainat  him. 
He  filed  an  undertaking  in  the  sum  of  |250  for  coats  and  damages  ;  heM  that  tbe 
appeal  was  not  per  te  a  stay  of  proceedings,  but  that  it  was  in  the  discretion 
of  the  court  below  to  grant  a  stay  in  such  a  case.  {Tiers  t.  Camahatif  8  Abb. 
69.) 

§  335.  [284.]  (Am'd  1859.)  Eckting  suits.  On  judgment 
for  money  :  security  to  stay  execution. 

If  the  appeal  be  from  a  judgment  directing  the  payment 
of  money,  it  shall  not  stay  the  execution  of  the  judgment, 
unless  a  written  undertaking  be  executed  on  the  part  of  the 
appellant  by  at  least  two  sureties,  to  the  effect  that  if  the 
judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  the 
judgment,  or  the  part  of  such  amount  as  to  which  the  judg- 
ment shall  be  affirmed  if  it  be  affirmed  only  in  part,  and  all 
damages  which  shall  be  awarded  against  the  appellant,  upon 
the  appeal.  Whenever  it  shall  be  made  satisfactorily  to  appear 
to  the  court  ih<U  since  the  execution  of  the  tmdertakingy  the 
sureties  have  become  insolvent^  the  court  m>ay^  by  rule  or  order y 
require  the  appellant  to  execute^  fie  and  serve  a  new  under- 
taking  as  above  ;  and  in  case  of  neglect  to  execute  such  imder- 
taking  within  twenty  days  after  the  service  of  a  copy  of  the  rule 
or  order  requiring  such  new  undertaking^  the  appeal  rr^/y^  on 
miction  to  the  courts  be  dismissed  with  costs. 

The  amendment  is  the  addition  of  the  part  in  italies,  [The  court  could  not 
make  sneh  an  order  before  the  amendment     (  Wilhtt  v.  Stringer,  15  How.  810.)] 

d.  A  judgment  directing  the  satisfaction  of  money  out  of  a  fund  in  court,  is 
not  a  judgment  directing  the  payment  of  money  witSiin  section  885.  {Curtis  t. 
Leavitt,  1  Abb.  274;  lO^How.  461.) 

e.  The  undertaking  should  state  the  amount  of  the  judgment  appealed  from. 
(Harris  y.  Binnstt,  2  Code  Rep.  23.)    See  section  889. 
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§  386.  [285.]  (AmM  1849.)  Existing  suiU.  IfjudymsfU 
he  to  deliver  dooumerUSj  they  must  he  deposited* 

If  the  judgment  appealed  from  direct  the  aBsignment  or 
delivery  of  documeute,  or  personal  property,  the  execution  of 
the  judgment  shall  not  be  stayed  by  appeal,  unless  the  things 
required  to  be  assigned  or  delivered  be  brought  into  court,  or 
placed  in  the  custody  of  such  officer  or  receiver  as  the  court 
shall  appoint,  or  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  and  in  such 
amount  as  the  court,  or  a  judge  thereof,  or  county  judge,  shall 
direct,  to  the  effect  that  the  appellant  will  obey  the  order  of 
the  appellate  court  upon  the  appeal. 

§  337.  [286.]  Ejsisting  suits.  If  to  execute  conveyance^  it 
must  he  executed  omd  deposited. 

If  the  judgment  appealed  from  direct  the  execution  of  a 
conveyance  or  other  instrument,  the  execution  of  the  judgment 
shall  not  be  stayed  by  the  appeal  until  the  instrument  shall 
have  been  executed  and  deposited  with  the  olerk  with  whom 
the  judgment  is  entered,  to  abide  the  judgment  of  the  appellate 
court. 

a.  A  deed  of  land  wab  deposited  with  a  olerk  in  chancery  for  tlie  purpose  of 
stayiog  proceedinga  on  a  decree  for  specific  performance,  and  was  lost  The 
decree  was  afterwards  affirmed, — held  that  the  appeUant  was  bonnd  to  execute  a 
new  deed.    (  Worrall  v.  Munn,  17  N.  Y.  47.6.) 

§  338.  [287.]  JExisting  suits.  Seotmtyy  where  j^idgment  ia 
to  delvoer  property  or  for  a  sale  of  mortgaged  premises. 

If  tiie  judgment  appealed  from  direct  the  sale  or  delivery 
of  possession  of  real  property,  the  execution  of  the  same  shall 
not  be  stayed,  unless  a  written  undertaking  be  executed  on  the 
part  of  the  appellant,  with  two  sureties,  to  the  effect  that  dur- 
ing the  possession  of  such  property  by  the  appellant,  he  will 
not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and 
that  if  the  judgment  be  afSnned,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property,  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof,  pursuant  to  the  judg- 
ment, not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the  court 
by  which  judgment  was  rendered,  and  which  shall  be  specified 
in  the  undertaking.  When  the  judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of  a  deficiency  arising 
upon  the  sale,  the  undertaking  shall  also  provide  for  the  pay- 
ment of  such  deficiency. 
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«.  On  an  sppeal  from  a  judgment  for  a  mIa  of  mortgaged  ptremiset,  the  appel- 
lant f^ave  an  nnderUkiog  pursuant  to  section  834,  and  it  was  held  effectual  to 
permit  the  appeal,  hut  not  to  stay  prooeediliga.  {Ih^men**  In$.  Co,  of  Albany  T. 
JBajf,  2«  Code  Rep.  3.)    See  section  839. 

§339.  [288.]  (Am'd  1849— 1851.)    Existvng  mUa.   Stay  of 
proceedings^  upon  secwrity  given. 

Whenever  an  appeal  is  perfected  as  provided  by  sectiona 
835,  336,  837,  and  388,  it  stays  all  farther  proceedings  in  the 
court  below,  npon  the  judgment  appealed  from,  or  upon  the 
matter  embraced  therein ;  but  the  court  below  may  proceed 
npon  any  other  matter  included  in  the  action,  and  not  affected 
by  the  judgment  appealed  from.  And  the  court  below  may 
in  its  discretion,  dispense  with  or  limit  the  security  required 
by  sections  three  hundred  and  thirty-five,  three  hundred  and 
thirty-six,  and  three  hundred  and  thirty  eight,  when  the  appel- 
lant is  an  executor,  administrator,  trustee,  or  other  person  act- 
ing in  another's  right;  and  may  also  limit  such  security  to 
an  amount  not  less  than  fifty  thousand  dollars,  in  the  cases 
mentioned  in  sections  three  hundred  and  thirty-six,  three 
hundred  and  thirty-seven,  and  three  hundred  and  thirty-eight, 
where  it  would  otherwise,  according  to  those  sections,  exceed 
that  sum. 

h.  An  appeal  is  "  perfected  '*  when  the  proper  undertaking,  with  an  affidayit 
of  the  sureties,  has  heeo  executed,  and  notice  of  the  appeal  has  been  served  on 
the  adyerse  party,  and  on  the  clerk  with  whom  the  judgment  or  order  is  entered ; 
aud  the  twenty  days  under  Rule  2,  and  the  forty  days  under  Rule  7,  commence 
running  from  that  time.     {Thompwn  y.  Blanchard^  4  How.  210.) 

e.  An  appeal  from  the  judgment  to  the  general  term,  though  accompanied 
with  the  proper  undertaking  for  the  payment  of  the  judgment  and  the  costs  of 
the  appeal,  does  not,  per  te,  supersede  an  execution  previously  issued  and  levied 
on  personal  property.    {Cook  v,  Diekerson,  1  Duer,  679.)    See  Infra. 

d.  In  construing  a  similar  provision  in  Mississippi  the  court  said,  "An  exe- 
cutor is  entitled  to  an  appeal  without  surety,  when  the  judgment  is  to  affect  only 
the  assets  in  his  hands ;  alUgr,  where  he  is  in  a  situation  in  which  a  personal 
judgment  can  be  rendered  against  him.**  ( Ward  y.  American  ColonUation  Soe.,  4 
Sme.  ^  M.  670 ;  8eott  y.  Searlet,  1  ib.  590 ;  Linney  y.  ffalliday,  8  Ran.  1.)  See 
note  to  section  817. 

4.  On  an  appeal  by  executors  a  statement  of  the  want  of  assets  sufficient  to 
pay  the  judgment,  would  no  doubt  be  regarded  as  a  good  reason  why  the  seeurity 
should  be  limited,  at  least  to  the  amount  of  assets  disclosed  applicable  to  the  pay- 
ment of  the  judgment  appealed  from  {Milh  v.  Fbrbesy  18  ELow.  466);  and  this 
would  be  the  case  as  well  on  an  appeal  to  the  general  term  as  on  an  appeal  to  the 
court  of  appeals.    {Jd.) 

/.  Where  after  an  execution  has  been  levied  the  defendant  appeals  to  the 
court  of  appeals,  and  gives  the  security  required  for  a  stay  of  execution  on  the 
judgment,  it  does  not  remoye  the  lien  of  the  execution.  Ine  proceeding  on  the 
execution  is  suspended  until  the  decision  of  the  appellate  court  If  the  appeal 
is  dismissed  or  the  judgment  affirmed,  the  respondent  is  entitled  to  resume  ]^ro- 
ceedings  on  his  execution  and  will  have  priority  oyer  a  subsequent  execution. 
{Re  Berry,  26  Barb.  55.)    See,  eupra,  and  note  to  sect  857. 
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a.  The  giring  an  undertaking  with  aeeurity  iiiffioient  to  stay  the  proceedings, 
ia  not  a  defence  to  an  action  previoosly  eommenced  on  the  undertaking  given  on 
the  appeal  to  the  general  term.  {BurwaU  ▼.  Vandnhiltt  6  Abb.  70;  1  Bosw.  687.) 
But  umble,  the  defemiant  might  on  motion  obtain  a  stay  of  the  proeeedings  in 
such  action  until  the  decision  on  the  appeal. 

§  340.  [289.]  (AmM  1849.)  MBiatinff  buU$.  Undertakings 
may  he  in  one  instrument  or  several. 

The  undertakings  prescribed  by  sections  334,  335,  336  and 
838,  may  be  in  one  instrument  or  several,  at  the  option  of  the 
appellant ;  and  a  copy,  including  the  names  and  residence  of 
the  sureties,  must  be  served  on  the  adverse  party  with  the 
notice  of  appeal,  unless  a  deposit  is  made  as  provided  in  sec- 
tion 334,  and  notice  thereof  given. 

5.  This  section  in  terms  requires  copies  of  all  undertakings  necessary ;  and 
which  the  appellant  intends  to  give,  to  be  served  with  the  notice  of  appeal,  and« 
therefore,  where  the  notice  of  appeal  was  given  on  the  7th  of  August,  and  an 
undertaking  under  section  334  filed  at  the  same  time,  and  on  the  4th  of  Septem- 
ber  following,  an  undertaking,  pursuant  to  section  885  was  filed,  it  was  held, 
that  it  should  haye  been  filed  with  the  notice  of  appeal,  and  as  it  wss  not  it 
did  not  stay  the  proceedings.  (iV.  T,  CentrtU  Ins.  Co.  y,  Safford,  10  How. 
844 ;  Oushman  v.  Martitie,  18  id:  402 ;  and  see  MilU  y.  17iur»bjf,  llid.  129.) 

e.  But  if  it  be  shown  that  the  omitting  to  file  the  undertaking  when  notice 
of  appeal  was  served  was  the  result  of  accident,  the  court  has  power  to  rectify 
the  DiiBtake,  and  stay  the  proceedings,  under  section  327.  (N.  Y,  Cent,  Ihm,  Co. 
V.  Saford,  supra.) 

d.  The  court  will  impose  costs  for  any  disregard  of  this  section.  {Beach  ▼. 
Southioorth,  1  Code  Rep.  99.) 

§  341.  [290.]  (Am'd  1849.)  Ejdsting  suits.  Security  to  he 
approved  and  to  justify. 

An  undertaking  upon  an  appeal  shall  be  of  no  effect, 
unless  it  be  accompanied  by  the  aflSdavit  of  the  sureties,  that 
they  are  each  worth  double  the  amount  specified  therein.  The 
respondent  may,  however,  except  to  the  sufficiency  of  the 
sureties,  within  ten  days  after  notice  of  the  appeal ;  and  unless 
they  or  other  sureties  justify  before  a  judge  of  the  court  below, 
or  a  county  judge,  as  prescribed  by  sections  195  and  196, 
within  ten  days  thereafter,  the  appeal  shall  be  regarded  as  if 
no  undertaking  had  been  given.  The  justification  shall  be 
upon  a  notice  of  not  less  than  five  days. 

«.  Where  the  notice  of  Justifying  is  served  by  mail,  it  must  be  double  ttme^ 
or  ten  days.  (Dresser  y.  nrooks^  6  How.  75.)  Thus,  where  the  respondent  on 
the  6th  of  June  served  by  mail  a  notice  of  exception,  which  was  received  by 
the  appellant  on  the  10th  of  June,  the  appellant  on  the  same  day  (the  10th)  gave 
notice  by  mail  that  the  sureties  would  justify  on  the  17 ;  and  the  sureties  did 
Justify  on  that  day.    The  court  on  motion,  held  that  the  respondent  was  irregu- 
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Ur,  but,  on  groand  being  shown  therefor,  extended  the  time  for  the  sareties  to 
jastify.    (Id,) 

a.*  The  sureties  need  only  justify  to  double  the  amount  of  the  judgment  (Rich 
y.  Beekman,  2  Code  Rep.  63.) 

h.  The  exception  should  be  to  the  "  sureties,**  not  to  the  undertaking.  (Young 
T.  Colhy,  2  Code  Rep.  68.) 

c.  A  notice  of  exception  to  sureties  served  within  ten  days  after  the  nnder- 
taking  iBjUedf  \b  in  time  although  more  than  ten  days  have  elapsed  since  service 
of  a  copy  of  the  undertaking  and  notice  of  appeal  on  the  respondent.  ( Webster 
V.  Stephens,  8  Abb.  227 ;  5  Dner,  690.)  Thus,  where  the  notice  of  appeal  and 
copy  undertaking  was  served  on  August  18,  but  the  undertaking  was  not  filed 
until  September  18,  and  on  September  16  the  respondent  served  notice  of  excep- 
tion,— held  that  he  was  in  time.    (Id,) 

d.  May  the  appellant*B  attorney  be  a  surety  i  (Sludwell  v.  Palmer,  5  Paige, 
67.)  Wh«re  the  sureties  named  in  a  bond  given  on  a  writ  of  error  were  excepted 
to,  failed  to  justify,  and  the  writ  of  error  was  in  consequence  superseded,  it  was 
held  that  the  sureties  were  discharged.    ( Ward  v.  Syme,  1  Code  Rep.,  N.  S.,  266.) 

«.  On  an  application  for  justification  of  sureties  on  an  appeal,  Uie  merits  of 
the  appeal  will  not  be  considered.    (Bradley  v.  Hall,  1  Cal.  K  199.) 

/.  Where  sureties  on  appeal  iustified  on  notice  to  the  respondent's  attorneys, 
who  refused  to  attend  the  justincation,  because  the  hour  for  which  notice  was 
given  was  gone  by  (the  delay  being  excused),  held,  on  an  affidavit  of  the  re- 
spondent that  the  sureties  w'ere  irresponsible,  that  he  was  entitled  to  an  order 
of  dismissal  of  the  appeal,  unless  the  appellant  served  a  new  notice  of  iustifica- 
tion  and  the  sureties  justified  anew  in  pursuance  of  such  notice,  or  unless  new 
sureties  should  be  substituted  who  should  justify.    (Sees  v.  Snellf  8  How.  185.) 

The  benefit  ^f  an  exception,  duly  taken,  to  sureties  on  an  appeal  is  waived 
by  the  failure  of  the  respondent  to  attend  the  officer  before  whom  the  notice  of 
justification  is  given,  although  the  sureties  also  fail  to  attend.  The  party  except- 
ing is  the  actor  in  the  proceeding,  and  no  step  is  necessary  to  be  taken  except  on 
his  requisition.    (Ballard  v.  Ballard,  18  N.  Y.  491.) 

§  342.  [291.]  (Am'd  1849.)  Eciating  suits.  PerishahU 
property  may  he  sold^  notwithstanding  appeal. 

In  the  cases  not  provided  for  in  sections  385,  336,  337,  338, 
and  339,  the  perfecting  of  an  appeal,  by  giving  the  undertaking 
mentioned  in  section  334,  shall  stay  proceedings  in  the  court 
below  upon  the  judgment  appealed  from,  except  that  where  it 
directs  the  sale  of  perishable  property,  the  court  below  may 
order  the  property  to  be  sold,  and  the  proceeds  thereof  to  be 
deposited  or  invested,  to  abide  the  judgment  of  the  appellate 
court. 

^.  Where  a  surrogate's  decree  is  appealed  from  to  the  supreme  courts  and  the 
decision  of  the  supreme  court  is  appealed  from  to  the  court  of  appeals,  the  sur- 
rogate's court  is  the  court  below,  witnin  the  meaning  of  this  section.  (Anon.  8 
Code  Rep.  69.) 

See,  ante,  p.  822  a. 

§  343.  [292.]    Existing  suits.    Undertaking  must  he  filed. 
The  undertaking  must  be  filed  with  the  clerk  with  whom 
the  judgment  or  order  appealed  from  was  entered. 
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Ohaptkb  III. 

Appeal  to  the  Supreme  Court  from  an  inferior  Court, 

%  344.  [293.]  (Am'd  1849,  1858,  1860.)  Existing  suits. 
Appeal  in  what  cases. 

An  appeal  may  be  taken  to  the  supreme  courts  from  the 
judgment  rendered  by  a  county  court,  or  by  the  mayors'  courts 
or  the  recorders'  courts  of  cities. 

An  appeal  also  may  he  taken  to  the  supreme  court  from  any 

order  affecting  a  subitantial  right,  made  by  a  county  court,  or  a 

cownty  judge,  in  any  action  or  proceeding,  and  such  appeal  shall 

he  heard  on  a  copy  of  the  papers  on  tohich  the  order  appealed 

from  was  made, 

a.  An  appeal  will  Dot  be  entertained  from  a  judgment  entered,  b^  stipulation 
and  to  eDable  the  partj  to  appea],  before  the  disposal  of  dU  the  issues  on  the 
record.    (Perkim  v.  Famham,  10  How.  120.) 

§  345.  [294.]  Existing  suits.  Security  must  he  given,  as 
upon  appeal  to  court  of  appeals. 

Security  must  be  given  upon  such  appeal,  in  the  same 
manner,  and  to  the  same  extent,  as  upon  an  appeal  to  the 
court  of  appeals. 

h.  The  undertaking  must  state  the  residence  of  the  suretieSb  {Blood  v.  Wilder, 
6  How.  446  ;  and  see  sect  840.) 

§  346.  [295.]    Existing  suits.    Appeals,  where  heard. 

Appeals  in  the  supreme  court  shall  be  heard  at  a  general 
term,  either  in  the  district  embracing  the  county  where  the 
judgment  or  order  appealed  from  was  entered,  or  in  a  county 
adjoining  that  county,  except  that  where  the  judgment  or  order 
was  entered  in  the  city  and  county  of  New  York,  the  appeal 
shall  be  heard  in  the  first  district. 

c.  An  appeal  from  a  surrogate's  court  admittinff,  or  refusing  to  admit,  a  will 
to  probate  should,  in  the  first  instance,  be  heara  at  general  term.  (WatUy, 
-<liJfcen,  4  How.  439.) 

d.  On  an  appeal  from  an  inferior  court  to  the  supreme  court,  the  date  of  issue 
is  the  day  of  filing  the  judgment  roll  in  the  appellate  court  (Anon,  2  Code 
Rep.  41.) 

6.  Appeals  to  the  county  court  which  are  transferred  to  the  supreme  court  in 
pursuance  of  section  81  of  Uie  act  amending  the  act  in  relation  to  the  judiciary, 
passed  December  14,  184Y,  are  not  such  appeals  as  are  proTided  for  by  section 
346  of  the  code^  and  may  be  heard  and  decided  at  a  special  tenn.  Section  346 
was  intended  to  provide  for  an  appeal  from  an  inferior  court  to  the  supreme 
court  (Sheldon  y.  Alhro,  8  How.  806 ;  and  see  Comm'rs  of  Highwayt  of  Schroepel 
T.  Otvfe^o  Plank  Rd  Co.,  *l  id,  94.) 

See  ante,  p.  82  c. 
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§  347.  [296.]  (AmM  1849.)  EtMng  suits.  Judgment 
on  appeal,  where  erUered  and  docketed. 

Judgment  upon  the  appeal  shall  be  entered  and  docketed 
with  the  clerk  in  whose  office  the  judgment  roll  is  filed. 
When  the  appeal  is  heard  in  a  county  other  than  that  where 
the  judgment  roll  is  filed,  or  is  not  from  a  judgment  of  a  county 
court,  the  judgment  upon  the  appeal  shall  be  certified  to  the 
clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed. 

a.  This  Metion  authorisefl  the  entry  of  a  new  judgment  on  the  appeal  to  the 
supreme  court.    {JEno  v.  Grooke,  6  How.  462.) 

b.  In  all  caRee  of  appeal  from  the  circuit,  the  Judgment  on  the  appeal  should 
be  eertified  by  the  clerk  with  whom  the  roll  is  nled,  to  be  there  entered  and 
docketed.  (Andrews  ▼.  Durant,  6  How.  191.)  Where  the  defendants  entered 
judgmeot  as  of  nonsuit,  and  filed  the  roll  in  Ulster  oounty,  where  the  venue  waa 
laid,  and  on  appeal  to  the  general  term  at  Albany  judgment  was  affirmed,  and  the 
defendant  entered  jucLgment;  and  filed  another  roU  in  Albany  eounty, — ^it  was 
held  that  the  latter  judgment  was  irregular.    {lb,) 


Chafteb  rv. 

Appeals  in  the  Supreme  Court,  and  the  Superior  Court  and 
Court  of  Common  Pleas  of  the  city  of  New  Torh,  from  a 
single  judge  to  the  general  term. 

§  348.  [297.]  (Am'd  1840—1851—1852—1859.)  Appeals 
from  circuit  and  special  term  to  same  court  in  general  term. 
Security  on  appeal. 

In  the  supreme  court,  the  superior  court  of  the  city  of  New 
York,  and  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  an  appeal  upon  the  law  may  be  taken  to  the 
general  term  from  a  judgment  entered  upon  the  report  of 
referees  or  the  direction  of  a  single  judge  of  the  same  court, 
in  all  cases,  and  upon  the  fact  when  the  trial  is  by  the  court  or 
referees.  Such  an  appeal,  however,  does  not  stay  the  pro- 
ceedings, unless  security  be  given  as  upon  an  appeal  to  the 
court  of  appeals,  and  such  security  he  renewed  as  in  cases 

81 
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required  hy  section  335  on  motion  to  the  court  at  special  term^ 
or  unlees  the  court,  or  a  judge  thereof,  so  order,  which  order 
may  be  made  upon  such  terms,  as  to  secaritj,  or  otherwise,  as 
may  be  just,  such  security  not  to  exceed  the  amount  required 
on  an  appeal  to  the  court  of  appeals.  In  the  supreme  court 
the  appeal  must  be  heard  in  the  same  manner  as  if  it  were  an 
appeal  from  an  inferior  court. 

a.  The  amendment  of  1859  was  the  inMrtion  of  the  words  in  italics, 

b.  Whether  the  decieion  on  a  demurrer  should  be  appealed  from  under  this 
section  or  section  849,  depends  on  whether  such  a  decision  is  an  order  or  a 
judgment,  and  as  to  this  see  note  to  section  400;  and  so  of  a  decision  under 
section  247. 

e,  WhtU  Judgments  are  appealable. — ^The  judgment  from  which  an  appeal  may 
be  taken  to  the  general  term  means  the  same  thirg  an  a  judgment  from  which  an 
appeal  may  be  taken  to  the  court  of  appeals — a  final  judgment  {Lawrence  t. 
Farmer^  lA>an  and  Truet  Co.,  15  How.  57;  jyjvemoit  v.  Leavitt,  8  Abb.  69; 
McMahon  v.  Allen,  7  id,  1.)  And  therefore  where,  on  the  decision  of  a  cause  by 
the  court,  a  decision  is  made  subject  to  an  accounting,  the  party  aggrieved  cannot 
appeal  from  the  decision  until  such  accounting  has  been  had.    (/</.) 

d.  Appeal  from  judgment  for  want  of  an  antneer. — Semble,  there  cannot  be  an 
appeal  from  a  judgment  for  want  of  an  answer.  (Jonee  y.  iTtp,  1  Code  Rep.  119 ; 
see,  however,  Raynor  v.  Clark,  8  id.  230 ;  Dutch  Church  y.  Wood,  8  Barb.  421.) 

e.  Appeal  from  judgment  onfrivolofue  demurrer. — When  a  judgment  is  ordered 
for  the  plaintiff  on  a  frivolous  demurrer  to  the  complaint,  and  such  order  ia 
affirmed  at  general  term,  and  then  the  plaintiff  enters  his  judgment,  such  judg- 
ment may  be  appealed  from  to  the  general  term,  and  it  must  be  in  order  to 
have  a  review  in  the  court  of  appeab.     (HMister  ffk  v.  Fat7,  15  N.  T.  598.) 

f.  Stay  of  proceedings. — Security. — ^The  court  may  make  an  ex-parte  order 
staying  proceeaiogB  on  the  judgment  on  the  report  of  referees,  pending  an  appeal 
from  8ucb  judgment  under  this  section.  But  a  judge  out  of  court  is  not  author- 
ized to  make  such  an  order;  the  most  he  can  do  is  to  grant  an  order  to  show 

.cause,  before  himself  or  some  other  judge,  or  some  court,  why  proceedings  should 
not  he  stayed,  Ac.  {Steam  Navigation  Co.  v.  Weed,  8  How.  49.)  In  a  siuwequent 
case  {Otis  v.  Spencer,  8  How.  171),  held,  that  a  county  judge  had  power  to  make 
an  order  staying  proceedings  upon  a  judgment  entered  on  a  report  of  referees, 
but  not  to  stay  proceedint^s  on  a  judgment  after  a  vervlict;  that  the  expression 
**  unless  the  court  or  a  judge  thereof  so  order,"  refers  to  the  court  in  which  the 
iudgmeot  appealed  from  was  obtained,  or  a  judge  of  that  court ;  and  that  a  county 
judge  had  no  authority  to  make  an  order  directing  what  security  sliould  be  given 
in  an  action  in  the  supreme  court. 

g.  On  an  appeal  to  the  general  term,  from  a  judgment  entered  on  the  report 
of  a  referee,  no  security  is  required,  unless  the  appellant  desires  a  stay  of  pro* 
ceedinff-i.  {Parsons  v.  Suydam,  4  Abb.  134;  14  How.  511.)  If  he  would  have 
proceeaings  stayed  upon  the  judgment,  he  must  either  give  the  security  pre- 
scribed by  section  848,  or  obtain  an  order  for  a  stay  from  the  court  or  a 
judge.  {Staring  v.  Jones,  18  How.  428.)  The  court  may,  if  it  think  fit,  make  the 
order  without  requiring  notice  to  the  adverse  party;  but  when  the  application 
is  made  to  a  judge  out  of  court,  the  most  he  is  authorized  to  do  is  to  make  an 
order  that  the  adverse  party  show  cause,  before  himself  or  some  other  judge,  or 
.some  court  having  authority  to  entertain  the  applicntion,  why  the  proceedings 

should  not  be  stayed  until  the  case  can  be  heard  and  decided  upon  the  appeal, 
and  stnying  proceedings  in  the  mean  time.  The  last  paragraph  of  the  401st 
section  of  the  code  is  as  applicable  to  such  an  order  as  any  other.  {Steam  Navi' 
gation  Co.  v.  Weed,  8  How.  60.)  And  in  that  case  an  ex-parte  order  of  a  judge  of 
the  supreme  court,  made  out  of  court,  staying  proceeaings  on  the  judgment, 
pending  the  appeal,  was  set  aside  as  unauthorized^  See  Lottimer  y.  XorJ  (4  K  D. 
Smith,  18i.) 
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0.  Amount  cf  Heurity  to  stay  proceedings  under  this  seetion.'—OR  an  appeal 
under  this  section  the  undertaking,  in  order  to  stay  proceediogs^  in  the  absence 
of  any  order  on  the  tubject^  must  provide  for  the  payment  of  all  the  coats,  as  well 
as  the  damages  which  may  be  awarded  against  the  appellant  on  the  appeal,  not 
exceedinff  $260;  if  the  nndertaking  omit  to  provide  for  the  damages  on  tne  appeal, 
it  is  good  BO  far  as  it  goes,  but  does  not  stay  the  proceedings  (Cliemung  Canal 
Bank  y.  Judson,  10  How.  133.) 

§  349.  [299.]  (Am'd  1849—1861—1862.)  Orders  hy  a  single 
judge  may  he  appealed  from  in  certain  cases. 

An  appeal  may  in  like  manner,  and  within  the  same  time, 
be  taken  from  an  order  made  at  a  special  term,  or  by  a  single 
judge  of  the  same  conrt,  or  a  county  or  a  special  county  judge, 
in  any  stage  of  the  action,  including  proceedings  supplemen- 
tary to  the  execution ;  and  may  be  thereupon  reviewed  in  the 
following  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies, 
a  provisional  remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer. 

8.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right, 

4.  When  the  order  in  effect  determines  the  action,  and 
prevents  a  judgment  from  which  an  appeal  may  be  taken. 

6.  When  the  order  is  made  upon  a  summary  application  in 
an  action  after  judgment,  and  ati*ects  a  substantial  right. 

5.  Appeals  in  special  proceedings. — ^The  d49th  section  of  the  code  does  not 
apply  to  appeals  in  special  proceedings.  (Re  Cooperstown  Plank  Road  Co.,  3  Code 
Rep.  148  ;  Bedell  v.  Stickles,  4  How.  438.)  Bat  an  appeal  may  be  taken  to  the 
general  term  from  any  judgment^  order,  or  final  determination  made  at  a  special 
term  in  any  special  proceeding;  such  an  appeal,  however,  shall  not  stay  the 
proceedings  unless  the  court  or  a  judge  thereof  so  order,  which  order  may  be 
upon  such  teraiSi  as  to  security  or  otherwise,  as  may  be  jui^t ;  such  security  pot 
to  exceed  the  amount  required  on  an  appeal  to  the  court  of  appeals.  (Laws  of 
1854,  p.  952,  sec.  1.) 

0.  Sections  827,  829,  830,  and  8|2  of  the  code  apply  to  appeals  in  special 
proceedings.    (lb.  s.  2.) 

d.  In  fipecial  proceedings  and  on  appeals  therefrom,  costs  may  be  allowed  in 
the  discretion  of  the  court,  and  when  allowed  shall  be  at  the  rate  allowed  for 
similar  seryices  in  eiyil  actions ;  and  all  appeals  heretofore  had  or  taken  and  un- 
determined in  special  proceeding*,  shall  be  as  yalid  and  effectual  as  though  had 
or  taken  under  the  proyisions  or  this  act.    (lb.,  s.  8.) 

e.  This  act  authorizes  the  reyiew  by  an  appeal  to  the  general  term  of  the 
supreme  court  of  an  order  at  special  term  confirming  the  report  of  commissioo- 
ers  of  appraisal  for  lands  taken  for  a  railroad,  and  this  where  the  appeal  was 
taken  and  undetermined  ai  the  time  of  the  passage  of  the  act  {Rochester  and 
Genesee  Valley  R.  R.  Co.  y.  Beektoith,  10  How.  168.)  It  also  authorizes  an  appeal 
from  an  order  directing  a  mandamus  to  issue.  (17te  People  y.  Sehoonmaker,  19 
Baib.  657.)  And  an  appeal  from  an  order  at  special  term  denying  a  motion  to 
set  aside  a  report  of  a  reteree  on  a  reference  of  a  claim  against  executors.  (Boyd 
y.  Bigelow,  14  How.  511.) 
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0.  Ab  to  appeals  in  eases  of  street-openings  in  New  York  city,  9e^  Rt  tkt 
Bowery  (12  How.  97);  Pryor's  appeal  (6  Abb.  272), 

b.  An  appeal  lies  in  proceedings  to  charge  the  stockholders  of  a  bank.  {Re 
3fnpire  City  Ek,  8  Abb.  1 92.)  This  provision  does  not  authorize  an  appeal  from 
an  order  entered  by  consent  or  upon  defcndi.    {Boyd  r.  BiaeloVf  14  How.  511.) 

e.  Jfo  appeal  IteSj — From  an  order  granting  or  refusing  an  ex-parte  order 
{Savage  v.  Relyea,  3  How.  276;  1  Code  Rep.  42;  Nicholson  y,  Dunham,  ib.  119; 
Lindsay  t.  Sherman^  ib.  26) ;  or  from  an  order  refusing  leave  to  reply,  after  the 
time  for  replying  had  passed  {Thotn'oeon  ▼.  Stmrkweatker,  2  Code  Kep.  41);  or 
refusing  to  strike  out  immaterial  or  reaundant  averments  (  Whitney  v.  Waterman^ 
4  How.  815 ;  Bedell  y.  SiickleSf  8  Code  Rep.  10b);  or  directing  a  bond  of  trustees 
appointed  by  the  late  court  of  chancery  to  be  prosecuted  {Re  White,  8  Code  Rep. 
141) ;  or  granting  a  new  trial  and  assessment  of  damages  under  the  act  relating 
to  plank  roads  {Re  Cooperstown^  dtc  Plank  Road  Co.,  8  Code  Rep.  148) ;  or  grant- 
ing a  new  trial  on  the  ground  of  newly  discovered  evidence  {Seeley  v.  Chittenden, 
10  Barb.  808);  or  temporary  alimony  {Abbey  r.  Abbey,  6  How.  840  ».);  or 
an  attachment  for  disobedience  to  an  order  gran  tin  ii  temporary  alimony  {lb.);  or 
for  a  reference  {Gray  v.  Fox,  1  Code  Rep.,  N.  S.,  334 ;  Bryan  v.  Brenno»it  7  How, 
859 ;  Dean  v.  Fmpire  Mut.  Ins,  Co.  9  t6.  69 ;  Ubsdell  v.  Root,  8  Abb.  142 ;  8mUh  ▼. 
Dodd,  3RD.  Smith,  348 ;  Cratn  y.  Bradford,  4  id.  193);  or  denying  a  motion  to 
enter  on  the  docket  of  a  judgment  the  words  "  secured  by  appeal "  {Fitch  v.  Liv- 
inaston,  4  Sand.  712);  or  granting  or  refui>ing  an  extra  allowance  {Dickson  y. 
McElwain^l  How.  138;  Cook  v.  Diekineon,  5  Sand.  663;  Dana  ▼.  Fielder,  1 
Code  Rep.,  N.  S.,  224 ;  Wilkinson  v.  Tiffany,  4  Abb.  98);  or  denying  a  motion  to 
set  aside  a  judgment,  for  irregularity,  on  the  ground  that  no  court  is  named  in 
the  summons  {Tollman  v.  Hinman,  10  How.  89} ;  or  granting  a  commission  with 
a  stay  of  proceedings  {Thatcher  t.  Bennett,  MS.);  or  allowing  or  denying  oosts  of 
a  motion  {Denniscn  v.  Dennison,  9  How.  246 ;  Perry  v.  Moore,  2fE.  D.  Smith,  32); 
or  imposing  terms  as  a  condition  of  relief  from  a  default  {Oale  v.  Vernon,  4  Sand. 
790 ;  Merchants*  Fk  v.  Mills,  8  E.  D.  Smith,  210 ;  Jacobs  v.  Marshall,  6  Du^r,  689) ; 
or  denying  a  motion  to  remove  a  referee  after  trial  had  before  him,  and  the  cause 
referred  back  for  further  testimony  {Perry  v.  Moore,  2  R  D.  Smith,  82 ;  8  Code  Rep. 
221);  or  giving  time  to  a  party  to  make  a  motion,  and  staving  proceedings  in  the 
mean  time  {Hunt  v.  Bennjett,  2  R  D.  Smith,  63);  or  opening  a  default  and  per- 
mitting the  defendant  to  answer  {Mead  v.  Mead,  2  id.  228 ;  Bolton  \.  Depeyster,  3 
Code  Rep.  141) ;  or  denying  an  application  of  an  assignee  of  an  iui^T^At  pendenie 
lite  to  be  made  a  party  to  the  action  {McOoum  v.  Leavenworth,  2  id  24):  or  an 
order  made  by  a  county  judge  in  proceedings  supplementary  to  execution  in  a 
cause  originating  in  a  justice's  or  county  court  {Smith  y.  Hart,  11  How.  203);  or 
from  an  order  at  special  term  confirming  the  report  of  eommi^sioners  for  opening 
streets  in  the  city  of  New  York  {In  the  Matter  of  the  Bowery,  12  How.  97 ;  see^ 
however,  Pryof^t  appeal,  6  Abb.  272);  or  where  no  papers  are  used,  and  Uie 
motion  is  made  by  consent  {Smith  y.  jDodd,S  R  D.  Smith,  215;  Pierret  v.  Moller, 
id.  674);  or  a  mere  opinion  of  the  oourt  given  upon  deciding  a  motion  to  deter- 
mine a  party's  right  to  costs  upon  a  yerdict.     {Stieyder  y.  Beyer,  id.  235.) 

d  An  appeal  lies, — From  an  order  allowing  an  attachment  {B'k.  of  Lanein^ 
burg  v.  McKie,  7  How.  864  ;  Conklin  y.  Dyteiher,  1  Code  Rep.,  N.  a.  49) ;  or  for 
the  plaintiff  to  pay  the  defendant's  costs,  in  an  action  where  an  offer  has  been 
made,  and  the  plaintiff  has  recovered  less  than  the  sum  mentioned  in  the  offer 
{McOrath  v.  Van  Wyck,  1  Code  Rep^,  N.  S.,  157);  or  for  a  reference  after  judg- 
ment by  default,  in  an  action  to  recover  personal  property,  to  ascertain  the  plain- 
tiff*s  damages  occasioned  by  the  taking  and  detaining  {Emerson  y.  Burney,  1  Code 
Rep.,  N.  S.,  189) ;  or  directing  a  defendant  to  pay  the  amount  admitted  due  by 
the  answer  {Merritt  v.  ITiompson,  1  Abb.  223) ;  or  striking  out  portions  of  a 
pleading,  if  the  portion  strickt'.n  out  may  affect  the  rights  of  the  party  (  Whitney 
y.  Waterman,  4  How.  813  ;  Otis  y.  Ross,  8  iH.  196)  ;  or  in  supplementary  pro- 
ceedings {Hatch  y.  Weyburn,  8  How.  168),  the  oases  contra,  Lindsay  v.  Sherman 
(6  id.  308),  and  Conway  y.  Hitchins  (9  Barb.  384),  were  decided  before  the  amend- 
ment made  in  1851  ;  or  denying  a  motion  to  set  aside  proceedings  on  the  ground 
that  no  summons  had  been  served  ( Van  Rensselaer  v.  Chadwick,  7  How.  297) ;  or 
denying  amotion  to  enter  an  exoneretur  of  bail  ( Col,  Ins.  Co.  y.  Force,  8  How.  858) ; 
or  aenying  a  motion  to  set  aside  a  report  of  referees  (Mattfiews  y.  Jones,  I  R  I>. 
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Smith.  429)  ;  or  denyiDg  a  motion  to  enter  satisfaQtion  of  a  judgment,  so  as  to 
enforce  the  lien  of  an  attorney  {Ward  v.  Wordsworth,  1  £.  D.  Smith,  599);  or 
allowing  an  action  to  be  entertained  in  the  name  of  surviving  plaintiffs,  and 
admitting  others  in  place  of  a  deceased  plaintiff  (iSt  John  y.  Croel,  10  How.  258); 
or  denying  a  motion  to  set  aside  a  judgment  on  the  ground,  amongst  others,  that 
the  defendant^  the  moving  partj,  had  not  been  served  with  notice  of  trial  (Tracy 
T.  N,  Y,  Steam  Faucet  Co.y  1  £.  D.  Smith,  857) ;  or  denying  a  motion  to  set  aside 
a  judgment  on  the  ground  that  it  was  entered  after  a  settlement  and  satisfaction 
of  the  cause  of  action  {Marq-uat  v.  Mulw/,  9  How.  460) ;  or  denying  a  motion  for 
leave  to  examine  an  adverse  party  before  the  trial  {Greeti  v.  Wood,  7  Abb.  277) ; 
or  confirming  the  report  of  commissioners  of  estimate  and  assessment  in  proceed- 
ings for  a  street  improvement  in  the  citv  of  New  Tork  (Pryor's  Appeal,  5  Abb. 
272;  see,  however,  In  the  matter  of  the  Bowery,  12  How.  97);  or  silo  wing  a 
defendant  to  put  in  a  supplemental  answer,  setting  np  a  new  defence,  which,  if 
established,  will  be  fatal  to  the  plaintiff's  action  {Harrington  v.  Slade,  22  Barb. 
161);  or  from  an  order  denying  a  stay  of  proceedings  until  the  return  of  a  com- 
mission to  examine  witnesses  abroad  {TTiatcher  v.  Bennett,  MS.) ;  that  was  an 
appeal  from  so  much  of  an  order  for  a  commission  as  stayed  the  proceedings  of 
the  plaintiff  until  the  return  of  the  commission.  The  general  term  of  the 
anpreme  court  in  the  first  district  held  that  the  staying  the  proceedings  was  in 
the  discretion  of  the  judge,  and  that  they  would  not  review  that  discretion  where 
the  order  was  for  a  stay  ;  but  where  the  judge  refused  a  stay,  there  althou^^h  it 
was  still  a  matter  in  bis  discretion,  yet  inasmuch  as  an  erroneous  exercise  of  that 
discretion  might  deprive  the  defendant  of  a  substantial  right,  they  would  in  such 
a  case  entertain  an  appeal  from  the  order. 

&  If  a  party  to  an  action  proceeds  upon  an  order  made  in  the  cause,  or  accepts 
any  benefit  or  i^dvantnge  under  it,  he  will  be  precluded  from  asking  its  review. 
Therefore  where  an  order  was  granted  that  the  defendant  be  allowed  to  answer 
on  payment  of  costs,  and  plaintiff  accepted  the  costs  and  received  the  answer, — 
Heid,  that  the  acceptance  of  the  costs  if  they  were  received  before  the  appeal, 
was  a  waiver  of  the  right  of  appeal,  and  if  received  after,  it  was  a  waiver  of  the 
appeal.     {Radway  v.  Oraham,  4  Abb.  468.) 

b.  A  moving  party  cannot  appeal  from  an  order  denying  his  motion,  where 
he  has  availed  himsflf  of  a  provision  of  the  order  giving  him  leave  to  renew  the 
applieation.    {Noble  v,  Pre»cott,  4  £.  D.  Smith,  189.) 

c.  Where  after  an  appeal  taken  from  an  order  denying  a  motion,  an  order  is 
obtained  for  leave  to  renew  such  motion,  the  court  will  not  hear  the  appeal 
while  such  order  giving  leave  to  renew  remains  in  force.  {Peel  v.  Elliott,  16 
How.  488.) 

d  Ko  appeal  can  be  had  from  an  order  until  it  is  entered  and  the  moving 
papers  filed  with  the  clerk.  {Smith  v.  Dodd,  8  £.  D.  Smith,  215  ;  McCutmT, 
Bamett,  2  id.  521 ;  Marshall  v.  Francisco,  10  How.  147) ;  and  see  sec.  350. 

e.  Subdivision  2. — ^The  provision  allowing  an  appeal  from  an  order  when  it 
sustains  or  ovenmles  a  denmrrer,  is  applicable  to  all  cases  where  leave  to  amend 
is  given  in  connection  with  a  decision  on  a  4®murrer,  and  nlso  to  decisions  on 
demurrer  to  part  of  a  pleading  {Bowman  v.  JV.  Y,  Central  R.R,  Co.,  10  How.  210 ; 
Cook  V.  Pomeroy,  ib.  221,  reversing  S.  0.,  ib.  108) ;  but  the  provision  is  not  applic- 
able when  the  decision  is  on  a  demurrer  to  an  entire  plending.  {Jb.)  On  the 
other  hand,  it  has  been  held  that  this  provision  applies  to  every  case  of  a  decision 
on  a  demurrer  where  the  appeal  is  taken  before  any  judgment  is  actually  entered. 
(yoltony.  The  Western  R.  k.  Co.,  10  How.  97  ;  Nellis  v.  DeForest,  6  ib.  418  ; 
Reynolds  v.  Freeman,  4  Sand.  702  ;  Phipps  v.  Van  Cott.  15  How.  110  ;  Ives  v. 
Miller,  19  Barb.  197.)  Acrain,  it  has  been  held  that  in  no  case  can  a  decision  on 
a  demurrer  be  appealed  from  as  an  order;  that  this  provision  is  inoperative; 
and  that  the  only  mode  of  reviewing  a  decision  on  a  demurrer  is,  to  allow  judg- 
ment to  be  entered,  and  then  appeal  from  the  judgment.  (Lewis  v.  Acker, 
8  How.  414;  Britcer.  Pinckn&y, ih.  897.)  These  cases  follow  the  decisions  in 
Bentley  v.  Jones  (8  Code  Rep.  87  ;  4  How.  835),  King  v.  Stafford  (5  ib.  80),  that 
the  decision  on  a  demurrer  is  a  judgment  and  not  an  order.  (See  note  to  section 
400)  In  Fordv.  7Stmer{5  Doer,  684),  the  superior  court  held  that  a  decision 
at  special  term  overruling  a  demurrer  to  a  complaint,  and  giving  leave  to  amend, 
is  not  a  judgment  while  the  privilege  given  to  answer  is  continuing,  and  thn  decision 
may  be  appealed  from  as  an  order.  That  the  decision  at  general  term  on  such  an 
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appeal  is  itself  an  order,  when  the  complaint  is  one  on  which  the  court  must 
subeeqneDtly  decide  at  special  term  what  is  the  natare  and  extent  of  the  relief 
to  be  granted.  The  defendant's  appealing  from  such  order  at  general  term  to  the 
court  of  appeals  does  not  stay  the  proceedings  in  the  action,  and  the  court  will 
Bot  in  soch  a  ease  order  a  stay. 

a.  In  Martin  v.  Kanouse  (2  Abb.  890),  there  was  an  order  pronouncing  the 
answer  frivolous  ;  ft-om  this  order  an  appeal  was  taken.  On  motion  to  dismiss 
that  Appeal,  Mitchell,  J.,  said,  "  Another  ground  alleged  for  dismissing  the  appeal 
by  Eaoouse,  is  that  the  appeal  is  from  the  order  of  the  judge  pronouncing  the 
answer  frivolous,  and  not  from  the  judgment  entered  on  that  order,  and  is 
without  security  for  costs.  There  is  one  decision  at  general  term  sanctioning  the 
defendant's  course,  when  the  order  against  the  ansM'cr  is  made  at  chambers  ;  and 
for  that  and  other  reasons  already  alluded  to,  it  is  not  deemed  expedient  to  resort 
to  the  summary  proceeding  of  absolutely  dii^missing  the  appeal,  although  our 
impression  is  strong  that  the  appeal  should  be  from  the  judgment,  as  the  order 
was  made  at  special  term,  and  not  only  pronounced  the  answer  frivolous,  but 
proceeded  also  to  declare  the  appropriate  judgment  in  the  whole  case.  At  all 
events,  it  is  proper  that  the  defendant  file  security  for  costs.  If  he  does  so,  the 
motion  to  dismiss  the  appeal  is  denied  without  costs." 

6.  JferiU. — An  order  "  involves  the  merits," — means  all  orders  in  the  progress 
of  a  cauB«,  except  such  as  relate  merely  to  matters  resting  in  the  discretion  of  the 
court,  or  to  mere  matters  of  practice  or  form  of  proceeding.  An  application  for 
the  necessary  process  to  enforce  the  judgment  or  the  court,  involves  the  merits. 
(CrugerY.  Jjouglas,  2  Code  Rep.  12S ;  and  see  St.  JohnY.  West,  4  How.  831  ; 
Tollman  v.  Hiuman,  10  icL  90.)  In  Traey  v.  Keto  Tark  Steam  Faucet  Co.  (1  R  D. 
Smith,  857),  Woodruff,  J.,  after  approving  of  the  definition  of  meritt  as  found 
in  SL  John  v.  West  (supra),  says,  **  Where  a  judgment  has  been  obtained  in  viola- 
tion of  an  ezprew  provision  of  the  code,  a  motion  to  vacate  it  involves  the 
merits."  An  order  that  a  plaintiff  recover  costs  on  the  ground  that  a  claim  of 
title  to  real  property  arose  on  the  pleadings,  or  came  in  question  on  the  trial, 
is  an  appealable  order.  "It  involved  a  part  of  the  merits  of  the  action.  It  was 
a  matter  of  strict  legal  right  as  to  the  allowance  of  costs.  The  order  did  not 
relate  to  a  matter  of  practice  or  procedure,  or  rest  in  the  discretion  of  the 
court."     (8  Barb.  829  ;  Burluins  v.  Hbbitts,  7  How.  78.) 

e.  Substantial  rxght.^k  party  cannot  be  said  to  have  a  right  to  what  a  oourt 
has  a  discretion  to  grant  or  withhold.  The  legislature  must  have  intended  by  a 
tubstantial  right,  a  fixed,  determined  right,  independent  of  the  discretion  of  the 
oourt,  and  of  some  value.  Such  a  right  must  exist  and  be  injuriously  affected 
by  an  order,  to  bring  a  case  within  the  8d  sub.  of  sect  349.  (Tollman  v.  Hinman, 
10  How.  90.)  An  order  admitting,  or  refusing  to  admit;  an  action  to  be  con- 
tinued in  the  name  of  a  surviving  plaintiff,  or  in  the  names  of  the  representatives 
in  interest  of  a  deceased  plaintiff,  affects  a  substantial  right  (St,  John  v.  Croel, 
id.  2680 

d.  Security  on  appeal — ^On  appeals  from  orders  no  security  is  required  (Beach 
Y,  Southworth,  I  Cuae  Rep.  99;  Nicholson  v.  Dunham,  ib.  119  ;  Altefi  v.  Johnson^ 
2  Sand.  629;  Emerson  v.  Burner/,  6  How.  82;  Cook  v.  Pomerog,  10  ib.  108); 
unless  a  stay  of  proceedings  is  desired.     (Bacon  v.  Reading,  1  Dner,  622.) 

e.  Stag  of  proceedings  on  appeal, — Does  an  appeal  from  an  order  to  the  general 
term  operate,  per  se,  cu  a  stag  of  proceedings  f-^ln  Emerson  v.  Bumeg  (6  How.  82), 
it  was  held  that  an  appeal  from  an  order  is,  per  se,  a  stay  of  proceeding;  so  in 
Cook  V.  Pomerog  (10  id  108),  Trustees  of  Penn  Tan  v.  Forbes  (S  id  286);  the 
latter  case  was  affirmed  on  appeal  by  the  general  term.  Sfetoart  v.  Saratoga  R. 
R,  Co,  (12  id  486.)  On  the  other  hand,  in  Storg  v.  Duffy  (8  id  487),  it  waa 
held  that  such  an  appeal  is  not,  i>«r  se,  a  stay  of  proceedings;  and  held  the  same 
way  in  Forbes  v.  Oaks  (2  Abb  120) ;  and  all  the  justices  of  the  superior  court 
were  said  to  be  of  opinion  that  the  appeal  is  not,  per  se,  a  stay.  (Bacon  v.  Readr 
ing,  1  Duer,  622.)  In  Hicks  v.  Smith  (1  Abb.  285),  Birdseye,  J.,  at  general  term, 
reviewed  all  the  previous  decisions;  and  the  conclusion  arrived  at,  was  that  an 
appeal  from  an  order  is  not,  per  se,  a  stay  of  proceedings.  That  learned  judge 
had  previously  decided  the  same  way  at  special  term.  (Johnson  v.  Seriven,  8 
Abb.  208.) 

/.  Hearing, — On  the  hearing  of  the  appeal,  the  motion  papera  must  be  pro- 
duced to  the  court    (Smith  v.  Dodd,  8  £.  U  Smith,  216.) 
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«.  Oo9t€, — ^An  appeal  nnd«r  this  sectioii  is  a  motion,  and  (he  costs  are  in  the 
discretion  of  the  court;  and  if  not  awarded  on  the  decision  of  the  appeal,  and 
the  anoonnt  stated  in  the  order,  none  can  be  obtained.  (8av<ige  v.  DarroWj  2  Code 
Bep.  57  ;  Nellis  y.  J)e  Forrest,  6  How.  418  ;  and  see  section  815  and  note.) 

b.  New  York  common  pleas. — Appeals  from  orders  on  points  of  practice  in 
this  eoort  are  regulated  oy  rul«s  of  eourt,  which  will  be  found  in  the  Appendix. 

§  350.  [300.]  Orders  at  ehanhbers^  to  ie  entered  hefore 
appeal. 

The  last  section  shall  include  an  order  made  oat  of  court 
upon  notice ;  but  in  such  case,  the  order  must  be  first  entered 
with  the  clerk.  And  for  tlie  purpose  of  an  appeal,  any  party 
affected  by  such  order  may  require  it  to  be  entered  with  the 
clerk,  and  it  shall  be  entered  accordingly. 

e.  Orders  granted  by  a  joatioe  at  chambers,  ex  parte,  tinder  §406  [866],  need 
not  be  entered  with  the  clerk.  {Savage  v.  Relyea,  3  How.  276 ;  1  Code  Rep.  82.) 
Bnt  upon  motions  made  noon  notice  under  section  401  [S60],  the  affidavits,  Ac, 
used  on  the  motion,  must  oe  filed  with  the  clerk  of  the  county  where  the  venue 
is  laid  {lb.;  and  Nicholson  v.  Dunham,  1  Code  Rep.  119);  or  if  the  place  of  trial 
has  been  changed,  then  with  the  clerk  of  the  county  to  which  the  other  papers  in 
the  cause  are  transferred.  And  the  order  or  decision  in  such  oases  mast  be 
entered  with  the  clerk  of  the  county  in  which  such  papers  are  filed.  It  is  the 
duty  of  the  respective  attorneys  to  file  the  papers  usea  by  them  on  such  motion, 
and  of  the  prevailing  party  to  see  that  the  order  is  entered  conformably  to  the 
decision,  [jb.)  An  order  improperly  entered  will  be  struck  out  on  motion. 
(BedeU  v.  Potoell,  Z  Code  Rep.  61.) 


Chapter  V.* 

Appeal  to  the  Court  of  Common  Pleas  for  the  oiiy  ami  county 
of  New  YorJc^  or  to  a  county  courts  from  an  inferior  court. 

§  351.  [301.]  (Am'd  1849.)  JEadstinff  suits.  Existing  laws 
repealed^  and  this  chapter  substituted. 

All  statutes,  now  in  force,  providing  for  the  review  of 
judgments  in  civil  cases,  rendered  by  courts  of  justices  of  the 
peace,  by  the  marine  court  of  the  city  of  New  York,  by  the 
justices'  courts  in  the  city  of  New  York,  by  tlie  municipal 

d.  *  Reguiarity  of  proceedings  in  marine  eourt. — ^The  court  of  common  pleas 
will  DOt  examine  upon  a  moiion  the  regularity  of  proceedings  whereby  a  judg- 
ment, of  which  a  transcript  is  filed,  has  been  obtained  in  the  marine  court.  The 
remedy  in  the  eourt  of  common  pleas  is  by  appeal ;  and  in  case  the  time  for 
appealing  has  expired,  the  marine  court  is  empowered  by  recent  statutes  to  grant 
relief.  An  order  of  the  marine  court  vacaimg  a  judgment,  must  be  actually 
entered  in  that  court  before  the  eourt  of  common  pleas  will  entertain  a  motion 
to  set  aside  an  execution  issued  thereon.  Where  on  a  motion  to  set  aside  an  execu- 
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court  of  the  city  of  BrooklTn,  and  by  the  justices'  conrts  of 
cities,  and  regulating  the  practice  in  relation  to  snch  reyiew, 
are  repealed  ;  and  hereafter,  the  only  mode  of  reviewing  snch 
judgments  shall  be  an  appeal,  as  prescribed  by  this  chapter. 

§  352.  [302.]  (Am'd  1849—1857.)  EcUting  ^mts.  By 
what  courts  judgments  to  be  reviewed. 

When  the  judgment  shall  have  been  rendered  by  the 
general  term  of  the  marine  court  of  the  city  of  New  York,  or 
by  Kjitstice  <j/^^Aa  justice's  court  in  that  city,  the  appeal  shall 
be  to  the  court  of  common  pleas  for  the  city  and  county  of 
New  York ;  and  when  rendered  by  any  of  the  other  courts 
enumerated  in  the  last  section,  to  the  county  court  of  the 
county  where  the  judgment  was  rendered.  The  appeal  from 
the  general  term  of  the  marine  oourt  prescribed  herein  shall  be 
from  an  actual  determination  at  such  general  term  only^  and 
shall  be  taken  within  twenty  days  after  judgment  by  such 
general  term. 

The  amendment  of  1807  is  the  addition  of  the  parti  in  iuUie, 
i^ppeal  by  infant,  see  atUe^  89  d, 

§  353.  [303.]  (Am'd  1851—1852.)  Existing  suits.  Appeal 
when  to  be  taken. 

The  appellant  shall,  within  twenty  days  after  judgment, 


tion,  on  the  gronnd  that  a  deoiilon  had  been  made  in  the  marine  court  yacating 
the  judgment  whereon  it  was  issued,  it  appeared  that  the  decision  had  not  been 
entered  or  reduoed  to  the  form  of  an  order,  in  consequence  of  the  loss  of  papers, 
it  was  held  that  the  proper  coarse  was  to  renew  the  motion  below,  and  apply  in 
the  mean  time  to  the  court  of  common  pleas  for  a  stay  of  proceedings  upon  the 
ezecutioa    {MeOunn  y.  Bameti,  9  R  P.  Smith,  621.) 

a.  City  of  Bvgalo. — ^In  cases  arising  in  justices'  courts  in  the  eitj  of  Buffalo, 
an  appeal  lies  from  the  county  court  to  the  superior  court  of  that  city  only,  and 
the  dedeion  of  the  latter  court  la  fioaL    Burpart  y.  Btotk,  12  How.  559.) 

6.  Mechanict*  liens. — A  judgment  of  a  justice's  court,  io  proceedings  under  the 
mechanics'  lien  law,  is  a  judgment  in  a  civil  action,  and  is  the  eubiect  of  review 
on  appeal  to  the  county  court,  the  same  as  other  judgments.  IVhe  People  y. 
County  Judge  of  Ren»»elaer,  18  How.  899.) 

e.  JfttHeet^  judgments, — ^As  the  only  mode  of  reyiewing  a  judgment  rendered 
in  a  justice's  courts  is  that  prescribed  by  the  code  (2  Band.  6M;  11  How.  S8), 
If  the  pToyisions  of  the  code  are  not  complied  with,  the  appellate  court  has  no 
jurisdiction.  (ThUloek  y.  Bntdshaw,  1  Code  Rep.  58 ;  Tkimpson  y.  Hopper,  ib. 
108 ;  Derby  y«  Hannin^  15  How.  82.    See  noU  to  section  854.) 

d.  Summary  proceedings. — ^Tliis  chapter  does  not  apply  to  summavy  proceed- 
ing to  reoover  possession  of  Isnd,  which  must  still  be  reyirwed  by  eerttorari. 
{The  People  y.  Bigelote,  11  How.  88.) 

See  Kules,  in  Appendix. 
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Berye  a  notice  of  appeal,  stating  the  grounds  npon  which  the 
appeal  is  founded.  If  the  judgment  is  rendered  npon  process 
not  personally  seryed,  and  the  defendant  did  not  appear,  he 
shall  have  twenty  days,  after  personal  notice  of  the  judgment, 
to  serve  the  notice  of  appeal  provided  for  in  this  and  the 
next  section. 

See  note  to  sect  864. 

§  354.  [304.]  (Am'd  1849—1851—1852—1857—1858.) 
Exnsting  suits.    Notice  of  appeal  to  he  served ,  and  costs  paid. 

The  notice  of  appeal  must,  within  the  same  time,  be  served 
on  the  justice,  personally,  if  living  and  within  the  county,  or 
on  his  clerk,  if  there  be  one,  and  on  the  respondent,  personally, 
or  by  leaving  it  at  his  residence,  with  some  person  of  suitable 
age  and  discretion ;  or  in  case  the  respondent  is  not  a  resident 
of  such  county,  or  cannot,  after  due  diligence,  be  found 
therein,  in  the  same  manner  on  the  attorney  or  agent,  if  any, 
who  is  a  resident  of  such  county,  who  appeared  for  the 
respondent  on  the  trial ;  and  if  neither  the  respondent  nor 
such  agent  or  attorney  can  be  found  in  the  county,  the  notice 
may  be  served  on  the  respondent  by  leaving  it  with  the  clerk 
of  the  appellate  court,  and  the  appellant  must,  at  the  time  of 
the  service  of  the  notice  of  appeal  on  the  justice,  or  on  his 
clerk,  as  herein  provided  (except  in  cases  of  appeals  from  the 
district  courts  in  the  city  of  New  York,'  and  the  general  term 
of  the  marine  court  of  the  city  of  New  York),  pay  to  such 
justice  or  clerk  the  costs  of  the  action,  included  in  the  judg- 
ment, together  with  two  dollars,  costs  of  the  return,  which 
shall  be  included  in  the  judgment  for  costs  on  reversal.  In 
all  cases  of  appeal  from  the  general  term  of  the  marine  court 
of  the  city  of  New  York,  and  from  the  district  courts  of  the 
city  of  New  York,  to  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  the  appellant  shall,  at  the  time  of 
the  service  of  the  notice  of  appeal,  pay  to  the  clerk  of  the 
marine  court,  or  to  the  justice  or  clerk  of  the  district  court, 
two  dollars,  as  costs  of  the  return  to  such  court  of  common 
pleas,  which  costs,  so  paid,  shall  be  included  in  the  judgment 
for  costs,  in  case  the  judgment  of  the  court  below  shall  be 
reversed ;  and  the  appellant  shall  also  execute,  on  the  appeal, 
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a  written  undertaking  on  his  part,  with  one  or  more  sufficient 

sureties,  to  the  effect  that  the  appellant  will  pay  all  costs,  dis- 
bursements, and  extra  costs,  awarded  against  him  in  the  court 
below,  if  such  judgment  shall  be  affinned  by  the  appellate 
court,  on  such  appeal,  together  with  all  costs  and  damages 
which  may  be  awarded  against  him  thereon ;  such  sureties  to 
justify  in  double  the  amount  specified  in  the  undertaking; 
such  undertaking  and  the  sufficiency  of  the  sureties  to  be 
approved  by  the  justice  of  the  court  below,  or  one  of  the 
judges  of  the  court  of  common  pleas,  or  the  appellant  may 
deposit,  with  the  clerk  of  the  court  of  common  pleas,  the  costs, 
disbursements,  and  extra  costs,  included  in  the  judgment  in 
the  .court  below,  and  the  sum  of  jQfteen  dollars,  to  meet  any 
costs  that  may  be  awarded  against  him  in  such  appeal ;  and 
such  appeal  from  the  general  term  of  the  marine  court  and 
the  district  court  shall  be  ineffectual,  unless,  within  the  time 
specified  for  bringing  the  appeal,  the  appellant  execute  such 
undertaking  or  make  such  deposit;  the  undertakiug,  when 
executed  and  approved,  to  be  filed  with  the  clerk  of  the  court 
of  common  pleas ;  the  amount  so  deposited  shall  be  repaid  by 
said  clerk,  to  the  appellant,  if  he  succeed  on  the  appeal ;  and 
in  case  the  judgment  be  affirmed,  the  said  clerk  shall,  afker 
execution  is  issued,  pay  over  the  amount  so  deposited,  to  the 
respondent,  which  shall  be  credited  on  the  execution  issued  on 
the  judgment  of  affirmance,  to  the  extent  thereof,  and  the 
balance,  if  any,  on  the  execution  issued  on  the  judgment 
appealed  from. 

a.  Appeals  Jram  judgmmU  i%  the  marine  and  district  eottrts  in  the  city  of  New 
York,  in  actions  against  the  mayor,  dtc,  of  said  eity,^^n  appeals  by  the  mayor, 
Ac,  of  New  York  from  judgments  in  the  marine  and  district  courts  of  said  city 
asainst  said  mayor,  dice.,  the  service  of  the  notice  of  appttal,  without  more  and 
without  any  security,  stays  the  proceedings  on  the  judgment;  and  the  said  mayor, 
'Ac,  is  not  required,  in  order  to  appeal,  either  to  pay  the  costs  of  judgment  or 
the  fee  for  the  return.    (Laws  1858,  ch.  884.) 

b..  Who  may  appeiu. — Both  parties  may  appeal  from  one  and  the  same  Ju%- 
ment  {Glassner  y.  Wheaton,  2  £.  D.  Smith,  862;  JZo66ms  t.  Codman,  4  E.  D. 
Smith,  816.) 

c.  What  judgments  are  appealabie. — ^Where  a  justice  dismisses  an  action  before 
him  without  awarding  any  costs  against  the  plaintiff,  it  is  not  a  case  in  which  an 
appeal  can  be  brought.  There  is  no  judgment  capable  of  being  affirmed  or 
reyersed.  {JffatUef^ck  ▼.  Gillies,  7  Abb.  421 ;  see,  however,  Qregory  v.  Trainor, 
4  £.  D.  Srouh,  68,  where  such  an  appeal  was  allowed.) 

d.  When  notice  of  appeal  may  be  served — ^Notice  of  appeal  may  be  served 
immediately  after  the  justice  renders  judgment,  without  waiting  for  the  clerk  of 
the  court  oelow  to  docket  the  judgment  {Gristoold  v.  Van  Deusen,  2  £.  B. 
Smith,  178.) 
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a.  Notice  of  appeal. — 'The  notice  of  appeal  mtiBt  be  in  writiDg—- a  verbal  notice 
is  not  enfficient  {7%e  People  v.  Eldridge^  7  How.  108.)  It  must  specify,  with 
reasonable  certainty,  the  alleged  error,  whether  in  the  procees,  the  pleading,  the 
proceedings  at  the  trial,  or  in  the  giving  of  jadgment»  so  that  the  adverse  party, 
as  wett  as  the  justice,  may  be  fairly  apprised  of  the  groand  on  which  a  reversal 
of  the  judgment  is  sought  {Lee  v.  Schmidt^  6  Abb.  188 ;  Williams  v.  Cunning- 
ham,  2  Sand.  682;  Thompton  v.  Hopper,  1  Code  R.  108.)  This  is  necessary  to 
eoable  the  justice  to  maxe  a  proper  return  {Webster  y.  Hopkins,  11  How.  140), 
and  to  enable  the  respondent  to  prepare  for  argument,  or  procure  an  amended 
return,  if  the  original  return  is  de^tive  as  to  any  ground  of  appeal.  {MorUm  v. 
Clarks  II  How.  498.)  A  notice  of  appeal  not  stating  any  grounds  of  appeal, 
would  prohably  be  a  nullity.  {Ohrisl^nan  t.  Paul,  16  Blow.  17.)  Where  the 
grounds  stated  were  "  that  material  testimony  offered  on  the  trial  was  excluded  ;** 
that  "  material  testimony  was  admitted  which  ought  to  have  been  excluded ;" 
that  **  the  evidence  was  insufficient  on  the  question  of  damages ;  and  that  the 
judgment  was  against  the  law  of  the  case :  held  too  vague,  and  presented  no 
points  for  review.  {Deiuelwre  v.  Wheaton,  16  How,  471.)  A  statement  that  "  the 
judgment  is  clearly  against  the  law  and  the  evidence  of  ue  case,"  is  not  sufficient 
(Derlyy  v.  Hannin,  5  Abb.  160;  15  How.  82.) 

6.  Must  the  notice  of  appeal  state  "  manifest  injustice'*  has  been  done,  to 
entitle  the  appellant  to  relief  on  that  account!  (St/Asmnn  y.  Boiger,  4  £.  D. 
Smith,  486.) 

c.  Bfiet  of  notice  not  stating  the  grounds  of  appeal, — ^If  the  notice  does  not 
state  the  grounds  of  appeal,  the  appeal  will  be  dismissed  {Swatt  v.  Bendall,  2  K 
D.  Smith,  128;  Orismldr.  Van  JJeusen,  id.  178;  Sullivan  v.  McDonald,  2  Sand. 
682,  note;  Berbg  y,Hannin,  16  How.  82;  Ohristman  v.  Paul,  16  t^.  17);  unless 
the  court  ^  it  may,  give  the  appellant  leave  to  amend  his  notice  of  appeal  by 
inserting  therein  the  grounds  o^  appeal  {Irwin  v.  Afinr,  18  How.  409 ;  4  Abb. 
188.) 

d.  And  where  the  appellant  set  forth  various  objections,  as  having  been  taken 
at  the  trial  and  overruled,  but  did  not  state  the  grounds  on  which  the  party 
appealed,  the  court  dismissed  the  appeal  because  of  this  omission.  {Sullivan  y. 
McDonald  2  Sand.  682,  in  note.) 

A  Service  of  the  notiec^^lSl oUee  cannot  regularly  be  served  on  the  attorney, 
if  the  respondent  is  in  fact  a  resident  {£arle  v.  Uhapman,  8  £.  D.  Smith,  216), 
although  in  Loeseher  v.  Chapman  (13  How.  146;  8  Abb.  244),  Gierke,  J.,  seemed 
to  be  of  a  different  opinion ;  and  where  the  notice  wss  delivered  to  the  attorney, 
who  stated  the  respondent  was  a  resident,  and  thereupon  the  party  serving  the 
notice  took  it  back,  with  a  view  to  serve  it  on  the  respondent  personally, — it 
afterwards  turned  out  that  the  respondent  was  a  non-resident,  and  no  further 
s<'rvice  was  made, — held  there  had  been  no  sufficient  service.  {Ecarle  v.  Chapman, 
supra.) 

/.  On  the  motion  by  the  plaintiff  to  dismiss  an  appeal  upon  the  ground  that 
no  notice  of  appeal  had  been  served,  founded  on  affidavits  of  the  plaintiff  and  of 
the  attorney  who  appeared  for  him  in  the  court  below,  denying  generally  that  a 
service  of  such  notice  had  been  made,  and  not  stating  the  place  of  residence 
of  the  plaintiff;  the  motion  was  resisted  on  an  affidavit  of  the  defendant  stating, 
on  information  and  belief,  that  the  plaintiff  was  a  non-resident:  held  that  such 
an  affidavit  was  sufficient  prima  facie  evidence  of  the  plaintiff  being  a  non-resi- 
dent The  motion  was  decided  on  other  grounds.  {Earle  y.  Chapman,  8  E.  D. 
Smith,  216.) 

^. -Where  the  notice  of  appeal  was  served  on  the  respondent's  attorney,  on 
motion  to  dismiss  the  appeal  on  the  ground  that  the  notice  was  not  served 
on  the  respondent  it  sppcared  by  the  appellant's  affidavit,  that  "  he  used  great 
diligence  to  make  the  service  on  the  respondent  that  he  called  at  the  residence 
of  the  respondent,  in  the  city  of  New  York,  and  could  not  find  her  there;  was 
referred  to  another  house,  where,  it  was  said,  she  was  gone  to  service,  and  on 
calling  there  wss  told  they  did  not  know  where  she  was,  and  finally,  that  she 
could  not  be  found,**  the  court  held  this  insufficient  to  show  that  the  respondent 
was  not  a  resident  of  the  city  of  New  York,  and  dismissed  the  appeal  {Dvfy 
y.  Morgan,  2  Sand.  681.) 

h.  On  appeal  from  the  marine  court,  the  notice  of  appeal  may  be  served  on 
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th«  elerk  of  tbftt  Murt,  and  in  that  atse  need  not  be  served  on  the  jasticee 
{Irwin  y.  i/titr,  18  How.  409 ;  4  Abb.  188) ;  uid  the  eoets  of  the  *etioii  and  eoets 
of  the  return  may  also  be  paid  to  euch  elerk.  (Loeteher  r.  Kurdme^,  IS  How. 
146;  8  Abb.  244.) 

a.  Payment  of  fie  for  return, — Where,  on  an  appeal  from  a  Jnetice*A  jnd|ftnent, 
the  fee  for  the  retnm  was  not  pnid  at  the  time  of  the  leryioe  of  the  notioe  of 
appeal,  but  wae  afterwards  tendered  and  refused,  and  the  jnstioe  refused  to  make 
any  return,  the  appeal  was  dismissed ;  and  Harris,  J.,  said,  "If  the  fee  for  the 
return  is  not  paid  on  the  seryioe  of  the  notiee  of  appeal,  the  justiee  is  not  bound 
to  make  a  return;  nor  is  it  in  the  power  of  the  appellate  eourt,  either  to  compel 
a  return,  or  to  hear  the  appeal  in  the  absenoe  of  any  return.*  (  Van  Heuaen  y. 
Kirkpatriek,  1  Code  Rep.,  N.  S.,  74.)    8ee  note  to  seet..  860. 

i.  Appeal,  when perfeeted.~-'kn  appeal  from  a  Justice's  court  is  perfected  bj 
the  seryice  of  notice  of  appeal  on  the  justice,  and  os  tho  respondent,  or  hia 
attorney,  if  the  respondent  is  a  non-resident ;  and  when  notice  of  appeal  had 
been  served  on  Uie  justice,  and  no  notiee  had  been  served  on  the  respondent,  it 
was  held  that  no  ^peal  had  been  perfeeted,  and  thai  the  plaiatiif  should  treat 
the  service  made  as  a  nolllty  aad  issue  execution  on  the  Jndifment  *  and  a  motion 
to  set  aside  the  appeal  was  dismissed.  (Sehermerhiam  v.  Oolief,  1  Code  R<*p.,  K. 
&,  290 ;  The  People  v.  Eldridge,  9  Hew.  108.)  The  appeal  is  not  fierfected  until 
the  appellant  pays  the  costs  of  the  actioB.  {OrtewM  v.  Van  heuaen,  2  E.  D. 
Smith,  178.) 

c.  Objeetione  to  regularity  of  notjke,  or  tkeU  it  wae  not  in  time,  when  to  6s 
taken, — An  objection  to  the  regularity  of  the  notice  of  appeal  will  not  be  con- 
sidered on  the  argument  of  the  appesL  The  remedy  for  any  irregularity  in  that 
respect  is  by  motion,  upon  notaee  to  the  appellant,  to  dismiss  the  appeal.  {Nye  r. 
Ayrea,  1  £.  D.  Siaith,  688^  Partridge  v.  I%aiyer,  2  Sand.  228.) 

d.  An  obieotiott  that  a  notice  of  appeal  haa  been  served  after  tiie  tine  pre- 
scribed by  tne  statute,  can  be  taken  advantage  of  only  by  a  motion  to  dismiss  the 
appeal,  when  the  fact,  of  the  service  being  too  late^  does  not  a]^>ear  from  the 
return.    (J#ti/«  v.  i84ul(,  2  £.  D.  Smith,  189.) 

e.  Motion  to  diemiee  app^ale  /or  nai  etatinf  grwmde  of  appeal  in  «o<«m.— The 
motion  to  dismiss  an  appeal  because  the  notioe  does  not  state  the  grounds  of 
appeal,  should  be  made  at  a  special  terv.  {Oriewold  ▼.  Fan  Deueen^  2  &  D. 
Smith,  178;   Webater  v.  Hopkina,  11  How.  140.) 

§  355.  [305.]  (Am'd  1849.)  Moiling  suiti.  SewrUy  to 
stay  execittion. 

If  the  appellant  desire  a  stay  of  execution  of  the  judgment, 

he  shall  give  security  ba  provided  in  the  next  section. 

/.  Staying  proeeedinge  on  the  fudgment.^^Th^  appellate  court  is  not  justified 
in  staying  proceedings  on  the  judgment  appealed  from,  npon  any  other  g^nods 
than  those  preecribed  by  statute.    {Hawkina  v.  Mayor  of  N.  Y.^  h  Abbu  844^) 

g.  An  appeal  from  the  judgment  of  a  justice  of  the  peace,  not  followed  up  by 
the  giving  of  the  undertaking  required  by  the  code  (ss.  856,  856,  857),  will  not 
operate  as  a  stay  of  any  further  proceedings  which  the  plaintiff  may  elect  to 
pursue  in  order  to  enforce  the  collection  of  the  jadgment.  {Gonway  w,Sitehina, 
9  Barb.  878.) 

§  356.  [306.]  (Am'd  1849.)  JEeisting  suUs.  Form  of 
tmdertaking. 

The  security  shall  be  a  written  nndertaking,  executed  by 
one  or  more  suflGlcient  sm-eties,  approved  by  the  county  judge 
or  by  the  conrt  below,  to  the  effect  that  if  judgment  be 
rendered  against  the  appellant,  and  execution  thereon  be. 
returned  unsatisfied,  in  whole  or  in  part,  the  sureties  will  pay 
the  amount  unsatisfied. 


^  857—860.]  TO  ooKMON  fleas.  493 

a.  An  action  will  not  lie  agMnst  a  judge  for  an  error  in  jadgmentin  approving 
an  invalid  nndertakiiig.    {Chickering  v.  Jiobinson,  8  Cuahing,  648.) 

§357.  [307.]  (Am'd  1849.)  Edsting  suits.  Ejoecution^ 
how  stayed. 

The  delivery  of  the  undertaking  to  the  court  below  shall 
stay  the  issuing  of  execution ;  or  if  it  have  been  issued  the 
service  of  a  copy  of  the  undertaking,  certified  by  the  court 
below,  upon  the  officer  holding  the  execution,  shall  stay  farther 
proceedings  thereon. 

6.  On  appeal  from  the  jadgment  of  the  marine  or  one  of  the  jnstioee'  eonrte, 
if  an  exeontion  has  been  iaaued  from  that  eourt,  and  the  olfieer  has  levied  upon 
the  defendant's  goods,  the  giving  of  ao  undertaking  on  appeal,  pursuant  to  a  367 
of  the  oode,  and  the  serviee  of  a  eertified  oopy  on  the  officer,  arrest  the  proceed- 
ings  in  the  state  in  wbieh  they  are  at  the  time  of  such  service.  Bot  the  levy  is 
not  thereby  discharged,  nor  can  the  appellant  require  that  the  goods  levied  upon 
be  returned  to  him  before  the  appeal  is  disposed  of.  {Smith  v.  Allen,  2  E.  D. 
Smith,  2fi9.)  But  vhese  an  ezecuuon  was  handed  to  a  constable  on  the  4th,  and 
on  tbe  5th  the  defeodant  perfected  an  appeal  and  served  a  copy  of  the  under- 
taking on  tbe  plaintiff  in  the  forenoon  of  the  same  day,  and  the  plaintiff,  on  the 
same  day,  and  before  the  constable  was  served  with  a  copy  of  the  undertaking, 
directed  him  to  levy  on  a  horse  of  the  defendant.  The  court  refused  to  sanction 
such  a  proceedings  and  set  aside  the  levy,    (t/bnei  t.  MeOairlt  7  Abb.  418.) 

§  358.  [308.]  (Am'd  1849.)  Easistmg  sints.  In  case  of 
dea$h  of  Justice  J  undertaking  to  he  filed. 

Where,  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  removal  from  the  county,  or  any  other  cause,  the  under- 
taking on  the  appeal  cannot  be  delivered  to  him,  it  shall  be 
filed  with  the  clerk  of  the  appellate  court,  and  notice  thereof 
giv^i  to  the  respondent,  or  his  attorney,  or  agent,  as  provided 
in  section  three  hundred  and  fifty-four ;  it  shall,  thereupon, 
have  the  same  effect  as  if  delivered  to  tbe  justice. 

§  359.  [309.]  (Am'd  1849—1852.)  EeisUng  suits.  FiUng 
in  lieu  of  service  of  notice  of  appeal. 

When  by  reason  of  the  death  of  a  justice  of  the  peace,  or 
his  absence  from  tlie  county,  or  any  other  cause,  the  notice  of 
appeal  cannot  be  served  as  provided  by  section  three  hundred 
and  fifty-three,  it  may  be  served  by  leaving  the  same  with  the 
clerk  of  the  county. 

§  360.  [311.]  (Am'd  1849—1852.)  EadsHng  suits.  JRetum^ 
when  and  how  made  and  compelled. 

The  court  below  shall,  thereupon,  after  ten  days,  and  within 
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thirty  days  after  service  of  ttie  notice  of  appeal,  make  a  retnm 

to  the  appellate  court  of  the  testimony,  proceedings,  and 
judgment,  and  file  the  same  in  the  appellate  court ;  and  may 
be  compelled  to  do  so  by  attachment.  But  no  justice  of  the 
peace  shall  be  bound  to  make  a  return  unless  the  fee,  prescribed 
by  the  last  section  of  tliis  chapter,  be  paid  on  service  of  the 
notice  of  appeal. 

a.  Tke  retwm, — The  justice,  in  making  his  retnrn,  Mts  ministerially,  and  Is 
responsible  to  the  party  injured  for  any  errors  therein.  {Howghion  y.  iiwxrth<nUf 
1  Denio,  509.)  The  return  should  contain  all  the  evid^ioe  need  oa  the  trial, 
docamentary  and  oral  {Ogden  ▼.  Sandenon,  8  E  D.  Smith,  167),  and  the  plead- 
ings ;  a  statement  of  the  testimony  and  judgment  is  not  suffietent.  It  should  also 
state  when  tba  process  was  returnable,  the  day  issue  was  joined,  the  aduMim- 
ments,  if  any,  the  date  of  the  trial,  and  the  day  whereon  judgment  was  rendered. 

iPetert  ▼.  Diosty,  did.  116;  RouUton  t.  MtCliland,  %  id.  90.)  All  the  proceedings. 
BeUhaw  ▼.  OolU,  8  Code  R.  184 ;  and  see  DewUm  ▼.  O&irhahtm,  1  k  D.  Smitii, 
144,  147,  note ;  MeCaffeHy  ▼.  Kelly,  %  Sand.  687.) 

h.  If  the  return  is  defective,  an  amendment  should  be  procared  by  application 
to  the  appellate  court  for  an  order  upon  the  court  below,  to  make  a  nirther  or 
full  return  in  relation  to  the  matters  all<*ged  to  be  omitted  or  defectively  set  forth 
therein.  (Rawion  ▼.  ChroHi,  4  £.  D.  Smith,  18;  F^ithank*  t.  Oorlin,  8  id  588.) 
The  motion  may  be  on  affidavit  or  other  proof.  {CapemU  v.  Waterman,  2«<i  180; 
Lyfuky  v.  Pendegrast,  id.  48.)  Parties  should  not  bring  on  the  appeal  for  argu- 
ment until  the  return  is  com|>lete  (MeAUiattr  v.  Sexton,  4  E.  D.  Smith,  41) ;  for 
on  the  argument  the  return  is  conclusive  as  to  what  transpired  in  the  court 
below,  and  affidavits  cannot  be  read  to  contradict  or  add  to  it  {Raw9<m  v. 
Grow,  id.  18;  TVutt  r,  Delaplaine,  8  id  216);  and  this  applies  to  the  charge  of 
the  justice  to  the  jury.  ( Oarriwn  v.  P$arce,  id.  355.)  Whether  an  allegation 
that  the  amount  of  recovery  as  certified  in  the  return  is  erroneous  by  reason  of 
a  clerical  error  of  the  justice,  will  be  inquired  into  and  determined  upon  affidavits 
produced  on  the  app(>al,  without  any  preliminary  movement  to  obtain  a 
furlher  or  amended  return  f  Query.  {Althattte  v.  Jtice,  4  id  847 ;  Capewell  v. 
Waterman,  2  id  180  ;  KUpairiek  t.  Ourr,  7  Abb.  117  ;  Lynshf  r.  Ptndegaat,  2 
.  E.  D.  Smith,  48 ;  Franeoie  v.  Oecks,  id.) 

c  Semble,  the  court  will  not  reverse  the  jud^ent  for  a  defect  in  the  return 
(Klenck  v.  J)e  Forett,  8  Code  R.  185) ;  nor  dismiss  the  appeal  with  eoata,  because 
the  return  does  not  disclose  what  judgment  was  rendered. 

d  The  return  must  be  submitted  on  the  argument  (Smith  ▼.  Van  Brunt,  % 
E.  D.  Smith,  534 ;  see  section  862,  and  note.) 

e.  A  justice  may  refuse  to  make  his  return  until  his  fees  are  paid,  but  if  he 
makes  his  return,  the  non-payment  of  the  fees  is  no  ground  for  dismissing  the 
appeal.    (Bray  v.  Rednnan,  6  Gal.  287.) 

§  361.  [312.]  Existing  suiU.  JETow  made  if  justice  be  out 
of  office. 

When  a  justice  of  the  peace,  by  whom  a  judgment  appealed 
from  was  rendered,  shall  have  gone  out  of  office  before  a 
return  is  ordered,  he  shall,  nevertheless,  make  a  return  in  the 
same  manner,  and  with  the  like  effect,  as  if  he  were  still  in 
office. 

§  862.  [313.]  (Am'd  1857.)  Existing  suits.  Furth&r 
TetfiTfi. 

If  the  return  be  defective,  the  appellate  court  maj  direct  a 


§§  363, 364.]  ooMiiON  pubas.  495 

farther  or  amended  return  as  often  as  may  be  necessary,  and 
may  compel  a  compliance  with  its  order,  by  attachment.  And 
the  coart  shall  always  be  deemed  open  for  these  purposes. 

a.  Where  an  order  for  an  ofnended  reitim  from  a  jastice's  eonrt  is  granted  at 
the  first  term  of  the  county  court  after  the  filing  of  the  original,  it  ia  improper 
to  place  the  appeal  upon  the  calendar  of  the  county  court  until  the  return  of 
the  juatice*8  court  has  been  perfected  by  the  filing  of  the  amended  return. 
Where  the  county  court  before  the  filing  of  the  amended  return  dismiMea  the 
appeal  under  and  by  the  mandate  of  §  364  of  the  code,  it  acte  minitterially,  and 
the  dismiBsal  is  a  nullity,  and  a  mandamus  may  issue  in  like  manner  as  iif  the 
appeal  had  not  been  dismissed,  requiring  the  county  court  to  proceed  to  judg- 
ment    {Tkt  People  v.  OUnton  County  Judge,  18  How.  277.) 

6.  Exceptions  and  rulings  of  the  court  below  not  appearing  in  the  return 
cannot  be  brought  to  the  notice  of  the  appellate  court  except  by  compelling  a 
further  or  amended  return.    (^Ilyland  ▼.  Shermmn,  2  &  D.  Smith,  285.) 

e.  Where  the  return  of  a  justice  on  appeal  failed  to  show  in  what  manner  he 
had  disposed  of  a  material  question  touching  the  admissibility  of  evidence,  the 
ease  was  ordered  to  stand  over  for  a  farther  return,  upon  the  coming  in  of  which 
a  final  decision  was  rendered.    (Matthew  y.  Fieetel,  2  K  D.  Smith,  91.) 

See  note  to  section  861,  and  rule  68. 

§  363.  [314.]  Existing  suits.  JiMtioe^  dead^  insane^  or 
cibsent. 

If  a  justice  of  the  peace,  whose  judgment  is  appealed  from, 
shall  die,  become  insane,  or  remove  from  the  State,  the  appel- 
late court  may  examine  witnesses  on  oath,  to  the  facts  and 
circnmstances  of  the  trial  or  judgment,  and  determine  the 
appeal,  as  if  the  facts  had  been  returned  by  the  justice.  If  he 
shall  have  removed  to  another  county  within  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he 
were  still  within  the  county  where  the  judgment  was  ren- 
dered. 

d  A  return  to  a  certiorari  made  by  a  judge  who  was  out  of  ofiice  before  the 
service  of  the  certiorari  upon  him,  is  a  nullity.    (Peek  v.  Foot,  4  How.  425.) 

§  364.  [315.]  Edstvng  suits,  Heari/ng  upon  return.  Dis- 
missing  appeal  if  not  hrnught  on. 

If  a  return  be  made,  the  appeal  may  be  brought  to  a  hear- 
ing at  a  general  term  of  the  appellate  court,  upon  a  notice  by 
either  party  of  not  less  than  eight  days.  It  shall  be  placed 
upon  the  calendar,  and  continue  thereon  witliout  further  notice, 
until  finally  disposed  of;  but  if  neither  party  bring  it  to  a  hear- 
ing before  the  end  of  the  second  term,  the  court  shall  dismiss 
the  appeal,  unless  it  continue  the  same,  by  special  order  for 
.  cause  shown. 

«.  The  judgment  appealed  from  will  be  reversed  by  default,  if  the  respondent 
does  not  appear  to  argue  the  appeal    (  Whitney  v.  Bayard,  2  Sand.  634.) 
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&  Where  notiee  of  haftriiig  hsB  been  giTen  by  the  appelUDi,  the  reepondent 
may  move  for  ab  affirmanee  of  the  jadgment,  ex  part$,  although  be  has  giTen  no 
notice  of  argument  {Oonstani  ▼.  H^or^  1  CaL  888;  Ibwnd^ndr,  Keenan,  per 
Hilton,  J.»  16  Mareh,  1869.) 

§865.  [316.]  (Am'd  1849.)  Existing  mUa.  To  le  heard 
on  original  papers. 

The  appeal  shall  be  heard  on  the  original  papers ;  and  no 
copy  thereof  need  be  famished  for  the  use  of  the  court. 

§  366.  [317.]  (Am'd  1849—1851.)  Emsting^emU.  Jiidg- 
ment  on  ajypeal. — New  trial. 

Upon  the  hearing  of  the  appeal,  the  appellate  court 
shall  give  judgment  according  to  the  justice  of  the  case, 
without  regard  to  technical  errors  and  defects  which  do  not 
affect  the  merits.  In  giving  judgment,  the  court  may  affirm 
or  reverse  the  judgment  of  the  court  below,  in  whole  or  in  part, 
and  as  to  any  or  all  the  parties,  and  for  errors  of  law  or  fact. 
If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings, 
not  affecting  the  merits  of  the  action,  and  not  within  the 
knowledge  of  the  justice,  the  court  may  determine  the  allegecL 
error  in  fact  on  affidavits,  and  may  in  its  discretion  inquire  into 
and  determine  the  same  upon  examination  of  the  witnesses.  If 
the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown  by  the  affidavits  served,  or  otherwise,  that  manifest 
injustice  has  been  done,  and  the  defendant  satisfactorily 
excuses  his  default,  the  court  may,  in  its  discretion,  set  aside 
or  suspend  judgment,  and  order  a  new  trial  before  the  same 
or  any  other  justice,  at  such  time  and  place  and  on  such  terms 
as  the  court  may  deem  proper.  The  parties  must  appear  be- 
fore the  justice  according  to  the  order  of  the  court,  and  the 
same  proceedings  must  thereupon  be  had  in  the  action  as  on 
the  return  of  a  summons  personally  served. 

b.  Exception  not  necessaiy, — In  a  justice's  court  no  exception  is  necessary  to 
secure  the  right  to  appeal,  objection  u  sufficient  (Jieeeh  v.  JBrovm,  4  Abb.  19.) 
And  "where  evidence  offered  ou  a  trial  before  a  justice  is  objected  to  and  excluded, 
and  neither  the  grounds  of  the  objection  nor  the  object  of  the  proof  is  stated, 
and  the  court  on  appeal  can  see  that  a  good  objection  might  have  been  taken,  it 
will  presume  that  the  proper  objection  was  taken  and  the  decision  below  made 
upon  that  ground.    (Bellows  y.  Saekett,  16  Barb.  96.) 

c  Only  the  defeete  eet  out  in  the  notice  can  be  eoneidered  on  the  appeiU^'^Lee 
▼.  Bchmidty  6  Abb.  188 ;  Duffv  ▼.  Tkompeon,  4  E.  D.  Smith,  178 ;  Bueh  ▼.  Denni- 
eon,  14  How.  807 ;  Danib  ▼.  Hoffman,  8  £.  D.  Smith,  861 ;  /)er6y  t.  HeoMnn,  u 
Abb.  160;  Btfm  v.  Drinker,  2  £.  D.  Smith,  402;  Heim  y.  Wolf,  1  tdL  72.) 

d  What  queetione  are  not  reviewable, — ^The  court  will  not  review  on  appeal 
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tbe  propriety  of  an  amendment  granted  on  the  appellant's  motion.  {Orterr, 
Orossmatiy  4  E.  D.  Smith,  448.)  A  decision  on  the  relative  credibility  of  two 
opposing  wibnesees.  {McLaughlin  r.  Bamardt  2KB.  Scnith,  372;  ffeim  y. 
Wolfy  1  id.  72.)  Or  on  the  competency  of  a  witneee  to  testify  as  an  expert 
{WigffifM  V.  WcUlacSf  19  Barb.  838.)  Or  a  question  on  the  form  of  the  complaint 
in  the  coart  below,  (^ej^  v.  CltUe,  12  Barb.  466 ;  see  Ctuhingham  y.  Phillips,  I 
E.  D.  Smith,  416).  A  decision  on  a  motion  to  dismiss  the  summons  for  variance 
between  that  and  the  complaint.    (Brown  v.  Jones,  3  Abb.  80.) 

a.  What  objections  eannot  be  taken  for  the  first  time  on  appeal. — A  party 
cannot  object  for  the  first  time  on  appeal,  that  a  question  put  to  a  witness  was 
leading.  (Pollock  y.  Hoag,  4  E.  D.  Smith,  473;  Pearsofi  v.  F^ske,  7  Abb.  419.) 
Or  that  when  the  alleged  liability  arose,  she  was  a  feme  covert,  without  haying 
set  up  that  defence  in  her  answer,  or  raised  the  objection  when  the  fact  appenred 
on  the  triaL  (Castree  y.  Gavelle,  4  E  D.  Smith,  426  )  Or  that  there  was  no  formal 
proof  of  the  issuing  of  letters  of  administration  to  the  plaintiff  suing  as  an 
administrator.  {Bonohtte  y.  Henry,  4  E.  D.  Smith,  162.)  That  certain  evidence 
was  incompetent  or  inadmissible.  (Rouillier  Y.Wemieki,  3  id  310;  Rannet/ y, 
Owynne,  8  id,  59.)  That  there  was  a  misjoinder  of  parties  plaintiff.  (Tlbbitts  v. 
Percy,  24  Barb.  39.)  Or  a  non-joinder  of  defendants.  {Avogardo  v.  BtUl,  4  E.  B. 
Smith,  884)  Or  that  after  the  jury  was  sworn,  the  justice  permitted  some  of 
them  to  withdraw  and  others  to  be  substituted.  (Cook  v.  Bitter,  4  E.  B.  Smith,  258.) 
Or  to  the  competency  of  a  witness.  (Fenn  v.  I\mpson,  id.  276.)  And  generally 
a  party  cannot  on  appeal  insist  on  an  objection  which  might  have  been  and  was 
not  taken  in  the  court  below.      (Duffy  v.  Thotnpson,  4  E.  B.  Smith,  178.) 

b.  Objection  that  judgment  is  against  weight  of  evidence,  wheti  appropriate, — ^The 
objection,  that  a  judgment  is  against  the  weight  of  evidence  is  only  appropriate 
to  the  ease  of  conflicting  testimony  unfairly  weighed,  and  is  not  proper  in  the 
case  of  a  judgment  which  is  erroneous  for  the  want  of  evidence,  or  for  being 
contrary  to  evidence.     (Lee  v.  Schmidt,  6  Abb.  183.) 

c.  When  the  court  wUl  consider  defences  to  have  been  waived — ^The  appellate 
court  may  presume  a  party  has  waived  any  defence,  he  may  waive,  where  the 
point  is  not  taken  either  by  the  pleadings  or  at  the  trial.  (Ccutree  v.  Oavelle,  4 
£!.  B.  Smith,  425.)  And  is  not  specified  in  the  notice  of  appeal.  (Duffy  v. 
Thwnpson,  id.  178.) 

d  What  objections  are  waived  by  pleading  to  the  merits. — An  objection,  that 
there  is  a  variance  between  the  cause  of  action  stated  in  the  summons,  issued 
from  the  marine  or  district  courts,  and  the  complaint,  is  matter  in  abatement, 
and  is  waived  by  pleading  to  the  merits.  (Bandman  v  Gamble,  4KB.  Smith, 
463  ;  Andrefos  v.  Thorp,  1  id.  615 ;  MilnY.  Russell,  8  id  803  and  note;  Brown  v. 
Jones,  3  Abb.  80 ;  see  however  Sweet  v.  Tuttle,  4  Kernan,  465.)  An  objection 
that  defendant  was  improperly  sued  by  a  short  summons  (Ingersoll  v.  Gillies,  3 
£.  B.  Smith,  119),  or  by  warrant  (Dempsey  v.  Paige,  4  id,  218),  an  objection  that 
there  is  a  variaitce  between  the  summons  served  and  that  returned  (Avogardo  y. 
Bull,  id.  884),  or  a  non-joinder  of  defendants  (id),  or  a  mi.<goinder  of  plaintiffs  (id, ; 
Tlbbits  V.  Percy,  24  Barb.  39),  or  a  defect  in  the  process  (Aldrich  v,  Ketcham,  3 
E.  B.  Smith,  677). 

e.  Whai  may  be  waived — The  defendant  may  waive  the  defence  of  coverture 
(Cdstree  v.  Gavelle,  4  E.  B.  Smith,  4*25),  or  that  plaintiff  suing  as  administrator 
has  not  proved  any  grant  of  letters  to  him  (Donohue  v.  Henry,  4KB.  Smith, 
162),  or  that  plaintiff  suint^  as  assignee  has  not  proved  the  assignment  to  him 
(Austin  V.  Bums,  16  Barb.  643) ;  that  an  instrument  was  admitted  without  call- 
ing the  attesting  witnes*.     (Ranney  v.  Gwinn,  8  E.  B.  Smith,  69.) 

/.  Reversed  for  want  of  evidence  to  support  judgment, — ^The  appellate  court 
will  order  a  reversal  where  there  is  no  evidence  lo  support  the  judgment  whether 
defendant  appeared  on  the  trial  or  not,  in  actions  in  which  the  plaintiff  has  to 
prove  his  case.  (Kasson  v.  Mills,  8  How.  377  ;  Carter  v.  Dallimore,  2  Sand.  222; 
Alburtis  v.  McCready,  2  K  B.  Smith,  40 ;  Wiley  v.  Slater,  22  Barb.  606  ;  Calligan 
V.  Mix,  13  How.  96 ;  12  id  495 ;  Jones  v.  Pridham,  8KB.  Smith,  166 ;  Fox  v. 
Decker,  id.  150;  Ely  v.  O'Leary,  2  id  856;  Hunt  v.  Wesiervelt,  4  id  226;  Storp 
V.  ^ar6«//,  id.  464. )  But  where  the  defendant  does  not  appear  in  the  court 
below,  thtt  court  will  not  be  astute  to  discover  defects  in  evidence  where  it  ap* 
pears  no  injustice  has  been  done.  (Mayor  of  I^,  Y,  v.  Hyatt,  8KB.  Smith, 
166.) 
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a.  Reversal  for  admUtina  illeaal  tettimony. — The  court  will  reverse  a  jndg- 
ment  for  the  oaase  that  illegal  testimony  inflaencing  the  decision  has  been 
admitted,  except  in  k  very  clear  case  that  no  injustice  has  been  occasioned. 
(Main  ▼.  EaqUy  1  R  D.  Smith,  619.) 

b.  Where  evidence  erroneonsly  admitted  tends  directly  to  establish  the  plain- 
tiffs case,  although  the  isdue  might  have  been  determinea  in  the  same  way  upon 
the  other  testimony,  the  error  is  not  a  technical  one,  but  affects  the  merits  and 
cannot  be  disregarded  in  reviewing  the  judgment  (Uahn  v.  Van  Doren,  1  K  D. 
Smith,  411.)  But  for  admitting  or  rejecting  testimony  which  the  court  can  see 
could  not  affect  the  result,  the  court  will  not  reverse  {Harper  v.  JOecU,  10  How. 
276 ;  Perwe  v.  ColCf  1  Cal.  869);  nor  will  it  reverse  where  the  return  shows  a 
special  finding  of  fact  upon  sufficient  evidence,  exclusively  of  testimony  objected 
to  and  improperly  received,  and  such  finding  is  expressly  and  solely  placea  upon 
such  proper  evidence.  (Martin  v.  Garrett,  4  E.  D.  Smith,  846.)  Although  on 
appeal,  the  court  may  be  of  opinion,  that  evidence  which  has  been  improperly 
rejected  in  the  court  below,  would  not  have  changed  the  verdict  of  the  jury,  yet, 
if  it  might  have  influenced  their  minds  in  considering  the  facts,  and  whs  compe- 
tent, the  court  is  not  at  liberty  to  overlook  the  erroneous  rdection  and  affirm  the 
judgment  (McAllister  v.  Sexton,  4  K  D.  Smith,  41.)  And  where  improper  tes- 
timony is  received  in  the  court  below,  which  not  only  may  have  influenced  the 
judgment,  but  which  the  return  in  terms  states  was  taken  into  consideration  in 
finding  the  facts,  the  appellate  court  cannot  disregard  the  error,  although  there 
appears  to  be  evidence  in  the  cause  which  would  have  been  sufficient  to  sustain 
the  same  finding,  had  the  illegal  testimony  been  rejected.  (JSelden  v.  Nicolay,  4 
E.  D.  Smith,  14.) 

c.  Reversal  in  other  cases. — A  judgment  will  be  reversed  for  an  error  in  excln 
ding  proper  and  material  evidence  (Raymond  y.  Richardson,  4  E.  D.  Smith,  171); 
or  where  the  damages  are  obviously  excessive  (AlthouseY,  i2tVe,  id.  847);  or 
for  improperly  nonsuiting  a  plaintiff  (Oregory  v.  Trainer,  4  R  D.  Smith,  68 ;  see, 
however,  Haulenbeek  v.  Gillies,  7  Abb.  421 ;  ante,  p.  490  e) ;  or  for  not  nonsuiting 
a  plaintiff  suing  by  a  long  summons  proved  to  be  a  non-resident  on  the  trial 
(Allen  V.  Stone,  9  Barb.  60);  or  for  the  justice  omitting  to  wait  an  hour  after  the 
time  when  the  summons  was  returnable  before  proceeding  in  the  cause  (id ) ;  or 
when  the  judgment  is  against  the  clear  weight  of  evidence.  (Heim  v.  Wolf,  1 
£.  D.  Smith,  72.)  And  where  the  testimony  is  direct,  unequivocal  and  consist- 
ent, and  the  witnesses  stand  unimpeached  and  uncontradicted,  the  court  below 
cannot  unreasonably  discredit  them ;  and  if  it  does,  the  judgment  will  be  re- 
versed for  that  cause  (Jacks  v.  Darrin,  8  id  558) ;  or  the  judgment  will  be  treated 
as  founded  on  some  erroneous  view  of  the  law  applicable  to  it,  and  reversed  on 
that  ground.     (Goldsmith  v.  Obermeier,  id.  121.) 

d  Reversal  for  errors  of  fact  not  appearing  on  the  rccorrf.— The  words  errors  of 
fact,  as  used  in  this  section,  have  no  reference  to  an  erroneous  finding  of  the 
court  or  jury  upon  the  evidence,  but  it  refers  to  those  errors  of  fact  not  appear- 
ing from  the  record  or  evidence,  such  as  the  infancy,  coverture,  &c.,  of  some  of 
the  parties  who  have  not  properly  appeared.  (Kasson  v.  Mills,  8  How.  877  ; 
JBigelow  v.  Sanders,  22  Barb.  147  ;  and  see  Adsit  v.  Wilson,  7  How.  64;  Hurd  v. 
JBeeman,  8  id  256.)  On  such  appeals  affi  lavits  are  necessarily  received  to  "  show 
the  commission  of  the  error  in  fact,  not  affecting  the  merits  and  not  within  the 
knowledge  of  the  justice.**    [Beebe  v.  Roberts,  8  E.  D.  Smith,  195.) 

e.  Where  a  summons  was,  during  the  absence  of  the  defendant  from  home, 
served  upon  his  son  and  returned  by  the  constable  personally  served,  and  the 
justice,  without  any  appearance  by  the  defendant,  rendered  judgment  for  the 
plaintiff, — ^lield  that  the  judgment  might  be  reversed  on  appeal,  on  the  error  as 
to  the  service  being  clearly  shown  to  the  appellate  court  (Fitch  v.  Devlin,  16 
Barb.  47  ;  see,  however,  Uarroll  v.  Gosling,  2  E.  D.  Smith,  876;  post,  p.  601  i.) 
Where  anon-resident  was  sued  by  a  long  summons,  on  the  return-day  he  appeared 
before  the  justice  and  stated  he  did  not  appear  in  the  action,  but  attended  only  to 
inform  the  court  he  was  a  non-resident ;  he  did  nothing  more,  and  left  the  court 
The  plaintiff  took  iudgment  On  the  appeal  to  the  county  court,  defendant  offered 
affidavits  to  show  his  non-residency ;  tnat  court  rejected  them,  and  affirmed  the 
judgment  On  appeal  the  supreme  court  held,  that  the  affidavits  should  have  been 
received,  and  reversed  the  judgment  of  the  county  court  and  of  the  justice. 
(Willins  y.  Wheeler,  8  Abb.  116;  17  How.  93.) 
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a.  When  the  judgment  mil  not  be  reverted. — ^A  judgment  will  not  be  disturbed 
on  the  ground  of  the  reception  of  immaterial  testimony,  where  the  ground  of  the 
alleged  immateriality  is  that  the  fact  intended  to  be  proved  thereby,  is  already 
sufficiently  established  by  other  evidence  (Crane  y,  Hardmany  4  E.  D.  Smith, 
448) ;  nor  for  permitting  an  improper  answer  to  be  given  by  a  witness,  there 
being  enough  to  sustain  the  judgment  without  such  answer  (Buck  v.  Waterhury^ 
13  Barb.  116);  nor  on  the  ground  that  it  should  be  more  favorable  than  it  is  to 
the  party  who  has  not  appealed  (Robins  y.  Codrnant4  £.  D.  Smith,  816;  Glaesner 
V.  Wheaton,  2  id.  352) ;  nor  for  a  variance  between  the  pleading  and  proof  where 
DO  injustice  has  been  done  (Briggs  v.  JSvans,  1  id.  540) ;  nor  for  aiaregarding 
testimony ;  for  it  is  competent  for  a  justice  to  entirely  disregard  the  testimony 
of  a  witness,  if  his  manner  of  testifying  and  other  circumstances  developed  in 
the  case,  render  him,  in  the  opinion  of  the  court  below,  unworthy  of  beliei(Z>on- 
ohtte  V.  Henry t  4  £.  D.  Smith,  162);  nor  where  there  is  a  conflict  of  testimony, 
except  in  cases  of  evident  mistake,  prejudice,  passion  or  partiality  (Dempaey  v. 
Pttige^  4  E.  D.  Smith,  218 ;  Pearson  v.  Fiske,  7  Abb.  417 ;  Oaloupeau  v.  Ketehvmiy 
8  E.  D.  Smith,  175;  WUeon  v.  Cooh  id.  252 ;  Easton  v.  Smith,  1  id.  319;  Kasson 
V.  Mills,  8  How.  877 ;  Carter  v.  Dallimore,  2  Sand.  222 ;  Bennett  v.  Scott,  18 
Barb.  347) ;  although  the  appellate  court  mav  consider  that  a  different  finding 
would  have  been  warranted  (Pozzoni  v.  Henderson,  2  B.  D.  Smith,  146 ;  Bigelow 
V.  Sanders.  22  Barb.  144;  Wiley  y.  Slater,  id.  506);  nor  for  admitting  irrelevant 
testimony.  (Frost  v.  Hand/ord,  1  id,  540;  Spencer  v.  Saratoga  R.  /?.  Co.,  12  Barb. 
882  ;  Harper  v.  Leal,  10  How.  276 ;  Persee  v.  Cole,  1  Cal.  369.)  Nor  is  it  ground 
for  reversal,  that  there  is  an  error  to  the  prejudice  of  a  party  who  has  not  ap- 
pealed (Bobbins  v.  Codman,  4  E.  D.  Smith.  316;  GlassnerY.  Wheaton,  2  id.  852; 
Oner  v.  Grossman,  4  id,  448);  or  that  additional  evidence  was  admitted  after  the 
parties  had  once  rested,  but  before  the  case  had  been  finally  submitted,  and  while 
the  parties  and  their  witnesses  were  all  present  (Harpel  v.  Curtis,  1  £.  D.  Smith, 
78);  or  that  the  justice  refused  to  allow  additional  evidence  to  be  given  after  a 
motion  for  a  nonsuit  (Reed  v.  Barber,  3  Code  Rep.  160);  or  refused  a  motion  to 
adjourn.  (Irroy  v.  Nathan,  4  E.  D.  Smith,  68.)  And  the  mere  fact  that  it  was 
proved  that  a  former  trial  has  been  had  between  the  same  parties,  when  the 
return  does  not  show  how  such  trial  terminated,  will  not  warrant  the  reversal 
of  (^judgment  for  a  plaintiff  upon  an  issue,  on  a  plea  of  "former  judgment." 
{Morrill  v.   Whitehead,  id.  239.) 

b.  When  Judgment  of  affirmance  will  be  rendered — Tlie  judgment  will  be 
affirmed  where  the  only  ground  of  appeal  specified  in  the  notice  is  that  it  is  against 
law  and  evidence  (Lee  v.  Schmidt,  6  Abb.  183;  Derby  v.  Hannin,  16  How.  32); 
or  where  the  notice  states  the  objection  to  be  that  the  judgment  is  against  the 
weight  of  evidence,  and  the  return  shows  no  such  defect,  although  it  shows  that 
the  judgment  is  defective  for  want  of  evidence  (id);  or  where  the  return  shows 
errors  sufficient  to  authorize  the  reversal  of  the  judgment  if  the  points  had  been 
properly  raised  and  presented  for  decision ;  if  other  grounds  of  error  not  sufficient 
to  authorize  a  reversal  are  stated  in  the  notice  (Derby  v.  Hannin^  15  How.  32;  5 
Abb.  150);  if  there  are  no  other  grounds  of  error  alleged  iu  the  notice,  then  the 
appeal  is  dismissed.     (Id.) 

€,  When  the  court  can  only  affirm  the  judgment. — Where  the  grounds  of  an 
appeal,  prosecuted  by  one  party,  are  insufficient,  the  appellate  court,  unless  the 
other  party  has  also  appealed,  can  only  affirm  the  judgment,  although  the  case 
would  have  justified  a  recovery  for  a  larger  amount  than  is  awarded  in  the  judg- 
ment. (Olassner  y,  Wheaton,  2  E.  D.  Smith,  352.)  Thus,  where  the  plaintiff 
bad  judgment  for  $30,  from  which  judgment  the  defendant  alone  appealed,  the 
appellate  court  thought  the  judgment  should  have  been  for  |70  instead  of  $30; 
but  as  the  plaintiff  had  not  appealed,  it  was  held  that  the  appellate  court  could 
do  no  more  than  affirm  the  judgment  And  see  Berrian  v.  Olmstead(4  id.  279). 
On  an  appeal  from  a  justice's  judgment  for  the  plaintiff  in  an  action  for  the 
wrongful  detention  of  personal  property,  the  ground  specified  in  the  notice  was, 
that  the  judgment  was  against  the  weight  of  evidence  ,  but  the  only  evidence 
disclosed  by  the  justice's  return  was  that  of  a  witness  for  the  plaintiff,  who  testi- 
fied as  to  the  value  of  the  property ;  and  it  did  not  appear  fri>ro  the  return  that 
any  evidence  was  given  on  either  side  as  to  the  detention, — held  that  upon  such 
a  notice  the  judgment  must  be  affirmed.  (Lee  v.  Schmidt,  6  Abb.  183 ;  antCj 
p.  497  6  ) 
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a.  Mistakes  can  onlv  be  corrected  by  a  reversal  of  the  judgment. — Where  a  justice 
by  mistake  entere-i  juo^ment  for  |13  instead  of  $36,  and  the  defendant  would  not 
consent  to  haye  it  amended,  the  plaintiff  appealed.  It  was  held  that  the  appel- 
late court  conld  not  correct  the  error:  they  nad  power  only  to  reverse  the  judg- 
ment (Hardy  v.  8eelys,  8  Abb.  108 ;  and  see  Bunker  v.  Latson,  1  E.  D.  Smith,  410; 
Edwards  v.  Drew,  2  id.  65.)  Where  both  parties  appear,  and  a  trial  b  had,  the 
court  cannot  reverse,  except  for  error.  (Story  v.  Bishops  4  £.  D.  Smith,  423.) 
Where  the  judgment  appeared  to  be  plainly  erroneous,  being  in  form  against  two 
defendants,  when  the  return  showed  that  the  plaintiff  at  the  trial  discontinued  as 
to  one  of  them,  the  court,  doubting  its  power  to  correct  the  error,  reversed  the 
judgment     (Fannitig  v.  Leni^  3  id.  206.) 

6.  Reducing  the  amount  of  the  judgment. — If  the  appellate  court  think  the 
judgment  is  for  the  right  party,  but  for  too  large  an  amount,  semhle  it  cannot 
reduce  the  amount  (Kasson  v.  Mills,  8  How.  377.)  But  where  the  evidence 
wholly  fails  to  support  a  judgment  for  the  damages  awarded,  but  would  sustain 
a  judgment  for  a  less  amount,  the  court,  on  appeal,  may  suffer  the  plaintiff  to 
retain  the  judgment  for  such  sum  as  appears  just,  and  may  reverse  as  to  the 
exoees,  if  the  plaintiff  so  elect     (La  Mutte  v.  Archer,  4  E.  D.  Smith,  46.) 

c.  Power  of  the  court  on  reversal  to  order  the  proper  judgment. — Where  a  judg- 
ment of  one  of  the  lower  courts  is  reversed  on  appeal,  query  whether  the  court 
has  the  power  to  go  further  than  a  mere  reversal,  and  give  the  judgment  which 
should  have  been  awarded  below  ?     (Fraser  v.  Child,  4  E.  D.  Smith,  243.) 

d  New  trial — power  of  court  to  order  where  defnidant  appeared. — ^The  New  York 
€ommon  pleas  has  not  a  general  discretionary  power  to  order  a  new  trial  upon 
appeal  from  one  of  the  lower  courts,  merely  because  it  seems  that  the  ends  of 
justice  would  be  thereby  promoted  (Story  v.  Bishop,  4  K  D.  Smith,  423) ;  nor  for 
newly  discovered  evidence  (Schwartz  v.  ISendall,  2  E  D.  Smith,  123);  nor  because 
the  defendant  neglected  to  produce  evidence,  but  did  not  at  the  trial  think  it 
necessary.     (Bunker  v.  Latson,  1  E.  D.  Smith,  410;  Fdwards  v.  Drew,  2  id  65.) 

e.  New  trial — power  of  the  court  to  order,  where  defendant  did  nxtt  appear,  and 
manifest  injustice  htu  been  done. — ^Tliis  provision  only  applies  to  cases  where 
defendant  does  not  appear  on  the  trial.  (Bunker  v.  Latson,  1  E.  D.  Smith,  410; 
JBdwards  v.  Drew,  2  ui.  55 ;  Kawson  v.  Orovs,  4  f(i  18  ;  Hunt  v.  Westervelt,  id.  226.) 
Whether  when  defendant  does  appear  at  the  return  of  the  summons,  and  after- 
wards at  successive  adjournments,  but  finally  fails  to  attend  on  the  trial,  he  can 
be  said  to  have  '*  failed  to  Rppear  before  the  justice," — query  ?  (Beebe  v.  Roberts, 
3  id  194.)  He  cannot  f  Williams  v.  McAuley,  id.  120.)  It  has,  however,  been 
held  that  if  a  defendant  honestly  believes  that  an  at^journment  has  been  ac^reed 
upon  between  him  and  the  plaintiff,  and  In  consequence  of  such  belief  is  induced 
to  absent  himself  from  the  trial  and  to  make  no  preparation  for  it  this  furnishes 
a  suffici<-ut  excuse  for  his  default     (Armstrong  v.  Craig,  18  Barb.  887.) 

f.  The  defendant,  to  entitle  himself  to  relief,  must  not  only  satisfactorily  ex. 
euse  bis  default,  but  he  must  go  further.  He  must  show  that  manifest  injustice 
has  been  done.  A  bare  affidavit  of  merits  is  not  sufficient  Facts  must  be  stated, 
and  not  conclu-^ions,  to  enable  the  court  to  see  that  such  injustice  exists.  (Arm- 
strong V.  Craig,  18  Barb.  387;  Fowler  v.  Colyer,  2  E.  D.  Smith,  126.)  And  the 
appellant's  (defendnnt's)  affidavit  merely,  will  not  be  sufficient  when  contradicted 
by  the  affidavit  of  the  plaintiff,  and  of  a  witness  who  proved  the  claim  on  the 
trial.  (Oottsberger  v.  Harned,  2  £1.  D.  Smith,  128.)  Where  a  party  seeks  to  pro- 
cure a  new  trial  under  such  circumstance^  be  should  furnish,  in  addition  to  his 
own  affidavit,  the  testimony  of  a  witness  to  establish  his  defence.  (Oottsberger 
V.  Harnedy  2  E.  1).  Smith,  128  )  And  in  Van  Wyck  v.  Kelly  (id.,  note  b) ;  Gardener 
▼.  Wight  (8  id.  334) ;  Silkman  v.  Boiger  (4  id  236) ;  Lent  v.  Jones  (id.  62) ;  it  was 
held  distinctly  that  where  the  defendant's  affidavit  is  fully  and  particularly  contra- 
dicted by  the  affidavit  of  the  plaintiff  alouf*,  or  a  disinterestea  party,  the  defend- 
ant rnudt  be  corroborated  to  authorize  the  court  to  interfere  on  the  ground 
of  "  manifest  i ni us tice,**  except  perhaps  that  where  the  defendant  states  facts  and 
ciroumstanoes  showing  that  injustice  has  been  in  fact  done,  and  that  such  facts 
and  circumstances  are  within  the  knowledge  of  witnesses  who  refuse  to  make 
their  affidavit^  but  who  might  be  compelled  to  testify  on  a  new  trial;  it  seems 
that  sueh  affidavit  might  be  deemed  sufficient    (Lent  v.  Jones,  supra.) 

g.  Whether,  when  the  default  is  sufficiently  excused,  and  the  appellant's  affi- 
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dayits  show  tbat  manifest  injustice  has  been  done,  eounter-affidaviU  »hon]d  be 
received  from  the  respondents, —  f  {Camp  v.  Stetoart,  2  £.  D.  Smith,  88;  Lent  v. 
Jones,  4  id  52.) 

a.  The  fact  that  the  defendant  mistook  the  return  daj  of  the  summons,  may 
form  sufficient  ground  for  directing  a  new  trial.  (Oottsberger  ▼.  Hamed,  2  £.  D. 
Smith,  128;  Gardner  y.  Wight,  8  id  884.)  But  the  mere  fact  that  the  defendant 
"  forgot  the  time  of  trial  '*  unaccompanied  by  any  circumstance  explaining  or 
excusing  his  forgetfulness  is  not  satisfactorily  excusing  his  default.    (Id) 

b.  Where,  it  was  shown  that  the  defendant  had  employed  an  attorney,  who 
set  out  for  the  court-room  in  proper  time  to  reach  there  at  the  hour  when 
the  summons  was  returnable ;  that  he  was  delayed  in  the  street  by  another  client, 
and  arrived  fifteen  minutes  after  the  hour,  finding  that  the  ease  had  been  called 
and  a  default  taken,  but  that  the  plaintiff,  with  his  witness  and  counsel,  was 
still  in  courts  and  refused  to  open  the  ease, — it  was  held,  that  the  default  was 
"  satisfactorily  excused,"  and  that  a  new  trial  should  be  ordered  upon  terms. 
(Seymour  v.  Mmer,  4  E.  D.  Smith,  199.) 

e.  Where  a  defendant  handed  the  summons  to  his  attorney,  who  promised  to 
appear,  but  being  called  from  town  placed  it  in  charge  of  another  attorney,  and 
the  latter  having  lost  the  key  to  his  desk  wherein  the  summons  was  deposited, 
proceeded,  under  a  mistaken  impression,  to  another  court ;  held  that  the  defend- 
ant's default  was  sufficiently  excused.    (Lent  v.  Jones,  4  K  D.  Smith,  52.) 

d  Where  on  the  return  day  the  defendant  appeared  and  answered,  and  the 
cause  was  adjourned,  and  on  the  adjourned  day  the  plaintiff,  in  the  absence  of  the 
defendant^  proved  his  case  and  had  judgment,  and  it  appeared  the  defendant's 
absence  was  occasioned  by  his  attorney  mistaking  the  day  to  which  the  cause 
stood  adjourned;  the  defendant  did  not  swear  to  having  any  defence, — held, 
that  it  not  appearing  that  manifest  injustice  had  been  done,  the  court  would  not 
reverse  the  judgment;  and  query,  whether  in  any  case  after  the  defendant  has 
appeaVed  and  answered,  the  court  can  relieve  him  on  the  ground  that  he  mistook 
the  day  to  which  the  cause  was  adjourned.    (Mix  v.  White,  I  id  Q14.) 

e.  it  is  not  sufficient  excuse,  that  the  defendant  relied  on  the  assignor  of  the 
claim  to  stav  proceedings.  (Travis  v.  Bassett,  8  E.  D.  Smith,  171.)  A  paHy  may 
excuse  his  default  by  showing  that  he  paid  before  suit  a  portion  of  the  demand 
sued  for  (attorney  and  counsel  fees),  and  supposed  the  action  was  simply  for  the 
balance.     (Bissel  v.  Dean,  id.  172.) 

/.  The  existence  of  a  valid  set-off,  for  which  the  appellant  may  still  maintain 
an  action,  does  not  show  that  manifest  injustice  will  be  done.  (Iravis  v.  Bassett, 
8  E.  D.  Smith,  171.) 

<lf.  Where  it  aopeared  by  affidavits  offered  in  behalf  of  the  defendant  on 
appeal  from  a  judgment  rendered  against  him  in  the  marine  court,  that  after 
the  summons  was  served,  he  was  called  out  of  town,  but  prepared  bis  defence 
with  proper  instructions,  and  gave  the  matter  in  charge  to  a  young  man, 
especially  enjoined  to  deliver  the  instructions  to  his  attorney,  and  request  bis 
attendance  on  the  return  day, — it  was  held,  that  the  young  man  having  neglected 
to  infurm  the  attorney  and  permitted  the  cause  to  proceed  without  an  appearance 
for  the  defendant,  a  new  trial  should  be  awarded  to  prevent  injustice.  (Camp  y. 
Btewart,  2  K  D.  Smith,  88.) 

h.  The  voluntary  absence  of  the  defendant  or  his  attorney  to  attend  to  other 
business  is  not  a  sufficient  excuse.  (Fowler  v.  Colyer,  2  E.  D.  Smith,  125; 
Muthern  v.  Hyde,  8  id  177.) 

t.  Although  a  judgment  rendered  by  default,  upon  the  return  of  a  constable 
that  the  process  was  duly  served,  cannot  be  impeached  collaterally  by  showing 
that  the  return  was  false,  yet,  on  appeal  by  a  defendant  who  did  not  appear,  the 
court  will  inquire  into  the  service  of  the  process,  and  if  satisfied  that  it  %as  not 
served  at  all,  or  so  improperly  or  defectively  that  the  defendant  waa  not  duly 
apprised  of  its  nature  or  effect,  the  defendant  may  be  relieved.  (Carroll  v.  Ooslin, 
2  E.  D.  Smith,  876.)  See,  ante,  498  e. 

/  Although  a  party,  who  has  suffered  judgment  in  the  court  below  by 
defrtult,  presents  to  the  appellate  court  a  satisfactory  excuse  for  his  non-appear- 
ance, the  respondent  will  not  be  charged  with  costs  for  having  refused  to  accept 
such  excuse,  or  to  consent  to  a  new  trial  on  payment  of  the  disbursements  and 
eosts  of  suit.    (Camp  v.  Stewart,  2  E.  D.  Smith,  88.) 
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a.  Argument  of  appeal. — Appeals  to  the  Neir  York  oommon  pleas  are  beard 
oralW  at  the  f^eaeral  term  appointed  for  the  eabraiwion  thereof.  The  parties 
will  be  confined  on  the  ai^^umeot  to  a  brief  statement  of  the  facta  and  points 
involved  and  authorities  relied  on,  unless  the  court  shall  otherwise  direct.  (Rule 
Oct,  1857.)  The  return  must  be  submiited  {Smith  v.  Van  Brunt,  2  EL  D.  Smith, 
178),  and  suitable  points  should  be  furnished  by  counsel  on  the  submission  of  an 
appeal,  and  the  appellate  court  be  referred  to  such  authorities  and  statutory  enact- 
ments as  are  reliea  on  by  the  respondent  to  sustain  the  judgment  (De  Agreda  v. 
Faulberg,  8  R  D.  Smith,  178.)  And  where  no  notice  of  appeal  or  other  papers  epeci- 
fying  the  grounds  of  appeal  is  submitted,  and  no  points  or  arguments  are  presented 
on  behalf  of  the  appellant  calling  the*  attention  of  the  court  to  any  grounds 
for  Bustftining  the  appeal,  the  court,  if  it  sees  that  justice  has  apparenUy  been 
done,  will  not  be  ingenious  to  discover  errors  in  the  proceedings  below,  but  will 
rather  assume  that  if  the  appellant  or  his  counsel  cannot  dLsoover  and  point  out 
error,  none  exist     {8uydam  v.  Munaon,  2  td  198.) 

h.  When  the  appeal  will  he  diemiseed  on  the  argumient. — Where  the  objection 
stated  in  the  notice  of  appeal,  states  no  sufficient  ground  of  error.  (Derl^  v. 
Eannin,  15  How.  32 ;  5  Abb.  150.) 

c.  Conditione  on  reversal, — ^The  appellate  court  cannot  engraft  on  a  judgment 
of  reversal,  any  provision  for  preserving  the  testimony  of  a  witness  taken  on  the 
trial,  although  such  witness  has  left  the  State,  and  his  testimony  cannot  be  pro* 
eared  on  a  new  trial.    {Norris  v.  BUakUy,  8  Abb.  107-) 

d.  Effeet  of  revereaL — Where  a  judgment  for  the  plaintiff  is  reversed  without 
an  award  of  judj^ment  for  the  defendant  upon  the  merits,  such  reversal  is  not  con< 
elusive  of  the  rights  of  the  parties.     (Elleri  v.  Kelly,  4  R  D.  Smith,  12.) 

e.  Am/ending  judgmenL — The  New  York  court  of  common  pleas  has  power  to 
allow  an  amendmeat  of  the  entry  of  judgment  of  affirmance,  ordered  on  appeal 
from  the  inferior  courts,  where  erroneously  entered  through  mistake;  and  the 
power  will  be  exercised  when  no  injustioe  is  caused  thereby.  {Bagley  v.  Brown^ 
8  id,  66.) 

/.  Rehearing  of  appeal, — A  rehearing  of  appeal  will  not  be  granted  where  no 
advantage  oould  result  from  it,  as  where  the  court  are  satisfied  that  a  rehearing 
would  lead  to  the  same  result  as  had  been  already  arrived  at  {Teait  v.  Chrgatie, 
2  Abb.  269.) 

§  367.  [318.]  (Am'd  1852.*)  Etistmg  mUs.  Judgment 
roll. 

To  every  judgment  upon  an  appeal  there  shall  be  annexed 
the  return  on  which  it  was  heard,  which  shall  be  filed  with  the 
clerk  of  the  court,  and  shall  constitute  the  judgment-roll. 

§  36S,  [321.]  (Am'd  1849.)  Emating  mits.  CosU,  Juno 
a/warded. 

K  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the 
respondent.  If  it  be  reversed,  costs  shall  be  awarded  to  the 
appellant.  If  it  be  affirmed  in  part,  the  costs,  or  such  part  as 
to  the  court  shall  seem  just,  may  be  awarded  to  ejther  party. 

g.  Goste  on  partial  affirmance. — ^Where  a  judf^ment  was  affirmed  in  part  and 
reversed  in  part,  the  respondent  was  allowed  his  costs  in  the  court  below,  but 
was  required  to  pay  the  casts  of  the  appeal.     (Cole  v.  Swanaton,  1  Cal.  61.) 

h.  When  the  court  mmt  award  coate. — >In  affirming  a  judgment,  the  appellate 
court  is  compelled  by  statute  to  award  costs  to  the  respondent  and  has  no 
power  to  relieve  him  from  the  payment  of  those  costs  (Logue  v.  Oilliek,  1  £1 
D,  Smith,  89S) ;  and  oh  reversing  a  judgment  the  court  has  no  discretion  as 
to  costs.  The  reversal  must  be  with  costs  (Hahny,  Van  Doren^  id.  411 ;  Main 
Y,  Eagle,  ib.  621 ;  Chapin  v.  Churchill,  12  How.  867.)    But  if  a  reversal  without 
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oosts  is  ordered,  the  clerk  with  whom  the  judgment  is  dpcketed  has  no  power  to 
enter  a  judgment  of  reversal  with  costs.     (Chapin  y.  Churchill^  supra.) 

a.  CottB  ofeowrt  below. — ^Where  a  judgment  for  plaintiff  is  reversed  without 
an  award  of  judgment  for  the  defendant,  the  defendant's  cost  in  the  court  below 
cannot  be  allowed  to  him  and  included  in  the  judgment  of  reversaL  {Ellert  v. 
KtUy,  4  £.  D.  Smith,  12.)  Whether  such  costs  should  be  allowed  to  the  appell- 
ant, where  the  appellate  court  not  only  reverses  the  judgment  below,  but  also 
orders  judgment  final  for  the  appellant  upon  the  merits, — query  f    (Id.) 

b.  A  respondent  who  succeeds  on  an  appeal  is  entitled  to  the  judgment  of 
the  appellate  court  in  affirmance  of  his  judgment.  Whether  the  whole  judgment 
with  the  costs  of  appeal,  can  be  collected  by  execution  issued  out  of  the  appellate 
court,  when  the  transcript  of  the  original  judgment  has  not  been  filed  with  the 
county  clerk,  query  ff  It  seems  that  the  respondent  on  affirmance  is  not  required 
to  issue  ezeoution  out  of  this  court  to  collect  the  amount  of  the  original  judg- 
ment, and  that  there  is  no  difference  between  the  marine  and  justices'  courts,  m 
respect  to  the  effect  of  an  appeal  upon  the  power  of  the  court  below  to  enforce 
its  own  judgment    {Smith  v.  Allen,  2  £.  D.  Smith,  259.) 

e.  Payment  o/jttdgmentpendina  the  appeal. — Pending  an  appeal  from  a  judg- 
ment obtained  in  a  justice's  court  m  favor  of  the  plaintiff,  the  aefendant  paid  the 
judgment  without  costs  of  appeal,  to  a  son  of  the  plaintiff,  who  was  not  shown 
to  have  had  any  authority  to  receive  the  payment.  The  judgment  was  after- 
wards affirmed  by  default^the  defendant  not  appearing ;  and  the  plaintiff  issued 
execution  directing  a  levy  simply  for  the  cost  of  appeal.  Held  that  an  order  at 
special  term  setting  aside  the  judgment  and  execution  was  irregular  and  improper. 
If  a  party  who  has  appealed  from  a  judgment  relies  upon  a  payment  thereof  as  a 
reason  for  a  stay  of  proceedings,  he  should  appear  and  apply  for  an  order  accord- 
ingly, before  judgment  of  affirmance  is  entered.  Whether  an  order  for  judg- 
ment on  appeal  at  the  general  term  can  in  any  case  be  set  aside  by  an  order  of  a 
single  judgti  at  special  term,  query  I     (Adame  v.  Kearney,  2  R  D.  Smith,  42.) 

§  369.  [322.]  (AmM  1849—1857.)  Existing  suits.  Bestir 
t/uMon. 

If  the  judgment  below,  or  any  part  thereof,  be  paid  or  col- 
lected, and  the  judgment  be  afterwards  reversed,  the  appellate 
court  shall  order  the  amount  paid  or  collected  to  be  restored 
with  interest  from  the  time  of  such  payment  or  collection.  The 
order  may  be  obtained  on  proof  of  the  facts  made  at  or  after 
the  hearing,  upon  a  previous  notice  of  six  days ;  and  if  the 
order  shall  be  made  before  the  judgment  is  entered,  the  amount 
may  be  included  in  the  judgment. 

d.  When  restitution  will  be  ordered. — Where,  upon  a  reversal,  it  appears  by  a 
transcript  from  the  docket,  that  the  judgment  has  been  satisfied,  restitution  will 
be  ordered.    {Jlunt  v.  Weetervelt,  4  K  D.  Smith,  226.)    See,  ante,  p.  464  ff. 

e.  Where  a  judgment  of  the  court  below  has  been  paid  before  writ  of  error 
brought,  but  not  satisfied  of  record,  on  reversal  thereof  the  plaintiff  in  error 
cannot  enter  a  suggestion  and  award  of  restitution  of  payment  in  his  record  of 
reversal,  without  leave  of  the  court  It  is  otherwise  where  the  judgment  below 
is  satisfied  of  record.  There  the  evidence  of  payment  comes  up  with  the  record, 
and  restitution  is  a  matter  of  course.  (Sheridan  v.  Maun,  6  now.  201 ;  8  Coda 
Rep.  218.) 

/.  The  proper  couree  where  a  party  appealing  is  entitled  to  a  restoration,  is 
A  motion  in  the  appellate  court  for  restoration;  and  on  that  motion  being 
granted,  it  becomes  a  part  of  the  judgment  in  the  appellate  court,  and  the 
amount  can  be  collected  by  execution  with  the  costs.  (Kennedy  v.  (/Brien,  2  E. 
D.  Smith,  41.) 
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§370.  [323.]    ^Ecistinff  suits.   Setting  off  costs  and  recovery. 

If,  upon  an  appeal,  a  recovery  be  had  by  one  party,  and 
costs  be  awarded  to  the  other,  the  appellate  court  shall  set  off 
the  one  against  the  other,  and  render  judgment  for  the  balance. 

§  371.  [324.]  (Am'd  1849—1851.)  Hoisting  suits.  The 
costs  on  appeal. 

The  following  fees  and  costs,  and  no  other,  except  fees  of 
officers  and  disbursements,  shall  be  allowed  on  appeals : 

To  the  appellant  on  reversal,  fifteen  dollars. 

To  the  respondent,  on  affirmance,  twelve  dollars. 

To  a  justice  of  the  peace,  for  his  return,  two  dollars. 

If  the  judgment  appealed  from  be  reversed  in  part,  and 
affirmed  as  to  the  residue,  the  amount  of  costs  allowed  to  either 
party  shall  be  such  sum  as  the  appellate  court  may  award,  not 
exceeding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  as  pro- 
vided by  section  364,  no  costs  shall  be  allowed  to  either  party. 


a.  CosU  when  appeal  heard  in  the  euprems  court. — Where  an  appeal  from  a 
judgmeDt  rendered  by  a  joBtice  of  the  peace  is  heard  by  the  sapreme  court, 
because  of  the  incompetency  of  the  coanty  judge  to  hear  the  appeal,  the  succeaa- 


ful  party  wiU  recoyer  the  same  costs  as  if  the  appeal  had  been  decided  by  the 
county  judge.  {Taylor  y.  SeeUy,  4  How.  814;  8  Code  Rep.  84;  (/CaUaghan  ▼. 
Carroll,  16  How.  827.) 

h.  What  ieetioni  govern  the  allowance  of  eoUs, — Whether  the  oosts  to  be 
awarded  to  the  appellant,  on  appeals  from  the  marine  and  district  courts,  are 
governed  exclusiyely  by  sections  854  and  871  of  the  code,  and  whether  section 
230  also  applies  thereto,  query  f    {SUert  T.  Kelly,  4  £.  D.  Smith,  12.) 
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TITLE  XII. 

Of  the  Miscellaneous  Proceedings  in  Civil  Actions^  and  Oen- 

eral  Provisions, 


Chaftkk    L  Submitting  a  eoDtroveray  without  action. 

IL  Froceedines  a^aioBt  joint  debtors,  heirs,  legatees,  devisees  and 
tenants  holding  under  a  judgment  debtor. 

III.  Confession  of  judgment  without  action. 

IV.  Offers  of  the  defendant  to  compromise  the  whole  or  a  part  of  the 

action, 

y.  Admission  or  inspection  of  writings. 

YL  Examination  of  parties. 

YI  r.  Examination  of.  witnessefl. 

Yin.  Motions  and  orders. 

IX.  Entitling  affidavits. 

X.  Computation  of  time. 

XL  Notices,  and  filing  and  service  of  papers. 

XIL  Duties  of  sheriffs  and  coroners. 

XIII.  Accountability  of  guardians. 

XIV.  Powers  of  referees. 
XY.  Miscellaneous  provisions. 


OhAFT£B  L 

Submitting  a  Controversy  withoiU  Action. 

§  372.  [325.]     Controversy^  how  submitted  without  action. 

Parties  to  a  questioD  in  diflference,  which  might  be  the  sub- 
ject of  a  civil  action,  may,  without  action,  agree  upon  a  case 
containing  the  facts  upon  which  the  controversy  depends,  and 
present  a  submission  of  the  same  to  any  court  which  would 
have  jurisdiction  if  an  action  had  been  brought.  But  it  must 
appear  by  affidavit  that  the  controversy  is  real,  and  the  pro- 
ceeding in  good  faith  to  determine  the  rights  of  the  parties. 
The  court  shall  thereupon  hear  and  determine  the  case,  at  a 
general  term,  and  render  judgment  thereon,  as  if  an  action 
were  depending. 
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a.  A  proceeding  nnder  this  section  is  Dot  an  Mtion.  (Lang  t.  Ropket  1  IXaer. 

702.)  No  authority  is  contained  in  this  section  for  the  submission  of  actions ;  it 
relates  solely  to  the  submission  of  questions  of  difference  without  action ;  and 
where  an  action  was  commenced,  ana  a  case,  containing  the  facts  upon  which  the 
controyersy  depended,  was  agreed  upon  and  submitted,  it  was  held  that  if  the 
action  was  not  thereby  discontinued,  it  must  be  when  a  submission  is  followed 
by  a  judgment.     (  Van  Sickle  t.  Van  Sickle,  8  How.  265) 

b.  The  court  can  only  determine  the  questions  of  law  that  arise  upon  the 
&ots  agreed  upoi),  and  has  no  power  to  send  the  cause  to  a  jury  for  the  determ- 
ination of  questions  of  fact  that,  upon  the  face  of  the  submission,  may  appear  to 
be  doubtful.  The  court  must  itself  construe  the  submission.  {NeiUon  y.  Obm. 
Mta.  Ins.  Co.  3  Duer,  456.) 

c.  Oq  judgment  at  general  term  in  fayor  of  defendant,  he  is  not  entitled  to 
costs  for  any  proceedings  before  notice  of  trial,  nor  to  a  fee  before  argument^ 
nor  for  argument;  but  he  is  entitled  to  a  trial  fee.    (Id  683.) 

dL  The  plaintiff  must  furnish  the  necessary  papers  for  argument.    Rule  43. 

§373.  [326.]    Judgment. 

Judgment  shall  be  entered  in  the  jadgment-book,  as  in 
other  cases,  but  without  costs,  for  any  proceeding  prior  to  notice 
of  trial.  The  case,  the  submission,  and  a  copy  of  the  judgment 
shall  constitute  the  judgment-roll. 

§  374.  [327.]    Judgment^  haw  enforced  or  appealed  from. 

The  judgment  may  be  enforced  in  the  same  manner  as  if 
it  had  been  rendered  in  an  action,  and  shall  be  subject  to  appeal 
in  like  manner. 


Chapter  II.* 

Proceedings  against  Joint  Debtors^  Heirs j  Devisees^  Legatees^ 
and  Tenants  holdimg  under  a  judgment  debtor. 

§  375.  [328.]  (Am'd  1849.)  Parties  not  summoned  in  action 
on  joint  contract,  may  he  summ/)ned  after  judgment. 

When  a  judgment  shall  be  recovered  against  one  or  more, 
of  several  persons  jointly  indebted  upon  a  contract,  by  pro- 
ceeding as  provided  in  section  136,  those  who  were  not  origin- 
ally summoned  to  answer  the  complaint,  may  be  summoned  to 


*  As  to  costs  of  proceedins;s  under  this  chapter,  see  section  807,  sub.  *l. 

€,  The  proceedings  provided  by  this  chapter^  bear  a  strong  similarity  to  the 
action  of  scire  facias  to  obtain  execution  upon  final  judgment,  after  the  death  of 
the  judgment  debtor,  and  was,  no  doubt^  intended  as  a  substitute  therefor. 
(AlJeny,  Clark,  11  How.  213;  post,  section,  428;  and  as  to  suits  against  heirSi 
see  Laws  1859,  ch.  110.) 
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ahow  caase  why  they  should  not  be  bound  by  the  judgment^  in 
the  same  manner  as  if  they  had  been  originally  Bummoned. 

a.  In  a  proceed'mff  under  this  section  does  the  canse  of  action  or  right  to 
proceed  arise  upon  judgment  or  the  original  demand?  {OaJcley  v.  Aspinwall,  4 
Corns.  518.) 

§376.  [329.]  (Am'dl8i9.]  If  judgment  debtor  die,  his 
representatives  may  he  summoned. 

In  case  of  the  death  of  a  judgment  debtor  after  judgment, 
the  heirs,  devisees,  or  legatees,  oF  the  judgment  debtor,  or  the 
tenants  of  real  property  owned  by  him  and  affected  by  the 
judgment,  may,  after  the  expiration  of  three  years  from  the 
time  of  granting  letters  testamentary,or  of  administration  upon 
the  estate  of  the  testator  or  intestate,  be  summoned  to  show 
cause  why  the  judgment  should  not  be  enforced  against  the 
estate  of  the  judgment  debtor  in  their  hands  respectively ;  and 
the  personal  representatives  of  a  deceased  judgment  debtor 
may  be  so  summoned,  at  any  time  within  one  year  after  their 
appointment. 

h.  The  provisions  of  this  and  the  following  seotioDB  to  section  881  inclnsiTe, 
do  not  authorize  proceedings  against  executors  personally.  {MilU  v.  ITiursbyf 
11  How.  131 ;  12  id.  886;  2  Abb.  432.) 

§377.  [330.]    Form  of  summxms. 

The  summons  provided  in  the  last  two  sections  shall  be 
subscribed  by  the  judgment  creditor,  his  representatives,  or 
attorney  ;  shall  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  within  twenty  days  after  the  service 
of  the  summons ;  and  shall  be  served  in  like  manner  as  the 
original  summouB. 

§  378.  [331.]  To  he  acoompa/nied  hy  affidavit  of  amount 
due. 

The  summons  shall  be  accompanied  by  an  affidavit  of  the 
person  subscribing  it,  that  the  judgment  has  not  been  satisfied, 
to  his  knowledge  or  information  and  belief,  and  shall  specify 
the  amount  due  thereon. 

§  379.  [332.]  (Am'd  1849.)  Party  summoned  may  answer 
and  defend. 

Upon  such  summons,  the  party. summoned  may  answer 
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within  the  time  specified  therein,  denying  the  judgmenj,  or 
setting  up  any  defence  which  may  have  arisen  subsequently  ; 
and  in  addition  thereto,  if  he  be  proceeded  against  according 
to  section  375  he  may  make  the  same  defence  which  he  might 
have  originally  made  to  the  action,  except  the  statute  of  limit- 
ations. 

a.  The  defendant  cannot  set  np  any  defence  which  he  might  have  interposed 
to  the  original  action,  or  which  existed  before  the  judgment;  and  this  rule  applies 
whether  the  judgment  was  obtained  by  confession  or  default,  or  upon  pleiL 
(MeFarland  v.  Irtoin,  8  Johns.  '78.) 

§  380.  [333.]  (Am'd  1849.)  Subsequent  pleadings  and 
praceedinga  aame  (m  in  action. 

The  party  issuing  the  summons  may  demur  or  reply  to  the 
answer,  and  the  party  summoned  may  demur  to  the  reply ;  and 
the  issues  may  be  tried,  and  judgment  may  be  given  in  the 
same  manner  as  in  an  action',  and  enforced  by  execution,  or 
the  application  of  .the  property  charged  to  the  payment  of  tbe 
judgment  may  be  compelled  by  attachment,  if  necessary. 

381.  [834.]  (Am'd  1849.)  Answer  and  reply  to  he  verified 
as  in  an  action. 

The  answer  and  reply  shall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  as  the  answer  and 
reply  in  an  action. 


Chaftbb  ni.* 
Confession  of  Jvdgmewt  without  action, 

§  382.  [335.]  Judgment  may  he  confessed  for  deht  due^  or 
contingent  liability, 

A  judgment  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  per- 
son against  contingent  liability  on  behalf  of  the  defendant,  or 
both,  in  the  manner  prescribed  by  this  chapter. 


(.  *'*This  chapter,  with  section  424,  abrogates  in  effect  the  old  declaration 
in  debt  for  a  penalty,  and  the  judgment  for  the  penalty,  and  the  power  of  an 
attorney  to  appear  on  an  old  bond  and  warrant  of  attorney  to  confess  suit  or 
judgment.'*    {Alien  v.  Smillie,  1  Abb.  358 ;  12  How.  166.) 
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a.Cmfe$sion  out  of  court. — ^It  has  been  held  that  a  eonfession  of  judgment 
out  m  court  in  an  action  of  tort  is  not  within  or  authorized  by  the  code.  (Bou" 
tette  V.  Owen,  2  Code  Rep.  40 ;  2  Sand.  625)  A  confession  of  judgment  hj  a  de- 
fendant in  custody  at  the  suit  of  the  person  in  whose  favor  the  judgment  is  con- 
fessed, made  without  the  presence  of  counsel  or  the  advice  of  some  attorney 
named  by  the  defendant,  and  attending  at  his  request,  to  inform  him  of  the  na- 
ture and  effect  of  the  confession  before  he  signs  it,  is  void,  and  will  be  set  aside 
on  motion,    (lb.)     And  see  Merritt  v.  Bakery  11  How.  466. 

b.  Future  advances. — ^A  judgment  may  be  confessed  as  security  for  future 
advanced,  and  will  be  an  effectual  security  for  such  advances  against  subsequent 
inoumbrancers  having  notice  of  the  judgment.  (TVuscott  v.  King,  2  Selden,  147.) 

e.  Joint  debtoTf. — A  judgment  by  confession  without  action  can  only  be  en- 
tered against  the  person  who  signs  the  confession.  One  of  two  persons,  or  joint 
debtors,  cannot  confess  judgment  for  both.  (Stoughtenhvrg  r.  Vandenburg,  7  How. 
229.)  The  party  confessing  such  a  judgment  makes  the  debt  his  individual  debt. 
{lb.)  Where  the  confession  was  to  bind  the  defendant  *'  as  one  of  the  firm,"  held, 
that  it  meant  not  only  to  bind  the  defendant  individually,  but  the  partnership 
property,  and  that  on  such  a  confession,  judgment  was  properly  entered  against 
both  partners.    (  Von  Keller  v.  Mvller,  8  Abb.  375,  note.) 

d.  Public  officer.  —  A  public  officer  who  is  liable  to  be  sued  for  services 
rendered  for  the  public,  at  nis  request,  may  confess  a  judgment  in  his  individual 
capacity  for  the  amount.     (Gere  v.  Supervisors  of  Cayuga,  7  How.  266) 

e.  Irregularity. — ^The  provision  of  the  revised  statutes,  forbidding  the  setting 
aside  a  judgment  for  irregularity  after  one  year  (2  R.  8.,  282,  a.  2),  does  not  pre- 
vent the  setting  aside  a  judgment  by  confession  after  that  period,  for  the  want  of 
a  sufficient  statement  (Manufac.  Fk  v.  St.  John,  5  Hill,  497 ;  Manufae.  Ek  v. 
Boyd,  3  Denio,  267 ;  Bonnel  v.  Henry,  18  How.  142 ;  but  see  Park  v.  Church, 
1  Code  Rep.,  N.  S.,  47.) 

/.  Married  iBoman. — Semble  a  confession  of  judgment  by  husband  and  wife  for 
the  debt  of  the  husband,  and  the  judgment  entered  thereon  in  personam,  is  void 
as  to  the  wife.    (  Watkyns  v.  Abrahams,  14  How.  191.) 

g.  Confession  by  persons  of  unsound  mind. — A  bond  and  warrant  of  attorney 
[confession  of  judgment]  executed  by  a  person  who  is  subsequently  found  by  in- 
quisition to  have  been  at  the  time  of  unsound  mind,  so  that  be  was  incapable  of 
governing  himself  or  managing  his  affairs,  dec,  and  a  judgment  entered  thereon 
by  confession,  are  not  absolutely  void,  and  will  not  be  set  aside  unconditionally 
where  it  appears  from  the  evidence  that  the  alleged  lunatic  was,  for  several  years 
prior  to  the  execution  of  the  bond  and  warrant,  permitted  by  his  friends  to 
exchange  lands,  to  buy  and  sell  real  and  personal  property,  and  to  give  notes, 
bonds  and  mortgag«>8,  and  there  is  no  notice,  fraud,  or  want  of  good  faith  alleged 
in  the  pleadings.  But  such  judgment,  and  all  subsequent  proceedings,  may  be 
set  aside  on  terms  in  the  discretion  of  the  court.  (Person  v.  Warren,  14  Barb. 
488.) 

h  To  tohat  cases  this  chapter  is  applicable. — ^There  is  nothing  in  this  chapter 
limiting  it  to  cases  of  disputed  or  unsettled  demands,  or  indicating  an  intention 
that  it  should  be  thus  restricted  in  its  operation.  It  applies  to  all  eases  to 
whieh  its  language  is  applicable,  and  this  mode  of  obtaining  judgment  may  be 
pursued  in  a// eases  where  the  parties  choose  to  resort  to  it.  (Hill  v.  Northrup, 
9  How.  626.) 

t.  Not  a  disposing  of  property. — A  mere  confession  of  judgment  is  not  a  vio- 
lation of  an  injunction  restraining  the  defendant  from  disposing  of  or  in  any 
manner  interfering  with  his  property;  bat  a  confession  of  judgment  maybe  a 
violation  of  such  an  injunction,  if  accompanied  by  acts  of  the  defendant  showing 
an  intent  to  dispose  of  bis  property.  (Ross  v.  Clussman,  1  Code  Rep.,  N.  S.,  91 ; 
see  Ireland  v.  Smith,  1  Barb.  419.) 

See  section  68,  sub.  8. 

§  383.  [336.]    Statement  in  writing^  and  form  thereof. 
A  statement  in   writing  must  be  made,  sigtfed  by  the 
defendant,  and  verified  by  his  oath,  to  the  following  effect : 
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1 .  It  must  state  the  amount  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judf^ent  therefor ; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  that 
the  sum  confessed  therefor  is  justly  due,  or  to  become  due ; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  must  state  concisely  the  facts  consti- 
tuting the  liability,  and  must  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same. 

a.  The  following  statement  ha*  been  held  euffleient. — ^The  sum  of  two  hundred 
and  thirty  doUare  is  for  grain  purchased  of  the  said  plaintiff,  WiUiam  W.  Healy, 
by  the  said  Othniel  Preston,  on  or  aboat  the  first  of  April,  1866,  and  the  snm  of 
one  thousand  dollars  is  to  indemnify  the  said  William  W.  Healy  asainst  aU  lia> 
bilities  on  a  note  made  by  said  Othniel  Preston,  for  one  thousand  dollars,  payable 
at  the  Bank  of  Bath,  and  dated  on  or  about  the  1st  of  April,  1866,  and  payable 
in  ninety  days  from  date,  which  said  note  was  indorsed  by  the  said  plaintill^ 
William  W.  Healy,  for  the  benefit  of  the  said  defendant^  Othniel  Preston.  {Man- 
ekeeter  ▼.  PrtstoUt  14  How.  21,  Monroe  Oen'l  Term.) 

h,  "The  sbore  indebtedness  has  arisen  for  goods,  wares,  and  merohandise  sold 
and  delivered  to  me  by  the  said  plaintiffs^  in  the  month  of  May,  1868,"  and  sfter- 
wards  shows  that  the  amount  is  justly  due,  without  any  fraud,  is  sufficient 
(Delaware  v.  JEneiffn,  21  Barb.  86,  fiockes,  J.) 

c.  That  the  indebtedness  arose  on  a  balance  of  an  account  for  merchandise, 
purchased  by  the  defendant  of  the  plaintiffs,  on  various  bills,  commencing  Feb. 
27,  1866,  the  last  bill  being  dated  Noyember  28,  1866,  amounting  in  the  total  to 
$8,S60  66 ;  which  total  sum  had  been  reduced  by  payments  made  bv  the  defend- 
ant, commencing  June  12th,  1865;  the  last  payment  being  December  16,  1866, 
the  sum  total  of  which  payments  amount  to  $6,016  28,  leaving  a  balance  with- 
out making  any  calculation  of  interest  on  the  items  of  aooount  purofiased  on  time 
of  six  and  eight  months,  of  $8,846  28 ;  that  there  was  at  least  due  to  the  plain- 
tiffs, and  to  become  due  when  the  time  should  have  expired  on  the  last  purchases, 
the  sum  of  $8,800.     (^Mott  v.  Davie,  16  How.  67.) 

d.  It  is  sufficient  if  it  sets  forth  that  the  judgment  is  confessed  to  secure  the 
plaintiff  for  a  debt  justly  to  become  due  upon  his  indorsement  as  the  surety  of 
the  defendant,  and  for  his  benefit,  of  bills  and  note  which  are  fully  described,  as  lo 
names,  dates,  amounts,  and  times  of  payment    {Dow  v.  Plainer,  16  N.  T.  668.) 

e.  The  other  cases  in  which  statements  were  held  sufficient,  viz.  Behoolcrafi 
V.  Thompt&n  (9  How.  61 ;  7  t<i  447),  Munn  y,  Brooke  (7  id.  49),  Whitney  t.  Ken- 
yon  (7  id  459,  Parke  v.  Church  (6  id.  801),  Poet  v.  Coleman  (9  id  64),  and  referred 
to  at  length  in  the  fourth  edition  of  this  work,  have  all  been  overruled  by  the 
decision  in  Chappel  v.  Chappel  (infra). 

f.  The  following  etatemente  have  been  held  intttjficient^^inQe  the  10th  day  of 
December,  1846,  the  said  A —  B —  (plaintiff)  has  lent  and  advanced  to  the  said 
defendant  the  sum  ot  two  thonsAud  one  hundred  and  thirty  dollars,  to  pay  off 
and  discharge  the  debts  of  said  defendant,  and  which  has  been  used  for  the  purpose 
of  paying  off  said  debts,  no  part  of  which  has  since  been  repaid  to  said  A — ^B-*, 
and  the  defendant  is  now  justly  indebted  to  said  A —  B —  in  that  sum.  (Steb- 
bifie  V.  Society  of  the  M.  A  Church,  Hocheeter,  12  How.  410,  Monroe  General 
Term.) 

a.  In  Chappel  v.  Chappel  (2  Eernan,  215),  the  statement  was  as  follows: 
"  This  confessiun  is  for  a  debt,  justly  due  to  the  said  plaintiff,  arising  upon  the 
following  facts,  viz.,  a  promissory  note,  payable  to  the  »aid  plaintiff  or  bearer, 
for  $825,  dated  April  16,  1849,  and  payable  one  day  from  date,  with  use ;  and  a 
promissory  note,  payable  to  the  said  plaintiff  or  bearer,  for  $76,  dated  May  16, 
1849.  The  said  sum  of  $1,088,  beins^  the  amount  of  said  notes,  principal,  and 
interest,  up  to  this  date,  and  is  justly  due  to  the  said  plaintiff  from  the  said 
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defendant"  The  conrt  of  appeals  affirmed  the  order  of  the  sapreme  court  vacat- 
ing the  judgment  on  such  statement 

y.  We  do  hereby  confess  judgment  in  this  cause  for  the  sum  of  $2,822  75,  and 
authorize  judgment  to  be  entered  therefor  against  us.  This  confession  is  for  a 
debt  justly  owing,  and  now  due  to  the  plaintiff,  upon  the  following  facts,  that 
we,  A.  H.  H.  and  A.  H.,  are  indebted  to  the  said  A.  R,  upon  a  certain  promissory 
note,  of  which  the  following  is  a  copy,** — then  followed  a  copy  of  the  note,-^ 
Harris,  J.    (Bannell  v.  Henry,  IS  How.  142.) 

6.  Where  the  statement  was  in  general  terms  that  money  "was  lent  and 
advanced,  at  divers  times,  from  the  1st  December,  1853,  to  date,**  held  not  suffi- 
cient. (Davis  T.  Morris,  21  Barb.  162,  General  Term  First  District ;  and  see 
Moody  V.  Townsendf  8  Abb.  376.)  So  where  the  indebtedness  was  stated  to  be 
**  for  goods  sold  and  delivered,  and  upon  an  accounting  had  on  the  day  when  the 
confession  was  made."    (Boyden  ▼.  Bradstrest,  11  How.  508.) 

c.  *'  The  above  indebtedness  arose  on  account  for  goods,  wares,  and  mer- 
ehandiee,  and  property  sold  and  delivered  to  me  bv  the  plaintiffs,  for  which  I 
have  not  paid,  and  the  sum  above  confessed  is  justly  due  to  the  plaintiffs,  without 
any  fraud  whatever."  It  was  held  insufficient  Also,  a  statement  as  follows : 
**The  above  indebtedness  arose  on  account  of  goods,  wares,  and  merchandise, 
Bold  and  delivered  by  said  plaintiff  to  me  since  the  first  day  of  January,  1856, 
and  the  sum  above  confessed  is  justly  due  to  the  said  plaintiff,  without  any  fraud 
whatever."    (Rosekrans,  J.     Oandall  v.  Finn,  18  How.  418 ;  28  Barb.  652.) 

d.  In  Von  Beck  y.  Shuman  (18  How.  472),  a  statement  was  held  insufficient^ 
which  was  as  follows :  "  I,  Francis  0.  Shuman,  the  above-named  defendant  hereby 
eonfess  myself  indebted  to  George  F.  Von  Beck,  the  above  plaintiff,  in  the  sum 
of  two  thousand  and  seventy  dollars,  and  interest  thereon,  from  the  4th  day  of 
April,  1855,  and  hereby  authorize  him  or  his  executors,  administrators,  attorney, 
or  assigns,  to  enter  a  judgment  against  me  for  that  amount  The  above  indebt- 
edness arose  on  promissory  notes,  given  bv  me  for  value  received  to  the  said 
plaintiff,  iiabilities  incurred  by  the  said  plaintiff  for  me  by  his  endorsement  of 
my  notes,  which  the  said  Von  Beck  is  to  pay  or  has  paid  Also,  for  an  account 
for  beer  sold  and  delivered  by  him  to  me,  and  money  paid,  laid  out  and  expended 
for  my  benefit  And  I  hereby  declare  that  the  sum  by  me  confessed  as  above,  is 
justly  due  the  said  plaintiff,  without  any  fraud  whatever. ** 

e.  Where  the  statement  expressed  the  amount  to  be  $300,  and  that  "it  is 
justly  due,"  and  then  set  forth  that  the  indebtedness  arose  upon  the  following 
faets:  "For  lumber  and  building  materials  furnished  by  the  plaintiff  to  the 
defendant," — Brown,  J., held  it  insufficient     (Pvrdy  v.  Upton,  10  How.  494.) 

/.  Where  the  statement  was  '*  for  goods  and  groceries,  and  for  one  horse  and 
one  cow,  delivered  to  the  said  George  Upton  [the  defendant],  the  payment  of 
which,  to  the  amount  of  |800,  is  now  due  to  said  Marshall  [the  plaintiff],"  Brown, 
J.,  held  it  insufficient,  because  it  did  not  state  how  much  for  tke  goods  and  gro- 
ceries, how  much  for  the  horse,  and  how  much  for  the  cow,  nor  under  what 
eircumstances  they  were  delivered  to  Upton,  nor  that  the  property  was  delivered 
by  Mai'shall.     (Marshall  v.  Upton,  10  How.  497.) 

g.  "This  confession  is  for  a  di-bt  justly  due  to  the  plaintiff,  arising  upon  the 
following  facts:  a  promissory  note,  payable  to  the  plaintiff,  for  the  sum  of  $250, 
dated  on  or  about  the  14th  of  January,  1850,  and  payable  one  year  after  date, 
with  interest ;"  the  judgment  entered  on  such  confession  was  held  to  be  fraudu- 
lent and  void.     (Park  v.  Church,  6  How.  881 ;  1  Code  Rep.,  N.  S.,  47.) 

h.  "  A  promissory  note  made  by  me,  bearing  date  the  22d  day  of  August,  1851, 
was  given  by  me  to  said  plaintiffs,  on  settlement  of  account  between  them  and 
me,  on  the  22d  day  of  that  month;  whereon,  fur  value  received,  I  promised  to 
pay  to  the  order  of  said  plaintiffs  said  sum  of,**  Ac.  (Dunham  v.  Waterman,  6 
Abb.  367 ;  17  N.  Y.  9.) 

t.  "Judgment  is  hereby  confessed  in  this  cause  for  the  sum  of  12,540  85.  This 
confession  is  for  a  debt  justly  and  legally  due  'to  the  plaintifi^,  arising  upon  the 
following  facts:  1.  A  note  for  $400  and  interest  and  protest  fees,  dated  February 
28,  1855,  discounted  by  said  bank,  and  now  owned  by  them.**  (Fk  of  Kinder- 
hook  V.  Jennison,  15  How.  41.     Harris,  J.) 

j.  "The  indebtedness  arose  on  a  judgment  in  the  supreme  court,  in  favor  of 
W.  B.  against  W.  E.,  and  assigned  to  plaintiff;  and  also  on  a  bond,  executed  by 
W.  K  to  W.  B.»  dated,   Ac,  for  the  sum  of  |2000,  both  of  which  secu- 
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rities  "were  given  for  money  borrowed  by  the  defendant;  and  the  sam  oon£eaBed  is 
justly  due  to  the  plaintiff,  without  any  Iraud."    {Beehnan  v.  Kirk,  16  How.  22S.) 

a.  "The  above  iadebledneas  aroee  on  the  sale  and  conveyance,  by  the  plain- 
tiff to  the  defendaot,  of  his  right,  title,  and  interest  in  the  boats,  property,  and 
effects  of  W.  M.  <&  Co.,  in  January,  1854 ;  and  I  hereby  state  that  toe  sum  above 
by  me  confessed  is  justly  due  to  the  said  M.  S-,  plaintiff,  without  any  fraud 
whatever."     (77iompson  v.  Van  Vechien,  5  Abb.  459.     Hoffman,  J.) 

b.  "That  heretofore,  at,  <bc.,  I,  John  H.,  made  my  promissory  note  for  $2000, 
payable  on  demand,  and  that  I  have  not  paid  said  note,  and  that  1  am  justly 
indebted  to  the  plaintiff  thereon  in  the  sum  of  12000."  {Kendall  v.  Hodgin»^  1 
Bosw.  669.) 

e.  "  The  above  indebtedness  arose  on  a  promissory  note,  made  by  the  defend- 
ant to  the  plaintiff,  dated  June  21,  1864,  in  the  sum  of  $700,  with  interest,  that 
amount  of  money  being  had  by  the  defendants  of  the  plaiuti£^  and  upon  which 
there  is  this  day  due  the  sum  of  $782,  with  $80  now  due  from  defendants  to 
plaintiff,  as  costs  in  an  action  on  said  note.'*    (Freligh  v.  Britik,  Id  How.  272.) 

d.  "That  the  plaintiff  at  various  times,  in  the  years  1854  and  1866,  sold  and 
delivered  to  me  large  quantities  of  meat,  and  upon  such  sale  there  is  now  justly 
due  to  the  plaintiff  a  balance  in  the  said  sum  of  $2000."  (^ewbamn  v.  Keim,  1 
Abb.  23.) 

e.  "This  confes.^ion  is  for  a  debt  justly  due  to  the  plaintiff,  arising  upon  the 
following  facts,  to  wit:  A  promissory  note  given  by  said  £.  J.  (the  defeoaant)  to 
said  A.  S.  (the  plaintiff),  for  $1800;"  doubtful  if  sufficient  {Murray  y.  Judtan^  6 
Selden,  78.) 

/.  Statetnent  good  in  part  and  bad  in  part, — When  the  confession  was  for  '*  the 
sum  of  $521  60,  it  being  for  goods  and  merchandise  heretofore  delivered  to  me^ 
the  said  defendant,  and  which  is  now  due ;  and  also  the  sum  of  $500,  being  the 
amount  of  a  bill  of  goods  this  day  purchased  of  him,  the  said  plaintiff, — it  was 
held  by  Bacon,  J.,  that  the  confession  was  sufficient  as  to  the  item  of  $500,  but 
insufficient  as  to  the  item  of  $621  60;  and  on  motion  of  a  subsequent  judgment 
creditor,  it  was  ordered  that  the  judgment  should  stand  and  have  precedence  as 
to  the  item  of  $500,  and  be  postponed  to  the  lien  of  the  subsequent  judgment^  as 
to  the  item  of  $521  60."    {Hoppock  v.  Donaldson,  12  How.  141). 

g.  Statement  may  be  sufficient  at  to  judgment  debtor,  although  ineufficient  at  to 
ereaitort. — A  statement  for  judgoieut  may  be  sufficient  as  against  the  defendant 
himself,  which  would  not  be  sufficient  as  against  a  creditor  ;  this  was  expressly 
held  in  Von  Kellar  v.  Midler,  at  special  term,  and  affirmed  on  appeal  to  the 
ffeneral  term.  (8  Abb.  876.)  In  that  case  the  defendant  moved  to  vacate  the 
judgment ;  and  although  it  was  held  by  the  court  that  the  statement  was  insufficient 
as  against  a  creditor,  jet  it  was  sufficient  as  against  the  defendant ;  and  denied 
the  motion  ;  and  seeFurdy  v.  Upton  (10  How.  497). 

A.  Amendment  of  ttatement. — Where  the  statement  was  held  insufficient,  but 
the  good  faith  of  the  indebtedness  was  not  questioned,  and  no  superior  equities 
existed  in  favor  of  other  creditore,  an  amendment  was  permitted  "  in  order  to 
preserve  the  lien  and  priority  of  the  judgment"  {Davit  v.  Morris  (21  Barb.  152, 
General  Term,  First  District) ;  and  in  Johnson  v.  Fdlerman  (13  How.  21), 
Gierke,  J.,  held  the  statement  insufficient,  but  following  the  case  of  Lawless  v. 
Hackeit  (16  Johns.  R.  149),  ordered  "an  amendment,  but  so  as  not  to  interfere 
with  the  rights  of  any  judgment  creditors  which  may  have  in  the  mean  time 
attached ;  and  the  same  was  held  Hammond  v.  Bush  (8  Abb.  152) ;  but  Harris, 
J.,  in  Von  Beck  v,  Shuman  (13  How.  472)  held  that  a  judgment  entered  on  a 
defective  statement  is  absolutely  void,  and  that  the  court  has  no  right  to  authorize 
a  new  judgment^  under  the  form  of  an  amendment  If  the  judgment  was  irregular 
it  maj  be  amended ;  if  fraudulent,  it  is  absolutely  void.  {Whitney  v.  Kenyon, 
n  How.  459,  W.  F.  Allen,  J.) 

t.  Verification  of  statement. — A  verification  by  which  the  debtor  swears  that 
"  he  believes  the  above  statement  of  confession  is  true,"  is  sufficient  {Delaware 
T.  Ensign,  '^1  Barb.  86.)  The  verification  may  be  made  before  one  of  the  plain- 
tiff's altorueys.     (Post  v.  Coleman,  9  How.  64.) 

j.  Signature  to  stcUetnent. — Where  the  affidavit  and  statement  were  written 
on  the  same  page  and  the  signature  of  the  defendant  was  to  the  affidavit  only, 
it  was  held  to  be  a  substantial  compliance  with  the  requirements  of  the  statttte. 
{Purdy  V.  Upton,  10  How,  494  ;  Post  v.  Coletnan,  9  ib.  64.) 
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€k  Avihcrity  to  enter  judgfuent — "  It  h  said  that  there  was  an  irregdlarity  la 
the  confession  of  judgment.  The  particular  irregularity  relied  on  is  that  the 
confession  does  not  contain  any  authority  pursuant  to  the  first  subdivision  of 
section  883.  The  confession  of  the  judgment  commences  with  the  title  of  the 
cause,  and  then  proceeds  thns:  'Judgment  is  hereby  confessed  in  this  cause  for 
the  sum  $1,41S.'  Ac,  It  is  difficult  to  state  the  authority  in  a  more  direct  manner 
than  is  done  here,  especially  when  we  remember  that  the  defendants  both 
swear  to  this  statement,  and  that  in  every  other  respect  the  confession  is  admit- 
ted to  conform  to  the  statute.  Ag^in,  this  part  of  the  statute  is  directory  merely; 
and  the  defendants  cannot  be  heard  to  object  to  it,  especially  after  the  lapse  of 
more  than  a  year :  one  year  bars  all  relief  for  irregularity  (2  R.  S.  282,  s.  2  ;  see 
also  Orifin  v.  Mitchell,  2  Gow.  548.)"  (Park  T.  Churchy  6  How.  881 ;  1  Code 
Bep.,  N.  &,  47.) 

0.  ^010  judgment  may  be  tet  osuif.— Judgment  entered  without  action  may  be 
set  aside  for  a  defect  in  the  statement  upon  which  it  is  entered,  at  the  instance  of 
a  junior  judgment  creditor,  on  motion  (Ghappel  ▼.  Ohappel^  2  Keman,  215);  and 
this  too,  although  the  judgment  is  on  a  bond  secured  by  mortgage  of  all  the 
real  estate  on  which  the  judgment  is  a  lien.  (Bonnell  ▼.  Benry^  18  How.  146, 
Harris,  J.)  So,  it  may  be  set  aside  on  the  motion  of  a  subsequent  hona-fide  pur- 
chaser of  real  estate,  against  which  estate  the  judgment  is  an  apparent  lien. 
(Kendall  t.  Hodgine,  1  Bosw.  659) ;  or  on  the  motion  of  an  assignee  for  the 
benefit  of  creditors  {Beekman  v.  Kirk,  16  How.  228) ;  or  it  may  be  set  aside  by 
a  decree  in  an  action  in  the  nature  of  a  creditor's  bill  at  the  suit  of  a  siibse- 

2uent  judgment  creditor.     (Dunham  y.  Weiterman^  6  Abb.  857  ;  17  N.  Y.  9.) 
lut  a  creditor  at  large  has  no  right  to  move  to  set  the  judgment  aside.     (Zot06«r 
T.  Maywr  of  N.  Y„  16  How.  128;  Beekman  ▼.  Kirk.  id.  281.) 

e.  GofnpeUing  debtor  to  give  a  new  confeeeion. — Whether  the  court  has  power 
in  any  case  to  compel  one  who  has  confessed  judgment  upon  an  insufficient  state- 
ment to  sign  and  verify  an  amended  one, — Jaamtnond  ▼.  Bueh  (8  Abb.  152.)  [Is 
it  not  well  to  insert  in  the  statement  a  stipulation  in  the  nature  of  a  covenant 
for  further  assurance,  and  to  the  effect  that  the  debtor  will  on  request  make  and 
ezeeate  such  other  document  as  may  be  necessary  to  give  effect  to  tne  confession  f  ] 

§  384.  [337.]  (Am'd  1849—1851.)  Judgment  and  execution. 

The  statement  may  be  filed  with  a  countj  clerk,  or  with  a 
clerk  of  the  superior  court  of  the  city  of  New  York ;  who 
shall  endorse  upon  it,  and  enter  in  the  judgment-book,  a  judg- 
ment of  the  supreme  or  said  superior  court,  for  the  amount 
confessed,  with  five  dollars  costs,  together  with  disbursements. 
The  statement  and  affidavit,  with  the  judgment  endorsed,  shall 
thenceforth  become  the  judgment  roll.  Executions  may  be 
issued  and  enforced  thereon,  in  the  same  manner  as  upon 
judgments  in  other  cases  in  such  courts.  When  the  debt  for 
which  the  judgment  is  recovered  is  not  all  due,  or  is  payable 
in  installments,  and  the  installments  are  not  all  due,  the  execu- 
tion may  issue  upon  such  judgment  for  the  collection  of  such 
installments  as  have  become  due,  and  shall  be  in  the  usual 
form,  but  shall  have  endorsed  thereon,  by  the  attorney  or 
person  issuing  the  same,  a  direction  to  the  sheriff  to  collect  the 
amount  due  on  such  judgment,  with  interest  and  costs,  which 
amount  shall  be  stated,  with  interest  thereon,  and  the  costs  of 
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said  judgment.  Notwithstanding  the  issue  and  collection  of 
such  execution,  the  judgment  shall  remain  as  security  for  the 
installments  thereafter  to  become  due ;  and  whenever  any 
further  installments  become  due,  execution  may,  in  like 
manner,  be  issued  for  the  collection  and  enforcement  of  the 
same. 

a.  AmetuUng  entry  of  judgment, — Where  two  written  siatemeDt^  duly  veri- 
fied, were  filed  by  aa  attorney  with  the  clerk  of  the  county,  for  the  purpose  of 
having  j«i dements  entered  by  confession  (against  the  same  defendant),  without 
action  ;  and  the  cierk  entered  in  the  judgment-book,  judgments  of  the  supreme 
court  for  the  respective  amounts  confessed,  with  costs,  but  omitted  to  endona 
the  same  upon  the  statements  as  directed  by  this  section.  On  a  subsequent  day 
another  written  statement  against  the  same  defendant^  by  a  different  attorney, 
was  filed  by  the  same  clerk,  and  judgment  by  confession  thereon  was  perfected 
regularly  in  all  respects,  pursuant  to  the  code  aforesaid,  the  last-mentioned  attor- 
ney knowing  of  the  omisdioDS^  in  the  two  first  causes.  On  a  day  subsequent  to 
the  entry  of  this  last  judgment,  the  attorney  in  the  two  first  causes  consented 
that  the  clerk  re-enter  the  two  first-named  judgments  by  making  the  proper 
endorsements,  Ao.,  to  perfect  the  same  resularly,  which  was  done,  making  them 
subsequent  in  entry  and  lien  to  the  judgment  first  regularly  entered.  On  a 
motioo  on  behalf  of  the  plaintiffs  in  the  two  causes  first  mentioned  for  an  order 
requiring  the  clerk  to  endorse  on  the  statements  as  of  the  time  they  were  urigin" 
ally  filed,  and  that  the  judgments  be  entered  in  the  judgment-book  and  docketed 
as  of  the  same  day,  the  order  was  granted  and  the  re-entry  vacated.  (4  How. 
16.) 

6.  Judgment,  when  perfected. — Until  the  clerk  enters  and  records  the  judgment^ 
there  is  no  judgment,  nothing  of  the  existence  of  which  a  notice  can  be  given,  so 
as  to  affect  a  subsequent  mortgagee  or  grantee.  There  is  not  only  no  lien,  because 
that  is  in  aU  respects  the  creation  of  the  statute,  but  there  is  no  judgment  at 
all.    (Emott^  J.,  Mlydenburgh  v.  Northrup,  18  How.  290.) 


Chapter  IV. 

Offer  of  the  defendant  to  compromise  the  whole  or  a  part  of 

the  action.* 

§  385.  [338.]  (Am'd  1851.)     Qfer  of  compromise. 

The  defendant  may  at  any  time  before  the  trial  or  verdict, 
serve  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment 
to  be  taken  against  him  for  the  sum  or  property,  or  to  the 
effect  therein  specified,  with  costs.  If  the  plaintiff  accept 
the  offer,  and  give  notice  thereof  in  writing,  within  ten  days, 
he  may  file  the  summons,  complaint,  and  offer,  with  an 
affidavit  of  notice  of  acceptance ;  and  the  clerk  must  there- 

*  e.  It  seems  that  the  code  has  not  repealed  the  provieions  of  the  revised 
statutes  relative  to  a  tender  after  suit  brought.  (2  R.  S.  668,  ss.  20,  21,  22.) 
See  note  to  section  822. 
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upon  enter  judgment  accordingly.  If  the  notice  of  acceptance 
be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot 
be  given  in  evidence ;  and  if  the  plaintiff  fail  to  obtain  a  more 
favorable  judgment,  he  cannot  recover  costs,  but  must  pay  the 
defendant's  costs  from  the  time  <Jf  the  offer. 

a.  In  uihai  aetioM. — ^The  offer  may  be  made  in  any  and  every  aotion.  (Briden" 
heeker  v.  Mason,  16  How.  208 ;  Keete  v.  Wyman,  8  «£  88 ;  Bill  y,  Northrup,  9  id, 
626.) 

b.  Form,-^lt  need  not  be  signed  by  the  defendant  in  person,  the  signature  of 
his  attorney  is  sufficient  {Sterne  y.  Bentley,  1  Code  R.  109  ;  8  How.  881.)  It 
should  be  so  distinctly  made  as  to  leaye  no  doubt  as  to  its  meaning  or  its  extent. 
(Po$t  y.  N.  K  Cmt.  Ji.  H,  Go.  12  How.  562).  An  offer  served  wiih  a  copy  of  the 
answer  (which  answer  claimed  a  set-off  in  respect  of  two  promiasory  notes),  stating 
that  tbe  defendant  offered  to  allow  the  plaintiff  to  take  judgment  for  the  amount 
claimed  in  the  summons,  less  the  amount  of  the  two  notes  set  up  in  the  third  and 
fourth  defences  in  the  answer,  with  costs,  ^bb  held  sufficient.  The  balance 
between  the  amount  claimed  and  the  smoant  of  the  notes  was  ascertainable  by 
oomputation.  {Burnett  v.Weetfall,  16  How.  420.)  It  must  expressly  state  that 
judgment  for  the  sum  offered  may  be  taken  irith  cotts,  or  it  will  be  of  no  avail 
whatever.    {Ranney  v.  Ruuelly  8  Daer,  689.) 

e.  When  it  may  be  served. — It  may  be  served  immediately  after  the  action  is 
oommenced  and  before  any  complaint  is  served.  {Kilts  v.  aeeber,  10  How.  270.) 
It  ^ould  be  served  more  than  ten  days  before  the  trial,  if  served  within  ten  daya 
ef  the  trial  the  plaintiff  may  proceed,  and  if  the  trial  is  actually  had  before  the 
expiration  of  the  ten  days,  in  which  the  plaintiff  may  elect  to  accept  or  reject  it^ 
the  defendant  can  have  no  benefit  from  it.  {Pomeroy  v.  Holin,  7  How.  161  ^ 
Walker  y,  Johnson,  8  id.  240.) 

d  Amendfnent  by  plaintiff. — An  amendment  by  plaintiff  of  his  pleadings  after 
an  offer,  in  nowise  affecta  such  offer.    (Kilts  v.  Beeber,  10  How.  270.) 

e.  Joint  debtors. — In  an  action  against  two  to  recover  a  joint  demand,  an  offer 
by  one  of  the  defendants,  the  other  defendant  not  making  any  defence,  will  sub- 
ject the  plaintiff  to  costs  if  he  proceed  and  fail  to  recover  more  than  the  amount 
mentioned  in  the  offer.    {La  Forge  v.  Chilson^  1  Code  Rep.,  N.  S.,  169.) 

/.  Where  A,  B,  and  C  were  sued  jointly  as  joint  debtors,  and  A  was  the  only 
defendant  served,  and  he  made  an  offer  under  section  886,  for  plaintiff  to  take 
judgment  for  $410  and  costs,  the  plaintiff  accepted  the  offer,  and  entered  judg- 
ment against  '*  all "  the  defendants  as  joint  debtors.  It  was  held  that  the  plain- 
tiff was  regular.  {Lipman  v.  Joelson^  1  Code  Repw,  N.  S.,  160  n ;  Emery  v. 
Emery,  9  How.  180.)  Where  two  defendants  were  regularly  served  with  sum- 
monsi  end  one  defendant  without  the  authority  of  the  other  authorized  an 
attorney  to  appear  for  both,  and  he  appeared  and  served  an  offer  which  the 
plaintiff  accepted,  and  took  judgment, — the  court,  on  motion  of  the  defendant 
who  had  not  authorized  the  employment  of  the  attorney,  let  such  defendant  in 
to  defend,  the  judgment  standing  as  security.  {Blodgett  v.  Conklin,  9  How. 
412.) 

ff.  Partners.-^0ii9  partner  has  no  general  authority  to  make  an  offer  of  judg- 
ment against  the  firm,  in  an  action  against  the  firm;  and  if  one  partner  makes 
such  an  offer,  and  it  is  accepted  and  judgment  entered,  the  juagment  will  be 
irregular  as  to  all  the  defendants  but  the  one  making  the  ofi'er.  {Everson  v. 
Gekrman,  1  Abb.  167 ;  10  How.  301 ;  BinneyT.  Le  Gal,  1  Abb.  283.)  But  where 
an  attorney  appears  for  both  partners,  and  there  is  no  contrivance  in  employing 
him  to  appear,  his  appearance  on  the  record  may  make  the  judgment  regular. 
(S.  G.  on  appeal  to  tne  general  term,  19  Barb.  694;  Bridenbeeker  v.  MoAon,  16 
Uow.  203.)  One  partner  of  a  firm  in  failing  circumstances,  for  the  purpose  of 
securing  a  bona-fide  partnership  creditor,  admitted  service  of  a  summons  and 
eomplaint,  and  served  an  offer  on  which  judgment  was  entered  and  execution 
issued  against,  and  levy  made  on,  the  partnership  property ;  and  on  motion  to 
set  aside  the  judgment  and  execation,  by  the  other  member  of  the  firm,  who  waa 
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not  oognizant  of  or  oonsenting  to  the  prooeedinga,  it  was  h.M  th«t  the  joidlgnMiift 
ftnd  proceedings  were  regalar.    {OlwU  y.  McLaughlin,  10  N.  T.  Leg.  Obs^  316.) 

0.  What  U  a  more  favorabU  judgment, — In  an  action  to  recover  $274,  the 
defendant,  before  antweringt  serred  an  offer  to  allow  judgment  for  $280  and  coata. 
The  offer  wae  refnaed,  and  the  defendant  put  in  an  answer  denying  the  allega- 
tions of  the  complaint,  and  setting  up  afterwards  a  counter-claim  for  $176.  On 
the  trial  the  plaintiff  recovered  $24:1#67,  being  less  than  the  $280  with  interest 
from  the  date  of  the  offer  to  the  day  of  trial ;  but  as  the  recovery  was  over  and 
above  the  counter-claim,  and  was  an  extinguishment  of  it»  which  an  acceptance 
of  the  offer  would  not  have  been,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  full  costs.    (HuggUa  v.  Fogg^  7  How.  824.) 

b.  In  an  action  to  recover  a  money  demand  bearing  interest^  the  defendant 
after  an  anmoer  which  set  up  a  counter- claim  of  $80,  and  on  the  14th  of  Septem- 
ber, 1852,  served  an  offer  that  the  plaintiff  mieht  take  judgment  for  $68  04^ 
The  offer  was  not  accepted,  and  the  plaintiff  on  the  9th  of  March,  1858,  obtained 
a  verdict  for  $69  40.  The  question  arose  which  party  was  entitled  to  costa;  and 
it  was  held  that  the  plaintiff  was  liable  to  pay  the  defendant's  costa  from  the  time 
of  the  offer  {Schneider  v.  c/oooM,  1  Duer,  694);  and  per  Bosworth,  J.:  **If  the 
plaintiff  had  accepted  the  ofifer,  he  might  have  entered  judgment  on  the  14th 
of  September,  1862,  for  $68  04,  exclusive  of  costa.  The  $68  04,  with  interest  to 
March  9th,  1868,  amounts  to  $70  82.  On  that  day  he  obtained  a  verdict  for 
$69  40.  A  judgment  for  that  sum  would  be  less  favorable  to  the  plaintiff  by  the 
sum  of  $0  92  than  the  one  entered  on  the  offer.  He  therefore  failed  to  obtain 
a  judgment  more  favorable  than  the  one  offered.  The  plaintiff  inaists  that  if  he 
bad  accepted  the  offer  the  counter-claim  would  not  have  been  eztingnished, — 
tiiat  the  verdict  has  extinguished  the  counter-claim,  and  therefore  the  judgment 
on  the  verdict  will  be  more  favorable  than  the  judgment  on  the  offer.  He  reliea 
on  Rugglee  v.  Fogg  f7  How.  824);  but  in  that  case  the  offer  was  served  before 
answer,  and  if  it  had  been  acoepted  would  not  have  extinguished  a  claim  not  then 
interpoeed.  This  case  is  clearly  distinguishable  from  that  The  counter-claim 
had  been  interposed  before  the  offer  was  made,  and  the  offer  must  be  understood 
to  have  been  made  with  reference  to  the  claims  which  each  party  had  previously 
set  up  in  the  pleadings ;  and  an  acceptance  of  the  offer  would  have  extinguished 
the  counter-claim."    And  to  the  like  effect  is  KUte  y.  Seeber  (10  How.  270). 

e.  Coeie. — In  an  action  on  contract^  at  Imuc  and  on  the  calendar  for  trial,  the 
defendants  made  an  offer  of  judgment  for  $49  60,  which  the  plaintiff  accepted ; 
held,  the  defendant  was  entitled  to  reoover  his  costs  of  the  defence^  {Johnson  y. 
Bagar,  10  How.  562.) 

d.  Where,  in  an  action  to  recover  land,  the  defendant  served  with  his  answer, 
whidi  was  a  general  denial,  an  offer  under  section  885  allowing  the  plaintiff  to 
take  judgment  for  a  part  of  the  premises  claimed.  The  offer  was  not  accepted. 
The  plaintiff  did  not  obtain  a  more  favorable  judgment  than  that  offered,  and  the 
question  arose  as  to  the  amount  of  costs  to  each  party.  Hand,  J.,  allowed  the 
plaintiff  $12  and  disbursements  for  his  coats  up  to  the  time  of  the  offer,  but  die- 
allowed  all  subsequent  coats  and  disburtementa,  including  the  disbursements  on 
entering  judgment.  He  also  allowed  the  defendant  full  costs,  excepting  $6  costs 
before  notice  of  trial,  but  no  costs  of  entering  up  a  separate  judgment  for  his 
costs.  He  allowed  extra  coats  to  the  defendant.  (Keue  v.  Wyman„  8  How.  88; 
and  to  the  like  effect  is  Burnett  v.  WeUfall,  16  id.  481.) 

a.  Judgment, — ^The  judgment  may  be  entered  without  the  direction  of  a  judge. 
imU  v.  Northrop,  9  How.  626.) 

§  386.  [839.]  Defendami  may  offer  to  liquidate  damages 
conditionaUy, 

In  an  action  arising  on  contract,  the  defendant  may,  with 
his  answer,  serve  npon  the  plaintiff  an  offer  in  writing,  liat  if 
he  fail  in  his  defence,  the  damages  be  assessed  at  a  specified 
enm ;  and  if  the  plaintiff  signify  his  acceptance  thereof  in 
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writing,  with  or  before  the  notice  of  trial,  and  on  the  trial  have 
a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  387.  [340.]    Effect  of  aeceptance  or  refusal  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his 
damages,  as  if  it  had  not  been  made,  and  shall  not  be  per- 
mitted to  give  it  in  evidence.  And  if  the  damages  assessed  in 
his  favor  shall  not  exceed  the  sum  mentioned  in  the  offer,  the 
defendant  shall  recover  his  expenses,  incurred  in  consequence 
of  any  necessary  preparation  or  defence  in  respect  to  the  ques- 
tion of  damages.  Such  expense  shall  be  ascertained  at  the 
trial. 


Chapter  V. 

Admission  or  Inspection  of  Writings. 

§  388.  [341,  342.]  (Am'd  1849.)    Existing  suits.    Inspec- 
tion and  copy  of  iooks^  papers^  amd  documents^  how  (Stained. 

.  Either  party  may  exhibit  to  the  other,  or  to  his  attorney,  at 
any  time  before  the  trial,  any  paper  material  to  the  action,  and 
request  an  admission  in  writing  of  its  genuineness.  If  the 
adverse  party  or  his  attorney  fail  to  give  tJie  admission,  within 
four  days  after  the  request,  and  if  the  party  exhibiting  the 
paper  be  afterwards  put  to  expense  in  order  to  prove  its 
genuineness,  and  the  same  be  finally  proved  or  admitted  on 
the  trial,  such  expense,  to  be  ascertained  at  the  trial,  shall  be 
paid  by  the  party  refusing  the  admission,  unless  it  appear  to 
the  satisfaction  of  the  court  that  there  were  good  reasons  for 
the  refusal.  The  court  before  which  an  action  is  pending,  or 
a  judge  or  justice  thereof,  may  in  their  discretion,  and  upon 
due  notice,  order  either  party  to  give  to  the  other,  within  a 
specified  time,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  any  books,  papers,  and  documents,  in  his  possession  or 
under  his  control,  containing  evidence  relating  to  the  merits 
of  the  action  or  the  defence  therein.  If  compliance  with  the 
order  be  refused,  the  court,  on  motion,  may  exclude  the  paper 
from  being  given  in  evidence,  or  punish  the  party  refusing,  or 
both. 
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a.  This  section  is  not  a  substitute  for  tbe  provirions  of  the  reyised  statutes, 
but  is  auxiliary  thereto.  {Gould  v.  McCarthy,  1  Kernao,  676.)  The  two  systems 
may  well  stand  together.  {Follett  ▼.  Weed,  1  Code  Rep.  66 ;  Dole  v.  Fellows,  1  Code 
Rept,  N.  S.,  146 ;  Vavu  v.  Dunham,  18  How.  427.) 

h,  Jlie  provieioH  in  the  revieed  etahitee  (2  R.  S.  199,  not  inserted  in  the  4th 
edition  of  the  revised  statutes)  at  to  the  discovery  of  books,  papers,  &c.^  is  at 
follows : 

§  21.  The  supreme  court  shall  hare  power,  In  such  oases  as  shall  be 
deemod  proper,  to  compel  any  party  to  a  suit  peodin^  therein,  to  produce  and 
discover  books,  papers,  and  documents,  in  his  possession  or  power,  relating  to 
the  merito  of  any  such  suit^  or  of  any  defence  therein.  (9  Wend.  468  ;  20  U>.  682; 
6  Cow.  27  ;  2  Hall,  620.) 

§  22.  The  court  shall,  by  general  rules,  prescribe  the  eases  in  which  such 
discovery  may  be  compelled,  and  the  proceedings  for  that  purpose,  where 
the  same  are  not  herein  provided ;  and  therein  the  court  shall  be  goveroed  by 
tbe  principles  and  practice  of  the  court  of  chancery,  in  compelling  discovery, 
except  that  the  costs  of  such  proceedings  shall  always  be  awarded  in  the  discre- 
tion of  the  court 

g  23.  To  entitle  a  party  to  any  such  discovery,  he  shall  present  a  peti- 
tion, verified  by  oath,  to  the  courts  or  to  any  justice  thereof,  or  to  any  circuit 
judge  in  vacation,  upon  which  an  order  may  oe  granted  by  the  court,  or  sndi 
officer,  for  the  discovery  sought,  or  that  the  party  against  whom  the  same  is 
sought  should  show  cause  why  the  prayer  of  such  petition  should  not  be 
granted. 

S  24.  Every  such  order  may  be  vacated  by  the  officer  granting  the  same,  or 
by  the  court, — 

1.  Upon  satisfactory  evidence  that  it  ouffht  not  to  have  been  granted. 

2.  Upon  the  discovery  sought  being  made. 

8.  Upon  the  party  required  to  make  the  discovery  denying  on  oath  the  pos- 
session or  control  of  the  books,  papers,  or  documents  ordered  to  be  produced. 

§  26.  The  court  shall  provide,  by  general  rules,  for  the  staying  of  the 
proceedings  of  any  party  against  whom  such  discovery  shall  have  been  ordered, 
either  by  the  court  or  by  any  officer,  until  the  same  shall  have  been  complied 
with  or  vacated. 

§  26.  In  case  of  the  party  refusing  or  neglecting  to  obey  such  order  for 
a  discovery  within  such  time  as  the  court  shall  deem  reasonable,  the  court  may 
nonsuit  him,  or  may  strike  out  any  plea  or  notice  he  may  have  given,  or  may 
debar  him  of  any  particular  defence  in  relation  to  which  such  discovery  was 
sought;  and  the  power  of  the  court  to  compel  such  discovery  shall  be  confined 
to  the  remedies  herein  provided,  and  shall  not  extend  to  authorize  any  other 
proceedings  against  the  person  or  property  of  the  party  so  refusing  or  neglectr 

ing. 

§  27.  The  books,  papers,  and  documents,  produced  under  any  order  made 
in  pursuance  of  the  preceding  sections,  shall  have  the  same  effect^  when  used  by 
the  party  requiring  taem,  as  if  produced  upon  notice  according  to  the  practice 
of  the  court. 

c.  By  8  R.  8.  1st  ed.  app.  114,  s.  8;  2  R.  S.  8  ed.  877,  s.  16,  not  inserted  in 
the  4th  edition  of  the  revised  statutes,  the  like  powers  are  given  to  the  superior 
court,  tbe  common-pleas,  recorders',  and  mayors'  courts,  and  the  rules  of  the 
supreme  court  are  to  apply. 

d.  The  supreme  court  is  authorized  by  the  foregoing  provisions  of  the  revised 
statutes  to  compel  a  defendant  in  a  suit  pending  therein  to  make  discovery  of 
books,  papers,  and  documents  in  his  possession  or  power,  relating  to  the  merits 
thereof;  and  which  are  necessary  to  the  plaintiff  to  enable  him  to  prepare  for  the 
trial.     (Gould  v.  McCarthy,  1  Kernan,  676.) 

e  Power  of  superior  court. — ^The  superior  court  of  the  city  of  New  York  has 
the  same  powers  to  compel  discovery  by  the  parties  to  a  suit  pending  in  that 
conrt^  which  are  conferred  by  the  revised  statutes  on  the  supreme  court  {lb., 
confirming  Moore  v.  Pentz,  2  Sand.  664.) 

/.  Rules  which  govern  in  the  superior  court. — In  Jffoyt  v.  7^e  American  Exchange 
Bank  (8  How.  89 ;  1  Duer,  662X  Bosworth,  J.,  said.  It  is  important  that  the 
views  which  govern  the  action  of  the  court  in  these  proceedings  should  be  dis- 


§  388.]  •  DlfiCOYSRY  OF  BOOKS,  ETC.  519 

iinctly  stated,  in  order  that  the  cases  m  vliich  a  discovery  may  be  made,  and  the 
maDner  in  which  it  will  be  ordered  to  be  made,  may  be  tinaerstood.    And  he 
'stated  the  Tiews  of  the  court,  as  follow: 

"  If  a  party  applies  uodt^r  the  revised  statutes,  and  makes  a  case  provided  for 
by  them  and  the  rales  made  under  them,  he  has  a  right  to  a  discovery.  The 
court  will  exercise  its  discretion  in  specifying  the  manner  in  which  it  is  to  be 
made.  In  ordinary  cases,  and  unless  indispensable  to  protect  the  rights  of  the* 
party  applying,  it  will  not  order  an  inspection  to  be  given,  or  a  deposit  to  be 
made. 

**  Sworn  copies  of  books,  entries,  or  papers  and  documCDts,  to  the  discovery 
of  which  the  applicant  shows  a  right,  will  be  ordered  to  be  furnished. 

'*  Enough  must  be  stated  to  justify  a  presumption  that  entries,  papers,  or 
documents  relating  to  a  specified  subject-matter  exist,  are  in  the  possession  or 
control  of  the  other  party,  and  that  they  will  tend  to  establish  some  claim  or 
defence  of  the  party  asking  for  the  discovery,  and  that  they  are  not  in  his  pos- 
session or  under  his  control.    (Rule  15.) 

"  If  in  answer  to  the  order,  the  opposite  party  denies  fully  and  explicitly 
that  there  are  any  such  entries,  books,  or  papers  under  bis  control,  that  is  an 
end  of  the  application. 

"  He  cannot  be  subjected  to  a  fishing  examination  or  investigation,  with  a 
view  to  ascertain  the  fact  whether  he  has  or  has  not  books,  papers  or  documents 
which  may  contain  evidence  relating  to  the  merits  of  the  action,  or  of  the 
defence,  unless  he  is  examined  as  a  witness,  so  that  his  deposition  may  be  made 
evidence  as  well  for  as  against  him.    (Code,  s.  S89.) 

"  According  to  the  practice  of  the  court  of  chancery,  it  was  necessary  to  set 
forth  in  the  bill  the  particulars  of  which  the  discovery  was  sought  The  oppo- 
site party  was  not  required  to  answer  vague  and  loose  surmises.  An  averment 
that  the  matters  as  to  which  a  discovery  was  soueht  were  material  to  the  defence, 
was  not  sufficient  It  was  requisite  to  so  state  uie  case,  that  the  court  could  see 
how  they  might  be  material  on  the  trial  of  the  suit  at  law. 

"  As  soon  as  the  answer  was  perfected,  the  defendant  might  move  for  costs, 
and  to  disflolve  any  injunction  that  had  been  granted  staying  proceedings  at  law 
until  the  discovery  was  made. 

"  It  was  almost  a  matter  of  course  to  grant  both  motions,  unless  before  the 
bill  was  filed  he  had  been  applied  to  for  the  discovery  and  had  refused  to  make 
it,  in  which  case  costs  were  not  allowed  him.    (2  Barb.  Ch.  Pr.,  106,  111,  116.) 

"The  practice  in  case  of  applications  under  the  revised  statutes,  is  deemed  to 
be  well  settled.    (18  Wend.  629  ;  2  Sand.  662.) 

'*  The  applicant  must  state  the  particulars  of  which  a  discovery  is  sought, 
and  enough  to  satisfy  the  court  that  it  is  in  the  power  of  the  opposite  party  to 
furnish  it,  and  that  it  is  material  for  the  support  of  the  claim  or  defence  of  the 
applicant  that  it  should  be  made. 

"If  the  party  answer  distinctly  and  unevasively,  that  as  to  all  or  any  of  the 
papers  or  oocnments  or  entries  of  which  a  discovery  is  sought,  there  are  no 
such  papers  or  documents  in  his  possession  or  under  his  control,  and  that  there 
are  no  entries  relating  to  the  specified  pubject-matter,  or  except  such  as  he  has 
furnished  copies  of,  the  applicant  must  abide  by  the  answer  so  far  as  the  proceed- 
ings for  a  discovery  are  concerned.  If  dissatisfied  with  the  result  of  the  pro- 
ceedings, he  must 'examine  him  as  a  witness,  or  rely  on  such  other  evidence  as 
he  may  be  able  to  command. 

"  lie  has  no  right  to  have  a  general,  inquisitorial  examination  of  all  the  books, 
papers,  and  documents  of  his  adversary,  with  a  view  to  ascertain  if  perchance 
something  cannot  be  found  which  will  possibly  aid  him. 

"If  rules  14,  15,  16  and  17,  are  to  be  regarded  as  regulating  the  practice  in 
applications  under  the  revised  statutes  only,  and  as  havmg  no  reference  to  pro- 
ceedings under  section  388  of  the  code,  then  a  discovery  can  be  directed  to  be 
made  in  only  one  of  the  modes  specified  in  rule  16. 

"  Giving  permission  to  take  a  copy,  is  necessarily  eiving  power  to  inspect;  as 
a  copy  cannot  be  made  without  inspecting  the  book,  paper,  or  document  to  be 
copied. 

**  The  only  discretion  which  the  court  can  exercise,  under  this  section  of  the 
code,  is  in  determining  whether  it  will  order  an  itupecUon  to  be  given  at  all.    If 
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it  grants  a  diseovery  under  this  seetton  it  has  no  dtseretion  in  dtreoting  the  man- 
ner  in  wbioh  it  is  to  be  made.  An  inspection  is  to  be  giren  at  all  events,  and 
the  only  altemative  that  can  be  presented  to  the  party  against  whom  the  rootioa 
is  made,  is  to  either  give  a  copy  or  submit  to  the  inconTenience  of  allowing 
the  petitioner  to  make  a  copy. 

a.  "  If  either  party  apphes  under  the  code,  he  should  be  required  to  make  a 
ease  as  su'ODg  and  urgent  as  is  deemed  necessary  to  entitle  him  to  a  production 
and  deposit  of  books,  papers^  and  docaments,  instead  of  sworn  copies  Neither 
reason,  principle,  nor  policy,  demands  that  a  party's  books  and  papers,  or  any 
part  of  them,  should  be  submitted  to  the  inspection  of  his  adversary,  when  the 
court  would  not  order  them  to  be  deposited  in  order  that  they  might  be  inspected. 
Such  an  order  should  be  made  only  in  those  cases  in  which  one  for  production 
and  deposit  would  be  granted,  unless  an  inspection  was  ordered  as  a  substitute 
for  deposit,  on  the  sole  ground  that  a  deposit  and  production  would  be  a  sub- 
stantial inconvenience  to  the  owner  of  the  books,  papers,  and  documents,  and 
would  be  of  no  benefit  to  the  applicant  beyond  that  which  an  inspection  would 
confer. 

(.  "  Where  the  sworn  copies  furnished  in  obedience  to  an  order  for  a  dis- 
covery indicate  that  the  discovery  may  not  be  complete,  it  is  proper  for  the 
petitioner  to  apply  for  a  further  oraer  based  on  the  return  and  previous  proceed- 
ings, or  on  them  and  further  affidavits,  for  an  order  requiring  tne  opposite  party 
to  show  cause  at  a  time  to  be  named  why  sworn  copies  should  not  be  furnished 
of  such  other  entries,  papers,  or  documents,  relating  to  the  points  as  to  which  a 
discovery  had  been  oraei^ed,  as  the  return  and  other  papers  may  induce  the  court 
to  believe  to  be  in  his  possession  or  control ;  ana  unless  the  possession  and 
control  of  such  papers  and  documents,  or  the  existence  of  such  entries,  be  expli- 
eitly  and  unequivocally  denied,  a  peremptory  order  would  be  granted." 

At  whtU  ttage  of  the  action  the  order  may  be  made, 

e.  The  order  may  be  made  in  any  stage  of  the  action.  {Miller  v.  Mather,  6 
How.  160.)  It  was  there  made  and  enforced  before  issue.  To  enable  a  defend- 
ant to  make  hie  defence  {Stanton  v.  Del.  Mut.  Int.  Co.,  2  Sand.  662 ;  2  Code  Rep. 
88 ;  Powere  v.  Mmendorf,  2  Code  Rep.  44 ;  4  How.  60 ;  Oeleion  v.  Marnhall,  6  t6. 
898),  or  a  plaintiff  to  reply  or  prepare  for  trial  (tfr.) ;  but  it  is  doubtful  if  the  order 
would  be  granted  before  service  of  a  complaint  in  an  action  for  libel,  and  to 
enable  the  plaintiff  to  frame  his  complaint  {Keeler  v.  Duser^ry,  1  Duer,  660) ; 
and  where  the  justice  of  the  case  requires  it,  the  court  will  order  the  discovery  ol 

Sapers,  dec,  pending  a  trial  before  referees.    {Mechanic^  ffk  t.  Jatnee,  2  Code 
;epL  46.) 

Who  may  make  the  order. 

d.  The  power  to  order  the  production  of  books,  Ao.,  under  this  section,  is 
limited  to  the  court  or  a  justice  thereof,  whether  exercised  under  the  code  or 
the  revised  statutes.  A  referee  cannot  make  the  order  {Frazer  t.  Phelpt,  8  Sand. 
741 ;  1  Code  Rep.,  N.  S.,  214),  unless,  indeed,  provision  to  that  effect  is  contained 
in  the  order  of  reference. 

When  the  order  vill  be  yr anted. 

e.  The  gprantiog  the  order  in  all  cases  is  in  the  discretion  of  the  court  (Keder  r. 
Lueenbury,  1  Duer,  660;  Follett  v.  Weed,  1  Code  Rep.  66;  Van  Zandi  v.  Cobb, 
12  How.  644),  and  is  ncTcr  a  matter  of  course  {Hooker  y.  Matthewe,  3  How.  829; 
1  Code  Rep.  108;  Roome  v.  Wel>b,Z  How.  827);  and  the  order  will  never  be 
granted  where  it  appears  that  the  party  making  the  application  is  chargeable 
with  gross  negligence  or  bad  faith  («6.),  or  where  he  can  obtain  the  production 
of  the  paper,  Ac,  by  a'  eubpeena  dueee  tecum^  and  an  examination  as  a  witness  of 
the  party  haying  the  custody  of  such  paper  either  before  or  on  the  trial. 
IVanZandt  v.  Cobb,  12  How.  644;  Com.  Bank  of  Albany  v.  Ihinham,  13  id  641; 
Brewort  v.  Warner,  8  id  321 ;  Stalker  v.  Gaunt,  12  N.  Y.  Leg.  Obs.,  124.)  And 
as  a  party  cannot  procure  the  production  of  the  books  of  a  corporation  by  means 
of  a  eubpigna  ducee  tecvm,  the  proper  remedy  of  a  party  entitled  to  use  such  books 
as  evidence  is  an  application  under  this  section  or  under  the  revised  statutes. 
{La  Fkirge  v.  La  Farye  Fire  Int.  Co.,  14  How.  26.) 
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a.  An  •dminuftnitor  pltintifr  may  have  an  order  for  disooTory  of  the  books, 
4(0.,  of  the  defendant  in  an  aetion  to  recover  money  doe  \o  the  estate  of  his 
intOBtate,  notwithstanding  that  he  oomplains  on  a  promise  of  payment  made  to 
himself  as  administrator.    {MatkU  y.  VanderhilU  2  Abb.  887.) 

6.  When  the  motion  is  made  pending  a  trial  before  a  referee,  the  certificate 
of  the. referee  that  the  prodnctton  of  the  papers,  Ac,  is  necessary,  will  be  consid- 
ered by  the  court  as  presumptively  sufiicient  to  warrant  the  making  the  order. 
(Frazer  r.  Phelps,  1  Code  Rep.,  N.  S..  214;  8  Sand.  741) 

e.  Where  #n  instrument,  %.  e.  an  undertaking,  in  the  possession  of  the  plaintiff, 
is  set  out  or  referred  to  in  the  complaint,  and  the  defendant  is  "  in  doubt  as  to  the 
eorrectneas  of  what  purports  to  be  a  copy  in  the  complaint,  he  may  demand  from 
the  plaintiff  or  his  attorney  an  inspection  of  the  original  Instromeot  before 
making  answer ;  and  if  an  inspection  is  refused,  the  court  would  order  its  produc* 
tion."    (  Weswn  y.  Judd,  1  Abb.  264.) 

d.  In  an  action  on  a  book-account  for  goods  sold  and  deliyered  to  defendant 
by  C.  d;  H.,  the  assignors  of  the  plaintiff,  the  defendant  set  up  a  counter-claim, 
and  an  order  had  been  obtained  calling  on  him  to  deliver  particulars  thereof;  he 
ihen  moved  at  chambers  on  petition,  "  that  plaintiff  be  ordered  to  produce  and 
discover  to  defendant  the  day  books,  jonmals,  ledgers,  lumber-books,  memoran- 
dum-books,  and  receipts,  of  C.  A  li."  and  that  defendant  may  be  at  liberty  to 
inspect  the  same  at  all  reasonable  tiroes ;  and  that  he,  defendant^  could  not  give 
dates  and  items  of  his  counter-claim  without  such  inspection.  The  plaintiff 
admitted  possession  of  the  books  referred  to.  The  court  ordered  plaintiff  to 
deliver  sworn  copies  of  the  entries  of  the  credits  of  the  defendants,  on  the  books 
in  the  possession  of  the  plaintiff.    {Brevoart  v.  Wamsr,  8  How.  821.) 

e.  in  courts  of  law  it  is  a  matter  of  course  to  oompel  a  party  who  has  the 
possession  of  a  document  belonging  equally  to  both,  to  produce  the  same  for  the 
inspection  of  his  adversary,  for  the  purposes  of  the  action.  (Kelly  v.  Eek/ordi  5 
Paige,  648.) 

^.  Partnership  books  and  papers  in  the  hands  of  one  partner  or  his  represen- 
tatives, will  in  any  stage  of  the  action  be  ordered  to  be  deposited  in  court. 

{Id.) 

g.  It  was  not  intended  by  the  supreme  court  rules  to  confine  the  discovery  of 
documentary  evidence  to  the  eases  mentioned  in  the  rule,  but  all  proceedings 
instituted  under  section  888  must  be  governed  by  its  provisions,  uncontrolled 
«nd  unaffected  by  the  rule.  (Exchange  Bank  v.  MonUith,  2  Code  Rep.  148 ;  4 
How.  280.)  For  although  the  legislature  has  imposed  upon  the  supreme  court 
the  dnty  of  prescribing,  by  ffenerai  rules,  the  cases  in  which  a  discovery  may  be 

ipelled,  and  although  this  has  been  done,  yet  the  court  itself  is  not  bouna  by 
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these  rules,  but  may  compel  a  discovery  in  other  cases  than  those  prescribecL 
(Dome  V.  Dunham,  18  How.  427 ;  Alb.  Oen'l  Term.) 

A.  Where  a  discovenr  of  a  paper  is  sought,  and  it  is  stated  on  oath  to  have 
been  delivered  to  the  adverse  party,  to  excuse  himself  i^om  discovering  it,  he 
most  swear  positively  that  it  is  not  in  his  possession  or  under  his  control,  or 
must  state  facts  which,  with  his  denial  on  his  knowledi^e,  information,  and  belief, 
are  equivalent  to  a  positive  negation  on  oath.  (Souihart  v.  Dwightf  2  Sand.  672 ; 
2  Code  Rep.  88.) 

i.  The  application  must  be  denied,  where  the  party  against  whom  the  appli- 
oation  is  made  denies  nnder  oath  that  the  books  or  papers  sought  for  are  in  nis 
possession  or  under  his  control.  (Bradetreet  v.  Baueg^  4  Abb,  283 ;  Ahoyke  v. 
Woleot,  id  41 ;  Hoyt  y.  Amer,  Ex,  Bank,  8  How.  89 ;  1  Duer,  652.) 

/  The  courts  will  be  oautions  how  they  make  an  order  where  the  action  is 
by  executors,  and  a  discoveTT  of  the'papers  of  the  decedent  is  required,  and  where 
two  years  alter  the  complaint  was  served,  and  after  the  death  of  the  original 
plaintiff,  and  the  substitution  of  his  administrator  as  plaintiff,  the  defendant 
moved  for  the  production  of  papers  of  the  decedent,  without  specifically 
describing  them,  the  court  denied  the  motion.  (Jaekling  v.  Brown,  8  £•  D. 
Smith,  539.) 

k.  The  court  refused  an  order  where  it  appeared  that  the  books  of  the  defend- 
ants, of  which  discovery  was  sought,  had  been  freely  offered  to  the  plaintiff's 
attorney  for  examination  and  inspection,  and  he  had  omitted  to  avail  himself  of 
the  opportunity.    (McAllister  v.  Pond,  16  How.  299.) 
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Order  far  yurth»rduco9crjf, 

a.  Wbore  ao  order  was  made  under  this  seetion  for  the  defendants  to  famuh 
sworn  copies  of  a]l  entries,  Ac,  as  to  certain  Indiana  bonds,  Ac,  the  defendants 
fhmished  certain  papers,  and  afterwards  the  plaintiff  moved  for  a  more  full  and 
perfect  discovery ;  and  on  the  hearing  of  that  motion,  an  order  was  made  refer- 
ring it  to  a  referee  to  ascertain  and  report  whether  the  defendants  had  made  as 
tali  a  discovery  as  circumstances  permitted,  and  that  the  referee  might  examine 
defendant's  books,  dec.  From  this  order  the  defendants  appealed,  and  the  order 
was  set  aside,  the  general  term  holding  that  if  the  return  was  deemed  insufficient, 
a  further  return,  and  not  a  reference,  should  have  been  ordered.  {Hoyt  v.  Amtr, 
Exchange  Bank,  8  How.  89 ;  1  Daer,  662.) 

Motion^  hm»  made, 
h.  "  A  party  seeking  a  discovery  has  two  concurrent  remedies  to  which  he 


e.  The  motion  to  compel  the  production  and  disoovery  of  books,  dra.,  is  to  be 
made  'Mn  the  manner  provided  by  law"  (Rule  14);  and  the  manner  provided  is 
by  petition.  {Dole  v.  Fellowt,  1  Code  Bep.,  N.  S.,  146;  ,6  How.  461 ;  FoUett  ▼. 
Weed,  I  Code  Rep.  66. 

d.  When  the  application  is  made  to  enable  the  plaintiff  to  prepare  his  com- 
plaint, **  strong  affidavits,'*  showing  the  necessity  of  the  discovery,  will  be  required. 
{Keeler  v.  Jh^enbury,  1  Dner,  661.) 

e.  Where  the  application  was  to  enable  the  defendant  to  answer,  and  no  fact 
was  stated  showing  how  the  discovery  was  necessary,  but  the  petition  merely 
stated  that  with  the  aid  of  the  discovery  the  defendant  expected  to  be  able  to 

Srove  that  the  note,  the  cause  of  action,  had  been  paid, — ^neld,  the  petition  was 
efective  in  not  statiog  the  fisots  the  defendant  expected  to  prove.  (Geletcn  ▼. 
Marehall,  6  How.  898;  Stanton  v.  Del,  Mut  In;  Co,,  2  Sand.  662;  2  Code  Rep. 
83.^  And  so  where,  on  an  application  for  the  discovery  of  minutes  kept  by  the 
defendants  from  1696  to  1716,  the  petition  stated  that  the  petitioner  "  is  informed 
and  believes  that  such  minutes  contain  evidence"  in  favor  of  the  plaintiffs, — held 
not  sufficient  to  warrant  any  order  for  production.  To  warrant  an  order,  the 
minutes  should  have  been  described  with  sufficient  certainty  to  enable  the  defend- 
ant to  ascertain  whether  they  existed  in  his  possession,  and  to  enable  the  court 
to  judge  of  their  materiality.  (The  People  v.  Trinity  Church,  6  Abb.  177  ;  and 
see  Jackling  v.  Brown,  3  K.  D.  Smith.  689.)  An  allegation  that  the  books,  papery 
and  documents  "relate  to  the  merits  of  the  action"  is  wholly  insufficient.  The 
petition  must  show  in  what  respect  they  relate  to  the  merits,  that  the  court  may 
judge  for  itself.     {Caeeard  v.  Hinman,  6  Duer,  696.) 

/.  The  rules  contemplate  the  setting  forth  in  the  moving  papers  ^^  facta  and 
eireuTMtaneee  which  show  that  the  discovery  is  necessary,  and  that  the  party 
applying  therefor  is  entitled  to  demand  it  of  the  adverse  party.  A  mere  state- 
ment, that  in  the  opinion  of  counsel  the  discovery  soaght  is  necessary,  will  not 
suffice.  Such  a  statement  is  requisite,  but  it  is  evmttleUive,  {McAUieter  v.  Pond, 
15  How.  299;  Jacklin  v.  Ednunide,  8  £.  D.  Smith,  639.)  One  of  the  first  facta 
which  should  appear  on  an  application  for  a  discovery  of  books  and  papers,  for 
the  purpose  of  preparing  for  trial,  is,  that  the  applicant  has  not  in  nis  posses- 
sion the  same  information,  or  if  he  has,  that  he  hHS  not  the  means  of  establishing 
by  other  available  proof  Uie  contents  of  such  books  or  papers.    (Id) 

g.  The  application  may  be  so  framed  as  to  embrace  a  discovery  under  the 
code  and  the  production  of  papers  under  the  rules.  (Bnell  v.  Clarke,!  How.  168.) 
At  In  every  case  the  party  seeking  the  discovery  must  show,  to  the  satisfaction 
of  the  court  or  officer,  that  the  books  or  papers  which  be  seeks  to  have  produced 
contain  evidence  relating  to  the  merits  of  the  action  (Davie  v.  Dunham,  18  How. 
428;  Ca»eardv.  ffinman,  6  Duer,  696);  because  the  order  is  never  granted  to 
produce  papers,  &c.,  other  than  those  which  relate  to  the  merits.  (KeeUr  v. 
Dueenbury,  1  Doer,  661.)  Where  the  petition  stated  that  the  action  was  brought 
upon  a  note  made  by  the  defendants  through  their  authorized  agents,  on,  dtc, 
and  that  the  defence  was  a  general  denial,  no  other  facts  or  circumstances  were 
stated  to  support  the  general  allegation  that  all  the  bill-books,  day-books,  cash- 
books^  and  ledgers^  in  which  the  transactions  and  business  of  the  defendants  are 
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entered,  are  material  to  enable  tbe  plaiAtiir  to  |>repare  for  trial,  and  to  snst^ 
hiB  oompleint, — ^faeld,  that  sufficient  was  not  stated  to  warrant  an  order  for  dis- 
eovery.    (Dam*  y.  Ihinhan^  IS  How.  428.) 

a.  It  18  not  neeeesary  that  the  facte  should  be  made  to  appear  by  the  oath  of 
the  party.  They  may  be  shown  by  the  oath  of  any  other  person.  {Sxchange 
Bk  y,  MofUeUh,  %  Code  Rep.  148 ;  4  How.  280.) 

CoUb  on  motion  for  intpeetion, 

h.  When  Hie  right  to  the  production  and  inspection  is  clear,  and  the  request 
unreasonably  refused,  costs  may  be  giyen  to  the  moving  party,  where  the  motion 
is  made  in  court;  but  a  judge  at  chambers  cannot  grant  costs  of  the  motion. 
(Br^oort  v.  Warner,  8  How.  327.) 

Cott9  of  inspeetion,  * 

e.  In  England  the  costs  of  inspection  must  be  paid  by  the  party  seeking  it 
{Hill  y.  Philip,  7  Ezch.  2S2.)  This  is  reasonable,  unless  the  labor  or  expense  is 
trifling;  and  in  Brevoori  y.  Warner  (8  How.  821^  the  order  was  that  the  party 
asking  for  copies  should  pay  for  them,  unless  the  other  party  preferred  allowing 
him  to  take  copies  without  charge. 

Order  for  inspection,  how  enforced    See  Rule  16. 


Ohaptee  VI. 


^ieamifKxtion  of  Parties.* 

§  389.  [343.]    Action  far  discovery  abolished. 

No  action  to  obtain  discovery  under  oath,  in  aid  of  the 
prosecution  or  defence  of  another  action,  shall  be  allowed,  nor 
shall  any  examination  of  a  party  be  had,  on  behalf  of  the 
adverse  party,  except  in  the  manner  prescribed  by  this  chapter. 

*  <1  If  a  person  is  allowed  by  a  statute  to  be  a  witness,  who  was  inadmis- 
sible at  common  law,  he  becomes  at  once  affected  by  all  the  rules  and  principles 
which  appertain  to  Uiat  character.  If  the  statute  remoyes  one  disability,  all 
others  remain  in  Axil  force  and  application.  {Ketehum  y.  7}/»on,  8  Murphy's  Law 
and  Eq.  814.) 

e.  Attestinff  witnees  must  he  called — ^The  law  which  renders  the  parties  to  a 
suit  competent  and  compellable  to  give  eyidence,  has  not  altered  the  rule  of  law 
which  requires  the  execution  of  attested  instrumenis  to  be  proved  by  the  sub- . 
scribing  witness.    {Whyman  y.  Oath,  17  Jur.  669;  22  Law  J.  Rep.  (N.  S.),  Ez. 
818;  19  E.  L.  and  £.  R.  869;  and  see  8tor^  y  Lovett,  1  £.  D.  Smith,  158.) 

f.  Credit  to  testimony. — It  is  the  intention  of  the  code,  in  authorizing  parties 
to  be  examined  as  witnesses,  to  confer  upon  the  courts  a  wide  discretion 
as  to  the  credit  to  be  given  to  their  testimony.  (Roberts  y.  Oee,  15  Barb. 
449.) 

g.  Fees  for  attendance, — When  a  party  to  the  action  is  made  a  witness  b^  his 
adversary,  he  is  entitled  to  be  paid  witnesses'  fees,  as  a  condition  to  creating  it  his 


63i  vxAMnsAnoix  of  pabtob.  {§  389. 

a.  Aeemmiinff  wtu^mt, — The  ralet  nd  pvMtiM  of  the  courts  on  the  raljeet 

of  AocouDting,  ezieting  at  the  time  of  the  adoption  of  the  code,  are  still  in  force; 
accordingly,  where  an  order  of  reference  directed  the  account  of  the  defendant) 
an  agent,  to  be  taken  in  the  "  usnal  manner,"  it  was  held,  that  he  waa  bound  to 
bring  before  the  referee  a  sworn  account,  including  both  debts  and  credits,  in 
the  manner  prescribed  in  the  107th  rule  of  the  late  court  of  chancery,  and  to 
submit  to  such  examination  as  was  allowed  by  that  rule.  (  WiggiM  v.  Oans,  4 
Sand.  646.) 

b,  Perp^hwting  tuUmony, — ^The  examination  of  a  party  as  a  witness  cumot 
be  had  under  the  provieions  of  the  revised  statutes  to  perpetuate  testimony. 
(Keeler  y.  Dusenbury,  1  Duer,  660.) 


duty  to  attend,  and  be  sworn  as  one  who  is  not  a  party  to  the  action.   {Eewlei  ▼• 
Brawn,  1  Bosw.  665;  1  Abb.  74.) 

c.  Surrcffotes*  court — courts  of  setHonB^-cowrtg  of  oyer  and  f«nniiwr.— This 
chapter  has  no  application  to  proceedings  in  surrogates'  courts  (  TToocfrtijf  ▼.  Cox, 
2  Brad.  Sur.  R.  224;  Wiicox  y.  Smith,  26  Barb.  816);  or  oonrU  of  sessions,  or 
oyer  and  terminer.     {The  People  v.  Duel,  6  Abb.  286 ;  16  How.  43.) 

d.  Huehand  andwife  om  witneMes. — ^The  eo<)e  does  not  render  a  wife  a  compe- 
tent witness  for  or  af^ainst  her  husband.  (Pillow  amd  wife  y.  Buehnell,  2  Code 
R.  19 ;  6  Barb.  166 ;  4  How.  9 ;  and  see  also  JErwin  v.  Smaller,  2  Sand.  840.)  A 
husband  cannot  be  a  witness  for  his  wife's  trustee  in  a  suit  affeeting  h«^r  separate 
estate,  although  she  is  not  a  party  to  the  suit,  and  he  has  no  interest  whatever 
in  the  event  of  the  suit.  (Sfasbrouck  v.  Vandervort,  4  Sand.  696 ;  1  Code  Repi, 
K.  a,  81 ;  approved  6  Seld.  168;  and  see  IVeiUon  Sking  Co.  v.  Woodworih,  1 
Green's  Ch.  R.  118.)  In  one  case  it  was  held  that  where  uie  wife  sues  alone  for 
her  separate  property,  her  husband  is  a  competent  witness  for  the  defendant  to 
prove  the  marriage  of  the  plainti£  (  Willis  v.  UnderhiU,  6  How.  896.)  [The 
soundness  of  this  decision  may  justly  be  doubted.]  Where  two  persons  are  sued 
as  husband  and  wife,  for  work,  labor,  and  materials  furnished  to  the  wife,  she 
cannot  be  examined  as  a  witness.  The  husband  alone  is  liable.  {Main  v.  SiO' 
phens,  4  R  D.  Smith,  86.) 

e.  In  an  action  against  husband  and  wife  to  compel  the  application  of  certaiA 
real  property,  standing  in  the  name  of  the  wife,  to  the  payment  of  a  judgment 
recovered  against  the  husband,  upon  the  ground  that  it  in  reality  belongs  to  the 
husband,  and  was  bought  in  the  name  of  the  wife  in  order  to  defraud  the  creditors 
of  the  husband,  the  wife  cannot  be  examined  as  a  witness  by  the  plaintiffk 
{Macondray  v.  Wardle,  26  Barb.  612;  7  Abb.  8.)  But  where  the  husband  is  a 
party  for  conformity  merely,  then  upon  a  complaint  properly  framed,  a  married 
woman  can  be  compelled  to  disclose  every  matter  as  to  her  separate  estate  which 
could  be  properly  inquired  of  if  she  were  a  feme  sole,  {JDraper  v.  Sentingsen, 
16  How.  281.) 

f.  Admissions  made  by  the  wife  are  not  competent  testimony  in  a  suit  against 
husDand  and  wife  to  reach  property  standing  in  her  name,  {ifaeondray  v.  War' 
die,  26  Barb.  612  ;  7  Abb.  8.) 

a.  In  an  action  for  damages  from  the  bite  of  a  d(M[,  declarations  of  the  defend* 
ant^  wife  are  inadmissible  as  evidence  against  the  husband.  {Logue  v.  Link,  4 
£.  D.  Smith,  63.) 

h.  In  an  action  for  a  divorce  on  the  ground  of  adultery,  neither  party  is  a 
competent  witness.  {Smith  v.  Smith,  16  How.  165;  and  see  Sweet  v.  Sweety  id. 
169 ;  Arhorgast  v.  Arborgast,  8  id.  297.)    See  Rule  88. 

t.  In  supplementary  proceedings  on  an  execution  against  the  husband  returned 
unsatisfied,  the  wife  cannot  be  examined  as  a  witness.  {Afidrews  v.  Ntflson,  7 
Abb.  8  note  ;  Copous  v.  Kauffman,  8  Paige,  688.) 

j.  Wife  of  assignor  of  chose  in  action. — ^TTie  wife  of  the  assignor  of  a  chose 
in  action  is  a  competent  witness  for  the  assignee  in  an  aotion  to  recover  such 
assigned  chose  in  action.  (Prince  v.  Down,  2  £.  D.  Smith,  526 ;  Farley  v.  Flani- 
agan,  I  id.  814.) 
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§  890.  [344.]  Eooisting  smta.  A  party  may  examine  his 
adversary  as  a  witness  on  the  tibial. 

A  party  to  an  action  may  be  examined  as  a  witness,  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
parties,  and  for  that  pnrpose  may  be  compelled,  in  the  same 
manner,  and  subject  to  the  same  rules  of  examination  as  any 
other  witness,  to  testify,  either  at  the  trial,  or  conditionally,  or 
upon  commission. 

a.  lliifl  proyision  only  authorizes  the  ezaminfttion  of  an  adverse  party  in 
respect  to  tne  issnea  It  does  not  authorize  his  examination  in  interlocutory 
proceedings.  And  in  a  motion  to  vacate  an  arrest,  the  court  refused  to  issue  a 
commission  applied  for  by  the  plaintiff,  to  examine  two  of  the  defendants,  who 
were  out  of  the  State,  as  witnesses,  for  the  purposes  of  the  motion.  (Huelin  y. 
Ridner,  6  Abb.  19.) 

h.  Meehanic*8  Iten. — ^In  an  action  bronght  by  a  material  man,  to  foreclose  ft 
mechanic's  lien,  the  contractor,  although  a  party  defendant,  is  a  competent  wit- 
ness for  the  plaintiff.    {Ca7inon  v.  Van  Wagner,  2  Abb.  106.) 

€,  ReMtriction  on  party  as  a  loitness, — A  party  to  the  suit  who  is  made  a  wit- 
ness by  statute,  is  to  become  such  under  the  same  requisitions  and  restrictions  as 
any  other  witness.  He  must  be  of  sane  mind,  of  sound  memory,  of  suitable  age, 
willing  to  be  sworn,  and  capable  of  taking  an  oath.  (Arnold  y.  Arnold,  13  Verm, 
870.) 

a.  Production  of  papers  on  wuhpcena  duces. — A  party  to  an  action  may,  at  the 
instance  of  the  adverse  party,  be  compelled  by  the  process  of  subpoena  duces  teeum^ 
&ot  only  to  appear  at  the  trial  and  submit  to  a  personal  examination,  but  to  pro- 
duce papers  and  books  in  his  possession,  precisely  as  any  other  witness  may  be 
80  compelled.  And  a  witness^  when  properly  suopcenaed,  is  as  much  boand  to 
produce  books  and  papers  in  his  possession  as  evidence,  as  to  testify  orally ;  and 
nis  neglect  of  either  is  a  contempt  of  court.  (Bonesteel  y.  Lynde,  8  How.  226 ; 
affirmed  on  appeal  at  the  general  term,  oyerniling  Trotter  v.  Lansing,  7  id.  261 ; 
and  see  Garighe  y.  Zoseke,  6  Abb.  284,  note.) 

e.  .Evidence  on  new  tried. — Laws  of  1847,  ch.  462,  p.  680,  provided  for  the 
examination  of  parties  in  civil  suits;  and  section  6  enacted,  'Mf  a  party  in  any 
suit  shall  be  called  and  sworn  by  the  opposing  party  as  a  witness,  such  party 
shall  be  entitled  to  be  sworn  as  a  witness  in  the  cause  in  any  new  or  second  trial 
of  the  cause,  or  upon  any  appeal  in  such  canse ;  but  in  case  such  party  shall  tes- 
tify on  such  second  or  other  trial  without  being  called  by  the  opposing  party 
first  calling  him,  such  opposing  party  shaU  also  be  entitled  to  oe  sworn  and 
testify  on  such  second  or  other  trial. 

§  391.  [345.]  (AmM  1849.)  Moisting  suits.  Suck  eosam- 
motion  also  dUcwed  hefore  trial.    Proceedings  therefor. 

The  examination,  instead  of  being  bad  at  tbe  trial,  as  pro* 
Tided  in  tbe  last  section,  may  be  had  at  any  time  before  the 
trial,  at  the  option  of  the  party  claiming  it,  before  a  judge  of 
the  court,  or  a  county  judge,  on  a  previous  notice  to  the  party 
to  be  examined,  and  any  other  adverse  party,  of  at  least  five 
days,  unless,  for  good  cause  shown,  the  judge  order  otherwise. 
But  the  party  to  be  examined  shall  not  be  compelled  to  attend 
in  any  other  county  than  that  of  his  residence,  or  where  he 
may  be  served  with  a  summons  for  his  attendance. 
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a.  [SeetioDB  890  and  891  provide  for  fonr  eases  in  .vfaieh  an  adreree  partj  may 
be  examined  ;  (1),  on  the  trial ;  (2),  conditionally ;  (8),  upon  eommiftsion ;  and  (4), 
upon  a  notice  to  be  examined. 

6.  Witnesi  on  the  trial.'^To  examine  an  adverse  party  on  the  trial,  no  order 
is  necessary ;  his  attendance  can  be  compelled  by  service  of  a  subpoena,  in  the 
same  manner  as  any  other  witness. 

e.  Cotiditumal  examinaiion, — ^To  examine  an  adverse  party  conditionally,  no 
liirther  or  other  notice,  order,  or  summons  is  necessary  than  is  required  on  the 
oonditional  examination  of  any  other  witness.  As  in  the  ease  of  a  witness  not  a 
party,  the  examination  may  l>e  had  before  a  referee,  if  the  facts  oalling  for  it 
exist     See^  Gonditi&nal  examination,  post 

d.  Commitnon, — To  procure  the  examination  of  an  adverse  party  on  a  e<»n- 
mission,  the  like  proceedings,  and  no  others,  are  necesBary  as  in  the  ease  of 
another  witneask 

0.  On  notice. — ^The  examination  of  an  adverse  party  on  notice,  may  be  either 
(1),  on  a  notice  of  five  days;  (2),  on  such  a  notice  as  a  judge  may  order.  (1)  A  no- 
tioe  of  five  days  is  to  be  given  the  adverse  party  not  to  attend  and  be  examined, 
but  that  he  will  be  examined  before,  a  certain  judge  of  the  court,  or  county 
Judge,  at  the  certain  lime  and  place  mentioned  in  the  notice.  This  notice  has  no 
potency  to  compel  the  adverse  party  to  attend.  To  compel  his  attendance  he 
must  be  served  with  a  Bummons,  in  toe  form  and  served  in  the  ssme  manner  as  a 
summons  to  a  witness  not  a  party,  to  attend  and  be  examined  conditionally. 
Where  the  notice  is  of  five  days,  no  order  whatever  is  necessary  or  proper.  On 
the  appearance  of  the  parties,  the  examination  is  subject  to  the  control  of  the 
judge.  The  attendance  of  the  party  cannot  in  any  event  under  a  proceeding  on 
a  notice,  be  reauired  before  a  referee.  (2.)  If  the  party  desiring  the  examination 
can  show  "  good  cause  "  for  requiring  it  to  be  had  on  a  shorter  notice  than  five 
days,  then  a  judge  may  order  toat  the  notice  be  of  such  a  length  of  time  as  he 
may  see  fit  The  order  merely  determines  the  length  of  the  notice.  It  does  not 
require  the  attendance  of  the  adverse  party;  and  his  attendance  can  only  be  com- 
pelled by  a  summons,  as  in  the  ease  wnere  a  five  days*  notice  is  served.] 

/.  No  order  for  examination  necessary, — ^AU  that  is  necessary  for  one  party  to 
obtain  the  examination  of  an  adverse  party,  is  to  give  such  adverse  party  a  pre- 
vious notice  to  be  exnmined,  of  at  least  five  days,  and  the  only  case  in  which  an 
order  is  necessary  is,  where  the  party  seeking  the  examination  wishes  it  to  be  had 
on  a  shorter  notice  than  five  day&  On  one  party  to  a  suit  being  served  by  his 
adversary  with  a  previous  notice  of  five  days  to  attend  and  be  examined,  and  a 
summons,  and  on  being  paid  the  usual  fee  payable  to  a  witness  subpcBoaed  to 
attend  a  trial,  it  is  his  duty  to  attend  and  submit  to  be  examined ;  and  on  his 
making  default  in  either  of  these  particulars,  he  will  be  liable  to  be  punished  aa 
for  a  contempt,  and  to  have  his  pleading  struck  out  {Taggard  v.  Gardner, 
2  Code  R.  82 ;  Draper  v.  Eenningsen,  1  Bosw.  614 ;  Gaiaghe  v.  JjaroehB,  14  How. 
468 ;  Leeds  y.  Brown,  6  Abb.  418.) 

^.  Examination,  at  what  stage  ofUie  action. — ^The  examination  cannot  be  had 
nntil  after  issue  joioed.  {Chichester  v.  Livingston,  1  Code  Rep,  K.  S.,  109; 
8  Sand.  718;  8%egdam  v.  Suydam,  11  How.  618.) 

h.  The  examination  is  a  matter  of  fight. — ^The  examination  of  an  adverse  party 
before  trial,  provided  for  by  section  891,  is  a  matter  of  right.  {Qreen  v.  Wood 
8  Abb.  277 ;  16  How.  888.)  If  the  judge  has  discretion  to  refuse  the  examination 
before  trial,  for  good  cause  shown,  it  is  not  good  cause  for  such  refusal  that  the 
party,  sought  to  be  examined,  prefers  to  testify  at  the  trial,  and  offers  to  stipu- 
late that  he  will  then  attend  for  that  purpose.    (/dL) 

i.  Appealable  order. — An  order  refusing  an  examination,  onder  section  891,  is 
appealable.  (Green  v.  Wood,  6  Abb.  277;  16  How.  888.)  In  which  case  the 
order  refusing  the'^examination  was  reversed  on  appeal 

See  note  to  section  890. 

§  392.  [346.]    (Am'd  1849.)    Existing  suits.    Party,  how 
compelled  to  attend. 

The  party  to  be  examined,  as  in  the  last  section  provided, 
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may  be  compelled  to  attend,  in  the  same  manner  as  a  witness 
who  is  to  be  examined  conditionally;  and  the  examination 
shall  be  taken  and  filed  by  the  judge  in  like  manner,  and  may 
be  read  by  either  party  on  the  trial. 

a.  Compelling  attendance, — ^Tbe  attendance  of  the  witness  cannot  be  compelled, 
except  upon  a  summons  (BUecker  v.  Carroll^  2  Abb.  82 ;  Draper  y.  Henningien,  1 
Boew.  614;  Garighe  y.  Laroche,  14  How.  462;  S.  C,  6  Abb.  284,  note;  Jarvie  y. 
Clarke^  12  N.  Y.  Leg.  Obs.  129);  and  on  payment  of  his  fees  as  a  witness  for 
attending.  (Taggard  y.  Oardtier,  2  Code  Rep.  82;  Draper  y.  Henningeen,  1 
Bosw.  614.) 

§  393.  [348.]  (Am'd  1849.)  Eciathig  suits.  Testimony  of 
farf/y  niay  be  rebutted. 

The  examination  of  the  party,  thus  taken,  may  be  rebutted 
by  adverse  testimony. 

5.  Contradicting  party  as  a  mtne$8, — A  party  who  calls  his  adyersary  as  a. 
witness,  thereby  represents  him  as  worthy  of  credit,  and  cannot  afterwards 
impeach  him  by  showing  either  that  his  general  character  for  truth  is  had,  or 
that  he  has  made  preyioas  contradictory  statements.  {Pickard  y.  Colline,  28 
Barb.  444.)  Bat  he  may  proye  a  fact  to  be  otherwise  than  his  adyersary  has 
testified  to  {id;  Parsone  v.  Suydam^  8  E.  D.  Smith,  275;  Muir  y.  Culy,  10  Up. 
Can.  Q.  B  R.  821 ;  Armstrona  y.  Clark,  2  Code  K  148);  and  he  may  do  this  by 
proying  admissions  of  such  adyersary.     {Id) 

§  394.  [347.]  (Am'd  1849.)  EdaUng  mits.  Effect  of 
refusal  to  testify. 

If  a  party  refuse  to  attend  and  testify  as  in  the  last  four 
sections  provided,  he  may  be  punished  as  for  a  contempt,  and 
his  complaint,  answer,  or  reply,  may  be  stricken  out. 

e.  The  proeeedingrs  to  punish  for  a  contempt,  or  strike  out  a  pleading,  must  be 
based  on  affidayits,  to  be  seryed  with  a  notice  of  motion  of  eight  days.  {Hewlett  v. 
Drown,  1  Bosw.  656.)  A  party  cannot  be  punished  for  a  contempt,  for  refusing 
to  attend  and  testify  on  tne  mere  seryice  of  a  notice  to  attend,  without  any 
summons,  and  without  payment  of  his  fees  as  a  witness.    {Id) 

d.  Where  one  of  seyeral  defendants  was  subpoBoaed  to  appear  before  a  county 
judee,  for  an  examination  on  behalf  of  the  plaintiffs,  and,  on  the  day  appointed, 
made  default  without  any  sufficient  excuse,  but  it  not  appearing  that  the  plain- 
tiff or  any  of  the  parties  were  in  attendance  on  said  day,  nor  any  reason  given 
why  they  were  not, — ^held  that  the  defendant  was  not  in  contempt,  and  that  the 
inference  was  that  the  plaintiff  had  abandoned  the  proceeding.  {Gardiner  y. 
Peterson,  14  How.  518.) 

e.  In  Anderton  y.  Johnson  (1  Code  Rep.  95 ;  1  Sand.  718),  after  an  issue  on  a 
joint  defence,  the  plaintiff  obtained  an  order  for  one  of  the  defendants  to  show 
cause  why  he  should  not  be  examined  as  a  witness  in  the  cause  before  the  triaL 
The  order  was  silent  as  to  what  would  be  the  consequence  if  he  failed  to  show 
cause.  The  defendant  failed  to  show  cause,  and  the  plaintiff  took  an  order 
reciting  the  former  order  and  defendant's  default,  and  airecting  him  to  attend 
on  the  service  of  a  subpoena,  at  a  time  designated,  and  submit  to  be  examined,  or 
in  default,  that  his  defence  should  be  stricken  out.  The  defendant  appealed 
from  this  order;  and  it  was  set  aside  as  not  authorized  by  the  first  order;  and 
the  court  said  that  on  a  default  under  the  first  order  the  plaintiff  could  ask 
nothing  more  than  it  contemplated  in  terms ;  besides,  to  give  effect  to  the  order 
would  be  to  strike  out  a  joint  defence,  and  thus  to  punish  parties  who  had  com- 
mitted no  offence. 
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See  note  to  eeetion  891. 

€L  Id  Bennett  v.  Hall  (10  N.  Y.  Leg.  Obe.  191),  it  appeared  the  defendant  wma 
■nbpoBnaed  on  Saturday  to  attend  to  be  ezamioed  on  the  following  Taesdar*  and 
in  purBQanee  of  previous  arrangement  he  sailed  for  California  on  the  B^fonday 
preceiUng.  A  motion  for  an  order  to  strike  ont  the  answer  for  his  non-attendanee 
denied. 


§  395.  [349.]  (Am'd  1849.)  JStigting  wits.  Testimony 
ly  a  party  not  responsive  to  the  inquiries^  may  be  rebutted  by 
the  oath  of  the  party  calling  him. 

A  party  examined  by  an  adverse  party,  as  in  this  chapter 
provided,  may  be  examined  on  his  own  behalf,  in  respect  to 
any  matter  pertinent  to  the  issue.  Bat  if  he  testify  to  any 
new  matter,  not  responsive  to  the  inquiries  pnt  to  him  by  the 
adverse  party,  or  necessary  to  explain  or  qualify  his  answers 
thereto,  or  discharge  when  his  answers  would  charge  himself 
such  adverse  party  may  offer  himself  as  a  witness  on  his  own 
behalf,  in  respect  to  such  new  matter,  and  shall  be  so  received. 

5.  Where  the  defendant  on  the  trial  of  a  eanie  called  the  plaintiflTas  a  witness 
and  in  reply  to  a  question  put  to  him  6y  the  court,  the  plaintiff  testified  to  new 
matter,  going  beyond  the  point  to  which  he  was  examined  by  his  adventary,  it 
was  held,  that  tne  defendant  was  entitled  to  offer  himself  as  a  witness  for  the 
purpose  of  answering  such  new  rostter.    (MyerM  y.  McCarthy^  2  Sand.  899.) 

e.  In  an  action  on  a  contract  by  which  tbe  defendant  agreed  to  make  a  quan- 
tity of  scythe  snaths  for  the  plaintiff  within  a  specified  time,  the  plaintiff  caUed 
the  defendant  as  a  witness,  who  testified  that  he  did  not  within  the  time  specified 
make  any  scythe  snaths  for  the  plaintiff.  On  cross-examination  by  his  own 
counsel  he  testified  that  the  reason  he  did  not  make  the  snaths  was  that  he  was 
under  no  obligation  to  make  any,  as  he  had  made  no  sgreement  with  the  plain- 
tiff, but  was  working  merely  as  an  experiment, — held,  that  the  defend snt  had 
not  been  examined  on  his  own  behalf  to  any  new  matter,  so  as  to  entitle  the 
plaintiff  to  be  examined  as  a  witness  in  his  own  behalt  (Chamherlain  y.  Samil' 
imi,  18  Barb.  824.) 

d.  Where  the  defendant  has  by  his  answer  set  up  a  counter-claim,  and  on  the 
trial  the  plaintiff  calls  him  as  a  witneas,  and  he  in  addition  to  proving  the 
plaintiff's  demand,  proyed  the  counter-claim  set  up  in  the  answer,  held,  that  the 
plaintiff  might  offer  himself  as  a  witness  to  contradict  the  defendant  (HarpeU  r. 
inotyt,  8  EL  D.  Smith,  566 ;  1  Abb.  144;  Anon.  8  id.  102.) 

§  396.  [360.]  Hdstin^  suits.  Persons  for  whom  action  is 
brought^  or  defended^  may  be  examined. 

A  person  for  whose  immediate  benefit  tbe  action  is  prose- 
cuted or  defended,  though  not  a  party  to  the  action,  may  be 
examined  as  a  witness,  in  the  same  manner,  and  subject  to  the 
same  rules  of  examination  as  if  he  were  named  as  a  party. 

Who  are  regarded  as  "  persons  for  whose  immediate  benefit  a  suit  is  pro- 
secuted or  defended  "f    See  note  to  section  899. 

§  397.  (Am'd  1861—185-2.)  Edsting  suits.  Examinatim 
of  co^laintiff^  or  co-defenda/nt. 

A  party  may  be  examined  on  behalf  of  his  co-plaintiff  or 
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of  a  co-defendant,  jas  to  any  matter  in  which  he  is  not  jointly 
interested  or  liable  with  such  co-plaintiff  or  co-defendant,  and 
as  to  which  a  separate  and  not  joint  verdict  or  judgm^it  can 
be  rendered.  And  he  may  be  compelled  to  attend  in  the  same 
manner  as  at  the  instance  of  an  adverse  party ;  but  the  exam- 
ination thus  taken  shall  not  be  used  in  the  behalf  of  the  party 
examined.  And  whenever  in  the  case  mentioned  in  sections 
three  hundred  and  ninety  and  three  hundred  and  ninety-one, 
one  of  several  plaintiflEs  or  defendants,  who  are  joint  con- 
tractors, or  are  united  in  interest,  is  examined  by  the  adverse 
party,  the  other  of  such  plaintiffs  or  defendants  may  offer  him- 
self as  a  witness  to  the  same  cause  of  action,  or  defence,  and 
shall  be  so  received. 


a.  In  an  aotion  on  a  promissory  note,  made  by  the  defendants,  who  were 
partners,  the  defence  was  usury,  and  after  the  plaintiffs  bad  proved  their  case, 
counsel  for  the  defence  offered  Wilbur,  one  of  the  defendants,  as  a  witness  for  his 
co-defendant  The  plaintiffs  objected  to  Wilbur's  being  admitted  to  testify,  and 
the  court  sustained  the  objection.  (Farmers  and  Mechanics*  Bank  v.  Wilbur  <t 
Radiey^  2  Code  Rep.  88.)  But  the  general  term  held  otherwise,  and  granted  a 
new  trial.    (1  Code  Rep.,  N.  S.,  pi.) 

b.  In  an  action  for  a  breach  of  contract,  alleged  by  the  plaintiffs  to  be  the 
joint  contract  of  the  defendants  Doe  and  Roe,  one  of  the  defendants  (Doe)  Uiade 
DO  answer,  and  judgment  for  want  of  an  answer  was  taken  against  him  ;  the 
other  defendant  answered  separately,  denying  that  the  contract  declared  on  was 
the  joint  contract  of  him  and  the  other  defendant.  On  the  trial  Doe  was  ex- 
amined as  a  witness  for  the  plaintiff,  and  testified  that  the  contract  was  made 
jointly  by  him  and  the  other  defendant.  Roe.  When  the  plaintiff  had  closed  his 
case,  the  defendant  Roe  was  offered  as  a  witness  on  his  own  behalf,  for  the 
purpose  of  contradicting  the  evidence  of  Doe,  and  testifying  that  the  alleged 
eonlract  was  not  the  joint  contract  of  the  defendants..  The  admission  of  this 
evidence  was  objected  to  by  the  plaintiff;  but  the  objection  was  overruled,  the 
evidence  received,  and  the  defendant  Roe  had  a  verdict  in  his  favo?.  (Conistock 
V.  Roe,  2  Code  Rep.  140;  S.  C.  2  Sand.  706.) 

c.  In  Parsons  v.  Pierce  (8  Code  Rep.  177),  and  Finch  v.  Cleveland  (10  Barb. 
290),  it  was  held  that  in  actions  for  tort  commenced  under  the  code,  one  defend- 
ant may  be  called  as  a  witness  on  behalf  of  his  co-defendant.  And  in  Parsons  v. 
Pierce^  it  was  farther  held,  that  in  actions  commenced  before  the  code  went  into 
effect,  one  defendant  may  call  Ills  co-defendant  as  a  witn(>ss,  but  he  can  t^-stify 
only  to  such  facts  as  would  entirely  acquit  the  party  calling  him.  He  cannot 
give  testimony  to  affect  the  amount  of  damages  merely.     ^^  post  630,  e. 

d.  In  Selkirk  v.  Waters  (1  Code  Rep.,  N.  S.,  36),  it  was  held  tliat  one  co-defend- 
ant is  a  competent  witness  for  another  in  all  joint  and  several  actions  whether  on 
contract  or  tort,  and  in  all  actions  where  a  separate  judgment  could  be  rendered 
in  favor  of  the  co-defendant,  provided  the  defendant  called  as  a  witness  is  not 
disqualified  by  reason  of  interest. 

c  In  Johnson  v.  Wilson  (in  note  1  Code  Rep.,  N.  S.,  40),  the  New  York  com- 
mon pleas  held  that  one  co-defendant  could  not  be  examined  for  another  in  an 
action  on  a  joint  liability,  whether  on  contract  or  in  tort ;  and  the  same  was  held  in 
Frost  V.  Hanford{l  E.  D.  Smith,  MOi 

/.  In  the  superior  court,  Sandford,  Mason,  and  Campbell,  JJ.,  at  general  term 
held,  that  in  an  action  on  a  joint  and  several  bond  against  three  delendants,  one 
of  them  being  principal  and  the  others  sureties,  the  paities  defendant  might  be 
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examined  at  witnesBes  for  each  other.    (Mayor,  dc^  ^  N,  T,  t.  Pric€y  1  Code 
Rep.,  N.  S.,  85;  4  Sand.  616  ) 

a.  In  aD  action  for  damages  arising  from  a  false  warranty,  one  of  seyeral  de- 
fendants may  be  called  as  a  witness  by  and  on  behalf  of  his  co-defendants.  (H^- 
man  t.  Dord,  1  Code  Rep.,  N.  S.,  331 ;  12  Barb.  S36.) 

h.  In  an  action  against  two  defendants  as  makers  of  a  joint  and  9wereU 
promissory  note,  one  defendant  cannot  examine  the  other  as  a  witness  to  estab- 
lish the  defence  of  usury.  {My  y.  MUUTj  1  Abb.  241.)  Semble,  that  if  the 
action  had  been  on  a  several  and  not  foint  note,  one  defendant  might  have 
examined  the  other  as  a  witneaa  to  establish  the  defence  of  usury,  or  any  other 
defence.     (76.) 

e.  In  an  action  for  assault  and  battery,  and  in  all  other  actions  of  tort^  a  yar- 
dict  and  judgment  may  be  rendered  in  fayor  of  one  and  against  another  defendant ; 
t)iat  is  a  verdict  or  judgment  separate  and  not  joint  may  be  rendered  in  such 
actions;  one  defendant  may  be  examined  for  his  co-defendant  as  to  any  matter 
as  to  which  a  separate  and  not  joint  verdict  or  judgment  may  be  rendered,  and 
as  to  any  matter  in  which  he  is  not  jointly  interested  or  liable  with  such  co-de* 
fendant.  In  all  actions  a  defendant  is  a  competent  witness  for  his  co-defendantw 
His  admissibility  as  a  witness  cannot  be  questioned,  but  he  is  restricted  as  to  the 
subject-matter  of  his  examination.  If  any  question  is  asked  tending  to  establish 
a  defence  of  which  the  ao  defendant  cannot  separately  avail  himself,  the  plaintiff 
is  at  liberty  to  object,  and  the  court  must  exclude  it  Where  a  witness  is  called 
to  the  stand  who  is  competent  to  be  sworn  and  to  testify  to  some  matters^  but 
who  may  not  speak  to  other  matters,  it  is  not  proper  to  object  to  his  eompe- 
tency  g^^nerally  and  exclude  him.  {Beetle  y. Finch,  9  How.  890;  1  Kern.  128;  and 
to  the  like  effect  is  MvMon  v.  Hegeman,  in  Court  of  Appeals,  see  9  How.  388, 
overruling  Munton  v.  Hegeman,  6  id,  223;  10  Barb.  112;  and  see  Eno  v.  DU 
Veehio,  4  Duer,  58 ;  Monl/art  v.  ITiwhes,  8  R  D.  Smith,  591.^ 

d.  The  question  has  arisen  whether  a  defendant  when  called  to  testify  for  his 
co-defendant  can  be  examined  to  mitigate  the  amount  of  damages  as  against  the 
defendant  for  whom  he  testifies.  •  •  *  He  is  jointly  interested,  because  the 
damages  are  indivisible.  There  can  be  but  one  verdict,  and  for  one  amount, 
against  all  those  -found  guilty.  *  *  *  *  If,  however,  the  case  made  out 
against  the  defendant  who  is  called  as  a  witness  be  a  doubtful  one,  I  see  no 
objection  to  receiving  thia  testimony  to  mitigate  damages  for  his  co-defendants, 
under  proper  instructions  to  the  jury  to  consider  it  if  they  acquit  the  witness,  and 
to  reject  it  if  they  find  him  guilty.  (Parker,  J.,  Sealer.  F^neh^  supra.)  See  ante  529  e. 

s.  Now,  there  can  be  no  possible  case  [in  tort]  in  which  a  party  may  not  offer 
his  co-plaintiff  or  co-defendant  as  a  witness,  and  have  him  received.  For  there 
is  no  case  in  which  a  separate  judgment  may  not  be  rendered  for  one  plaintiff 
or  defendant  and  against  anotner.  The  party  therefore,  is  in  all  cases,  when 
offered,  to  be  admitted  as  a  witness.  Having  been  admitted  and  sworn,  his  exa- 
mination is  to  be  restricted  to  "  matters  in  which  he  is  not  jointly  interested  or 
liable  wiih  the  co-plaintiff  or  co-defendant**  who  has  called  him.  The  practice 
suggested  in  the  leading  opinion  of  Beale  v.  F^neh  (supra),  of  receiving  the  testi- 
mony of  parties  de  bene  esse  in  '*  doubtful  oases,**  and  then  instrueting  the  jury 
that  if  they  acquit  the  witness,  and  thus  find  him  competent,  they  should  con- 
sider the  testimony,  and  if  they  convict  him  then  reject  the  testimony,  can  never 
be  tolerated.  (Harris,  J.,  Lefever  v.  Brighom,  10  How.  885.)  In  an  action 
on  contract,  a  defendant  offered  as  a  witness  for  his  co-defendant  may  be  rejected 
without  being  sworn,  if  he  is  only  to  be  examined  as  to  a  matter  in  which  he  is 
jointly  interested  with  the  party  calling  him.  (Oily  B'k  of  Columhue  v.  Bruee^ 
17  N.  Y.  507.)  So  held  where  the  defendant  was  offered  to  prove  that  the  sig- 
nature of  his  co-defendant  to  their  joint  and  several  promissory  note  given  for 


appears 

pleadings  that  neither  of  them  can  be  allowed  to  testify  to  any  matter  in  issue, 
f  Ward  V.  Woodhum,  27  Barb.  346.)  Thus,  where ^in  an  action  against  three  de- 
fendants for  the  recovery  of  personal  property,  it  appeared  there  was  no  issue 
involving  anything  personal  to  either,  but  the  only  defence  was  a  joint  defence, 
held  that  neither  defendant  could  be  allowed  to  testify  for  the  defence,  and  it 
was  useless  to  have  either  defendant  sworn.    {Id.) 
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a.  Where  in  an  action  of  foreclosure  the  mortgagor  and  his  grantee  are  made 
defendants — the  latter  only  answerios ;  the  mortffagor  is  not  a  competent  wit- 
ness for  the  grantee  to  prore  usury.    (Warden  y.  Buell,  18  How.  256.) 

b.  Where  in  an  action  of  trespass  affaiust  two  for  cutting  timber,  the  defend- 
ants alleged  that  one  of  them  purchased  the  timber  of  the  plaintiff,  and  employed 
the  other  to  aid  in  cuttios  ana  carrying  it  away,  held  that  neither  defendant  was 
a  competent  witness  for  Uie  other  to  proye  the  purchase  of  the  timber.  {Dean  y. 
Thomtont  8  Eernan,  266.) 

c.  Where  a  defendant  has  no  separate  defence  in  an  action  on  a  joint  contract, 
a  CO-  defendant  is  incompetent  as  a  witness.    (King  y.  Lowryt  20  Barb.  688.^ 

ct  In  an  action  against  two  or  more  to  recoyer  damages  for  wrongfully  aetain- 
ing  personal  property,  each  defendant  is  a  competent  witness  for  his  co-defendant 
{Gardner  y.  Jiinlesff  19  Barb.  817.) 

e.  Where  two  joint  makers  of  a  note  and  two  joint  indorsers  of  a  note,  are 
sued  in  one  action,  the  makers  are  competent  witnesses  for  the  indorsers  and  the 
indorsers  for  the  makers;  but  one  maker  is  not  competent  to  testily  for  the  other, 
nor  oneindorser  for  the  other.  {Finny.  Chi$tin,  2  Abb.  191 ;  8  £.  D.  Smith,  882.) 

/.  In  a  partition  suit  each  defendant  has  a  distinct  interest,  and  has  a  right  to 
examine  any  other  defendant  as  a  witness  in  respect  of  such  interest ;  and  that, 
too,  whether  the  party  called  to  testify  be  or  be  not  a  married  woman,  or  the 
husband  of  a  married  woman.  {Rogert  y.  M'Lean,  Supreme  Court,  First  District, 
General  Term,  February,  1857.)    See  anU^  524,  dL 

a.  Where  on  the  trial  of  an  action  against  two  persons  for  a  joint  assault,  no 
eyidence  appears  against  one  of  them,  he  is  entitled  to  be  discharged,  and  may  be 
a  witness  for  his  co-defendant    {Lobar  y.  Koplin,  4  Copos.  547.) 

h.  Defendants  may  be  "  united  in  interest"  in  respect  to  a  matter  involved  in 
the  issue?,  though  not  sued  as  partners  or  joint  contractors.  (Buchanan  v.  Mor- 
rell,  1  BoBW.  602.) 

j.  In  an  action  against  two  defendants  on  a  joint  and  several  promissory  note, 
neither  defendant  can  be  examined  as  a  witness  in  behalf  of  the  other  to  prove 
payment     {NevaU  y.  Salmon,  22  Barb.  647.) 

k.  In  an  action  by  A  and  some  of  his  creditors,  against  B,  to  whom  A  bad  pre- 
viously assigned  his  property  for  the  benefit  of  his  creditors,  charging  B  with 
fraud  and  gross  negligence  in  the  sale  of  the  assigned  property,  and  asking  that 
he  might  be  decreed  to  account  for  the  true  value,  A  cannot  be  examined  as  a 
witness  on  behalf  of  his  co-plaintiffs.     {Brahmt  y.  Joyce,  5  Duer,  16.) 

/.  When  a  party  is  examined  as  a  witness  on  his  own  behal(  and  the  opposite 
party  objects  generally  that  the  plaintiff  cannot  be  a  witness,  the  objection  will 
not  avail  if  any  part  of  the  testimony  is  competent  {Bichardson  v.  Wilkins,  19 
Barb.  510;  Anon,  8  Abb.  102.  See  notes  to  sections  890,  899,  and  the  amend- 
ment of  section  899  in  1860.) 

Chapter  VII. 

Examination  of  Witnesses.* 

§  398.  [351.1  Existing  suits.     Interested  witness, 
Ko  pei'son  onered  as  a  witness,  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action. 

*  Confe$8ton»  to  clergy. — "No  minister  of  the  gospel,  or  priest,  of  any  denom- 
ination whatsoever,  shall  be  allowed  to  disclose  any  confessions  made  to  him,  in 
his  professional  character,  in  the  course  of  discipline  enjoined  by  the  rules  or 
practice  of  such  denomination.    (2  R.  S.  508,  a.  91.) 

Knowledge  acquired  by  phyeician. — No  person  duly  authorized  to  practice 
physic  or  surgery,  shall  be  allowed  to  disclose  any  information  which  he  may 
have  ac(j[uirea  in  attending  any  patient,  in  a  professional  character,  and  whicn 
information  was  necessary  to  enable  him  to  prescribe  for  such  patient  as  a  physi- 
cian, or  to  do  any  act  for  him  as  a  surgeon.  {Id.  sec.  92 ;  Ifanford  v.  ffan/ord,  8 
£dw.  Ch.  R.  468.)  But  a  physician  consulted  as  to  the  means  of  doing  an  unlaw- 
ful act.  such  as  procuring  an  abortion,  is  not  excused  from  answering.  (21  Wend. 
79.)  The  statute  does  not  prevent  the  physician  of  a  deceased  person  giving 
•  evidence  in  a  testamentary  cause,  concerning  the  probate  of  the  will  of  such  de- 
cedent   The  statute  does  not  establish  a  general  and  absolute  prohibition  of  such 
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§  399.  [352.]  (Ara'd  1851—1857—1868—1859—1860.)  ExiHin^ 
suits.    JSxamination  of  parties  to  the  action,  <&c.     Husband  and  wife, 

A  party  to  an  action  or  special  proceeding^  including  proceedings  in  Sur- 
rogates^ Courts^  and  proceedings  for  the  summary  recovery  of  the  posses- 
sion of  landf  may  be  examined  as  a  witness  on  his  own  behalf j 
or  in  behalf  of  any  oth^r  party,  in  the  same  manner  and  subject  to 
the  same  rules  of  examination  as  any  other  witness  ;  except  that  a  party 
shall  jwt  be  examined  against  parties  tvho  are  representatives  of  a  deceased 
person,  in  respect  to  any  transactions  had  personally  between  the  deceased 
person  and  the  untness  ;  and  except^  also,  that  neither  husband  nor  wife 
shall  be  required  to  disclose  any  communication  made  by  one  to  the  other, 

a.  The  amendment  of  1860  Bimplifies  the  lav  on  this  subject,  and  removes  the 
necessity  for  considering  the  numerous  and  perplexing  questioos  which  arose  upon 
the  constmotion  of  this  section  as  it  previously  stood.  It  probably  in  effect  modi- 
fies section  897,  removing  the  difficulties  that  have  occurred  in  construing  that 
section. 

6.  Where  the  action  is  against  the  survivor  of  a  firm  (as  such)  which  at  the 
time  the  transaction  occurred  consisted  of  three  persons,  and  two  of  such  persons 
are  dead,  semble  the  plaintiff  otay  be  examined  on  his  own  behall  {Bitiell  v.  Hamlin, 
8  Bosw.  888  ;  Bigelow  v.  Mallory,  17  How.  427.) 

testimony  in  all  cases,  but  secures  a  personal  privilege  to  the  party,  or  his  repre- 
sentatives, which  may  be  waived;  and  if  sucn  privilege  be  waived,  the  witness 
cannot  object  to  testify.  {In  the  matter  of  Harriton,  deceased,  I  Bradford's  Surro- 
gate Rep.  221.} 

cL  Metropolitan  police, — A  subpoena  from  a  civil  court  cannot  be  served  on  any 
person  holding  office  under  the  Metropolitan  Police  act,  while  such  person  is 
actually  on  duty.    (Laws  1857,  ch.  669,  s.  18.) 

^Examination  of  witneseet  and  parties  on  commiseion. 

The  examination  of  witnesses  and  parties  out  of  the  State,  on  commission, 
is  provided  for,  2  R.  S.,  398  to  897,  and  Code,  s.  890.    The  material  psrts  of  the  J 

statute,  and  the  decisions  thereon,  are  given  below.  Tbe  articles  of  the  revised 
statutes  relative  to  taking  testimony  out  of  the  State,  only  applied  to  actions  at 
common  law ;  the  court  of  chancery  had  the  power,  independently  of  any  statute, 
(^roirn  V.  Southworth,  9  Paige,  861.) 

ComiRtMton,  in  what  cases. 

On  an  issue. — When  an  issue  of  fact  has  been  joined  in  any  action  in  a  court 
of  record,  and  it  appears,  on  the  application  of  either  party,  that  any  witness  (or 
party,  2  Sand.  640;  1  Code  Rep.  128;  Fairbanks  y.  Dregeni,  16  How.  187;  17 
How.  268;  Biaelowv.  Mallory,  17  How.  427;  Block  v.  Haass,  8  Abb.  836;  Stuke 
Y.  Andre,  9  Abb.  420)  not  residing  within  tbe  State,  is  material  in  the  prosecution 
or  defence  of  such  action,  the  court  may,  upon  such  terms  as  it  shall  think  proper, 
award  a  commission  to  one  or  more  competent  persons,  authorizing  them,  or  any 
one  of  them,  to  examine  such  witness  [or  party]  on  oath,  upon  the  interrogatories 
annexed  to  such  commission,  to  take  and  certify  the  depositions  of  such  witness^ 
and  to  return  the  same  according  to  the  directions  given  with  such  commbsion. 

Supplementary  proceedings,  Ac. — A  commission  would  not,  prior  to  the 
amendment  of  1860,  be  allowed  in  proceedings  before  referees  under  a  special 
statute  (18  Wend.  464);  nor  in  supplementary  proceedings  (14  How:  62). 

Resident  witness. — A  commission  niay  issue  to  a  n'on-resident  witness,  though 
his  domicile  be  within  the  State.    (1  Wend.  66.) 

In  t}i€  discretion  of  the  court. — It  is.  in  the  discretion  of  the  court  to  grant 
or  refuse  the  commission  (4  Sand.  676 ;  3  Johns.  Cas.  137 ;  2  Sand.  683 ;  3  Code 
Rep.  202);  and  if  the  opposite  party  shows  any  reasonable  ground  for  denying 
the  motion,  the  court  will  order  the  party  applying  for  the  commission  to  disclose 
by  affidavit  what  he  expects  to  prove  (8  Code  Rep.  234),  and  may  then,  in  its  dis- 
ereUon,  ^rant  the  rule  either  absolutely  or  conditionally,  unless  the  adverse  party 
will  admit  the  facts  sought  to  be  proved  (7  Cow.  869) ;  and  he  must  admit  the 
facts,  not  that  the  witness  will  testify  to  such  facts.    (1  Sand.  687.) 

On  a  mo^ton.— When  there  ^all  be  a  motion  or  other  proceeding  in  the 
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supreme  court,  in  which  it  shall  be  oeeessftiT  for  either  party  to  haye  the  dapo- 
sition  of  any  witness  who  shall  have  refused  yoluntarily  to  make  his  deposition, 
the  court  may  direct  a  commission  to  be  issued  to  one  or  more  persons,  in- 
habitants of  the  county  in  which  such  wituf'ss  resides,  to  take  his  testimony. 
8uch  witness  may  be  subpcsnaed  to  attend  and  testify  before  such  commissioners, 
in  the  same  manner  as  before  referees,  and  with  the  like  effect ;  and  obedience 
to  such  eubpoona  shiJl  be  enforced  in  the  same  manner.  (2  R.  S.,  4th  ed  785, 
88.  24,  26.) 

a.  Co-defendant. — One  of  three  defendants  ,8ued  jointly  in  an  action  on  con- 
tract, may  (at  least  for  some  purposes)  be  a  competent  witness  for  his  co-defendants; 
and,  therefore,  where  of  three  defendanta  in  action  on  Contract,  only  two  defend- 
ants appeared  and  answered,  held,  that  those  two  were  entitled  to  a  commission 
to  examine  the  third  defendant  as  witnes&  {Shufelt  y,  Fotoera,  10  How.  286; 
Bee  nost  640,  d,) 

o.  Adverse  parties, — On  motion  hj  the  defendant  to  examine  the  plaintiff  as 
a  witness,  the  latter  residing  in  the  State  of  Pennsylvania, 'and  more  than  one 
hundred  miles  from  the  city  of  New  York,  the  superior  court  said,  "There  is  no 
doubt  that  the  commission  ought  to  issue  in  this  case,**  and  granted  the  motion. 
(Broehoay  y.  Stanton,  1  Code  Bep.  128 ;  Zid,  206.) 

Who  may  issue  Commission, 

c.  Commissions  to  take  testimony  out  of  the  State  may  be  granted  either  by 
the  court  in  term,  or,  if  the  action  be  in  the  supreme  court,  by  a  judge  at  cham- 
bers during  vacation.  But  this  latter  power  cannot  be  exercised  by  any 
recorder  of  a  city,  or  judge  of  any  county  court    (2  B.  S.  4th  ed.  638  [394], 

8.12. 

d  A  commission  may  also  issue  out  of  the  marine  court  (Laws  of  1862,  p.  648, 
a.  8),  and  the  district  courts  of  the  city  of  New  York.  (Laws  of  1867,  ch.  844,  s.  80.) 

Motion  /or  Commissionf  when  and  how  made, 

e.  The  motion  for  a  commission  must  be  made  in  the  district  in  which  the 
action  is  triable,  or  in  the  county  adjoinine  that  in  which  it  is  triable.  (Sturgess 
y.  Weed,  13  How.  180;  Neweombe  \,  Reed,  14  id,  100;  JErwin  y.  Voorhiee,  26 
Barb.  127.) 

/.  An  order  for  a  commission  taken  by  default,  is  not  a  nullity  because  the 
motion  papers  do  not  disclose  the  name  of  the  county  in  which  the  action  is  to 
be  tried.  If  necessary  to  show  the  place  of  trial,  it  can  only  be  to  show  that  the 
motion  is  made  in  the  proper  county.  {Blackman  y.  Van  Inwagen,  1  Code  Rep., 
N.  S.,  80. 

/.  The  application  is  founded  on  an  afBdavit,  Btating  that  the  caose  is  at  issue, 
the  names  of  the  witnesses,  except  where  thiir  names  are  unknown  (2  Hall, 
602),  and  that  they  are  material,  as  the  party  is  advised  by  counsel,  and  verily 
believes,  and  are  without  the  State.  (6  Cow.  299  ;  2  Johns.  Cas.  68,  286 ;  1 
Wend.  66  ;  7  Barb.  681.)  And  if  the  defendant  makes  the  application,  and  asks 
for  a  stay  of  proceedings  until  a  return  of  the  commission,  but  not  otherwise 
(9  Wend.  444),  he  must  swear  to  merits.     (1  Wend.  27  ;  4  Hill,  684.) 

h.  The  afHdavit  may  be  made  by  the  attorney  (7  Wend.  613)  ;  or  any  third 
person  cognizant  of  Uie  facts  (1  Cow.  210)  ;  and  when  made  by  the  attorney,  it 
need  not  state  the  advice  of  counsel  as  to  the  materiality  of  the  witnesses.  (7 
Wend.  613.)  The  agent  in  fact  of  the  plaintiff,  acting  under  a  letter  of  attorney, 
may  make  the  affidavit  without  showmg  any  excuse  why  it  is  not  made  by  the 
party.  (1  Cow.  210  ;  2  Johns.  Cas.  69  ;  Johnson  v.  Lynch,  16  How.  200.)  The 
fact  that  the  party  applying  for  a  commission  is  not  a  resident  of  the  city  of 
New  York,  and  is  absent  therefrom,  is  a  sufficient  excuse  for  the  making  the 
affidavit  in  support  of  the  application  by  the  attorney  instead  of  the  party. 
{Eaton  v.  North,  7  Barb.  631.)  Where  no  laches  are  imputable  to  a  party  apply- 
ing for  a  commission,  and  there  is  nothing  to  cast  suspicion  upon  the  application, 
he  is  not  bound  to  state  what  he  expects  to  prove  by  the  witness  whose  testi* 
mony  he  seeks  to  procure.    {Id) 

i.  The  notice  of  motion  should  contain  the  names  of  the  proposed  comoiis- 
aionen. 
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a.  Th«  court  will  not  entertain  the  motion^after  application  therefor  bae  been 
made  to  a  judge  and  has  been  denied.    (12  Wend.  202/) 

(.  If  the  motion  is  made  by  the  plaintiff,  it  should  be  made  as  soon  after  issue 
joined  as  practicable  {1  Wend.  513);  and  when  by  the  defendant,  it  should  be 
made  before  notice  of  trial ;  otherwise  he  mutt  pay  costs  to  that  time  (1  JohnSb 
Cas.  891),  unless  it  appear  that  he  has  used  due  diligence.  (1  Wend.  288 ;  8  Code 
Rep.  160.) 

e.  If  the  bona  Jidet  of  the  application  is  doubtful,  the  commission  will  not  be 
ordered  on  the  common  affidavit    (3  Johna  Csa  187  ;  7  Wend.  614.) 

d.  One  of  the  several  defendants  moved  for  a  commision  to  examine  his  eo- 
defendant  out  of  the  State  ay  a  witness.  The  affidavit  in  support  of  the  motion 
was  in  the  usual  form  to  obtain  a  commission  to  examine  a  foreign  witneaa.  It 
did  not  disclose  the  nature  of  the  action,  nor  any  facts  to  show  whether  or  not 
the  case  was  one  in  which  the  moving  defendant  could  examine  his  co-defendant 
as  a  witness  on  the  trial  The  court  denied  the  motion.  (MerriJUld  v.  Cookjf^ 
4  How,  272  ;  and  see  7  Abb.  411 ;  8  t<i  66 ;  14  How.  77  ;  ofKe,  p.  539  a.) 

Btay  of  Proceedings. 

e.  The  defendant  may  obtain  a  stay  of  proceedings,  to  enable  him  to  move  for 
a  commission.  But  where  this  is  done  after  notice  of  trial,  if  the  plaintiff  in 
inch  case  procure  a  vciee^htr  of  the  order,  he  may  take  an  inquest  without 
serving  notice  that  the  order  is  revoked  ;  the  defendant's  course  is  to  watch  the 
cause,  and  when  called,  to  move  to  put  off  the  trial.    (18  Wend.  657.) 

/.  Defendant  has  twenty  days  after  the  cause  is  at  issue  to  moYc  for  a  commis- 
sion with  a  stay.    (1  Sand.  717  ;  1  0»de  Rep.  96.) 

ff.  A  commission  with  a  stay  will  not  be  refused  upon  affidavit  that  the 
witnesses  named  are  incompetent,  but  the  court  will  leave  the  question  as  to 
their  competency  to  be  determined  at  the  trial    (11  Johna  R.  200.) 

h.  The  court  will  usually  stay  the  proceedings  until  the  return  of  the  commis- 
non.  The  granting  a  stay  is  in  the  discretion  of  the  ^^urt  or  judge  to  whom  the 
application  is  made,  and  the  court  will  not  review  the  exercise  of  such  discretion; 
but  perhaps  the  court  would  review  an  order  refusing  to  stay  proceedings  until 
the  return  of  a  commission.    {TTiatcher  v.  Bennett,  MS.) 

t.  The  order  for  a  commission  is  not,  per  se,  a  stay  of  proceedings.  (7  Wend.  620.) 

CommUnoners. 

j.  The  adverse  party  may  object  to  the  commissioners  named  in  the  moving 
papers.    (8  Johns.  R.  261;  2  Wend.  62.) 

k.  The  commission  to  examine  a  witness  in  a  foreign  state  or  county  may  be 
directed  to  a  resident  of  this  State.    (8  Gaines'  R.  106.) 

Interrogatories  a9id  directions  for  return  of  commission, 

I,  Interrogatories  are  to  be  annexed  to  the  commission  ;  they  must  be  signed 
by  counsel,  and  settled  before  a  justice  of  the  court  A  county  judge  has  no 
power  to  settle  interrogatories  in  an  action  in  the  supreme  courL  (Ermn  v. 
VoorAtM,  26  Barb.  127.) 

m.  To  procure  the  settlement,  serve  a  copy  of  the  interrogatories,  and  a  notice 
(of  four  days)  of  the  time  and  place  at  which  they  will  presented  for  settlement, 
on  the  opposite  attorney.  The  opposite  party  may  propose  cross-interrogatories, 
a  copy  of  which  must  be  served  two  days  before  the  time  of  settlement  of  the 
interroffatories.    (See  1  £dw.  Ch.  R.  649.) 

n.  Where  parties  Join  in  a  commission  they  should  deliver  their  interrogatories 
simultaneously.    {Brush  v.  Vanderburgh,  1  £dw.  Ch.  R.  649.) 

o.  At  the  time  of  settlement  either  party  may  except  to  the  interrogatories  of 
the  other,  and  tlie  judge  will  decide  on  the  exception.  If  an  interrogatory  is 
allowed  to  pass  without  exception,  the  answer  to  such  interrogatory  cannot  be 
objected  to  at  the  trial,  as  incompetent  evidence,  provided  it  be  fiiirly  within 
the  scope  of  the  interrogatory.  (6  Cow.  404  ;  2  Wend,  66,  71,  contra.)  Further 
questions  may  also  be  proposed,  and  if  allowed,  inserted  among  the  interrogatories, 

p.  The  interrogatories  being  settled  and  engrossed,  the  judge  endorses  his 
allowance,  and  directs  the  manner  in  which  the  commission,  with  the  interroga- 
tories annexed,  shall  be  returned. 

q.  In  the  supreme  court,  the  direction  usually  is,  that  it  be  returned  by  mail, 
addressed  to  the  clerk  of  the  county  in  which  the  trial  is  to  be  had,  designating 
the  name  and  residence  of  such  clerk.    (2  Hill,  602.) 
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a.  Wbere  the  place  of  trial  of  an  action  was  changed,  and  a  commission  was 
afterwards  issued  and  was  directed  to  be  returned  to  the  clerk  of  the  county 
originally  named  in  the  complaint  as  the  place  of  trial,  instead  of  the  clerk  of 
the  county  to  which  the  trial  was  changed,  it  was  held,  that  as  it  did  not  appear 
but  that  the  place  of  trial  was  changed  merely  for  the  convenience  of  witnessea, 
the  direction  was  proper.    {  Whitney  v.  Wynkoop,  4  Abb.  870.) 

l^onn  of  commission. 

b.  To  the  commission  should  be  annexed  a  copy  of  the  sixteenth  section  of 
article  2,  title  iii.,  chap.  viL,  part  iil,  of  the  revised  statutes,  (which  eontaina 
instructions  to  the  commissioners  for  executing  the  commission),  together  with 
any  other  particular  directions  that  special  circumstances  may  render  necessary. 
This  provision  is  directory  only,  if  the  body  of  the  commission  contain  the  diree- 
lion,  although  bo  directions  are  indorsed,  it  is  sufficient.  {Ifall  v.  Barton,  25 
Barb.  274.)  If  the  commission  be  correctly  executed,  the  court  will  presume  that 
a  copy  of  the  said  sixteenth  section  was  annexed,  until  the  contrary  is  shown.  (1 
Hill,  249.)  The  direction  as  to  the  manner  of  returning  a  commission  must  be 
signed  by  the  officer  settling  the  interrogatories  or  the  deposition  cannot  be  read 
in  evidence.    {Crawford  v.  Loper,  25  Barb.  449.) 

e.  If  any  deeds  or  writings  are  to  be  proved,  they,  or  copies  thereof,  should 
be  annexed  to  the  interrogatories,  for  the  purpose  of  reference,  description,  and 
identification,  producioe  the  original  on  tne  examination  of  Uie  witness.  It  ia 
not  indispensable  that  the  original  be  annexed  to  the  interrogatories.  (Commer- 
eial  Ek  of  Pa,  v.  Union  Ek  of  N,  Y.,  1  Kernan,  208.) 

d.  Further  instructions  are  contained  in  the  printed  forma  of  commissions  sold 
by  the  law  stationers. 

e.  The  witnesses  to  be  examined  should  be  named  in  the  commission ;  and 
this  is  a  rule  which  is  only  departed  from  under  very  special  circumstances,  and 
never  when,  by  reasonable  diligence,  the  names  of  the  witnesses  can  be  ascer- 
tained. (  Wright  v.  Jessup,  8  Buer,  642.)  Whei'e,  by  mistake,  a  witness  intended 
to  be  examined  was  not  rightly  named  in  the  commission,  but  the  commissioners, 
notwithstanding  such  mistake,  examined  the  witness, — held  that  the  deposition 
was  exira-judicial,  and  could  not  be  read  in  evidence.  (Brovm  v.  Southworth,  9 
Paige,  852.) 

/.  The  commission  should  be  sealed  with  the  seal  of  the  court  out  of  which  it 
issued ;  and  if  not  so  sealed  it  is  defective.     (  Whitney  v.  Wynkoop,  4  Abb.  870.) 

g.  The  court  will  not  depart  from  the  usual  method  of  issuiog  commissions  to 
take  testimony  in  foreign  couutries,  unless  important  advantages  to  be  gained  by 
some  other  mode  are  shown.    (8  Bradf.  Surr.  K.  249.) 

The  execution  and  return  of  the  commission, 

h.  The  court  will  intend  that  the  oath  was  publicly  administered  when  the 
commissioners  certify  that  they  administered  the  oath ;  and  such  oafti  will  be 
deemed  to  apply  to  the  interrogatories  on  both  sides  (28  Wend  88);  and  it  need 
not  appear  by  the  return  that  the  oath  was  publicly  administered.  (1  Hill,  249.) 
And  a  deposition  has  been  received  in  evidence,  although  the  oath  to  the  wit- 
ness was  not  administered  by  the  commissioners,  it  appearing  that  they  were 
prohibited  from  administering  it^  and  that  it  was,  m  fact,  administered  by 
the  local  authorities.  (6  Wend.  476.)  But  where  it  appeared  by  the  return  that 
the  witnesses  had  been  sworn  '^to  make  true  answers  to  the  interrogatories  read 
to  them,"  instead  of  being  sworn  '*  to  tell  the  truth,  the  whole  truths  and  nothing 
but  the  truth/'  as  the  statute  requires,  it  was  held  that  the  oath  administered 
was  insufficient,  and  the  testimony  taken  under  the  commission  not  properly 
receivable  in  evidence.     (  Whitney  v.  Wynkoop,  4  Abb.  870.) 

i  The  absence  of  the  return  which  the  statute  requires  the  commissioner  to 
indorse  upon  the  commission,  though  it  may  be  a  eood  reason  for  not  allowing 
the  deposition  to  be  read  on  the  trial,  is  not  ground  for  suppressing  the  deposi- 
tion upon  motion.  Whether  the  defect  may  be  cured  by  sending  back  the  com- 
mission to  the  commissioner  to  amend  his  return,  query?  (Creamer  v.  Jaekson, 
4  Abb.  418.) 

j.  It  is  immaterial  in  whose  handwriting  the  depositions  are ;  the  commia- 
Bioners  may  employ  a  clerk  (8  Peters,  8),  although  they  are  not  bound  to  do  so. 
(2  Ear.  &  Johns.  442.) 
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a.  On  tlie  exeeation  of  a  eommiBsion,  the  parties  have  a  right  to  appear  by 
eounsel.    {Union  Ek  of  Sanduiky  v.  Tomy,  2  Abb.  269 ;  and  ice  8  Blackt  449.) 

b,  Groe»-interrogatoriee  cannot  be  withdrawn  on  the  exeoution  of  the  com- 
miflflion,  nolefls  by  content  of  the  adverse  party.    {Id.) 

e.  Each  interrogatory  must  be  answered  specifically ;  and  it  is  not  soffiMent 
to  say,  "  I  hAve  given  an  answer  to  this  interrogatory  in  my  answer  to  the  — 
interrogatory."  (2  Code  Rep.  64 ;  Unum  Kk  ofSandwky  y.  Torr^y,  %  AbU  269 ; 
6  Dner,  626.) 

d.  Under  a  commission  for  the  examination  of  a  foreign  witness  who  cannot 
speak  English,  the  deposition  mast  neyertheless  be  taken  in  English,  by  raeana 
of  an  interpreter.    {Belmcre  ▼.  Anderson,  2  Cox  Chan.  Caa.  288.) 

e.  A  deed  or  o^er  exhibit,  proved  nnder  a  commission,  mnst  be  annexed 
to  and  returned  with  the  commission.  (20  Johna  R.  861.)  Except  it  be  in  the 
custody  of  the  law ;  then  a  copy  is  sufficient,  and  the  exhibit  may  be  produced 
on  the  trial,  separate  from  tne  commission.  (6  Cow.  144.)  And  where  notea 
offered  in  evidence  as  proved  by  a  witness  exsmined  on  commission,  were 
attached  to  and  retumea  with  his  deposition,  were  marked  A.  and  B.,  and  had 
the  names  of  the  witness  and  the -commissioners  written  upon  them,  and  the 
witness  in  the  deposition  described  the  notes,  to  which  he  testified  by  dates^ 
amounts,  Ac,  corresponding  with  those  of  the  notes  offered,  and  stated  they 
were  produced  to  him  on  his  examination,  marked  A.  and  B.,  and  that  he  wrote 
his  name  upon  them,  and  the  commissioners  in  their  return  certified  that  the  notes 
attached  to  the  deposition  were  produced  to  the  witness  on  his  examination,  and 
be  signed  his  name  thereon  in  their  presence, — held  that  the  notes  offered  in 
evidence  were  sufficiently  identified  as  those  testified  to  by  the  witness* 
(Brtmukill  v.  Janus,  1  Kernan,  294.)  Witnesses  may  be  examined  under  a  com- 
mission in  reapect  to  an  original  paper,  by  annexing  a  copy  thereof  to  the  inter- 
rogatories, and  producing  the  original  upon  the  examination,  and  having  it 
identified  by  the  witness.  The  original  need  not  be  annexed  to  the  interroga- 
tories.   {Cotnm.  Rk  of  Pemn,  v.  Union  ffk  of  N.  Z,  19  Barb.  892.} 

/.  Where  an  exhibit  proved  before  a  commissioner  was  a  bill  or  sale  executed 
by  J.  M.  and  wife,  and  the  commissioner  certified  that  the  same  was  produced 
and  shown  to  the  said  J.  M.»  a  witness  sworn  and  examined,  and  by  him  deposed 
unto, — ^held  the  certificate  was  sufficient    {U(Ul  v.  Barton,  26  Barb.  274.) 

g.  Where  the  return  was  written  on  the  deposition,  and  the  deposition,  com- 
mission, dec,  were  all  annexed  together  in  each  a  manner  that  the  return  could 
not  be  separated  from  the  commission  and  the  evidence, — held  a  substantial  com- 
pliance with  the  statute,  althoogh  no  return  was  indorsed  {HaU  v.  Barton,  25  Barb. 
274 ;  MeOleary  v.  JEdwards,  27  id  289.) 

A.  The  deposition  of  a  witness  examined  on  interrogatories  is  admissible, 
although  it  appears  on  his  examination  he  referred  to  papers  which  he  refused 
to  alloi%the  commissioner  to  see.    (Steinkeller  v.  Newton,  2  M.  A  Rob.  872.) 

«.  The  signature  of  a  commissioner  will  be  judicially  noticed,  though  his 
name  be  not  written  at  length.  (1  Hill,  249.)  The  annexing  the  papers  together 
by  wafers  is  snfficientw  A  tape  and  seal  are  not  necessary.  {lb.)  When  a  com- 
mission is  directed  to  two,  either  or  both  of  whom  bein^  authorized  thereby  to 
execute  it,  and  the  return  is  b^  only  one  of  them,  it  will  be  presumed  that  he 
alone  was  present  at  its  execution.     {lb,) 

/'.  It  will  be  presumed  that  the  commissioner  who  took  the  testimonv,  closed 
sealed  the  package  himself,  and  that  he  discharged  his  duty  by  doing  all 
those  things  in  tne  execution  of  the  commission  which  he  is  not  bound  to  certify 
specifically  as  done.  And  when  the  manner  of  the  return  is  provided  for  by 
stipulation,  it  will  be  no  objection  to  the  reading  of  the  depositions,  that  the 
direction  on  the  return  does  not  specify  the  clerk's  residence.    {Id) 

k.  It  cannot,  however,  be  urged  on  the  trial  as  an  objection,  that  the  deposi- 
tions were  not  deposited  in  the  post-office  immediately  after  they  were  taken. 
(28  Wend.  88.^ 

L  Although  there  be  nothing  on  the  envelope,  or  elsewhere,  showing  that 
the  commission  was  deposited  as  required  by  the  sikatute,  or  that  it  was  returned 
by  mail,  it  will  be  presumed  that  the  commission  was  so  deposited  and  returned. 
{Hall  V.  Barton,  26  Barb.  274.) 

m.  If  the  packet  containing  the  eonmuBsion  and  return  be  transmitted  by 
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mail,  the  clerk  to  whom  it  is  addressed  most  reoeire  it  from  tlie  post^ffiee^  and 
open  and  file  it  in  his  office.  If  delivered  to  an  agent,  he  mast  deliver  the  packet 
to  the  clerk  to  whom  it  is  directed,  or  to  one  of  the  judges  of  the  court,  who 
will  receive  and  open  it  on  the  agent  making  affidavit  that  he  received  it  from 
the  hands  of  one  of  the  commissioaers,  and  that  it  has  not  been  opened  or 
altered  since  he  received  it 

a.  If  the  agent  be  dead,  or  from  sickness  or  other  casual tj^  be  unable  to  deliver 
such  packet  personally,  it  may  be  received  by  the  clerk  or  judge  from  the  hands 
of  any  other  person,  upon  such  person  making  affidavit  that  he  received  the  same 
from  the  agent,  that  tne  agent  is  dead,  or  otherwise  unable  to  deliver^t,  that  it 
has  not  been  opened  or  altered  since  euch  person  received  it,  and  that  he  believes 
it  has  not  been  opened  or  altered  since  it  came  from  the  hands  of  the  commis- 
sionera 

6.  Where  a  commission  is  returned  by  an  agent,  his  affidavit  as  prescribed  by 
statute,  that  he  received  it  frona  the  hands  of  the  commissioner,  and  that  it  has 
not  been  opened  or  altered  since  he  received  it,  is  indispensable,  unless  waived  by 
consent  A  commission  returned  by  ezprem  and  unaccompanied  by  such  am- 
davit  is  inadaiisable,  although  that  method  of  returning  it  was  expressly 
authorized  by  the  commission.    {Jhrinelle  v.  ffowland,  1  Abb.  87.) 

e.  The  clerk  or  judge  receiving  and  opening  the  commission,  must  immediately 
file  the  same  in  the  office  of  the  clerk  of  the  court  from  which  it  issued,  or,  if  the 
action  be  pending  in  the  supreme  court,  in  the  office  of  the  clerk  of  the  county 
in  which  the  action  is  triable.     (20  Johns.  R.  867.) 

d.  The  parties,  or  their  attorneys,  may  agree  in  writing  on  the  manner  in 
which  the  commission  shall  be  returned ;  and  on  filing  such  agreement  in  the 
clerk's  office,  the  attorney  for  the  party  suing  out  the  commission  may  endorse  on 
it  a  direction  according  to  such  agreement,  and  the  conmuseion  shall  be  returned 
accordingly. 

e.  Where  the  direction  as  to  the  return  of  a  commission  required  it  to  be 
inclosed  in  a  wrapper  and  deposited  in  the  post-office  at  Toronto  by  the  commis- 
sioners, directed  to  W.  B.,  Buffalo,  and  a  certificate  thereof  indorsed  upon  the 
wrapper  by  the  commissioners,  and  the  commission  was  received  from  the  post- 
office  at  Buffalo  poet-marked  "  Toronto," — held,  that  it  was  not  requisite  that  the 
certificate  on  the  wrapper  should  state  that  the  commission  was  deposited  in  the 
post-office  by  the  commissioners.  {Brumskili  v.  James,  1  Eeman,  294.)  In  the 
foregoing  case  the  certificate  was,  "  We  certify  that  within  is  contained  the  com- 
mission, interrogatories,  exhibits^  depositions,  and  the  examinations,  taken  before 
us  in  a  certain  suit  where  Thomas  Brnmskill  is  plaintiff  and  William  I.  James, 
joined  in  this  action  with  Eliza  £nglesum,  is  defendant" 

f.  The  commission,  return,  depositions,  and  exhibits  annexed,  are  required  to 
be  Kept  on  file  in  the  office  of  the  clerk  to  whom  they  were  addressed  (unless 
otherwise  directed  by  a  special  order  of  the  court),  when  they  are  to  be  at  all 
times  open  to  the  inspection  of  the  parties^  who  are  entitled  to  copies  on  payment 
of  the  fees  allowed  by  law. 

ff.  On  the  trial  of  the  cause,  the  examination  and  depositions  taken  under  the 
commission  (or  an  exemplification  thereof,  where  the  originals  are  filed  in  any 
other  county  than  that  in  which  the  cause  is  tried),  may  be  offered  and  used  in 
evidence  by  either  party. 

h.  Every  objection  to  the  competency  or  credibility  of  a  witness  so  examined, 
or  to  the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  and  with  the  like  effect  as  if  the 
witness  were  personally  examined  at  the  trial.  The  objection  to  an  interrogatory 
annexed  to  a  commission,  on  the  ground  of  its  being  leading,  may  be  made  when 
the  answer  of  the  witness  is  proposed  to  be  read  in  evidence ;  especially  when 
the  interrogatories  are  annexed  under  a  stipulation  expressly  saving  all  legal 
exceptions.  {lb.;  7  Barb.  271.)  And  generally  it  is  in  time  to  take  exceptions  to 
interrogatories  when  the  answers  are  offered  in  evidence  on  the  trial  (2  Wend. 
66,  71 ;  6  Cow.  404,  416,  conira.)  But  the  statute  provision  reserving  to  the 
parties  every  objection  to  the  competency  or  relevancy  of  any  question  put  to 
or  answer  given  by  a  witness  examined  upon  commission,  is  not  applicable  to  a 
ease  in  which  the  parties  have  stipulated  upon  the  objections  which  are  reserved, 
and  thus  by  implication  waiving  all  others.    (Jforse  v.  Vloye$,  11  Barb.  101.) 
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a.  Where  depositioni  taken  on  a  eommiflBion  are  offered  to  be  read  on  the 
trial,  and  the  opposite  party  objects  to  them  on  the  ground  that  the  interrogato- 
ries are  leading,  the  question  whether  the  interrogatories  and  the  answers  thereto 
are  admissible  is  one  addressed  to  the  discretion  of  the  eourt  {Cope  y.  iMley,  12 
Barb.  521 ;  H€Ul  v.  Barton,  25  id.  274.)     • 

6.  **  When  a  commission  has  been  returned  and  opened,  so  that  its  contenta 
mighty  with  reasonable  diligence,  have  be<>n  known  to  the  parties  before  the  trial 
of  the  cause,  a  motion  for  the  suppression  or  re- execution  of  the  commission 
on  the  ground  of  its  irregular  or  deieottTe  execution,  must  be  made  at  chamber^ 
and  win  not  be  entertained  by  the  judge  on  the  trial.  The  objeetions  on  the 
trial  are  limited  to  the  competency  of  the  witnesses  or  the  admissibility  of  their 
testimony."  This  was  pronounced  as  the  rule  of  practice  in  the  superior  court 
(See  2  Abb.  271.) 

e.  A  motion  at  the  trial  to  suppress  the  whole  of  a  deposition  on  the  ground 
that  some  of  the  interrogatories  and  parts  of  the  deposition  are  improper,  should 
be  denied.  {Oommercial  Bank  of  Penn.  t.  Union  Bank  of  New  Ycrky  19  Barb^ 
891 ;  1  Keman,  208.)  If  any  part  of  a  deposition  is  competent,  the  objection 
should  be  confined  to  that  part  which  is  not  so.    (lb,) 

d.  Where  pertinent  eTidence  is  given  in  answer  to  the  general  interrogatoiy 
to  which  the  attention  of  the  opposing  counsel  was  not  called  by  the  others,  if 
he  desires  to  cross-examine  the  witness  as  to  such  evidence,  he  should  apply  to 
the  court  for  relief  before  the  triaL  It  is  not  a  ground  for  suppressing  the  whole 
deposition  on  the  trial  If  any  part  of  the  avidenee  so  given  is  incompetent  or 
impertinent,  such  part  may  be  excluded.  The  refusal  to  suppress  the  deposition 
of  a  witness  at  tne  trial,  .where  it  was  proved  that  the  attorney  of  the  party- 
examining  him,  at  the  request  of  the  witness,  and  before  he  was  sworn,  wrote 
down  for  him  at  his  dictation  the  substance  of  what  he  afterwards  testified  to  in 
answer  to  the  interrogatories,  is  not  error;  it  goes  to  the  credibility  of  the  evi- 
dence. If  the  witness  was  imposed  upon,  or  any  fact  was  misstated,  colored,  or 
concealed,  the  court,  on  motion  for  that  purpose  might  set  aside  the  deposition 
and  order  the  commission  to  be  executed  anew,  or  grant  other  appropriate  reliel 
{Ibid) 

e.  Where,  on  the  return  of  a  commission,  it  does  not  appear  that  the  last 
general  cross-interrogatory  was  put  to  and  answered  by  the  witness,  the  depo- 
sitions cannot,  in  general,  be  read  in  evidence.  (4  Wash.  C.  G.  Rep.  824 ;  26 
Wend.  259.) 

/.  Upon  the  deposition  of  a  witness  taken  on  commission  being  offered  in 
evidence  at  the  trial,  the  defendants  objected  on  the  ground  that  two  cross- 
interrogatories^  one  embracing  nineteen  questions  and  the  other  five,  were  un- 
answered in  part,  but  in  what  respect  they  were  unanswered  was  not  specifically 
stated.  After  the  deposition  had  been  received  and  read,  the  same  objection  was 
renewed  and  exception  taken.  Held^  that  it  would  be  an  unjustifiable  exercise 
of  discretion  to  suppress  the  entire  deposition  upon  such  a  vague  and  indefinite 
objection,  and  that  the  refusal  to  do  so  was  no  ground  for  a  new  trial  It  is  only 
when  the  officer  neglects  to  put  the  Interrop^atories  as  settled,  or  when  the  wit- 
ness refuses  to  answer,  that  the  deposition  will  be  suppressed  on  the  ground  of 
the  commission  having  been  imperfectly  executed.  Wnere  a  witness  has  not  been 
impeached,  nor  any  foundation  laid  for  his  impeachment,  by  showing  contradio- 
tory  statements  made  by  him  as  to  a  material  lact,  and  he  has  not  been  interro- 

fated  as  to  what  he  said  in  a  particular  conversation,  proof  of  declarations  made 
y  him  on  that  occasion,  in  the  absence  of  the  party  by  whom  he  is  called,  cannot 
be  received.  {Valton  T.Nat  Loan  Fund  Life  Auur.  Soc.,  22  Barb.  9.)  Where 
the  taking  of  a  deposition  having  been  commenced,  it  was  adjourned  afler  four 
or  &ve  interrogatories  were  answered,  upon  the  witness  refusing  to  answer 
further  because  of  vertigo  and  consequent  confusion  of  mind ;  and  subsequently 
the  witness  appeared  again  with  his  counsel,  and  the  examination  being  com- 
menced from  tne  beginning,  the  witness  read  his  answers  from  a  paper  he  brought, 
which  had  been  prepared  by  himself  and  counsel,  and  was  in  his  counseFs  hand- 
writing,— held,  upon  motion,  that  the  deposition  must  be  suppressed.  It  eeenu 
that  in  such  a  case  the  answers  taken  upon  the  first  examination  should  not  have 
been  disregarded  by  the  commissioner,  but  that  the  proceedings  should  have  been 
stated  by  him  as  they  took  place,  and  both  examnations  should  have  been  included 
in  the  deposition  returned.    (Creamer  ?.  Jaekeon,  4  Abb.  418.) 
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a.  If  a  witnesi,  after  being  examined  on  a  eommifleion,  ahould  come  into  the 
State,  he  may  be  examined  on  the  trial.    (1*7  Johnai  R.  845  ) 

b.  If  a  stay  of  proceedings  have  been  granted  with  the  commisBion,  the 
party  obtaining  it  mast  nse  all  diligence  to  have  it  returned  within  a  reasonable 
time. 

e.  If  issued  by  the  plaintifl^  the  defaadant,  after  the  expiration  of  a  reason- 
able time,  may  move  the  eourt  for  judgment,  as  in  case  of  nonsuit,  and  compel 
the  plaintiff  to  stipulate.    (1  Cainee  R.  617  ;  28  Wend.  88 ;  2  Caines  R.  47.) 

a.  Where  the  commission  has  been  issued  by  the  defendant^  or  where  both 
parties  have  joined  in  it  (2  Johns.  Caa.  70;  1  Caines  R.  116,  608),  the  plaintiff, 
after  the  lapse  of  a  reasonable  time,  may  move  for  leave  to  proceed  to  trial  not- 
withstonding  the  commission.  (28  Wend.  88 ;  2  Sand.  690;  8  Coda  Rep.  202.)  It 
may  be  resisted  by  the  defendant  on  the  ground,  that  the  delay  of  returning 
the  commission  has  been  occasioned  by  the  plaintiff.  (2  Johns.  R.  196 ;  2  Caines 
It.  47.) 

e.  If  the  plaintiff  have  leave  to  proceed,  and  proceeds  to  trial,  the  d^-fendant 
may  apply  at  the  circuit  to  put  off  the  trial.  (1  Caines  R.  608,  note;  2  t^.  46 ; 
2  Sand.  690  ;  8  Code  Rep.  202.)  If,  without  leave  of  the  court,  the  plaintiff  go 
to  trial,  and  the  defendant  appear  and  examine  witnesses)  it  ia  a  waiver  of  the 
commission.    (1  Caines  R.  78.) 

8§c<md  Oommissum, 

/,  The  court  will  sometimes  allow  a  second  commiseioo  to  issue,  (17  Johns. 
R.  848 ;  8  Caines  R.  47,  268 ;  1  ib.  846 ;  8  t6.  821.) 

g.  After  the  testimony  of  a  witness  has  been  taken  upon  a  commismoD,  and 
the  eommission  returned,  the  party  cannot  have  a  new  commission  to  re  examine 
the  witness  merely  on  the  expectation  that  he  may  now  swear  more  definitely 
than  before,  in  the  absence  of  any  suggestion  that  the  witness  has  made  a  mis- 
take, or  that  new  evidence  has  been  discovered.  More  especially  will  such  an 
application  be  refused  when  the  only  other  witness,  who  was  cognizant  of  the 
fact  to  which  the  witness  is  sought  to  be  examined,  is  dead.  (Baney  v.  Weedj  1 
Barb.  220. 

h.  An  amendment  of  the  pleadings  does  not  render  inadmissible  a  deposition 
previoU8l;jr  takmi.  (  Vincent  v.  Canklin,  1  E.  D.  Smith,  204.)  The  plaintiff's  case 
rested  principally  on  a  deposition  taken  under  a  commission.  After  the  taking 
the  depo«ition  the  pleadings  were  amended  in  form,  but  the  issnes  between  the 
parties  were  not  in  substance  cbanffed, — held,  that  the  deposition  was  admissible 
in  evidence.  "If  either  party  wished  further  to  examine  the  witness,  a  motion 
should  have  been  made  for  a  further  commission,  and  if  not,  and  the  testimony 
was  inapplicable  to  the  new  issue,  a  motion  to  suppress  the  deposition  would 
have  been  proper;  but  we  are  not  prepared  to  hold  that  a  mere  technical 
amendment  of  proceedings  renders  void  all  itrevious  depositions  which  may  have 
been  taken  in  a  cause."    (75.,  Ingraham,  First  J.) 

Amending  return  of  comniitrioners, 

t.  If  a  commission  be  defectively  executed,  the  court  has  power  to  order  it  to 
be  returned  to  have  the  defect  amended,  and  it  ia  not  necessary  to  issue  a  new 
commission.     (1  Code  Rep.,  N.  S.,  289.) 

Lettert  rogatory, 

J.  The  superior  court  held  that  it  was  inexpedient  to  grant  the  process  of  that 
court  to  compel  the  attendance  of  witn^-^ses  to  be  examiued  under  a  conimiesion 
from  a  foreign  country,  the  cote  not  being  provided  for  by  statute,  (In  He  the 
petition  of  Jay,  6  Sand.  647);  but  the  supreme  court  granted  tbe  process  required. 
\lb.  680.) 

SxamineUian  de  bene  esu, 

k.  The  examination  of  witoesees  (and  parties)  de  bene  metf  is  provided  for  by 
2  R.  S,  891  to  898,  amended  by  Laws  of  1861,  p^  871 ;  Lawa  of  1862»  p.  471 ; 
and  Code,  s.  890;  and  see  2  R.  &,  4th  ed.,  686. 

L  Where  a  party  or  witness*  whoee  test intoay  may  be  oonaidared  material  on 
either  side,  is  aoout  leaving  the  State,  and  there  is  no  probability  of  his  return- 
ing in  time  to  appear  at  the  trial,  or  ia  co  sick  or  infirm  as  to  be  unable  to  attend, 
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either  party  may  apply  to  a  jn^e  for  leare  to  take  hts  testSmoey  de  bme  e 
that  is  ooDditionally— -to  be  used  only  in  caae  the  personal  attendance  of  such 
witness  at  the  trial  eannot  be  proenred. 

a.  HiIs  application  may  be  made  at  any  stage  of  the  cause  (7  Cow.  489),  on 
an  affidavit  stating, — 

1.  The  nature  of  the  action,  the  plaidtiffii  demand ; 

2.  If  the  application  be  made  by  the  defendant,  the  nature  of  his  defence ; 
8.    The  name  and  residence  of  the  witness ; 

4.  That  the  testimony  of  saeh  witness  is  material  and  necessary  for  the  party 
making  sneh  application,  in  the  prosecution  or  defence  of  such  suit,  as  the  case 
may  be;  and 

6.  That  such  witness  Is  about  to  depart  from  this  State,  or  that  he  is  so  sick 
or  infirm  as  to  aflbrd  reasonable  grounds  for  apprehension  that  he  will  not  be 
able  to  attend  the  trial. 

6.  The  time  fixed  for  the  examination,  must  not  exceed  twenty  days  from  the 
date  of  the  order,  and  may  be  as  much  shorter  as  the  exigences  of  l^e  case  may 
require,  and  the  residence  of  the  adverse  party  or  his  attorney  will  allow,  in 
order  to  aHord  opportunity  to  attend  such  examination. 

e.  A  summons  may  issue  to  compel  the  attendance  of  the  witness,  and  which 
must  be  served  in  the  same  manner  as  a  subpcsns.     (St-e  I  Bosw.  611.) 

cL  Or  the  judge  may,  in  his  discretion,  make  an  order,  requiring  the  adverse 
party  to  show  eauwe,  on  a  day  in  sueh  order  to  be  named,  why  such  testimony 
should  not  be  taken  by  a  referee,  to  be  appointed  by  him  ;  and  in  such  order  shaU 
direct  the  time  and  mode  of  the  service  tnereof. 

e.  At  the  time  specified  in  the  order,  the  opposite  party  may  show  cause 
•gaioat  proceeding  in  the  examination,  by  proof  yx&t  the  witness  ia  not  about  to 
depart  from  this  Stale,  or  that  he  is  not  sick  or  infirm,  or  that  tUe  application 
for  his  examination  is  made  ooliusively,  to  avoid  his  being  ezamioed  on  the  trial 
of  the  cause;  and  upon  any  such  cause  being  shown,  the  application  may  be 
dismissed. 

/.  If  no  sufficient  cause  be  shown,  then,  on  proof  of  service  of  the  order  and 
a  copy  of  the  affidavit  upon  which  it  was  granted,  the  party  may  either  proceed 
to  examine  ^e  witness  and  take  his  deposition, — ^in  which  shall  be  Inserted  any 
answer  ur  declaration  of  the  witness,  which  either  of  the  parties  shall  require  to 
be  included  therein,^— or  if  the  order  was  to  show  cause  why  the  testimony 
should  not  be  taken  by  a  referee,  the  judge  may  appoint  a  referee  to  take  such 
testimony,  who  shall  take,  certify  and  file  the  same,  in  the  same  manner  and 
with  the  like  effect  as  is  provided  for  the  examination  of  a  witness  by  a  judge  of 
the  court 

g.  The  witness  must  be  interrogated  to  every  fact  to  be  deposed  to,  as  on  a 
trial    (7  Cow.  60.) 

h.  Tbe  statute  regulating  the  taking  of  depositions  de  bens  eu4,  and  requiring 
the  officer  to  insert  therein  every  answer  of  the  witnei<s  examined,  which  either 
party  shall  require  to  be  included,  is  complied  with  by  confining  the  direction 
to  aiuwertf  leaving  the  officer  to  exclude  questions  in  his  opinion  illegal  or  irrel- 
evant :  and  a  party  is  not  empowered  by  the  statute  to  go  into  a  course  of  irrel- 
evant inquiry,  and  have  answers  thereto  included  in  the  deposition.  {Oibstm  v. 
Pear$allt  1  £.  D.  Smith,  90.)  "  The  defendant  insists  that  the  deposition  of  Van- 
derslice  was  improperly  admitted,  on  the  ground  that  an  officer  taking  the  exam- 
ination of  a  witness  de  bme  «m«,  is  bound  by  statute  to  receive  and  take  down 
every  answer  to  questions  propose'.! ;  and  that  in  this  case,  the  judge  before  whom 
the  deposition  was  taken,  refosed  to  allow  a  question  presented  by  the  defendant's 
counsel  on  cross-examination,  to  be  piit  to  the  witness  at  all.  T&e  statute  is  very 
explicit  in  its  terms,  requiring  the  officer  to  insert  in  the  deposition  every  answer 
or  declaration  of  the  witness  examined,  which  either  party  shall  require  to  be 
included  therein.  It  is,  in  my  Judgment,  unreasonable  and  very  unfortunate,  if 
the  proper  eonatruetion  of  this  statute  permits  a  party  who  has  a  witness  under 
examination,  to  make  that  the  occasion  for  going  into  every  species  of  irrelevant 
inquiry  into  matters  having  no  possible  connection  with  the  controversy;  and 
the  abuses  to  which  such  a  construction  may  lead,  seem  to  me  too  obvious  to 
require  enumeratioo."    ^/6.,  Woodruff  J.) 

i.  The  deposition  being  finished,  must  be  carefully  read  oyer  to^  and  sab- 
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■eribed  by  the  witiiMt^  certified  by  the  jadge  or  referee  takiog  it,  aod  filed  in  the 
clerk's  office  'within  tea  days  thereafter ;  but  where  a  depoeition,  taken  de  hens 
MM,  IB  not  filed  within  ten  da^e  as  directed  by  the  etatole,  the  court  mttff  order 
it  to  be  filed  nunc  pro  tunc,    (BtardeU  t.  Bwrdell,  11  N.  Y.  Leg.  Oba.  189.) 

a.  If  a  wttaesa,  on  being  cunmoiied  lo  attend  for  the  purpose  of  befrng  exa- 
mined de  bene  esse,  fail  to  comply  with  the  summons,  the  judge  iisaing  the  sam- 
moDs,  on  die  proof  of  the  serriee,  and  of  the  failure  of  the  wttnessi  is  required 
to  issne  his  warrant  to  the  sheriff  of  the  eesmty,  to  apprehend  the  witness,  and 
bring  him  before  such  judge  te  be  esamined.  Amd  if  aeir  witness,  attending 
pursuant  to  the  sumsaons.  or  brought  before  the  officer,  shall,  without  reasonable 
cause,  refuse  to  be  ezamiaed  or  te  answer  aay  le^al  or  pertNMBt  questiofi,  or  to 
subscribe  his  deposition  when  taken,  the  offiser  issuing  the  summons  shall,  by 
warrant,  commit  such  witness  to  the  common  jail  of  the  aouuly  in  which  be 
resides,  there  to  remain  until  he  submits  to  be  examined,  or  to  answer,  or  to 
subscribe  his  deposalion,  as  the  case  may  be,  or  until  he  be  disehai^ed  aecwding 
to  law. 

i.  The  depoeition  thus  taken  de  heme  ssss  (or  a  oertifled  copy  thereof),  may 
be  given  in  evidence  by  either  party  on  the  trial  of  the  canse,  o»  nnoa  the  ssscm- 
meot  of  damages  by  the  clerk,  or  by  a  writ  of  inquiry.  But  it' must  first%s 
satisfactorily  proved  that  the  witness  is  unable  to  attend  the  trial  or  assessment, 
personally,  by  reason  of  death,  insanity,  sickness,  or  settled  infirmity,  or  that  he 
nas  cootinaed  absent  from  the  State,  so  that  his  attendance  could  not  be  com- 
pelled by  the  ordinary  process  of  law.  Where  the  residence  of  a  party  in 
another  State,  at  a  ^ven  time,  has  been  proved,  the  presumption,  iittless  rebut- 
ted, is  that  it  continues,  and  the  burthen  of  proof  is  upon  the  party  alleging  a 
different  place  of  residence.  (jVuron  v.  Palmer,  10  Barb.  1*76.)  Is  a  party  against 
whom  a  deposition  taken  de  hene  eete  is  offered,  a  competent  witness  for  the  pur- 
pose of  excluding  the  deposition  f  [lb.)  The  uncorroborated  testimony  d  an 
interested  witness,  that  shortly  before  the  trial  he  saw  in  this  State  a  person 
proved  by  other  testimony  to  be  a  resident  of  another  State,  is  not  sufficient  to 
aothoriac  the  exclusion  of  a  deposition  of  such  person  taken  de  heme  eue,    (ik) 

c  To  entitle  the  deposition  of  a  witness  examined  de  bene  mm,  under  the 
statute,  to  be  read  at  the  trial,  on  the  ground  of  his  absence  from  the  State,  it 
roust  be  proved  by  competent  evidence,  to  the  satisfaction  of  the  courts  that  he 
has  continued  absent,  out  of  the  State,  so  that  his  attendance  at  such  trial  could 
not  be  compelled  by  the  ordinary  process  of  law.  The  mere  declaration  of 
his  wife,  out  of  court,  that  he  is  absent,  without  other  evidence,  does  not  oonsu- 
tute  such  proof.  She  is  competent  to  prove  the  fact  if  it  exists ;  and  there  is  no 
reason  why  hearsay  evidence  should  be  admitted  to  estabjish  it,  when  the  fact 
itself  may  as  easily  be  proved  by  the  wife  as  her  declaration  concerning  it  by 
a  third  person.  {Jnry  v.  Bennett^  4  Duer,  247.)  Semble:  That  in  order  to  let  in 
the  deposition  of  a  witness  examined  de  bene,  the  absence  of  the  witness  must  be 
shown  by  some  one  who  can  speak  to  the  fact  of  his  own  knowledge;  proof  of 
inquiries  made  at  the  residence  of  the  witness  and  of  the  answers  given,  is  not 
enough.    (Robint<m  v.  MarhU,  2  M.  d  Bob.  876.) 

d  The  party  offering  the  deposition  in  evidence  cannot  rely  merely  upon 
the  presumption  of  the  mability  of  the  witness  to  att«nd  the  trial,  arising  from 
his  advanced  age.  (8  Wend.  180.)  And  in  case  of  the  absence  ol  a  witness,  the 
party  offering  his  deposition  in  evidence  must  prove  that  he  has  used  due  dili- 
gence to  procure  the  attendance  of  the  witnew,  and  that  he  has  made  inquiries 
at  his  last  place  of  Abode,  in  order  to  have  him  subpoenaed.  (4  Wash.  C.  C  Rep. 
219.) 

tf.  The  preliminary  proof  may  be  made  by  affidavit,  unleM  the  proof  is  ob- 
jected to  specifically  on  the  ground  that  it  is  by  affidavit,  and  viva  voce  testimony 
insisted  on.  (7  Cow.  69.)  The  preliminary  proof  may  be  mnde  by  a  party  to 
the  suit.    (Harrie  v.  Ely,  Court  of  Appeals,  Dea  1862;  10  Barb,  176.) 

/.  llic  deposition  of  a  foreign  witncM,  taken  de  bene  eeee,  may  be  read,  though 
it  appear  that  he  came  into  this  State  on  request  of  the  party,  for  the  purpose  of 
being  examined,  and  that  he  is  at  home  in  a  foreign  country,  and  might  have 
been  examined  on  a  commission,  and  even  though  a  commission  may  have  been 
obtained  for  the  purpose  of  examining  him  at  his  foreign  residence.  (7  Cow, 
69.) 
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a.  Hie  opposite  parlj  iha^  preveai  tbe  rtftding  of  the  dopoatlioii,  by  satisfiM- 
iorj  proof  tiMt  AiiifieieAt  notMo  wm  not  given  him  to  enable  him  to  attend  the 
ezammataoD  of  the  witaeMee,  or  that  the  ezaminatioB  was  net*  ia  all  re^>eete 
fair,  and  oondeeted  aoeordiog  to  the  Btatate.  Bat  he  cannot  objeet  that  the 
notiee  was  too  ehorti  where  he  appeal  heCoM  the  offieer  and  onita  there  to 
object  for  that  i«aaon.    (7  Cow.  6«.) 

6.  The  reading  of  tbe  depoeition  may  be  prevented  by  proof  that  the 
witneaeee'  attendanee  might,  with  doe  diligenee,  be  obtatoed.    (8  Barb.  580.) 

e.  Where,  after  tettioony  baa  been  tahen  eoadilionaUy,  one  of  the  pUintiffi 
diea»  and  the  aetion  is  eontiBued  by  the  survivor,  tinder  eeetion  121,  this  testi- 
roo.y,  so  taken,  is  admissible  on  the  trial,  jvafe  as  though  no  ehaage  in  the  parties 
had  taken  plaee.    (Mmrk9$  v.  Aldriek,  I  Abb^  65.) 

dL  Testimony  taken  eonditionally  may  be  read  en  the  trial  if  the  witness 
is  aatnaUy  absent,  notwithstanding  the  witness  ia  the  interval  between  the 
taking  of  the  testimony  and  the  time  of  the  trial  has  returned  to  the  State. 
(/6.) 

«.  Where  the  exee«tio»  of  a  doeament  is  prored  without  objeetioii  oa  an 
ezamioatioa  ik  hme  mm,  the  opposite  party  eaanot,  on  the  trial,  object  to  the 
of  the  doeament    (  Ward  v.  Whknty,  4  Selden.  445.) 
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/.  The  testimony  of  any  competent  witness  may  be  taken  in  this  State,  to  be 
used  in  any  eivil  sn.t  or  prooeeding,  on  an  agreement  in  writing  to  that  effect 
being  aiade  between  the  parties,  their  attorneys  or  solicitors,  and  on  interroga- 
tories to  be  agreed  upon  in  ^e  same  manner.  Said  testimony  may  be  taken 
before  a  jndge  of  any  court  of  record  of  this  State,  or  local  officer  elected  to  dis- 
charge th4  duties  of  eoanty  judge,  or  a  justice  of  the  peace  of  this  State,  who 
shall,  b^ore  the  interrogatories  are  put  to  htm,  publicly  administer  an  oath  to 
the  witness  that  the  answers  j^iven  to  said  interrogatories  shall  be  the  truth,  the 
whole  imth,  and  nothing  but  the  truth ;  and  the  testimony  shall  be  duly  and 
earefhlly  reduoed  lo  writing  by  the  offieer,  and  read  to  the  witness,  and  subscribed 
by  him  and  certified  by  the  officer.  The  testimony  so  taken,  toeether  with  the 
iaterroffatories,  shall  be  filed  with  the  clerk  of  the  court  in  which  the  suit  or 
proceeding  shsJl  be  pending ;  and  if  in  the  supreme  court  and  taken  In  a  suitor 
proceeding  at  law,  the  same  shall  be  filed  with  the  clerk  of  the  county  in  which 
the  venue  is  laid ;  if  in  equity,  with  the  clerk  of  the  county  in  which  the  suit  or 
proceeding  shall  be  pending ;  and  if  before  any  court  or  officer  having  no  clerk, 
then  with  said  court  or  offictrr.  And  ssid  testimony  may  be  used  in  evidence  on 
any  trial  or  hearins  of  such  suit  or  proceeding;  and  every  objection  to  the  com- 
petency or  credibility  of  said  witness,  or  to  the  competency  and  relevancy  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner  and  with  the  like  effect 
as  if  such  witness  was  personally  examined  at  such  trial  or  hearing.  (Laws  1847, 
oh.  280,  section  78 :  2  R.  S.,  4th  ed.,  874,  section  60.) 

ff.  The  deposition  thus  taken  de  bene  ette,  ia  to  have  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  wrtne«  would  have  if  ^ven  on  the  trial  or 
assessment;  and  every  objection  to  the  eompetency  or  eredioility  of  the  witness, 
and  to  the  competency  or  relevancy  of  any  question  pat  to  him,  or  of  any  answer 
g«.vea  by  him,  may  be  made  in  the  same  manner  as  if  the  witness  were  personally 
examined  on  the  trial  or  assessment    {Id.) 
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Motions  and  Orders.* 

§  400.  [357.]    D^Uion  a^  cm,  Order. 

Every  direction  of  a  court  or  judge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  an 
order. 

&  Order  and  Judgment,  diMtinction  between. — ^The  disfciootion  between  "an 
order"  and  *' a  jadgodeoft/'  is  tbie:  An  order  is  the  deciaion  of  a  motioa,  a  judg- 
ment is  the  decision  of  a  trial  (Beniley  ▼.  Jonez,  8  Code  Rep.  87 ;  King  ▼. 
Stafford,  5  How.  80.) 


*  b,  Motion$  to  be  on  notice. — All  moUona  are  to  be  on  notice,  or  order  to  show 
cauae.  (Bole  89.)  But  an  application  to  the  court  to  remoTe  a  mere  technical 
difficulty,  by  which  oilier  partiee  cannot  be  affected,  may  be  made  ex  parte, 
(Re  Paitera^n,  4  How.  84.) 

e.  Motiona  muet  be  made  to  the  court — Except  in  the  city  of  New  York,  and 
with  the  eaeeption  of  certain  eases  apeeified  by  Jaw,  in  which  a  motion  may  be 
made  at  chttanDen,  motions  most  be  made  either  at  a  general  or  special  term. 
(Bedell  ▼.  PaveU,  8  Code  Rep.  61.    See  ante,  sect  27  and  note  thereto.) 

d  Road  law.^A  motion  for  a  new  trial  and  asoesament  of  damages,  under 
the  general  road  law  (Lawa  c^  1847,  c  210),  can  onlg  be  made  at  a  special  term. 
(In  Re  FoH  Plain  and  CooperUovm  PlankRoad  Co, ;  Bx  Parte  Ramom,  8  Code 
Repk  148.) 

e.  AU  obfeeHona  in  one  motion^ — A  party  eomplaiaing  of  any  proceeding  in  a 
«ause,  must  embody  all  objections,  then  ezistinff,  in  one  motion  ;  ne  cannot  make 
a  separate  motion  for  eaeh  objection.  Thus,  whan  a  plaintiff  moved  to  set  aside 
a  demurrer  em  irregular,  and  failing  in  that,  moved  to  set  aside  the  demurrer  as 
frivolous,  held  that  the  second  motion  could  not  be  entertained.  (J)eemond  ▼. 
Wolf,  1  Code  Rep.  48.) 

f,  Motion  for  firat  da^  of  <«nn.— Motions,  except  in  the  first  district,  are  to  be 
noticed  for  the  first  day  of  the  term,  aod  to  be  accompanied  with  copies  of  thd 
affidavits,  <bc ,  on  which  the  motion  is  to  be  made,    (fitule  49.) 

p,  Grounda  of  motion.—- The  particular  gratmda  of  a  motion  should  appear 
plainly,  either  by  the  notice  of  motion  or  the  affidavits^  (Mlia  v.  Jonea,  6  How. 
286 ;  and  see  Rule  89.) 

K.  Covniarmand, — A  notice  of  motion  cannot  be  so  countermanded  by  the 
party  who  has  given  it,  as  to  deprive  the  opposite  party  of  the  right  of  attend- 
ing on  the  day  specified,  and  having  the  motion  dismissed  with  costs,  (^olsf  v. 
Jamea,  1  Duer,  668.    Approved  by  aU  the  judges  of  the  superior  court) 

i.  Ordar  by  default. — Where  a  motion  is  noticed  for  a  day  out  of  an  appointed 
term,  it  must  be  brought  on  on  the  day  specified.  And  where  the  moving 
party  does  not  appear  on  that  dav,  he  ia  not  entitled  to  his  motion  by  default  on 
a  subsequent  day.  (  Venumg  v.  limenajf,  8  How.  860 ;  see  section  404.)  If  no  one 
appears  to  oppose,  on  proof  of  due  service  of  notice  of  the  motion,  the  moving 
party  is  entitled  to  the  order  asked  for  (Rules  89,  66),  but  no  more  than  is  asked 
lor.  Thus,  if  the  notice  of  motion  does  not  state  that  costs  will  be  asked  for,  but 
that  the  party  will  apply  *'  for  such  other  and  further  order  as  the  court  may 
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a.  Motion  papers  to  heJUed.^—li  is  the  datr  of  the  respeetiTd  attorneyB  to  file 
the  papers  used  bj  them  on  »  motion.  {pa»age  r.  Belyea,  1  Code  Rep.  42 ; 
Lafarge  v.  Van  Wagenen^  14  How.  67  ;  Bale  8.) 

&  Renewing  motion, — A  special  motion  OMinoi  be  renewed  without  leeTO  of 
the  court  for  that  purpose  obUined.  {Mileheii  y.  Allen,  12  Wend,  290;  JMlfitt 
T.  Frosch,  5  Hill,  49d ;  Allen  r.  Oibht,  1%  WeML  202 ;  Wilkt  ▼.  Fkyerweather,  1 
Barb.  78;  Billinger  y,  MartindaU,%  How.  IIS;  Bowman  y,  Shelden,  6  Sand. 
657  ;  Rule  28 ;  and  see,  ante,  p.  809  a.) 

e.  Conditional  orcier.— Where  an  order  is  granted  on  a  condition,  the  eondi- 
tion  must  be  performed  within  twenty-four  hoar%  valees  otherwise  expressed  in 
the  order.  {Sabin  v.  Jokneon,  7  Cow.  421.}  An  order  granted  on  parent  of 
costs  is  a  cooditional  order,  and  it  is  of  no  force  unless  the  coetsbe  paid  instaater, 
t.  «.  within  twentj-four  hours;  and  the  party  who  is  to  pay  costs  most  seek  out 
the  other  party  to  make  a  tender  of  Um  eostSk  (16  Johns.  862 ;  A  Peig^  82.) 
And  he  musL  at  his  peril,  take  notice  of  the  order  of  the  court,  without  waiting 
to  be  served  wiih  a  copy  of  the  order.  (  Wellink  ▼.  Renwiek,  22  Wend.  608.) 
And  if  the  party  neglaet  to  pay  the  ooets  on  demand,  the  other  party  may  pro- 
ceed as  if  no  such  order  had  been  made.     (Fugele^  ▼.  Van  Allen,  18  Johns.  852.) 


deem  proper,"  it  would  be  deemed  irregular  to  take  by  default  an  order  for  the 
relief  asked  for  with  costs.  (Northrup  ▼.  Vem  Deueen,  8  Code  Rep.  140.)  And 
in  the  court  of  appeals,  an  order  will  not  be  permitted  to  be  taken  by  default, 
which  interferes  with  the  power  of  the  court  in  controlling  the  calendar.  {Grain 
T.  Rowley,  4  How.  79.)  And  if  even  no  one  appears  to  oppose,  yet  if  the  service 
or  proof  of  service,  is  insufficient^  the  oourt  will  deny  the  motion.  (8  Caines 
R.88.) 

d,  Prelimiaary  oiffeeHon.—'U  it  ia  intended  to  take  any  •bjeetieiM^  to  a  motion 
of  a  merely  teehnieai  eharaoter.  they  should  be  raised  before  the  merits  of  the 
motion  are  gone  into ;  otherwise  they  will  be  considered  ae  waived.  (8  Cainee' 
R.  106;  16  How.  271.) 

e.  Afidaviu  on  moitoft --Where  papars  have  been  served  for  a  motion,  and 
that  motion  is  abandoned,  the  moving  party  may  serve  a  fresh  aoliee,  stating 
therein  that  the  motion  will  be  made  on  the  papem  already  served,  intelligibly 
referring  to  them,  and  in  that  case  such  papers  may  be  read  on  the  seeood  mo- 
tion (  Van  Benihuyeen  v.  Steven;  14  How.  70),  ana  although  a  party  making  a 
motion  is  not  ordinarily  allowed  to  readaffidavite»  in  support  of  hie  motion,  eopiee 
of  which  have  not  been  served,  yet  in  cases  where  sffidavits  read  in  opposing  a 
motion  introduce  new  matter  wnich  may  operate  ae  a  surprise  upon  the  moving 
party,  he  ie  sometimes  allowed  to  have  the  motion  stand  over  for  the  purpoee  ol 
obtaining  affidavits  to  eontredict  or  explsin  the  new  matter  alleged,  eepieeially 
when  the  new  matter  ohargee  the  moving  party  with  bad  fiuth.  (Sckermierham 
V.  Van  Voret.  I  Code  Rep.,  N.  a,  400.) 

/.  Extent  of  relief  on  motiotu — Where  a  party,  in  his  notice  of  motion  served 
on  the  adverse  party,  asks  for  a  specific  relief,  or  for  suoh  other  or  further  order 
ae  may  be  just ;  the  oourt  may  afford  any  relief  compatible  with  the  fsets  of  the 
case  presented.  {The  People  v.  Ttamer,  1  CaL  Rea  162.)  Where  the  notice  of 
motion  was  to  diisolve  the  iujunation*  ''aad  for  otner  and  further  relief,"  dte.,  and 
the  motion  was  denied  at  special  term,  the  general  term  on  appeal  ordered  a  new 
defendant  to  be  joined  in  the  action,  and  it  was  held  that  sueh  order  was  author- 
ized by  the  prsyer  for  other  relief,  {Martin  v  Kanouae,  %  Abb.  890 ;  and  see 
Mann  v.  Brooke,  7  How.  467.)  It  is  irregular  to  grant  affirmative  relief  to  a 
party  opposing  a  motion,  upon  matteie  appearing  ia  the  oppoeing  papers,  which 
the  moving  perty  hae  no  opportunity  to  answer.  {Owwe  v.  SheUhn,  8  Barb.  282.) 
f.  Ammdim^  monmg  jm^^sl— An  opposing  V^J  ^  iometimee  alloweA  to 
amend  a  defect  m  his  proceedingsi  without  bemg  put  to  a  motion  on  his  part. 
But  this  may  be  allowed  only  in  eases  whsM  the  court  ean  see,  ftrom  the  natnre 
of  the  ease,  that  no  valid  objeotiott  ean  be  made  to  the  amendment  in  ease  a  mo- 
tion is  specifieally  made  for  that  purpeee.  {Jk)  And  whers^  after  a  motion  hsd 
been  heard  and  deeided,  it  appearea  that  the  affidavit  used  to  oppose  did  not 
eontaia  any  jurat  or  sii{nature  of  any  officer  before  whom  sworn,  leave  was 
granted  to  the  party  to  re-ewear  the  affidavit.    (8  How.  187  note.) 
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Bat  where  an  order  reqairee  an  act  to  be  done,  and  eosia  to  be  paid,  the  payment 
of  coats  is  not  a  condition  preoedeot  to  the  doin^  the  act.  (4  Sand.  647  ;  Rnle 
2&)  And  where  a  party  is  relieved  against  a  r^ular  order  on  certain  specified 
terma^  it  is  the  duty  of  the  part^  applying  lor  such  relief  to  draw  op  and  enter 
the  order  gfranting  the  same,  without  unreasonable  delay,  and  if  he  neglects  to 
do  so  the  adverae  partjr  upon  filing  an  affidavit  ahowiog  suoh  neglect,  and  Uiat 
the  terms  oo  which  reuef  was  to  be  i^ranted  bave  not  l^en  eompfied  with,  may 
proceed  to  carry  into  e£Fect  the  original  order  without  entering  an  order  upon 
the  application  for  relief  against  it  {Hoffman  t.  Tredwell,  6  Paige,  82.)  When 
a  party  obtains  an  order  to  be  relieved  on  terms  aiaiast  a  regular  order,  he  must 
seek  out  the  attomeva  of  the  adverse  party,  and  perform,  or  effer  to  perform 
Bucb  term%  or  he  will  lose  the  benefit  oi  the  order.    (Id.) 

€L  Chamber  order  after  order  of  the  court — ^Aiter  an  order  of  a  court  in  a 
eaoae,  a  further  arder  of  a  judge  at  ehambars  on  the  same  subject  Is  irregular. 
{Stanalmry  v.  JDurell,  1  Johns.  C.  8M.) 

b.  JSnHtUng  order. — ^Tbe  entitling  an  order  as  granted  at  a  special  term,  which 
hj  law  may  be  made  by  » judge  out  of  court  only,  or  the  making  such  order  by 
a  judge  when  sitting  at  a  special  term,  instead  of  when  sitting  at  chamber,  will 
not  vitiate  the  order.  {In  the  matter  of  the  Kniekerboeker  Bank,  19  Barb.  602 ; 
and  see  Dreeeer  v.  Van  Pelt,  16  How.  19,  and  6  Abb.  63.) 

e.  Entry  of  order. — Neither  party  can  have  any  benent  from  a  decision  of  the 
court  until  the  order  upon  sucn  decision  is  drawn  up  and  entered.    {Ante,  p. 

486  d.)  '  And  it  ii  the  duty  of  the  prevaibng  party  to  see  that  the  order  conforms 
to  the  decision.  {Savage  y,  Relyea,  1  Code  R.  42;  Lafarge  v.  Van  Wagenen,  14 
How.  67.)  The  order  should  be  dated  as  of  the  day  it  is  actually  entered.  But 
where  it  is  dated  aa  of  the  day  the  decision  was  made,  the  party  entering  cannot 
afterwards  object  to  it  on  that  ground.  If  the  party  eotitlea  to  draw  up  the 
order  neglecta  to  enter  it  for  twenty-four  hours  after  the  decision  is  made,  any 
other  party  interested  in  the  entry  of  the  order,  may  enter  it  Where  an  order 
is  special  ia  its  provisions  the  party  entitled  to  draw  up  the  same  should  submit 
a  copy  of  the  proposed  ofder  to  the  adverse  party,  so  that  he  may  propose  amend- 
ments. (  WhitTiey  v.  Belden,  4  Paige,  140.)  [In  the  Superior  Court  of  New  York 
city,  where  an  onler  is  entered  em  parte,  and  the  opposite  party  is  dissatisfied 
with  it,  he  may  on  a  notice  oi  two  days  have  a  re-settlement. J    See,  ante,  p. 

487  6. 

d.  Order,  to  what  time  it  reUUee.-^The  court  never  allows  a  party  to  be  pre- 
judiced bj  its  own  delay.  And  where  the  court  delays  announcing  its  decision 
on  a  motion,  the  decision  when  made  relates  back  to  the  time  when  the  motion 
was  made,  and  any  proceedings  taken  intermediate  the  making  the  motion  and 
the  announcement  of  the  decision  will  be  at  the  risk  of  having  them  set  aside  if 
conflicting  with  the  decision.  Thus  where  a  defendant  moved  on  the  29th  of 
January  to  change  the  place  of  trial,  and  the  decision  granting  his  motion  waa 
not  announced  till  the  24th  of  February,  the  plaintiff  in  the  interim  having  taken 
an  inquest,  held  that  the  inquest  was  irregular,  and  on  motion  it  was  set  aside. 
(  Wilton  V.  Hendereofi,  16  How.  90.) 

a.   Void  order. — Aji  order  returnable  on  a  Sunday  is  void.    {Aretie  Mre  Jne, 
Oo»  V.  Bicka,  7  Abb.  204.)    And,  eemble,  so  is  an  order  made  on  a  motion  in  the 
wrong  county.    {Newoamb  v.  Meed»  14  How.  100;  and  see  18  id.  SI 4;  6  id.  867  ; 
2  Code  K  76.) 

/  Denying  motion,  on  forty  refuwng  to  be  examined  orally.—'A  judge  before 
whom  a  motion  is  heara  at  special  term  cannot  direct  the  responding  jparty  to 
appear  before  him  and  be  examined  mrally  touching  the  matters  of  fact  mvolved 
in  the  controversy,  and  upon  his  refusing  to  submit  to  such  examination,  determ- 
ine the  motion  against  him  for  that  cause.    {Meyer  v.  Lent,  7  Abb.  226.) 

g.  Reference  on  motion. — ^It  seems  that  if  the  afiidavita  on  a  motion  are  not 
sufficieu Uy  definite,  the  court  should  order  a  reference  to  ascertain  and  report 
the  facts.    {Id. ;  and  ace,  anie.  p.  866  e.) 

h.  Commieeian  to  examine  witneeeee  on  a  miotion. — See  ante,  p.  688  i. 

i.  One  appeal  from  tteo  orders. — Where  two  orders  are  made  and  entered  in  a 
cause  on  the  same  day,  one  of  which  substantially  embraeea  the  other,  and  the 
opposite  party  appeals  from  both  orders,  he  may  do  so  in  one  appeal.  {Gregory 
T.  jDodffe,  8  Paige,  90 ;  and  see  Toll  v.  7%omae,  16  How.  816.) 

J.  Motione  in  the  superior  eourt.^-Tht  practice  of  the  superior  court  as  to 
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^rantiog  motions  by  default,  wn*  stated  by  Bosirortb,  J.  {Chbb  r.  Lackey,  12  How. 
900;  4  Duer,  67S),  as  follows:  JSx-parte  orders  may  be  granted  by  any  jad^e  of 
the  coart,  wherever  he  may  be  found  within  the  territorial  limits  in  wbieh  he 
is  authorized  to  do  official  acts.  Motions  npon  notice,  or  orders  to  show  canse 
can  be  moved  in  vacation^  in  the  absence  of  the  adverse  party,  only  before  the 
justice  who  sits  at  chambers,  on  the  day  for  which  the  notice  la  given  or  the 
order  to  show  eanse  is  returnable.  Definite  for  not  making  sneh  motions  can  be 
moved  before  sneh  jrstiee  only.  Chambers  during  vacaiion  is  regularly  held  in 
the  ffeneral'terrn  room.  During  term  time,  motions  on  notice  and  orders  to  show 
oanse,  in  the  absence  of  the  opposing  attorney  or  conosel,  can  be  moved  only 
before  the  jnstieiK  who  holds  the  sp^dal  term.  Motions  to  discharge  such  notices 
or  orders  to  show  canse,  on  acoonnt  of  the  defanlt  of  the  party  serving  them  to 
bring  them  on,  can  be  made  before  such  iustice  only.  Wnen  the  attorneys  or 
counsel  of  both  parties  attend,  they  may  be  heard  before  any  Ju^ge  of  the  court, 
who  is  disengaged.  But  there  is  but  one  place  where  defaults  can  be  taken  on 
the  failure  of  the  attorney  serving  a  notice  or  order  to  show  cause  to  bring  on 
his  motion,  or  on  the  failure  of  the  attorney  on  whom  it  is  served,  to  appear  and 
oppose. 

See  anU,  aeetaon  27,  and  note  thereto. 

a.  Decision  on  a  demurrer. — (See  ante^  p.  48S,  e,)  [The  decision  of  the  court 
allowing  or  overruling  a  demurrer,  is  in  the  form  of  an  order /or  judametit,  in  all 
cases,  whether  it  gives  leave  to  amend  or  not.  That  order  for  judgment  Is 
appealable,  and  is  to  be  appealed  ftom  as  any  other  order.  Of  course,  it  must 
be  BO  appealed  from  while  it  remains  an  order,  for  after  a  judgment  is  entered, 
it  becomes  merged  in  the  judgment ;  an  appeal  fV-om  the  order  would  then  be 
futile  and  irregular.  The  appeal  must  be  from  the  judgment.  This  is  the  result 
of  the  decisions.  (See  Ford  v.  7\imery  6  Duer,  684;  18  How.  198;  8  Abb  885; 
Phippt  V.  Van  CoU,  4  Abb.  IH);  15  How.  110;  Iven  v.  ifiller,  19  Barb.  197; 
Reynolds  v.  Freeman,  4  Sand.  702 ;  Bentley  v.  Jones,  8  Code  R.  87 ;  King  v.  Staf- 
ford, 5  How.  80;  Woody.  Lambert,  1  Code  R.,  N.  S.,  214:  8  Sand.  724;  Drum- 
mond  V.  Hunson,  8  How.  247 ;  1  Duer,  888 ;  Dolph  v.  Wliite,  8  How.  276 ;  Lewis  v. 
Acker,  8  How.  414.)  If  the  demurrer  is  on  to  the  whole  pleading,  and  the 
decision  reserves  no  leave  to  amend,  nor  grants  a  stay  of  proceedings,  then,  as  an 
appeal  from  the  decision  as  an  order  is  not  a  stay  of  the  proceedings  {ante  p.  486,  e\ 
there  is  nothing  to  prevent  the  successful  party  entering  a  judgment  on  the 
decision  in  his  favor,  and  forcing  the  opposite  party  to  review  the  decision,  if  at 
all,  by  an  appeal  from  the  judgment,  if  an  appt^af  be  taken  to  the  general  term, 
from  a  deeieion  on  a  demurrer,  as  an  appeal  from  an  order,  and  the  general  term 
affirms  such  decision,  and  judgment  is  thereupon  entered,  the  eause  must,  in  all 
cases,  be  again  brought  before  the  general  term,  on  an  appeal  from  the  judgment^ 
before  ii  can  be  appealed  to  the  court  of  appeals.  See  HollisUr  S^k  t.  VaU,  16 
N.  Y.  898.] 

h.  Decision  on  a  motion  under  section  247.-— The  decision  of  a  judffe  at  chambers, 
under  section  247,  holding  an  answer  frivolous  and  ordering  judgment  for  the 
plaintiff,  is  an  order.  (  West.  R.  R.  Co.  v.  Kwtrirjht,  10  How.  457 ;  GomM  v.  Car- 
penter, 7  id.  98.^  In  other  eases  it  has  been  held  that  a  decision  on  an  applica- 
tion under  section  247  is  a  judgment,  and  must  be  appealed  from  as  a  jndf^ment 
(Bentley  v.  Jones,  8  Code  Rep.  87;  4  How.  886;  Darrow  v.  Miller,  8  Code  Rep. 
241 ;  King  v.  Stafford,  6  How.  SO;  Roberts  v.  Morrison,  7  uf.  896 ;  Lawrence  v. 
Dams,  id.  854;  HtUl  v.  8mitK  8  id.  150;  Martin  v.  Kanouse,  2  Abb.  890;  Brttes 
V.  Pinkney,  8  How.  897.)  Where  a  motion  for  judgment  upon  a  demurrer  as 
frivolous  was  granted,  with  leave  to  defendant  to  answer  in  two  days,  the  defend- 
ant appealed  from  the  decision  to  the  general  term,  as  from  an  order, — ^held  by 
the  N.  Y.  Com.  Pleas,  at  general  term,  that  he  might  do  so.  (Lee  v.  Ain^ie,  4 
Abb.  90,  note,  and  id  468 ;  see  s:upra,  and  ante,  p.  482,  e.) 

e.  Dismissal  of  complaint. — ^The  dismissal  of  the  eomplaint  for  not  prooeeding 
in  the  action,  is  ti  judgment.    {T\lhpaugh  v.  Dick,  8  How.  88.)    [Doubtful.] 

d.  Order  for  new  trial. — An  order  of  the  supreme  court  at  general  term, 
reversing  a  judgment  obtained  at  the  circuit  court,  and  ordering  a  new  trial,  ia 
not  a  judgment.    (Dtrnne  v.  Northern  R.  R.  Co.,  4  How.  864.) 

See  note  to  sabdivision  6,  of  section  807. 
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§401.  [358  to  862.]  (Am'd  1849—1862—1858,  1859.) 
Definition  of  a  motion.    Motions^  how  and  where  made. 

(1.)  An  application  for  an  order  is  a  motion. 

(2.)  Motions  may  be  made  in  the.  First  Judicial  District,  to 
a  judge  or  justice  out  of  court,  except  for  a  new  trial  on  the 
merits. 

(3.)  Orders  made  out  of  court,  without  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  State ;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  hy  the  county  jvdge  of  the  county  in  which 
the  aitomeyfor  the  moving  jparty  reeidesj  except  to  stay  pro- 
ceedings after  verdict. 

(4.)  Motions  upon  notice  must  be  made  within  the  district 
in  which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable ;  exc^t  that  where  the  action  is  triable  in 
the  First  Judicial  District,  the  motion  must  be  made  therein, 
and  no  motion  upon  notice  can  be  made  in  the  First  Judicial 
District,  in  an  action  triable  elsewhere. 

(5.)  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  pro- 
visional remedy,  shall  have  preference  over  all  other  motions. 

(6.)  No  order  to  stay  proceedings  for  a  longer  time  than 
twenty  days  shall  be  granted  by  a  judge  out  of  court,  except 
upon  previous  notice  to  the  adverse  party. 

The  fifth  BDbdiyiflion  was  inserted  in  1858,  and  the  words  in  italics  were 
inserted  in  1851). 

<L  This  eeotion  (401)  does  not  apply  to  snite  existing  at  the  time  of  tlie  pas- 
sage of  the  code,  nor  to  a  special  statutory  proceeding;.  {In  Re  Hiel^n  WUt^  6 
How.  816;  2  Code  Rep.  128;  Broekwatft,  Jewett,  16  Bwrb.  590;  WelU  ▼.  J&net, 
2  Abb.  20.) 

b.  Bubdivinon  1.  What  i$  a  moiion  f — ^The  following  appHoatlonB  to  the  oonrt 
have  been  held  to  be  motione  :  Application  for  a  oommlnion  {Brwin  r.  VoorhitM, 
26  Barb.  127);  an  appeal  pursuant  to  see.  849  (Savage  v.  JOarroWt  2  Code  R.  57)  ; 
an  application  pursuant  to  section  247  {Roberts  r.  Clarke,  10  How.  415  ;  0<nddT. 
Carpenter,  1  id,  99;  see,  however,  Jones  t.  Bentley,  8  Code  R.  87 ;  4  How.  885  ; 
£inff  ▼.  Stafford,  5  id-  80);  an  application  for  a  rehearine  at  general  term  by 
way  of  appeal  fnom  a  single  jndge.  (  Van  Wyek  ▼.  Alliger,  1  Code  R.  68.)  But  the 
application  to  hare  costs  of  appeal  from  a  surrogate's  decree  taxed  is  not  a  mo- 
tion.   (Broekway  ▼.  Jewtt,  16  Barb.  590;  and  see,  ante,  p.  448  k,) 

e.  Subdivision  2. — ^This  applies  to  aU  motions,  except  the  one  excepted, 
"  therefore  an  order  for  the  appointment  of  a  ffuardian  in  partition  may  be 
made  by  a  judge  at  chambers.*'    (Disbrow  v.  F^ger,  5  Abb.  54 ;  and  see  anie, 

p.  2»,  d,  f. 

d.  Subdivision  8.— >The  term  **  the  eourf  means  the  court  in  which  the  action 
is  pending.  {Mann  t.  TyUr,  1  Code  Rep.,  N.  8.,  888 ;  6  How.  286.)  A  county 
judge  may  make  an  order,  staying  proceedings  on  a  judgment  on  the  report  of  a 
referee.  A  report  of  a  referee  is  not  a  ver&et.  {Otis  v.  Spencer,  8  How.  171.) 
A  county  judge  before  whom  a  proceeding  supplementary  to  the  execution  is 
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pendiog  cannot  make  an  order  staying  aiieh  proceeding.  {Rk  of  Ge%e»ee  r,  Bpenetr, 
15  How.  412;  and  eee  id.  14.) 

a,  JSubdhUion  4.— In  order  to  autboriae  the  eourt  to  hear  a  motion  it  ia  not 
necessary  to  show  that  it  is  made  in  the  proper  oountT.  If  not  thus  made»  that 
fact  can  be  shown  in  opposition  to  the  motion,  or  it  may  fbmish  gronnd  for 
vacating  any  order  taken  by  delkalt  on  each  motion,  and  perhapa  any  order  on 
such  motion  would  be  void.  {Neweombt  r.  Beed,  14  Uow.  100 ;  see,  however,  as 
to  the  order  being  void,  Blaekmar  ▼.  Fan  Inwager,  5  id,  867;  OMtr  ▼.  Hoyty  *t 
id.  266.) 

6.  The  connty  in  which  an  aotion  is  triable,  is  the  county  in  which  the  renne 
IS  laid,  that  is,  the  eonnty  named  as  the  place  of  trial  in  the  complaint  {ChM 
▼•  ChaptHf  4  How.  18i.)  The  reasonable  eonatmction  to  be  givea  to  the  phrase, 
"the  county  where  the  action  is  triable,"  includes  any  eonoty  in  which,  accord- 
ing to  seoUoos  12S,  lft4,  and  126,  the  plaintiff  is  at  liberty  to  have  the  action 
tned.  {Peebles  v.  Rogere,  5  How.  208.)  llie  word  triable  applies  only  to  the 
connty  named  as  the  place  of  trial.  (Bange  v.  Seldeny  13  How.  168.)  Thus  where 
the  plaintiff  and  dcSendant  reside  in  different  counties  not  adfoining,  and  in  dif- 
ferent judicial  districts  not  adjoining,  and  the  plaintiff  names  the  county  of  hia 
residence  as  the  place  of  trial,  that  is  the  county  in  which  the  action  is  tHable, 
until  the  place  of  trial  is  changed  by  an  order  of  the  coort  {Jd.;  ^  C  id,  874 ; 
Aikiru  V.  Heame,  8  Abb.  184.) 

e.  Where  no  copy  of  the  complaint  has  been  senred,  and  no  complaint  baa 
been  filed,  the  defeaaant^  for  the  purpose  of  moving,  is  at  liberty  to  regard  the 
connty  in  which  the  summons  state's  tne  complaint  will  be  filed,  as  the  county  in 
which  the  action  is  triable.  {Jolmnon  v.  Bryant  1  Code  Rep.,  N.  8.,  46 ;  Doetsoii 
V.  Powell,  18  How.  287.)  And  tembU,  where  no  pi«oc  of  trial  is  named  in  the 
complaint,  the  motion  may  be  made  in  any  district  within  which  the  action  is 
properly  triable.    {Hoiekkiu  v.  Orooktr,  16  How.  886.) 

d  Erie  County. — Actions  triable  in  Erie  county  require  all  motions  in  rela- 
tion to  them  to  be  made  in  the  8th  district^  as  there  are  no  counties  out  of  that 
district  adjoining  firic^    (Ingleheart  v.  Joknaion,  6  How.  80.) 

e.  Orleans  County. — All  motions  in  the  supreme  courts  and  all  suite  and  pro- 
ceedings in  equity  in  said  court,  arisinff  in  the  county  of  Orleans,  may  be  brought 
to  a  hearing  at  any  special  or  generu  term  of  stiid  court  in  the  county  of  £rie^ 
in  the  same  manner  as  though  the  said  county  of  Erie  was  adjoining  the  said 
county  of  Orleans.    (Laws  of  1848,  ch.  86,  p.  47.) 

/  Pirsi  distriet.—The  special  or  general  terms  of  the  supreme  court  in  the 
first  judicial  district  have  no  jurisdiction  to  hear  a  motion  [upon  notice]  in  an 
action  triable  in  another  district.  (Harris  v.  Clarke  10  How.  416  ;  Canai  ffk  v. 
Jlarris,  id.  192 ;  19  Barb.  687 ;  Wfieeler  v.  Maitland,  12  How.  86.)  An  applicap 
tion  for  an  order  of  supersedeas  (under  2  R.  S.  666.  ss.  86,  87)  may  be  made  to 
the  judge  of  the  first  district,  although  the  action  is  triable  elsewnere.  (  Wells 
V.  Jones,  2  Abb.  20 ;  General  Term,  MitoheU«  J.,  disBCBtiAg.)  It  ia  not  a  case 
governed  by  section  401.     (Id) 

g.  Subdivision  6. — ^No  judge  has  the  right  arbitrarily  to  make  an  eac-parte 
order  staying  proceedings  in  an  aotion  for  a  given  period,  or  twenty  days  (a.  401). 
The  stay  should  always  be,  until  the  party  obtaining  it  can  maKC  some  other 
applicatioD  for  relief.  (Chitbbuck  v.  Morrison,  6  How.  867) ;  and  in  Sales  Y. 
Woodin  (8  id  860),  the  same  judge  (Harris)  held,  that  an  order  to  stay  proceed- 
ings, to  render  it  effectual,  must  be  accompanied  by  a  notice  of  motion.  An 
order  to  stay  proceedings  for  a  given  number  of  days,  is  never  proper.  It  should 
always  be  limited  by  a  time  when  the  party  can  make  application  for  the  relief 
he  seeks.  Whether  an  exparte  order  of  a  judge  at  chambers  staying  proceed- 
ings until  the  decision  of  an  appeal  is  valid,  although  the  effect  of  the  order 
must  be  to  create  a  stay  for  more  than  twenty  days.  (Lottiamm'  v.  Lord,  4  E.  D. 
Smith,  184.)  Held  it  is  not  valid.  (Steam  Nav.  Go.  v.  Weed,  8  How.  49.)  In 
one  esse  (Langdon  v.  Wilkes,  1  Code  Rep.,  K.  Sb,  10),  it  was  held  by  King,  J., 
that,  several  orders  each  staying  the  proceedings  for  less  than  twenty  days,  but 
collectively  more  than  twenty  days,  might  be  made.  That  case  was  cited  in  the 
superior  court ;  and  per  Duer,  J.,  *'  I  cannot  follow  the  deoiaion  that  has  been 
cited ;  the  meaning  of  the  code  is  that  there  shall  be  no  stay  of  proceedings  beyond 
twenty  days,  except  upon  notice  to  the  adverse  party ;  and  whether  a  stay 
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ezoeeding  ihe  time  limited  be  granted  by  a  single  order  or  by  eaeeeasiye  orders, 
is  immateris).  The  intent  of  the  provision  is  as  much  yioUtea  in  the  one  case  as 
in  the  other ;  nor  do  the  words  loree  ns  to  adopt  a  different  eonstmction.  A 
aeoond  order  extending  the  stay  twenty  days  beyond  the  twenty  first  allowed,  is 
as  truly  an  order  to  stay  proceedings  for  a  longer  time  than  the  code  permits,  as 
a  single  order  for  forty  days"  (Atum.  6  Sand.  666) ;  and  in  8ale$  v.  WooeUn 
(8  How.  849),  where  a  defendant  obtained  two  consecutive  Ax-parte  orders, 
elmply  '^that  the  plaintiff's  proceedings  be  stayed  twenty  days,"  on  applying  ex 
parte  for  a  third  order  to  the  like  effect,  Harris,  J.,  observed,  ''Such  practice  is 
a  dear  violation  of  the  sptW^  if  not  the  letter  of  seetion  401.  The  obvious  inten- 
tion of  the  legislature  was  that  the  power  of  a  judge  to  arrest  the  proceedings  of 
a  party  by  an  ex-part«  order  should  be  limited  to  twenty  days.  To  effect  a  stay 
for  a  longer  time  oy  a  series  of  orders  each  by  itself  within  the  statutory  limits 
bat  in  the  aggregate  exceeding  that  limit,  is  but  an  evasion  of  the  statute.  It  is 
but  an  attempt  to  accomplish  indirectly  what  could  not  be  done  directly." 

0.  An  order  extending  the  time  to  make  a  case  or  exceptions  is  not  per  se  a 
stay  of  proceedings,  and  this  elause  of  the  seetion  does  not  apply  to  sueh  an 
order.  (7%<}mp9im  ▼.  Blanehard,  1  Code  Bep.  105;  Suffy.  Bennett^  2  ih,  189; 
Camoell  v.  Bage,  IS  How.  18.) 

6.  An  order  extending  the  time  to  answer  was  held  not  to  be  a  stay  of  pro- 
oeedings.    (  WUeoek  v.  CuriU,  1  Code  Rep.  96.) 

e.  An  order  of  a  judge  staying  proceedings  eannot  be  treated  as  a  nullity  on 
the  groiud  that  it  was  improvidently  granted,  or  improperly  or  ft'audulently 
obtained.  {Serris  v.  Clark,  10  How.  416.)  The  Pi^er  remedy  is  to  move  to 
have  it  vacated.  {HeimptUad  v.  Hempstead,  1  id.  8.)  There  are  dicta  to  the  effect 
that  an  order  of  a  judge  staying  the  proceedings  more  than  twenty  days  may  be 
treated  as  a  nullity  (Anon,  6  Sand.  666;  ScUes  v.  Woodin,  8  How.  849  ^  Hufr, 
Bennett,  2  Code  Rep.  189);  and  in  Traver  v.  Silvemail  (2  Code  Rep.  96),  where 
the  plaintiff  disregarded  the  order  of  a  county  judge  staying  the  proceedings, 
and  entered  judgment,  Parker,  J.,  held  the  judge  had  no  power  to  stay  the  pro- 
ceedings, and  that  the  plaintiff  was  not  irregular  in  disregarding  the  order.  An 
order  made  oat  of  eonrt  and  without  notice,  staying  prooeediags  for  more  than 
twenty  days,  is  void.    (Bangs  v.  Selden^  18  How.  874.) 

§  402.  [863.]  (Am'd  1849.)    Mtiee  of  motion. 

When  a  notice  of  a  motion  ia  necefisary,  it  must  be  served 
eight  days  before  the  time  appointed  for  the  hearing ;  bat  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a 
shorter  time. 

dL  An  order  to  show  oanse,  retoraable  at  speeial  term,  must  be  granted  at 
special  terra,  and  not  by  a  judse,  and  an  order  to  show  eanse  retarnable  before  a 
judge  must  be  made  by  the  judge  before  whom  it  is  returnable.  (Ha^ouek  ▼. 
JShriek,  7  Abb.  76 ;  Merritt  v.  &oomi,  6  How.  860.) 

e.  The  granting  an  order  to  show  cause  is  nob  a  matter  of  course.  (Andny- 
%ette  V.  Bovme,  15  How.  76 ;  4  Abb.  440.) 

/.  Bembie,  this  section  gives  no  authority  to  shorten  the  notice  of  a  motion, 
pursuant  to  section  247.    (Lefferts  v.  Snediker,  1  Abb.  41.^ 

See  sections  412, 418,  Supreme  Court  Rule,  49,  and  Rules  of  K.  Y.  Com.  Pleas, 
in  Appendix. 

§  408.  [864.]  In  aoHona  in  the  supreme  courts  eotmty  judge 
r  may  act  at  cfuimbere.    His  orders^  hm  reviewed. 

In  an  action  in  the  supreme  court,  a  county  judge,  in  addi- 
tion to  the  powers  conferred  upon  him  by  this  act,  may  exer- 
cise, within  his  county,  the  powers  of  a  judge  of  the  supreme 
court  at  chambers,  according  to  the  existing  practice,  except  as 
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otherwise  provided  in  this  act.  And  in  all  cases  where  an 
order  is  made  by  a  county  judge,  it  may  be  reviewed  in  the 
same  manner  as  if  it  had  been  made  by  a  judge  of  the  supreme 
court. 

a.  Every  oonnty  jadge  witbia  the  eonnty  in  -whioh  he  shaU  have  been  ^eetad, 
shall  have  poorer,  and  it  shall  be  his  daty,  to  perform  all  sach  duties,  and  to  do 
all  such  aeta^  when  not  holding  a  county  court,  as  might  have  been  done  or  ]>ep- 
formed,  by  the  laws  in  force  on  the  12th  of  May,  1847,  by  the  judges  of  th« 
common  pleas,  or  by  any  one  or  more  of  them,  at  chambers  or  otherwise,  when 
not  holding  court,  or  by  any  such  judge  being  of  the  degree  of  couaseUor  of  the 
supreme  court,  and  acting  as  a  supreme-court  commissioner.  (2  R.  S.,  4th  od. 
885.  s.  24;  Laws  of  1847,  ch.  470,  a.  27.) 

b.  Where  the  place  of  trial  mentioned  in  the  complaint  was  the  city  and 
county  of  New  York,  and  a  county  judge  of  the  county  of  Kings  had  granted  ah 
injunction  order,  on  motion  to  vacate  such  order  the  court  said,  "  Section  218 
says,  the  order  may  be  made  by  'a*  county  jud^e,  using  the  indefinite  article; 
and  section  408  dennes  what  cotinty  judge  is  intended ;  and  from  that  it  appears 
it  must  be  a  county  judge  of  the  county  m  which  the  action  is  triable;  that  being 
80,  the  i Inunction  order  in  this  ease  is  a  nullity,"  (Sd^Y.  HovAiit,  %  Code  Repu 
76 ;  and  see  Chubbuek  v.  JVorrtsoM,  6  How.  867.) 

e.  Where  a  county  judge  makes  an  order  in  an  action  pending  in  the  supreme 
court,  he  acts  as  a  justice  of  that  court  at  chambers,  and  nis  orders  are  to  be  re- 
viewed in  the  same  manner  as  an  order  at  chambers^  (Chnklin  v.  IhtUker^  1 
Code  Rep.,  N.  a.  49.) 

Bee  Rules  of  New  York  Common  Pleas,  in  Appendix ;  and  aanU^  p.  640  I, 

§404.  [365.]  (Am'd  1819.)  In  absence^  <bc.,  of  judge  ai 
chambers^  Tnotion  fnay  he  transferred  by  him  to  (mother  judge. 

When  notice  of  a  motion  is  given,  or  an  order  to  show 
cause  is  returnable  before  a  judge  out  of  court,  and  at  the  time 
fixed  for  the  motion  he  is  absent  or  unable  to  hear  it,  the  same 
may  be  transferred,  by  his  order,  to  some  other  judge,  before 
whom  the  motion  might  originally  have  been  made. 

d  "  In  the  first  district,  all  motions  noticed  forbearing  at  chambers,  not  heard 
on  the  day  for  whioh  they  are  noticed,  in  consequence  of  the  inability  of  the 
court  to  hear  the  same,  stand  over  as  a  matter  of  course  until  tho  next  day,  nnleH 
a  different  disposition  should  be  made  by  the  direction  of  the  judge,  or  the  con- 
sent of  parties."    (MathU  v.  TaO,  10  How.  46S.) 

§406.  [866.]  (Am'dl849.)  ErOa/rging  time  for  j^oeed- 
inge  in  an  action. 

The  time  within  which  any  proceeding  in  an  action  must  be 
had,  after  its  commencement,  except  the  time  within  whioh  an 
appeal  must  be  taken,  may  be  enlarged,  upon  an  affidavit  r 
showing  grounds  therefor,  by  a  judge  of  the  court,  or  if  the 
action  be  in  the  supreme  court,  by  a  eonnty  judge.  The  affi- 
davit or  a  copy  thereof  must  be  served,  with  a  copy  of  the 
order,  or  the  order  may  be  disregarded. 
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a.  This  section  relates  to  the  powers  of  a  judge  of  the  court  at  chambers,  and 
has  DO  application  to  the  powers  of  the  coarL  (Maryin,  J.»  ffaate  v.  If.  Y.  Cent. 
£,  JL  Co.,  14  How.  480.) 

6.  Qhne  to  make  a  oaae, — ^CToder  the  former  praetioe,  an  order  to  enlarge  the 
time  to  make  a  case  was  in  variably  ff  ranted  ex  parte,  and  without  an  affidavit, 
the  judge  who  tried  the  cause  acting  from  his  own  knowledge  of  the  facts 
and  questions  of  law  arising  in  the  case ;  section  405  allowing  an  order  to  be  dis- 
re^anied  unless  the  affidavit  on  which  it  was  granted,  or  a  copy  thereof,  be  served 
with  a  copy  of  the  order,  is  inapplicable  to  an  order  to  enlarge  the  time  to  make 
a  case,  wnen  tht  order  is  granted  hy  the  judge  who  tried  the  cause.  (Thompson  v. 
Blanehard,  1  Code  Hep.  106.)  But  if  such  an  order  be  made  by  a  judge  other 
than  the  judge  who  tried  the  cause,  the  requirements  of  sections  405  and  401 
subd.  3,  must  be  complied  with,  and  a  copy  of  the  affidavit  must  be  served  with 
the  order.    (76;  and  Savage  v.  Relyea,  1  Code  Rep.  42;  8  How.  2*76.) 

e.  A  judge  at  chambers  cannot  extend  the  time  to  make  a  case  after  the  ten 
days  have  expired.  The  party  must  apply  to  the  court,  on  notice.  {Doty  v. 
Brown,  8  How.  875 ;  2  Code  Rep.  8;  ShMon  v.  Wood,  14  How.  18.) 

d.  Serving  copy  affidavit. — The  provision  in  this  section  requiring  the  affi- 
davit on  which  tne  order  is  made,  or  a  copy  thereof,  to  be  served  with  a  copy 
of  the  order,  relates  only  to  orders  granted  in  actions  enlarging  the  time  within 
which  any  proceeding  may  be  had,  and  does  not^  therefore,  apply  to  an  order 
nnder  section  292.     (Green  v.  Bvllard,  8  How.  815.) 

e.  Copy  affidavit — ^The  copy  affidavit  should  include  the  signature  and  jurats 
(8  Paige,  280} ;  but  it  seems  that  omitting  to  include  a  copy  of  the  jurat  m  the 
copy  of  affidavit  served,  does  not  render  the  proceedings  irregular.  (Oraham  v. 
McC<mn,  1  Code  Rep.,  N.  S.,  48.) 

See  Rule  22. 


Chapter  IX. 
EntiMng  Affidavits. 

§  406.  [367.]  ^Ecuting  suits.  Affida/oits  defectively  en- 
tilled^  valid. 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action, 
but  an  affidavit  made  without  a  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effectual  for  every  purpose,  as  if  it  were 
duly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding 
in  which  it  is  made. 

/.  Where  an  affidavit  was  entitled  snpreme  court,  Instead  of  court  of  appeals, 
the  court  of  appeals  held  it  to  be  defective.     (Clickmam  v.  Cliekman,  1  Coms.  610.) 

ff.  An  affiaavit  entitled  in  the  "  county  court,'*  for  a  motion  for  retazation  of 
costs,  ^c,  in  proceedings  for  "  forcible  entry  and  detainer,**  commenced  before 
a  county  judge,  and  brought  into  the  finpreme  court  by  certiorari,  comes  within 
this  section  and  is  sufficient.    (People  v  Tkmnsendj  6  How.  178.) 

A.  On  a  motion  to  vacate  an  order,  where  the  affidavits  intelligibly  refer  to 
the  action,  an  objection  that  the  affidavits  are  entitled  in  the  wrong  court  will 
be  disregarded.    (Blake  v.  Locy,  1  Code  Rep.,  N.  S.,  406.) 

t.  The  entitlinff  an  affidavit,  made  before  the  action  is  commenced,  in  a  suit 
(which  under  the  former  practice  was  fatal),  msv  now  be  disregarded,  under  sec. 
176  of  the  code,  as  not  afifecUng  the  substantial  rights  of  the  adverse  party. 
{Pindar  v.  Black,  2  Code  Rep.  58.) 

j.  This  section  does  not  apply  to  a  notice  of  motion  (1  Code  Rep.  98),  nor  to 
proceedings  on  mandamus.    (The  People  v.  Dikeman,  7  How.  124.) 
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a.  The  tUU  of  %n  ai&d«Tit  enibrftoet  the  name  or  rtylo  of  tho  ooort^  u  well  m 
the  names  of  the  parti ee.  Henee  an  error  in  the  nune  of  the  eoart,  when  it  ie 
certain  that  the  opposite  party  has  not  been  misled  by  it,  is  to  be  disregarded. 
{Bowmnn  t.  SkMm,  5  Sand.  657.)  And  where  it  was  ol^eeted  to  an  sSSdaWt 
that  it  was  entitled  in  the  mpreme  instead  of  the  tupericr  eourt,  and  it  waa 
admitted  there  was  no  other  suit  between  the  parties,  the  eoort  said,  *'  As  this 
is  the  onl^  suit  between  the  parties,  the  plaintiff  conld  not  hsT«  been  misled  bj 
the  error  in  the  name  of  the  coori  ;  and  overruled  the  objeetion."    {Id,) 


ChAFT£B  X. 


CompiUaHan  of  Time. 


§  407.  [368.]    Existing  suits.     Time,  hew  computed. 

The  time  within  which  an  act  is  to  be  done,  as  herein 
provided,  shall  be  computed  bj  excluding  the  first  day,  and 
inclnding  the  last.  If  the  last  day  be  Sunday,  it  shall  be 
excluded. 

6.  In  the  compntation  of  time,  npon  serviee  of  notice  of  trial,  the  day  of  ser- 

Tice  is  excluded,  and  the  first  day  of  term  is  inelnded.    This  seetion  establishes 

ageneral  rule  in  such  a  case,  notwithstanding  the  language  in  Sb  256.    {SatUm  ▼. 

Chamberlain^  8  How.  412;  Dayton  t.  Mclntyrt,  8  Ck>de  Rep.  16i;  5  How.  117 ; 

BUwll  ▼.  BiMtll,  11  Barb.  96.) 

c.  A  notice  served  on  Saturday  for  Monday,  is  not  a  notice  of  two  days. 
(Whipple  Y.  Williams,  4  How.  28.)  Sunday  should  be  excluded  in  computiDg 
time,  where  the  notice  is  lees  than  a  week.  (Ib^  But  see  2  Hill,  875  ;  and  in 
King  v.  Dowdall  (2  Sand.  181)  the  oourt  said,  "  We  know  of  no  rale  or  principle 
by  which  Suadav  is  to  be  excluded  from  the  computation,  where  it  is  an  inter- 
mediate day,  and  we  supposed  the  law  on  the  subject  was  settled.  The  law  is 
established  here,  that  Sunday  must  be  computed,  when  it  is  an  intermediate 
day.**  And  see  IfcTntoth  ▼.  Great  West,  R,  R  (1  Hare,  880.)  And  per  Hand, 
J.,  "Nor  is  Sunday  to  be  excluded  in  the  oomputation,  except  in  thoee  casee 
where  an  act  is  to  be  performed  within  a  certain  length  of  time,  and  the  last  day 
for  performance  falls  on  a  Sunday,  and  not  when  that  day  merely  intervenes  the 
notice  and  the  time  when  an  act  is  to  be  done  on  a  specified  day.**  {Eaeton  v. 
Chamberlain,  8  How.  412 ;  see  ante,  p.  448  g.) 

d.  The  407th  section  prescribes  the  manner  of  computing  time,  in  all  cases 
where  |ny  act  is  to  be  aone  within  a  limited  time.  That  is,  the  first  day  (of 
service)  is  excluded  and  the  last  day  included.  Therefore,  a  five  days*  notice 
served  on  Wednesday  for  the  following  Monday,  is  a  good  five  days*  notice.  The 
intervening  Sunday  cannot  be  excluded.  Where  the  last  day  falls  on  Sunday, 
the  day  following  is  the  last  day  of  limitation.  {Taylor  ▼.  Corbiere,  8  How. 
885.) 

e.  Where  an  act  is  to  be  done  after  the  expiration  of  thirty  days,  it  cannot  be 
performed  until  the  Slst  day.    {Judd  v.  Fulton,  4  How.  298.) 

/.  An  order  granting  additional  time,  does  not  commence  to  run  until  the 
time  thereby  extended  would  have  expired,  had  no  order  bten  made.  {Sehenek 
V.  MeKie,  8  Code  Rep.  24 ;  4, How.  247.)  Thus^  where  the  time  to  answer  would 
have  expired  on  the  8th  of  October,  and  on  the  1st  of  October  an  order  was 
made  for  twenty  days  additional  time  to  answer,  it  was  held,  that  the  time  to 
answer  was  thereby  extended  until  the  28th  of  October.  (JbJ)  See  contra, 
Simpson  r.  Cooper  (2  Scott,  840). 

^.  As  to  computing  time  for  publication  of  legal  notices,  see  seetion  425. 
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Chapteb  XL 


Notices^  cmd  filing  and  service  of  Papers  J 


%  408.  [369.]    Existing  suits,    Notices^  <bc.^  how  served. 

Kotices  Bball  be  in  writing ;  and  notices  and  other  papers 
may  be  served  on  the  party  or  attorney,  in  the  manner 
prescribed  in  the  next  three  sections,  where  not  otherwise 
provided  by  Hub  act 

"Party  or  attorney**  does  not  include  the  "clerk."    Jn<e,  p.  462  e, 
a  [Where  two  attomeye  are  in  partnership,  the  business  being  done  in  the 
name  of  one,  yet  seryice  of   papers  may  be  on  either,  whether  he  is  in  the  office 
or  abroad  on  other  business.     {Lan^ng  v.  IfcEilfttp,  7  Cow.  416.) 

b.  Where  a  party  changes  his  attorney  and  there  is  no  regular  substitution, 
notices  may  still  be  served  on  the  attorney  of  record.  (Orant  v.  Whiter,  6 
Cal.  66.) 

c.  Seryiee  on  a  Sunday,  of  a  notice  or  other  paper,  is  irreg^ar  and  void. 
(Field  ▼.  Park,  20  Johns.  R.  140.) 

See  Rtiie  10,  and,  ante,  p.  860  b. 

§  409.  [370.]    Esmting  suits.    Service^  how  made. 

The  service  may  be  personal,  or  by  delivery  to  the  party 
or  attorney  on  whom  the  service  is  required  to  be  made  ;  or  it 
may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or,  when  there  is  no 
person  in  the  office,  by  leaving  it,  between  the  hours  of  six  in 
the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office;  or,  if  it  be  not  open  so  as  to  admit  of  such 


*  0.  See  ante,  ^.  126,  (. ;  and  sect  418,  do«<. 

/.  Whenever  it  shall  be  necessary  on  the  trial  of  an  action,  or  in  any  judicial 
proceeding,  to  prove  the  service  of  any  notice,  an  affidavit  showing  such  service 
to  have  been  made  by  the  person  making  such  affidavit,  shall  be  received  as 
presumptive  evidence  of  such  service,  upon  first  proving  that  such  person  is  dead 
or  insane.    (Laws  1868,  ch.  244.) 

g.  Service  of  any  notice  or  other  paper  required  to  be  served  on  a  sheriff, 
may  be  served  by  leaving  the  same  at  the  office  designated  by  him,  by  a  notice 
filed  in  the  office  of  the  clerk  of  his  county,  during  office-hours  ;  or  leaving  the 
same,  with  any  one  belonging  to  such  office,  therein ;  and  such  service  is  equiva- 
lent to  personal  service  on  the  sheriff,  and  if  the  sheriff  has  not  designated  any 
officCi  service  may  be  made  on  the  county  clerk.    (2  R.  S,  285,  as.  55,  66,  57.) 


550  KOnOHS  AHD  OBIOBS.  [§  40O. 

a,  Jfotum  paper$  to  beJUed.^^It  ii  the  duty  of  the  respeetiTe  ftttorneyB  to  file 
the  papers  lued  by  them  oo  a  motion.  {Savage  t.  Jteljfea,  1  Code  Rep.  42  ; 
Lafarge  v.  Van  Wagener^^  14  How.  67  ;  Kale  8.) 

&  Renewina  motion. — A  special  motion  oannoi  be  renewed  without  lea^e  of 
the  court  for  that  purpose  obtained.  (MitcheU  v.  AlUn,  12  Wend.  290;  Dollfum 
T.  Frotch,  5  Hill,  498 ;  AlUn  y.  Qik^t,  12  We«l  202 ;  Wilkt  t.  Ftswrvoemther,  1 
Barb.  78;  BUlinger  y,  MarUndaU,  ^  How.  118;  Bowman  y,  Sheldsn,  6  Sand. 
657  ;  Rule  28 ;  and  see,  ante,  p.  809  o.) 

c.  Conditional  order. — Where  an  order  is  granted  on  a  condition,  the  eondi- 
tion  must  be  performed  wiihiA  twenty-four  houra,  unless  otherwise  expressed  in 
the  order.  (Sabin  v.  Johnson,  7  Cow.  421.)  An  order  granted  on  parent  of 
costs  is  a  conditional  order,  and  it  is  of  no  torce  unless  the  eoets  be  paid  mstanter, 
i,  e.  within  twenty -four  hours;  and  the  party  who  is  to  pay  costs  must  seek  out 
the  other  party  to  make  a  tauder  of  Ike  eosts^  (18  Johns.  852;  5  Paige,  82.) 
And  he  must,  at  his  peril,  take  notice  of  the  order  of  the  court,  without  waiting 
to  be  served  wiih  a  copy  of  the  order.  ( Wellink  t.  Rentdek,  22  Wend.  608.) 
And  if  the  party  negleet  to  pay  the  costs  on  demand,  the  other  paKy  may  pro- 
ceed as  if  no  such  order  had  been  made.     {PugUeg  ▼.  Van  Allen,  18  Johns.  852.) 

deem  proper,"  it  would  be  deemed  irregular  to  take  by  default  an  order  for  the 
relief  asked  for  with  coels.  {J^orthrup  y.  Van  Deueen,  8  Code  Rep.  140.)  And 
in  the  court  of  appeals,  an  order  will  not  be  permitted  to  be  taken  by  defsult, 
which  interferes  with  the  power  of  the  court  in  controlling  the  calendar.  {Orain 
y.  Rowley,  4  How.  79.)  And  if  even  no  one  appears  to  oppose,  yet  if  the  service 
or  proof  of  seryice,  is  insufficient^  the  court  will  d«ny  the  motion.  (8  Caines 
R.  88.) 

d  PreHmiaary  oif^eetion.'^U  it  is  intended  to  take  any  objeetiona,  to  a  motion 
of  a  merely  technical  character,  they  should  be  raised  before  the  merits  of  the 
motion  are  gone  into ;  otherwise  they  will  be  considered  aa  waived.  (8  Gainea' 
R.  105;  16  How.  271.) 

«.  AJUaviU  on  motion — ^Where  papart  have  been  aarved  for  a  motion,  and 
that  motion  is  abandoned,  the  mof  ing  party  may  serve  a  fresh  Botfce,  stating 
therein  that  the  motion  will  be  made  on  ti&e  papers  already  served,  intelligibly 
referring  to  them,  and  in  that  case  such  papers  may  be  read  on  the  second  mo- 
tion (  Van  Benthuymn  v.  Stevene,  14  How.  70),  and  although  a  party  making  a 
motion  is  not  ordinarily  allowed  to  read  affidavite»  in  support  of  hie  motion,  copies 
of  which  have  not  been  served,  yet  in  cases  where  affidavits  read  in  opposing  a 
motion  introduce  new  matter  wnich  may  operate  aa  a  surprise  upon  the  moving 
party,  he  ia  sometimes  allowed  to  have  the  motion  stand  over  for  the  porpoee  of 
obtaining  affidavits  to  contradict  or  explain  the  new  matter  alleged.  espMsttally 
when  the  new  matter  charges  the  moving  party  with  bad  faith.  (S^ermmrham 
V.  Van  Vorit  1  Code  Rep.,  N.  S.,  400.) 

/.  Extent  of  relief  on  motion. — Where  a  party,  in  his  notice  af  motion  served 
on  the  adverse  party,  asks  for  a  specific  relief,  or  for  such  olhar  or  further  order 
aa  may  be  just ;  the  court  may  afford  any  relief  compatible  with  the  &cts  of  the 
case  presented.  (The  People  v.  Tumor,  I  Cal  Rep.  152.)  Where  the  notice  of 
motion  waa  to  dissolve  the  injnnation,  "and  lor  otner  and  further  relief"  Ac,  and 
the  motion  was  denied  at  special  term,  the  general  term  on  appeal  ordered  a  new 
defendant  to  be  joined  in  the  action,  and  it  was  held  that  such  order  waa  author- 
ized by  the  prayer  for  other  reliet  (Martin  v  Kanouee,  2  Abb.  890;  and  see 
Mann  v.  Brooke,  7  How.  457.)  It  ia  irregular  to  grant  affirmative  relief  to  a 
party  opposiag  a  motion,  upon  mattera  appearing  im  the  oppoaing  pepers,  which 
the  moving  party  has  no  opportunity  to  answer.  (OamU  v.  Sheldon,  8  Barb.  282.) 
f.  AMMndinfi  movHtg  pajMrc^-An  opposing  P^i^y  >•  sometimes  allowed  to 
amend  a  defeet  in  his  proceediogSi  without  being  put  to  a  motion  on  his  partw 
But  this  may  be  allowed  only  in  cases  whees  the  court  can  see,  from  the  nature 
of  Uie  case,  that  no  valid  objection  can  be  made  to  the  amendment  ia  case  a  mo- 
tion is  ^ecifically  made  for  that  purpose.  (Ik)  And  where,  aftar  a  motion  had 
bean  heard  and  decided,  it  appeared  that  the  affidavit  used  to  oppose  did  not 
contain  any  jurat  or  sli^oatnre  of  any  officer  before  whom  sworn,  leave  was 
granted  to  the  party  to  re-awear  the  affidavit.    (8  How.  187  note,) 
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But  where  an  order  requires  an  act  to  be  done,  and  ooete  to  be  paid,  tbe  payment 
of  costs  is  not  a  condition  precedent  to  the  doing  the  act  (4  Suid.  647  ;  Rule 
28.)  And  where  a  party  is  relieved  against  a  regular  order  on  certain  specified 
terms^  it  is  the  duty  of  the  party  applying  for  soch  relief  to  draw  np  and  enter 
the  order  granting  the  same,  without  unreasonable  delay,  and  if  he  neglects  to 
do  BO  the  adverse  party  upon  filing  an  affidavit  showing  snoh  neglect,  and  that 
the  terms  oo  which  relief  was  to  be  granted  have  not  been  complied  with,  may 
proceed  to  carry  into  effect  the  origioal  order  without  enteriag  an  order  upon 
the  application  for  relief  against  it  {Hoffman  v.  Trednell,  6  Paige,  82.)  When 
a  party  obtains  sn  order  to  be  relieved  on  terms  against  a  regular  order,  he  must 
seek  out  the  attorneys  of  the  adyerse  party,  and  perform,  or  etfer  to  perform 
Bueh  terms,  or  he  will  lose  the  benefit  oi  the  order.    {Id.) 

a.  Chamber  order  after  order  of  the  eourf.-^ After  an  order  of  a  court  in  a 
caose,  a  farther  •rder  of  a  judge  at  el»mbers  on  the  same  subjeet  is  irregular. 
{StatuburyT,  Dureli,  1  Johns.  C.  896.) 

b.  SnJtUling  orctsr.— *The  entitling  an  order  as  granted  at  a  special  term,  which 
hy^  law  may  be  made  by  a  judge  out  of  court  only,  or  the  making  such  order  by 
a  jud|^  when  sitting  at  a  special  term,  instead  of  when  sitting  at  chamber,  will 
not  vitiate  the  order.  (In  the  matter  of  the  Knickerbocker  Bank,  19  Barb.  602 ; 
and  see  Dreeeer  v.  Van  Pelt,  16  How.  19,  and  6  Abb.  68.) 

e.  Entry  of  order. — Neither  party  can  have  any  benefit  from  a  decision  of  the 
court  until  the  order  upon  suen  decision  is  drawn  up  and  entered.    {Ante^  p. 

486  d)  '  And  it  is  the  duty  of  the  prevailing  party  to  see  that  the  order  conforms 
to  the  decision.  {Savage  r.  Relyea^  1  Code  R.  42;  Lafarge  v.  Van  Wagenen,  14 
How.  57.)  The  order  should  be  dated  as  of  the  day  it  is  actually  entered.  But 
where  it  is  dated  as  of  tbe  day  the  decision  was  made,  the  party  entering  cannot 
afterwards  object  to  it  on  that  ground.  If  the  party  eotiUea  to  draw  up  the 
order  neglects  to  enter  it  for  twenty-foar  hoars  after  the  decision  is  made,  any 
other  party  interested  in  the  entry  of  tbe  order,  may  enter  it  Where  an  order 
is  special  in  its  provisions  the  party  entitled  to  draw  up  the  same  should  sabmit 
a  copy  of  the  proposed  order  to  tiie  adverse  party,  so  that  he  may  propose  amend- 
ments. (  WkU^iey  V.  Beiden,  4  Paige,  140.)  [In  the  Superior  Court  of  New  York 
city,  where  an  oraer  is  entered  ex  parte^  and  the  opposite  party  is  dissatisfied 
with  it,  he  may  on  a  notice  of  two  days  have  a  re-settlementj    See,  ante,  p. 

487  e, 

d.  Order,  to  vfhat  time  it  rentes.— The  court  never  allows  a  party  to  be  pre- 
judiced b^  its  own  delay.  And  where  the  court  delays  announcing  its  decision 
on  a  motion,  thedecisioo  when  made  relates  back  to  the  time  when  the  motion 
was  made,  and  any  proceedings  taken  intermediate  the  making  tbe  motion  and 
the  announcement  of  the  decision  will  be  at  the  risk  of  having  them  set  aside  if 
conflicting  with  the  deelsioo.  Thus  where  a  defendant  moved  on  the  29th  of 
January  to  change  the  place  of  trial,  and  the  decision  granting  his  motion  was 
not  announced  till  the  24th  of  February,  the  plaintiff  in  Uie  interim  having  taken 
an  Inquest,  held  that  the  inquest  was  irregular,  and  on  motion  it  was  set  aside. 
(  Wilson  V.  Hendereon,  16  How.  90.) 

a.  Void  order, — An  order  returnable  on  a  Sunday  is  yoid.    {AreHe  Pire  Ins, 
Co,  y.  Hicke,  '7  Abb.  204.)    And,  eemble,  so  is  an  oraer  made  on  a  motion  in  the 
wrong  conntf.    {Newoomb  v.  Reed,  14  How.  100;  and  see  18  id.  874;  6  id.  86?  ; 
2  Code  R.  76.) 

/.  Denging  motion,  on  party  refuting  to  be  examined  orally,— ^A  judge  before 
whom  a  motion  is  beard  at  special  term  cannot  direct  the  responding  party  to 
appear  befors  him  and  be  examined  orally  touching  the  matters  of  fact  involved 
in  the  eontroyersy,  and  upon  his  refusing  to  submit  to  such  examination,  determ- 
ine the  motion  against  him  for  that  cause.    (Meyer  y.  Lent,  7  Abb.  226.) 

g.  Reference  on  motion, — It  seems  that  if  the  aiSidayits  on  a  motion  are  not 
sufficiently  definite,  tbe  court  should  order  a  referenee  to  aseertain  and  report 
the  facts.    {Id. ;  and  see,  ante,  p.  866  e.) 

k,  Commieei&n  to  examine  witneeeee  on  a  melton.-— See  ante,  p.  688  t. 

i.  One  appeal  from  tvto  orders. — ^Where  two  orders  are  made  and  entered  in  a 
cause  on  the  same  day,  one  of  which  sabstantially  embraces  the  other,  and  the 
opposite  party  appeals  from  both  orders,  he  may  do  so  in  one  appeal.  (Oregory 
y.  Bodge,  8  Paige,  90 ;  and  see  Toll  v.  Thomae,  16  How.  816.) 

j,  Motiona  in  the  superior  court.— The  practice  of  the  superior  court  as  to 
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«.  ''Thif  provision  does  not  embraeo  provUumal  nmeH&i.  Thme  m  not 
crdituury  procudinffs  within  the  senBe  of  the  tena  as  used  in  this  sectioo.  Thongh 
a  defendant  has  appeared,  he  it  not  entitled  to  notice  of  nn  applieation  for  an 
order  to  arrest  him.  Neither  is  he  entitled  to  notice  of  an  appliealion  for  injune* 
tion,  before  he  has  answered."  {Becker  v.  Hoffer,  8  How.  69.)  And  the  servioo 
of  an  injunction,  obtained  after  a  defendant  has  appeared  by  attornej  in  the 
action,  on  the  attorney  instead  of  on  the  defendant^  is  a  defective  seryice;  but 
it  fnmishes  no  reason  lor  setting  aside  the  injunction  order.    (lb.) 

6.  After  a  defendant  has  appeared  in  the  action,  an  applioation  bj  the  plain- 
tiff for  leave  to  amend  most  be  on  notice  to  tlie  defendant.  (Heweit  v.  noweli, 
8  How.  846.) 

See  anU,  p.  847  a 

§  415.  [876.]  (Am'd  1849.)  BiMHng  mdls.  Service  of 
j}aperi  where  partiss  reside  out  of  the  Utate. 

Where  a  plaintiff  or  a  defendant  who  has  demnrred  or  an- 
swered, or  gives  notice  of  appearance,  resides  out  <^  the  State, 
and  has  no  attorney  in  the  action,  the  service  maj  be  made  by 
mail,  if  his  residence  be  known ;  if  not  known,  on  the  clerk  for 
the  party. 

§  416.  [377.]    Summons  and  jpUadings  to  he  fled. 

The  summons  and  the  several  pleadings  in  an  action  shall 
be  filed  with  the  clerk  within  ten  days  after  the  service  thereof, 
reepectively,  or  the  adverse  party,  on  proof  of  the  omission, 
shall  be  entitled,  without  notice,  to  an  order  from  a  judge  that 
the  same  be  filed  within  a  time  to  be  specified  in  the  order,  or 
be  deemed  abandoued. 

e.  The  conrt  will  permit  a  party  to  file  a  pleading  after  the  time  limited 
therefor  in  an  order  to  file  it,  if  the  omission  be  explained — as^  if  a  copy  be 
inadvertently  filed  instead  of  the  original.    (Btujrt  v.  May,  2  Sand.  6S9.) 

d.  When  a  party  files  a  pleading  in  obedience  to  an  order  under  this  section 
requiring  him  to  do  so,  he  is  not  boond  to  jiotify  the  party  obtaining  the  order 
that  the  pleading  is  filed.     (jDoncy  v.  Hoyi,  1  Code  Rep.,  if.  a,  S86.) 

§  417.  [378.]    Moisting  suits.    Service  on  attorney. 
Where  a  party  shall  have  an  attorney  in  the  action,  the 

service  of  papers  shall  be  made  upon  the  attorney,  iustead  of 

the  party. 

A  Kotiae  of  appeal  ahovM  be  served  on  the  attorney  oi  record  in  the  conrt 
below,  not  on  the  party.  {Tripp  v.  D«  Bmt,  6  How.  114:  8  Code  &«p.  16S.) 
Where  such  service  was  made  upon  the  party  only  who  had  not  appeared  so  as 
to  give  the  court  jurisdiction,  the  ap|>6al  was  held  a  nulbty.    (A.) 

f.  Where  the  attorney  for  the  piaintiif  in  error  removed  from  the  State,  and 
notice  had  been  given  to  the  party  to  appoint  another  attorney,  pnrsaant  to  the 
atotnte  (2  R.  8.  4th  ed.  4T4  [aS7],  a.  64  [67l.'-held,  nevertheless,  that  a  motioa 
to  quash  the  writ  of  error  could  not  be  made  without  notice  thereof  to  the  plain- 
tiif  in  error.    {JnM  v.  SehouUn,  1  Cocas.  S41.) 

y.  ''This  section, like  the  414th,  appUes  to  the  crtUfuny  proceeding*  in  the 
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§401.  [368  to  362.]  (Am'd  1849—1862—1868,  1859.) 
Definition  of  a  motion,.    Motions^  how  and  where  made. 

(1.)  An  application  for  an  order  is  a  motion. 

(2.)  Motions  may  be  made  in  the.  First  Judicial  District,  to 
a  judge  or  justice  out  of  court,  except  for  a  new  trial  on  the 
merits. 

(3.)  Orders  made  out  of  court,  without  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  State ;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  by  the  courvty  judge  of  the  county  in  which 
tAe  attorney  for  the  moving  party  resides^  except  to  stay  pro- 
ceedings after  yerdict. 

(4.)  Motions  upon  notice  must  be  made  within  the  district 
in  which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable ;  except  that  where  the  action  is  triable  in 
the  First  Judicial  District,  the  motion  must  be  made  therein, 
and  no  motion  upon  notice  can  be  made  in  the  First  Judicial 
District,  in  an  action  triable  elsewhere. 

(5.)  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  pro- 
visional remedy,  shall  have  preference  over  all  other  motions. 

(6.)  No  order  to  stay  proceedings  for  a  longer  time  than 
twenty  days  shall  be  granted  by  a  judge  out  of  court,  except 
upon  previous  notice  to  the  adverse  party. 

The  fifth  sobdiyisioii  was  iDserted  in  1858,  and  the  words  in  italics  were 
inserted  in  1869. 

a.  This  seetion  (401)  does  not  apply  to  snits  existing  at  the  time  of  the  pas- 
sage of  the  code,  nor  to  a  speeial  statatory  proceeding;.  (In  Re  Hief^i  Will,  6 
How.  816;  2  Code  Rep.  128;  Brockvayr.  Jewetty  Id  Barb.  690;  WelU  Y,Jcne9, 
2  Abb.  20.) 

b.  Subaivirion  1.  W^ai  tt  a  motion  f — ^The  foUowing  applioatlons  to  the  court 
have  been  held  to  be  motions  :  Application  for  a  oommiaaioo  {Erwin  t.  Foor/kttfs, 
26  Barb.  127) ;  an  appeal  parenant  to  see.  849  (Savaae  r.  Botmm,  2  Code  R  67) ; 
an  application  pursuant  to  section  247  {Roberts  r.  Oiarkty  10  How.  415  ;  OotUdv. 
Carpmtor,  7  ui.  99 ;  see,  however,  Jones  v.  Bentleyy  8  Code  R.  87 ;  4  How.  886  ; 
King  r.  Stafford,  6  id  80);  an  application  for  a  rehearing  at  general  term  by 
way  of  appeal  from  a  single  judge.  (  Van  Wyck  t.  Alliger,  1  Code  R.  68.)  Bat  the 
application  to  have  costs  of  appeal  from  a  surrogate's  decree  taxed  is  not  a  mo- 
tion.    (Broeheay  t.  Jewett,  16  Barb.  690;  and  see,  anU,  p.  448  k.) 

c.  Subdivision  2. — ^This  applies  to  all  motions,  except  the  one  excepted, 
"  therefore  an  order  for  the  appointment  of  a  guardian  in  partition  may  be 
made  by  a  judge  at  chambers.**  (Disbrow  ▼.  F<Hyer,  6  Abb.  64 ;  and  see  ante, 
p.  29,  d,  f. 

d  Subdivision  8. — ^The  term  '*  the  court*  means  the  court  in  which  the  action 
is  pending.  {Mann  v.  T^fler,  1  Code  Rep.,  N.  8.,  388;  6  How.  286.)  A  county 
jndge  may  make  an  order,  staying  proceedings  on  a  judgment  on  the  report  of  a 
referee.  A  report  of  a  referee  is  not  a  vermet.  {Otis  r.  Spencer,  8  How.  171.) 
A  county  judge  before  whom  a  proceeding  supplementary  to  the  execution  is 
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Ghaptbb  zm. 

Accountability  qf  OuardJUuM. 

§  420.  [381.]  6uairdi<m  not  to  receive  ^property  until  eecvr 
rity  given. 

No  guardian  appointed  for  an  infant,  shall  be  permitted  to 
receive  property  of  the  infant,  nntil  he  shall  have  given  snffi- 
cient  secnrity,  approved  by  a  judge  of  the  court  or  a  county 
judge,  to  account  for  and  apply  the  same,  under  the  direction 
of  the  court. 

Role  62  H  §0q. 


Chaftkb  XIY. 


PovMte  qf  R^eitee%. 


§i21.  [882.]    Powere  qf  Brfereee. 

Every  referee  appointed  pursuant  to  this  act|  shall  have 
power  to  administer  oaths  in  any  prooeeding  beftive  him,  and 
shall  have  generally  the  powers  now  vested  in  a  referee  by 
law. 


See,  tmU^  p^  868  €t  9$q, 


Chafcbb  ZY. 

Miecdlaneow  Provieiona^ 

§  422.    Papere  loet  or  vnthhdd^  havo  ettpplied. 

If  an  original  pleading  or  paper  be  lost  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  thereof  to  be  filed  and 
nsed  instead  of  the  original. 

See  note  to  Beetion  416 ;  and  JUwrnU  y,  ffarrit,  1  Code  Rep.  126. 
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§  4S8.   Where  undertakings  to  he  jUed. 

Ibd  varioim  nndertakiDgB  required  to  be  gi^en  by  t&is  act, 
must  be  filed  with  the  clerk  of  the  coart,  tmlese  the  conrt  ex- 
pressly provides  for  a  different  disposition  thereof,  except  that 
the  undertakings  provided  for  by  the  eliapter  on  the  claim  and 
delivery  of  personal  property,  shall,  after  the  justification  of 
the  sureties,  be  delivered  by  the  sheriff  to  the  parties  respect- 
ively for  whose  benefit  they  are  taken. 

Bee  note  to  seetlini  2S2,  and  Rale  4^  and  8  R.  S.  190,  a&  149, 160,  omitted  from 
4ih  edit  R.  S.,  said,  however,  to  be  still  in  force;  Cook  Y.  Dickinwn,  2  Sand.  691 ; 
WUde  ▼.  Jed,  16  How.  821 ;  see  also,  mUe,  p.  810/ 

§  424.  Judgment  on  hond  and  warrant  of  attorney^  exe- 
cuted hefore  Jv^  1, 1848. 

Upon  any  bond  and  warrant  of  attorney  executed  and 
delivered  before  the  first  day  of  July,  1848,  judgment  may  be 
entered  in  the  maimer  provided  by  sections  382,  383,  and  384, 
upon  the  plaintiff's  filing  such  bond  and  warrant  of  attorney, 
and  the  statement,  signed  and  verified  by  himself,  in  the  form 
prescribed  by  section  882. 

See  AlUn,  v.  FatterMon  (1' Abb.  854);  Allen  t.  SmiUU  (12  How.  156). 

§  425.     Time  for  piMieation  of  nciioee^  haw  cofnp%Ued. 

The  time  for  publication  of  legal  notices  shall  be  computed 
80  as  to  exclude  the  first  day  of  publication,  and  include  the 
day  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  required  for  publi- 
cation. 

0.  Notioes  or  advertifleinents,  whioh  by  law  are  required  to  be  published  in 
any  public  newspaper  published  in  this  State,  may  be  proved  by  the  affidavit  of 
the  printer,  or  foreman  of  the  prioter,  of  such  newspaper.  (Laws  of  1885,  e.  159 ; 
and  see  sections  188  and  407  anU,  and  Laws  1859,  oh.  252.) 

§  426.    Zaws  of  other  Sta;tes  and  governments^  Jiow  proved. 

Printed  copies  in  volumes  of  statutes,  code,  or  other  written 
law,  enacted  by  any  other  State  or  Territory,  or  foreign  gov- 
ernment purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted  as  evi- 
dence of  the  existing  law  in  the  coarts  and  judicial  tribunals 
of  such  State,  Territory,  or  government,  shall  be  admitted  by 
the  courts  and  officers  of  this  State,  on  all  occasions,  as  pre- 
sumptive evidence  of  such  laws.    The  unwritten  or  common 
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law  of  any  other  State  or  Territory,  or  foreign  goyemment, 
may  be  proved  as  facts  by  parol  evidenee ;  and  the  booIcB  of 
reports  of  cases  adjndged  in  their  courts,  may  also  be  admitted 
as  presumptive  evidence  of  such  law. 

«.  Sm  Lftnv  of  1844  |i.  SM;  I*wf  of  \H^,vp.  S04,  SOS;  Laws  of  18SS,  pp. 
498,  600;  6  Wend.  488;  S  t6.  411 ;  DalL  41S;  9  Oruioh,  ISS,  n.;  1  Surk.  St.  («d. 
1842)  283,  o.  2;  1  PhilL  Ev.  (Cow.  A  H.  ed.,  1848^  888;  8  ib.  1066,  o.  708. 

6.  Th«  ohartor  of  the  mtj  of  Now  Tork  may  be  rood  aa  eyideDoe,  from  a 
Tolnme  priated  by  aathority  of  the  eommoa  eoiaeil,  whether  it  wu  priated 
prior  or  tabeequeDt  to  the  eet  of  April  17 th,  1882.  The  charter  may  be  ao  read 
on  a  trial  invomng  the  title  to  laoda,  the  statute  making  noiiiatinetion  in  regard 
to  the  parpoaes  for  which  It  may  be  read.  Saeh  proof  of  the  charter  ia  prmu 
fieU  only.    {ff<Heell  ▼.  Rii^gU9^  I  Selden,  444.    See  Lawa  1882.  p.  261.) 

e.  Foreign  lawa  are  r^arded  aa  faettt  ^^^  ahould  be  alleged  and  proved  like 
other  facta  of  which  the  courta  do  not  take  judicial  notice.  (M<mT09  v.  Ihrn^^^uM, 
1  Selden,  447.) 

d  Aa  to  toe  proper  method  of  proving  pabHc  reoorda  of  other  SUlea^  aee 
Jfarkoe  T.  Aldrieh  (1  Abb.  66);  and  aee  Lawa  1868  pp.  498,  600. 

dL  Booka  offeied  in  evidence  aa  the  "  printed  atatate  book  "  of  a  aiafter  Stat^ 
muat  purport  "  to  be  printed  under  the  authority  of  auch  "  State.  (Bright  v. 
Wkil$,  8  Mo.  R.  421 ;   and  aee  B^Ue^  v.  lAn^Ln  Academy,  12  id.  177.) 
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TITLE  Xm 


J.c^f<7M  m  Particular  Oa^es. 


Cbarb  1    Actions  agtintt  foreign  oorporatioD& 

IL    Actions  in  phice  of  scire  facias,  quo  warrantOt  an^  of  informfttions 

in  the  nature  of  a  fno  warrania. 
TIL    Aetions  for  the  partition  of  real  property. 
IT.    Aetions  to  determine  conflicting  claims  to  real  property,  and  for 

waste  and  nuisance. 
V.    General  provisions  rotating  to  actions  conceming  real  property. 


Ohapteb  L 

AcUona  against  Foreign  Oarparatians. 

%  427.     Where  and  by  whom  hrought. 

An  action  affftinBt  a  corporation  created  by  or  under  the 
laws  of  any  other  State,  govern  ment,  or  country,  may  be 
brought  in  the  supreme  court,  the  superior  court  of  the  eity  of 
Kew  York,  or  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  in  the  following  cases : 

1.  By  a  resident  of  this  State,  for  any  cause  of  action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the 
cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  this  State. 

(lliia  section  is  om  of  those  added  to  th«  eede  in  1S4S,  by  a  kv  p«Hed  llth 
Apnl,  1849,  and  which  took  effect  twenty  days  alter  its  passage.  {OitmhU  t. 
BeauU,  4  Hov.  41.)  At  the  same  session,  by  a  law  which  took  effect  15th  March, 
1849,  it  is  provided  that  suits  may  be  brought  in  the  supreme  court,  superior 
court  of  New  Toik,  and  common  pleas  of  Hew  York,  against  any  foreign  eorpo- 
ration*  '*  for  the  reeovery  of  any  debt  or  damsgee  whither  liquidated  or  not, 
arising  upon  oontraot  nuuU,  exteuUd  or  dtlivered  within  this  SiaU^  or  upon  any 
cause  of  action  arising  thereon."  Such  suite  may  be  commenced  by  complaint 
and  summons  together  with  an  attaehmeat,  as  now  provided  by  law»  dse.,  Ac.  The 
code,  section  468,  repeals  all  statutory  provisions  inconsistent  with  it.  The  qnee- 
tion  arises,  has  the  code  abolished  the  previous  law  of  1649,  relating  to  foreign 
corporations  I  It  does  not,  unless  the  acts  are  inconsistent.  We  call  attention 
to  this  because  it  seems  to  have  been  oonceded  without  examination  that  the 
prior  law  of  1849  was  repealed  by  the  code.     The  question  is  important*  for  the 
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Mason  that  tht  remedr  by  the  fint  law  of  1849  it  HMwa  eztenaiTV  than  the  eede. 
That  law  very  properly  diatiiigaiflhea  betweeo  **  a  ooatract  made,  executed  and 
delivered  within  thia  State  "  luid  '*  a  eaoae  of  aetioa  ariaing  witl^  tUa  State,** 
and  givee  a  remedy  in  both  instaneee,  to  any  plaintijf,  retid«nt  or  nanrrendent. 
The  code  givee  a  remedy  to  a  noQ-resldent  only  when  (1)  the  eauae  of  action 
arisea  or  ( 2)  the  aabjeot  of  the  action  ie  sitnated  within  this  State,  and  not  in  tb« 
ease  of  *'  a  contract  made,  executed  or  deliTcred  within  this  State ;"  for  *'  where 
a  contract  is  made  at  one  place  nad  ia  ta  be  performed  at  another,  the  canse  of 
action  on  such  costraot  ariaes  at  the  latter  place."  {BurekU  t.  Eekhart,  ft  CknuL 
188 ;  aee,  ant^  p.  12S  a.)] 

a.  An  action  against  a  foreign  corporation  is  now,  as  a  smt  was  foitnerly,  a 
prooeeding  against  its  property  only,  UaleM  there  is  a  voluntary  appearance  by 
the  defendant  {HMiri  y.  Hop9  MvL  It*.  Co.,  4  How.  876.)  But  when  a  foreign 
corporation  has  appeared  in  an  action  commenced  in  a  court  of  this  State,  it  is 
as  much  within  and  subject  to  the  Jurisdiction  of  the  court  as  if  it  was  a  oorpoift- 
tion  under  the  laws  of  this  State.  Nor  does  the  foreign  origin  of  a  corporation 
prevent  the  bringing  of  actions  against  it  for  any  cause  when  it  can  be  brought 
within  the  jurisdiction  of  the  court    IDart  r.  Farmet't  B'kj  27  Barb.  387.) 

6.  The  law  anthoriang  suits  againat  foreign  corporations  waa  not  changed  by 
the  code  as  originally  adopted  (CcSe  of  1848) ;  but  the  amendment  of  1849  intro- 
duced into  that  act  provisions  regulating  such  actions,  which,  j»ro6a&/y,  supersede 
E re-existing  sUtntes  on  that  subject  (Laws  184^  c.  284 ;  Laws  1848,  e.  68 ; 
aws  1849,  cap.  107;  1  Rep.  of  Commrs.  on  Praotioe,  p.  89;  Code,  se.  227  to 
248;  2  R.  S.  4A9.)  Before  1849  the  only  mode  of  proceeding  against  a  foreign 
corporation  was  by  attachment  (1  How.  260 ;  2  K.  S.  469,  Sw  16.)  By  chapter 
107  of  Laws  of  1849,  the  revised  statutes  were  amended  so  as  to  require  a  sum- 
mons and  complaint  to  accompany  the  attachment ;  bnt  now  it  is  not  required 
that  the  attachment  should  accompany  the  service  of  the  summona  It  may  be 
served  afierwarda.  (76.^  Although  it  ia  essential  to  the  jurisdiction  of  a  court 
of  this  State  over  a  foreign  corporation,  that  either  the  plaintiff  ahould  be  a  res- 
ident of  this  State,  or  the  cause  of  action  ahonld  have  arisen,  or  the  subject  of 
the  action  should  be  situated  within  it,  yet  it  is  not  necessary  to  the  validity  of 
proceedings  against  a  foreign  oorporajioa  that  proof  of  either  of  these  facts 
should  be  made  prior  to  the  commencement  of  proceedings.  It  is  sufficient  if  a 
state  of  facts  which  sustains  the  jurisdiction  is  made  to  appear,  upon  motion  to 
set  the  proceedings  aaade.  (Sa^u  v.  N,  O.,  Joakmm  mnd  Or,  North.  JL  R,  Oo,, 
4  Abb.  72;  18  How.  616.) 

c  The  service  of  a  summons  upon  the  president  of  a  foreign  corporation,  who 
happens  to  be  tempprarii^  in  this  State,  and  who  doea  not  voluntarily  appear, 
does  not  gi^^  ^^^  court  jurisdiction  of  the  defendant  (ihe  corporation)  for  the 
purpose  of  rendering  a  personiU  judgment  upon  contraete  made  in  tiiis State,  or  for 
debts  due  to  residents  of  this  Slate.  Such  a  service  must  be  r^arded,  lor  all 
practical  purposes,  as  simply  a  statutory  notice  that  proceedings  are  about  to  be 
instituted  agaiast  the  defendants'  propeKy.  (JM6#r«  v.  JBhpe  MtO^td  Im,  Co, 
2  Code  Rep.  148;  4  How.  276;  ib,  416;  BrmoUer  v.  JtftdU^fim  GmUtai  J2.  J2.  Ob., 
8  Code  Rep.  216 ;  6  How.  188.) 

As  to  service  of  summous  on  a  foreign  corporation,  see  miU,  p.  121  A 

As  to  attachments  against  foreign  corporations,  see  ante^  p.  816  6,  c,  d^/. 

d  Rle^dt^  -tis  flsMons  hy  and  t^aimi  formgrn  earyerwiieiia.— In  a  ant  by  a 
foreign  corporation,  the  eoraplaint  need  not  state  the  act  of  incorporation  or 
charter  at  latge,  or  even  llie  title  of  the  act  or  grant,  or  the  dale  el  ita  p— age. 
{Holyoke  Bank  v.  Sa$kitu,  4  Sand.  676.) 

0.  The  provisions  of  the  revised  slatatea  (art  1,  tit  10,  ch.  8,  p^.  8),  modifying 
the  role  of  pleading  in  aetiona  by  eorporatioaa,  do  not  apply  to  foreign  corpora- 
tions. (  WaterviU€  Manuf.  Go.  v.  Brvmn,  14  Barb.  182.)  And  in  an  action  by  a 
foreign  corporation,  under  a  general  denial,  it  mnat  prove  ita  eorporate  existence. 
{M)  The  eomplaint  in  an  aotton  agaiaat  a  foreign  eorporatioa  shonkl,  it  seems, 
state  the  residence  of  the  plaintiff,  or  atate  if  he  be  a  reaident  or  non-resident  or 
it  should  show  that  the  cause  of  action  aroee  or  ie  aituated  within  thia  State. 
{Homae  v.  Coop$r,  16  How.  298.)  See  f<u>Uier,  aii<s;  pp.  169, 160, 161,  and  p.  216  e. 

/.  In  the  superior  court  at  any  rate,  no  attachment  can  issue  against  a 
foreign  corporation  nnless  there  be  an  action  regularly  commenced.  That  can 
be  by  a  resident  for  any  cause  of  action ;  but  to  render  the  suit  effectual  there 
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Bmrt  be  jaop&rt^  witUn  Ihe  State,  or  the  eaiMe  of  Mtion  miut  have  tanaea 
therein.  (McDofuntgh  v.  Pkdps,  16  Hov.  877 ;  JSMr/««e<M»  t.  Oroi^^  J2.  /S.  Co.,  1 
Code  Rep.,  N.  &,  219;  OnUiofl/  v.  Dulmfus  WuL  A  K  Co.  17  How.  16.) 

Ob  Fortiffn  corp^ratiim.  ogaintt  firmm^  eorporaii9n.-^A  foreign  eorporstion 
hee  the  same  right  to  sue  in  the  courta  of  this  State  as  any  other  non-resident,  if 
the  nature  of  ue  elaim  is  sneh  as  should  be  enforced  by  a  corporation ;  and  as 
to  suits  against  a  foreign  corporation,  esoept  section  427,  the  code  and  the 
rerised  statutes  make  no  distinction  between  a  resident  and  a  non -resident  plain- 
tiff (Bank  of  Commerce  t.  Jiutland  md  WmK  B.  R,  Co.,  10  Efow.  7);  but  a 
foreign  corporation  is  not  authorized  either  by  the  revised  statutes  or  the  code 
to  sue  another  foreign  corporation  in  the  courts  of  this  State  by  attachment, 
unless  the  cause  of  action  has  aiiseo,  or  the  suMeet  of  the  action  is  situated, 
within  this  State.    (  Weettm  BamJc  y.  City  Bank  o/Colwnbue,  7  icL  288.) 


Ghaptbb  IL 


Aotians  in  place  qf  %oirefaoias^  qtto  warranto^  a/nd  of  mformr 

aitons  in  ths  nature  of  quo  warranto. 

§  428.  Scire  facias  and  quo  warranto  abolished^  and  this 
ehajpier  mbstituted. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  pro- 
ceedings by  information  in  the  nature  of  quo  warranto,  are 
abolished;  and  the  remedies  heretofore  obtainable  in  those 
forms,  may  be  obtained  by  civil  actions  under  the  provisions  of 
this  chapter.  But  any  proceedings  heretofore  commenced,  or 
judgment  rendered,  or  right  acquired,  shall  not  be  affected  by 
such  abolition. 

h.  The  remedy  heretofore  given  by  HvrefaeiaM,  to  obtain  execution  of  a  judg- 
ment, is  superseded  by  the  proTisions  for  an  action  therefor  under  the  code. 
{Cemeren  v.  Young,  6  Uow.  872;  Alden  t.  Clarke^  11  idL  200;  aad  see  29hafrsto»», 
V.  King,  1  Abb.  127.) 

e.  The  executors  of  a  decessed  judgment  creditor  may  maintani  an  action 
Mainst  the  judgmaat  deibior.  "I^r  And  to  ohlain  an  execatioa  to  bo  issued  in 
their  names  to  be  levied  of  any  lands  which  the  judgment  debtor  held  when  the, 
judgment  was  docketed."    (lb,) 

d  An  assignee  of  a  judgment,  after  the  death  of  the  judgment  debtor  may 
maintain  an  action  to  have  ezecudon  of  the  original  judgment  (Jay  v.  Martine, 
%  Daer,  66fi.) 

e.  Where  a  judgment  was  obtained  in  1842,  and  the  plaintiff  on  Mav4, 1849, 
ivued  a  writ  or  ecite  facias  ovare  exeevHonem  non,  the  court,  on  defenaant*s  mo- 
tMm,  aet  aside  auah  writ»  saying.  The  attended  code  teok  effeot  prior  to  the  issue 
of  this  writ,  and  must  control  the  rights  of  the  parties.  The  motion  con- 
templated by  section  2S4  renders  a  scire  facias  unnecessary.  (Catskiil  Bank  r, 
Baeui/ord,  4  How.  100.)  It  was  held  otherwise  under  the  code  of  1848,  but  that 
code  had  no  section  correspoodioff  to  this.    (Anon,,  I  Code  Rep.  118.) 

/.  In  an  action  in  the  nature  of  a  qu&warrafUOf  the  place  of  trial  may  properly 
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b«  Udd  in  any  oooaiy  in  tlie  StoU.  The  people  we  a  pM^  vImm  midttiee 
eztendB  to  every  ooanty.    {Xh$  PmifU  ▼.  Coeit,  6  How.  448.) 

a.  In  ^140  warranto  eommeneed  before  July,  1848,  motioM  for  judgment  nraifc 
be  made  to  the  gODerol  tem.    (P«Dp^  t.  Oilimi,  2  Code  Bep.  81;  8  tA.  181.) 

See,  anUf  p.  (H)6  a 

§  429.  Action  may  he  hr&ught  by  attorney-general  to  vacate 
a  charter y  ty  direction  of  legidature. 

An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  whenever  the  legialature  shall 
BO  direct,  against  a  corporation,  for  tbe  purpose  of  vacating  or 
annulling  the  act  of  incorporation,  or  an  act  renewing  its  cor- 
porate existence,  on  the  ground  that  sach  act  or  renewal  was 
procured  upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  by  the  persons  incorporated,  or  by  some  of  them, 
or  with  their  knowledge  and  consent. 

§  480.  Action  to  annul  a  corporation^  vfhen  and  how  hraught 
hy  attorney-general  hy  leave  cf  efuprefme  cotirL 

An  action  may  be  brought  by  the  attorney-general,  in  the 
name  of  the  people  of  this  State,  on  leave  granted  by  the 
supreme  court,  or  a  judge  thereof,  for  the  purpose  of  vacating 
the  charter  or  annulling  the  existence  of  a  corporation,  other 
than  municipal,  whenever  such  corporation  shall — 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts 
creating,  altering,  or  renewing  such  corporation ;  or, 

2.  Violate  the  provisions  of  any  law  by  which  such  corpo- 
ration shall  have  forfeited  its  charter  by  abuse  of  its  powers ;  or, 

8.  Whenever  it  shall  have  forfeited  its  privileges  or  fran- 
chises by  failure  to  exercise  its  powers ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act  which 
amounts  to  a  sorreod^  of  its  corporate  rights,  privileges,  and 
franchises;  or, 

5.  Whenever  it  shall  ^tercise  a  franchise  or  privilege  not 
conferred  upon  it  by  law. 

And  it  E^all  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  reason  to  believe  that  any  of  these  acts  or  omis^ 
sions  can  be  established  by  proof,  to  apply  for  leave,  and  upon 
leave  granted  to  bring  the  action  in  every  case  of  public  inter- 
est,  and  also  in  every  other  case  in  which  satisfactory  security 
shall  be  given,  to  indemnify  the  people  of  this  State  against  the 
costs  and  expenses  to  be  incurred  thereby. 
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a»  An  Mtktt  to  uiiiiil  iAk%  thtatUf  of  a  corpanAioiiof  tikisSitato  miist  be  brought 
by  the  attoroey-general  in  the  name  of  the  peoplo.  {Smith  r,  MUropdiian  Om 
Light  Co.,  la  How.  187.) 

§  431.    LeavBy  how  obtained. 

Leave  to  bring  the  action  may  be  granted  upon  the  appli- 
cation of  the  attorney-general;  and  the  court  or  judge  may,  at 
discretion,  direct  notice  of  such  application  to  be  given  to  the 
corporation  or  its  officers,  previous  to  granting  such  leave,  and 
may  hear  the  corporation  in  opposition  thereto. 

§  432.    Action  tipon  information  or  cornplamt^  of  course. 
An  action  may  be  brought  by  the  attorney-general  in  the 
name  of  the  people  of  this  State,  upon  his  own  information,  or 
npon  the  complaint  of  any  private  party,  against  the  parties 
offending  in  the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise,  any  public  office,  civil  or  military,  or  any 
franchise  within  this  State,  or  any  office  in  a  corporation  cre- 
ated by  the  authority  of  this  State ;  or, 

2.  When  any  public  officer,  eivil  or  military,  Aall  have 
done  or  suffered  an  act  which,  by  the  provisions  of  law  shall 
make  a  forfeiture  of  his  office ;  or, 

3.  When  any  association  or  number  of  persons  shall  act 
within  this  State  as  a  corporation,  without  being  duly  incor- 
porated« 

ft.  It  k  for  Ike  ftttotnej-general,  and  not  the  supreme  eonrt,  to  determine 
whether  in  any  partionlar  ease  it  is  proper  that  an  aotion  to  try  the  right  to  any 
offiee  BhaU  be  broaght  or  not  [Tfu  People  y.  Atfy  OerCl,  2i  Barb.  114 ;  8  Abb. 
181;  18  How.  199.) 

e.  In  an  aotion  brought  by  the  people  and  a  olaimant^  to  try  the  title  to  a 
pnblie  offiee,  npon  the  rendition  of  a  regular  Judgment  of  ouster  against  the  offieer 
and  in  £syor  ot  the  elairaant  the  offioer  beeomes  ousted,  and  the  parvy  deelared 
to  be  entitled,  npon  taking  the  official  oath  and  filing  bonds  (when  required)  be- 
eomes eo  inetamli  inyested  with  the  office^     [The  People  ▼.  Cmomt,  6  Abb.  ttO.) 

d,  A  writ  of  SMistanee>  or  leaye  to  issue  an  execution,  should  not  be  granted 
upon  such  a  jodgment,  directing  the  sheriff  to  put  the  successful  party  in  posses- 
sion of  the  offiee,  and  the  books  and  papers  belonging  to  it  So  far  as  the  office 
is  concerned,  such  a  judgment  executes  itself.  So  far  as  possession  of  the  books 
and  papers  Is  eoneemeo,  the  remedy  provided  by  section  488  of  the  code  must 
be  pursued.    (Id,) 

«.  The  former  pracUoe  in  proceedings  in  a  otio  wtrrantOt  and  in  an  informa- 
tion in  the  nature  of  a  g%M  wnranto,  are  not  guides  in  proceedings  in  the  actions 
which  the  code  has  substituted  for  those  writs.    (Id,) 

f.  It  eeeme  that  in  an  action  under  sections  42§  and  432  of  the  code,  an  execu- 
tion Is  oi^y  proper  for  tH^nrpose  of  eoUeoting  coats,  and  a  flne^  if  any  has  been 
imposed.    (uL) 

g.  Under  subdiyision  1  of  this  section,  an  action  in  the  nature  of  a  auo  toor- 
ranio  may  be  brought  to  try  the  title  to  a  military  office.  (ThePeeple  y.  Saimpeont 
26  Barb.  264.) 
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§483.  AeUtm  when  a$^  h(nc  hronffht  to  f>a(xite  lexers  jHtienL 

An  action  may  be  brought  by  the  attorney-geneisily  in  the 

name  of  the  people  of  this  State,  for  the  purpose  of  vacating  or 

annulling  letters  patent  granted  by  the  people  of  this  State,  in 

the  following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  suggestion 
or  concealment  of  a  material  fact,  made  by  the  person  to  whom 
the  same  were  issued  or  made,  or  with  his  consent  or  knowledge ; 

2.  When  he  shall  have  reason  to  believe,  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  mate- 
rial fact ;  or, 

3.  When  he  shall  have  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an  act,  in 
violation  of  the  terms  and  conditions  on  which  the  letters  patent 
were  granted,  or  have  by  any  other  means  forfeited  the  interest 
acquired  under  the  same. 

tL  Thif  Motm  it  Umited  to  letien  p«taDt  mated  by  HU  peoph,  %nA  does  not 
exterd  to  letters  patent  granted  by  the  king  of  Great  Britain  prior  to  the  Roto- 
lution.    {Tha  PeopU  y.  Olarkt,  10  Barb.  ISO ;  6  Belden,  849.) 

§  434.    JSdataTy  when  to  he  joined  a$  plaintijff^* 
When  an  action  shall  be  brought  by  the  attomey^eneral, 
by  virtue  of  this  chapter,  on  the  relation  or  information  of  a 
person  having  an  interest  in  the  question^  the  name  of  such 
person  shall  be  joined  with  the  people  as  plaintiff. 

(.  In  an  action  in  the  nature  of  a  quo  toarranto  brought  by  the  attomey^gen* 
eral  on  the  relation  of  a  penon  elaimiDg  the  offioe  against  a  party  who  has 
veorped  it,  the  claimant  is  interested  in  the  question  and  shonld  be  joined.  But 
to  authorise  the  daimant  to  be  a  party  phuntiff  in  sneh  a  oaae,  the  eooiplaint 
should  etfite  faets  showing  that  he  is  entitled  to  the  office  from  which  the  defend- 
ant is  sought  to  be  ousiM.  (7%e  People  ▼.  Jffyder^  2  Keman,  4S8 ;  Tke  People 
T.  Walker,  28  Barb.  S04.)  Omlttiiig  to  join  the  relator  may  be  onrad  by  amend- 
ment   (Id) 

§  435.  Complaint  and  arreet  of  defendant  in  action  for 
usurping  an  office. 

Whenever  such  action  shall  be  brought  against  a  person  for 
usurping  an  office,  the  attorney-general  in  addition  to  the  state- 
ment of  tlie  cause  of  action,  may  also  set  forth  in  the  complaint 
the  name  of  the  person  rightfully  entitled  to  the  office,  with  a 
statement  of  his  right  thereto ;  and  in  such  case,  upon  proof  by 
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sffidayit  that  the  defendant  huB  received  fees  or  emoluments 
belonging  to  the  ofSce,  and  by  means  of  his  nsnrpation  thereof, 
an  order  may  be  granted  by  a  jndge  of  the  supreme  court,  for 
the  arrest  of  such  defendant,  and  holding  him  to  bail ;  and 
thereupon  he  shall  be  arrested  and  held  to  bail,  in  the  manner, 
and  with  the  same  effeet,  and  subject  to  the  same  rights  and 
liabilities,  as  in  other  civil  actions  where  the  defendant  is  sub- 
ject to  arrest. 

§  436.    Judgment  m  siuih  actions. 

In  every  such  case,  judgment  shall  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant, 
as  justice  shall  require. 

a.  In  an  action  in  the  nature  of  a  quo  warranto,  brought  against  an  aUeged 
intruder  upon  a  public  office ;  the  judgment  of  the  court,  if  for  the  plaintiff*  can 
only  be  a  judgment  of  oaeter  and  for  costs.  If  the  plaintiff  haa  a  claim  for  dam- 
ages against  we  defendant  to  recover  the  fees  coUeeted  ^  the  latter,  or  otherwise^ 
that  claim  must  be  asserted  in  a  separate  action.  {The  FeopU  t.  Snsdiker,  8 
Abb.  288.) 

b.  The  parties,  in  faot^  stand  in  the  same  relation  of  cquaUty  to  each  other, 
as  in  ciyil  actions.  Each  on  being  defeated,  is  liable  to  the  other,  as  well  for  the 
ordinary  costs  of  the  setlon,  as  for  an  extra  allowanoe.  {Tk$  People  ▼.  Clarke, 
11  Barb,  887;  5  Selden,  849.)    Id, 

c.  An  action,  in  the  nature  of  a  writ  of  quo  warranto  is  a  aiyil  action,  and  the 
decisions  of  the  supreme  court  in  it  are  to  be  reviewed  in  the  court  of  sppeals, 
upon  the  principlee  applicable  to  such  actions,  and  not  by  those  which  prevail 
in  criminal  proceedings.    (The  FeopU  t.  Cook,  4  Selden,  71.) 

§  437.  Assumption  of  office^  cfec,  h/  relator^  whenjudg- 
ment  is  in  his  favor. 

If  the  judgment  be  rendered  upon  the  right  of  the  person 
so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such 
person,  he  shall  be  entitled,  after  taking  the  oath  of  office,  and 
executing  such  official  bond  as  may  be  required  by  law,  to  take 
upon  himself  the  execution  of  the  office ;  and  it  shall  be  his 
duty,  immediately  thereafter,  to  demand  of  the  defendant  in 
the  action,  all  the  books  and  papers  in  his  custody,  or  within 
his  power,  belonging  to  the  office  from  which  he  shall  have 
been  excluded. 

5.  The  provisions  of  the  statute  under  which  a  successor  in  office  may  apply 
to  a  justice  of  the  supreme  court  to  compel  his  predecessor  to  deliver  over  to 
him  the  books  and  papers  appertaining  to  his  office,  appW  as  well  to  superin- 
tendents and  collectors  of  tolls  on  the  canals,  as  to  other  officers.  In  case  of  pro- 
eeedings  nnd^r  that  statute  against  a  eolleetor  of  tolls  en  the  canals,  it  is  not 
necessary  to  show  that  any  notice  has  been  served  by  a  canal  oommissioner. 
(/n  He  Cobee,  8  How.  867.) 
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a.  Motion  paper*  to  beJUecL'—It  is  the  diitj  of  tlie  respeetiye  attorneys  to  file 
the  papers  used  by  them  on  a  motion.  {Savage  r.  Eelyea,  I  Code  Repi  42 ; 
Lafarge  y.  Van  Wagenen^  14  How.  67  ;  Bale  S.) 

&  Renewing  tnotum. — A  special  motion  cannot  be  renewed  witbont  leave  of 
the  court  for  that  purpose  obtained.  (Mitchell  v.  AUen,  12  Wend.  290;  Dollfiie 
V.  Frosch,  5  Hill,  49S ;  Allen  t.  Oibb*,  12  Wwd.  202 ;  WUkt  v.  Jf^yerweather,  1 
Barb.  IS  ;  BUlinger  v.  Martindale,  8  How.  118 ;  Bowman  v.  Shelden,  6  Sand. 
667  ;  Rule  2d ;  and  tee,  ante,  p.  809  a.) 

e.  Conditional  order, — Where  an  order  is  granted  on  a  condition,  the  condi- 
tion must  be  performed  within  twenty-fbar  hourtk  mless  otherwise  expressed  in 
the  order.  {SaUn  v.  Johneon,  7  Cow.  421.*^  An  order  granted  on  parent  of 
costs  is  a  conditional  order,  and  it  is  of  no  force  unless  the  costs  be  paid  insianter, 
i.  e.  within  twenty -four  hours;  and  the  party  who  is  to  pay  costs  mast  seek  oat 
the  other  party  to  make  a  tander  of  Um  «o«tfl^  (18  Johns.  M2 ;  5  Paige,  82.) 
And  he  must,  at  his  peril,  take  notice  of  the  order  of  the  court,  without  waitine 
to  be  Berved  wiih  a  copy  of  the  order.  (Wtllinh  t.  Renmek,  22  Wend.  608.) 
And  if  the  party  nagleet  to  pay  the  oosts  on  demand,  the  other  party  may  pro- 
ceed as  if  no  such  order  had  been  made.     {Pugdey  t.  Van  Allen,  18  Johns.  862.) 


deem  proper,**  it  would  be  deemed  irregalar  to  take  by  default  an  order  for  the 
relief  asked  for  with  costs.  (Nerthrup  y.  Van  Deuaen,  8  Code  Rep.  140.)  And 
in  the  court  of  appeals,  an  order  will  not  be  permitted  to  be  taken  by  default, 
which  interferes  with  the  power  of  the  court  in  controlliDg  the  calendar.  {Orain 
T.  Rowley,  4  How.  79.)  And  if  even  no  one  appears  to  oppose,  yet  if  the  servioe 
or  proof  of  service,  is  insufficient^  the  conn  will  deny  the  motion.  (8  Caines 
R.  88.) 

d.  Preliminary  ci^jeetion, — ^If  it  is  intonded  to  take  any  objeetiona,  to  a  motion 
of  a  merely  teehnicai  eharaotor,  Ihey  should  be  raised  before  the  merits  of  the 
motion  are  gone  into ;  otherwise  they  will  be  considered  aa  waived.  (8  Caines' 
R.  106;  16  How.  271.) 

0.  AJ/ldavits  on  motion.—- Where  papars  have  been  served  for  a  motion,  and 
that  motion  is  abandoned,  the  moving  party  may  serve  a  fresh  notice,  stating 
therein  that  the  motion  will  be  made  on  the  papers  already  served,  intelligibly 
referring  to  them,  and  in  that  case  snob  papers  mav  be  read  on  the  seeond  mo- 
tion (  Van  Benthuyeen  v.  Stettent,  14  How.  70),  ana  althongh  a  party  making  a 
motion  is  not  ordinarily  allowed  to  read  affidavits,  in  support  of  his  motion,  eopies 
of  which  have  not  been  served,  vet  in  cases  where  affidavits  read  in  opposing  a 
motion  introduce  new  matter  which  may  operate  as  a  surprise  upon  the  moving 
party,  he  is  sometimes  allowed  to  have  the  motion  stond  over  for  the  purpose  S 
obtaining  affidavits  to  contradict  or  explain  the  new  matter  allsffed,  espeeially 
when  the  new  matter  charges  the  moving  party  with  bad  faith.  (Sekermerhom 
T.  Van  VoT$U  1  Code  Rep.,  N.  a,  400.) 

/.  Extent  of  relief  on  motion. — Where  a  party,  in  his  notice  af  motion  served 
on  the  adverse  party,  asks  for  a  specific  relief,  or  for  sueh  other  or  further  order 
as  may  be  just ;  the  oourt  may  afford  any  relief  compatible  with  the  faets  of  the 
case  presented.  {The  People  v.  Tvirner,  1  CaL  Rep.  162.)  Where  the  notice  of 
motion  was  to  dissolve  the  iujuaation,  "and  for  otner  and  further  relief,**  Ac,  and 
the  motion  was  denied  at  special  term,  the  general  term  on  appeal  ordered  a  new 
defendant  to  be  joined  in  the  action,  and  it  was  held  that  suen  order  was  author- 
ized by  the  prayer  for  other  r^ie^  {Martin  v  Kanemee,  2  Abb.  890;  and  see 
Mann  v.  Brooke,  7  How.  467.)  It  is  irregular  to  grant  affirmative  relief  to  a 
party  opposing  a  motion^  upon  matteis  appearing  in  the  opposing  papera,  which 
the  moving  psity  has  no  opportunity  to  answer.    ( €hreU  v.  ShMon,  8  oarb.  232.) 

g.  Amending  moftimg  papere.-^AM  opposing  party  is  sometimes  aUowe4  to 
amend  a  defect  m  his  proceedingSi  without  bemg  put  to  a  motion  on  his  part. 
But  this  may  be  allowed  only  in  cases  wheve  the  court  oan  see,  from  the  natnre 
of  the  eaae,  that  no  valid  objection  oan  be  made  to  the  amendment  in  ease  a  mo- 
tion is  specifioallv  made  for  that  purpose.  {Ik)  And  where,  altar  a  motion  had 
bean  heard  and  decided,  it  appeared  that  the  affidavit  used  to  oppose  did  not 
oontaia  any  jurat  or  signature  of  any  officer  before  whom  sworn,  leave  was 
granted  to  the  party  to  re-awear  the  affidavit.    (8  How.  18'7  note,) 
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But  wli«re  an  order  reqoires  an  act  to  be  done,  andooets  to  be  paid,  the  payment 
of  costs  is  not  a  condition  precedent  to  the  doing  the  act  (4  Sand.  647 ;  Rule 
28.)  And  where  a  party  is  reUeved  against  a  regular  order  on  certain  specified 
terms,  it  is  the  duty  of  the  party  applying  lor  such  relief  to  draw  up  and  enter 
the  order  granting  the  same,  without  unreasonable  delay,  and  if  he  neglects  to 
do  so  the  adfene  part^  upon  filing  an  affidavit  showing  sueh  neglect,  and  that 
the  terms  on  which  reUef  was  to  be  j^raoted  have  not  been  complied  with,  may 
proceed  to  carry  into  effect  the  origmal  order  without  ratering  an  order  upon 
the  application  for  relief  against  it  {ffojfman  ▼.  Tredmell^  6  Paige,  82.)  When 
a  party  obtains  an  order  to  be  relieved  on  terms  af  ainsi  a  regular  order,  he  must 
seek  out  the  attonievs  of  the  adverse  party,  and  perform,  or  etfer  to  perform 
sueh  termsk  or  he  will  lose  the  benefit  oi  the  order.    {Id.) 

a.  Ch€a/nher  order  after  order  of  the  courf .-^Aiter  an  order  of  a  court  in  a 
caaae,  a  further  erder  of  a  judge  at  oh»mbei«  on  the  same  subject  Is  irr^uUr. 
{Sianaburyy,  DuteU,  1  Johns,  a  896.) 

6.  EniUling  order.-^The  entitling  an  order  as  granted  at  a  special  term,  which 
by  law  may  be  made  by  a  judge  out  of  court  only,  or  the  making  such  order  by 
a  judge  when  sitting  at  a  special  term,  instead  of  when  sitting  at  chamber,  will 
not  vitiate  the  order.  {In  the  matter  of  the  Knickerbocker  Bank,  19  Barb.  602 ; 
and  see  Dreuer  v.  Van  Felt,  16  How.  19,  and  6  Abb.  68.) 

e.  Entry  of  order. — Neither  party  can  have  any  benefit  from  a  decision  of  the 
eourt  until  the  order  upon  suen  decision  is  drawn  up  and  entered.  {Ante,  p. 
485  d)  •  And  it  is  the  duty  of  the  prevailing  party  to  see  that  the  order  conforms 
to  the  decision.  {Savage  y,  Rdyea,  1  Code  K.  42;  Lafarge  v.  Van  Wagenen,  14 
How.  67.)  The  order  should  be  dated  as  of  the  day  it  is  actually  entered.  But 
where  it  is  dated  as  of  the  day  the  decision  was  mMe,  the  party  entering  cannot 
afterwards  object  to  it  on  that  ground.  If  the  party  entitled  to  draw  ap  the 
order  neglects  to  enter  it  for  twenty-foar  hours  after  the  deciaion  is  made,  any 
other  party  interested  in  the  entry  of  the  order,  may  enter  it  Where  an  order 
is  special  in  its  provisions  the  party  entitled  to  draw  up  the  same  should  submit 
a  copy  of  the  proposed  ofder  to  the  adverse  party,  so  that  he  may  propose  amend- 
ments. (  WhUneg  v.  Belden,  4  Paige,  140.)  [In  the  Superior  Court  of  Kew  York 
city,  where  an  order  is  entered  etc  parte,  and  the  opposite  party  is  dissatisfied 
with  it^  he  may  on  a  notice  of  two  days  have  a  re-settlement  J  See,  ante,  p. 
487  & 

fL  Order,  to  tehat  time  it  relatee.-^The  court  never  allows  a  party  to  be  pre- 
judiced by  its  own  delay.  And  where  the  court  delays  announcing  its  decision 
on  a  motion,  the  decision  when  made  relates  back  to  the  time  when  the  motion 
was  made,  and  any  proceedings  taken  intermediate  the  making  the  motion  and 
the  announcement  of  the  decision  will  be  at  the  risk  of  having  them  set  aside  if 
confiicting  with  the  decision.  Thus  where  a  defendant  moved  on  the  29th  of 
January  to  change  the  place  of  trial,  and  the  decision  granting  his  motion  was 
not  announced  till  the  24th  of  February,  the  plaintiff  in  Uie  interim  having  taken 
an  inquest,  held  that  the  Inquest  was  irregular,  and  on  motion  it  was  set  aside. 
(  Wilson  V.  Ifenderaoti,  1$  How.  90.) 

e.   Void  order, — ^Ao  order  returnable  on  a  Sunday  is  void.    {Aretw  Mre  Ine, 
Co,  V.  Hiehe,  7  Abb.  204.)    And,  semble,  so  is  an  order  made  on  a  motion  in  the 
wrong  coooty.    (Newoomb  v.  Reed,  14  How.  100;  and  see  18  id.  874;  6  id.  867  ; 
2  Code  R.  76.) 

/.  Denying  motion,  on  vmrty  refuting  to  be  examined  orally, — A  judge  before 
whom  a  motion  is  beara  at  special  term  cannot  direct  the  responding  party  to 
appear  before  him  and  be  ezamined  orally  touching  the  matters  of  fact  involved 
in  the  controversy,  and  upon  his  refusing  to  submit  to  such  ezaminatioD,  determ- 
ine the  motion  against  him  for  that  eause.    [Meyer  v.  Lent,  7  Abb.  225.) 

g.  Reference  on  mo^'on.-— It  tefmis  that  if  the  afiidavits  on  a  motion  are  not 
suincieuUy  definite,  the  court  should  order  a  reference  to  ascertain  and  report 
the  facta.    (Td  ;  and  see,  ante,  p.  866  e.) 

h,  Commiseicn  to  exe^nine  witneeeee  on  a  motion. — See  ante,  p.  688  i 

t.  One  appeal  from  tvfo  orders. — Where  two  orders  are  made  and  entered  in  a 
eause  on  the  same  day,  one  of  which  substanttally  embraces  the  other,  and  the 
oppoeite  party  appeals  from  both  orders,  he  may  do  so  in  one  appeal.  (Gregory 
V.  Dodge,  8  Paige,  90 ;  and  see  Toll  v.  TTtomae,  16  How.  816.) 

j.  Motions  in  the  superior  court, — ^The  practice  of  the  superior  eourt  as  to 
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dntj  of  the  attornej^neral  to  catise  a  copy  of  the  judgment 
roll  to  be  forthwith  filed  in  the  offiee  of  the  secretary  of  state. 

§  446.  Mitry  of  judgment  relating  to  letters  patent  ifi 
records  of  commissioner  of  land-office. 

Snch  secretary  shall  thereupon,  if  the  record  relates  to  let- 
ters patent,  make  an  entry  in  the  records  of  the  commissioners 
of  the  land-office,  of  the  sabstance  and  effect  of  snch  judgment, 
and  of  the  time  when  the  record  thereof  was  docketed ;  and 
the  real  property  granted  by  such  letters  pjitent  may  there- 
after be  disposed  of  by  such  commissioners,  in  the  same  nlanner 
as  if  snch  letters  patent  had  never  been  issued. 

§  447.    Actions  for  foT^eiture  qf property  to  the  people. 

"Whenever,  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  State,  or  to 
any  officer  for  their  nse,  an  action  for  the  recovery  of  such 
property,  alleging  the  grounds  of  the  forfeiture,  may  be  brought 
by  the  proper  officer,  in  the  supreme  court. 


Chapteb  m. 


Action  for  the  Partition  of  Real  Property. 


§448.    Provisions  of  the  revised  etaiMes^  appUodbie  to 

actions  for  partition. 

The  provisions  of  the  revised  statutes  relating  to  the  parti- 
tion of  lands,  tenements,  and  hereditaments,  held  or  possessed 
by  joint  tenants  or  tenants  in  common,  shall  apply  to  actions 
fur  such  partition  brought  nnder  this  act,  so  far  as  the  same 
can  be  so  applied  to  the  sabstance  and  subject-matter  of  the 
action,  without  regard  to  its  ft)rm. 
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a.  The  aUtutorj  proyisions  relatins  to  partition  are.  2  R.  S.  4th  ed.  676  [817] ; 
and  laws  of  1852,  p.  411 ;  and  see  Rules  77,  78,  79,  and  ante  32  a,  86  a.) 

A.  FroeeedinffM  far  portt^tofk-— The  proceedings  for  partition  may  be  by  petition 
under  the  revised  statutes,  or  by  summons  and  complaint  under  the  code,  at  the 
option  of  the  plaintiff.  ( WaUon.  ▼.  Brigham,  1  Code  Rep.  67  ;  8  How.  290  ; 
Myer9  r,  Ra»back,  2  Code  Rep.  18  ;  4  How.  88  ;  Myert  ▼.  Borland,  ib,  ;  Baekti$ 
T.  SHUwell,  1  Code  Rep.  70  ;  8  How.  818  ;  Trover  t.  Traver,  1  Code  Rep.  112  ; 

8  How.  861 ;  Jicuf  r.  Row,  4  How.  188.) 

e.  Proceeding  hp  petition, — Where  the  proceedings  are  instituted  by  petition, 
the  pleadings  nre  intended  to  be  similar  to  an  action  under  the  code.  The  peti- 
tion is  to  stand  for  the  complaint,  and  any  thin^j  may  be  pleaded  which  will  aoate 
the  action  or  bar  the  petitioner's  right  to  a  judgment  (Reed  r,  Ohild,  2  Coda 
Rep.  69  ;  4  How.  122.) 

d  Partition  emt  ie  in  rem.^^A.  suit  in  partition  is  a  proceeding  in  rem,  and 
the  jurisdiction  of  the  court  is  confined  to  the  subject-matter  set  forth  and 
described  in  the  petition.    {CorwitheY,  Orifing,  21  Barb.  9.) 

e.  Partition,  in  vahat  eaeet. — Partition  between  tenants  in  common  is  a  matter 
of  right  (10  Paige,  470  ;  2  Barb.  699.)  It  may  be  had  by  the  several  owners 
of  property,  subject  to  a  lease  (  Woodworth  v.  Campbell,  6  Paifi^e,  518) ;  and  by  a 
tenant  in  common  of  a  veeted  remainder  (Blakdy  v.  Colder,  18  How.  476 ;  15  N.  Y. 
617) ;  by  assignees  in  trust  for  the  benefit  of  creditors  of  a  tenant  for  life  (  Van 
Artdale  ▼.  Drake,  2  Barb.  599) ;  or  by  a  tenant  by  the  curtesy  initiate  (Riker  v. 
JDorke^  4  Kdw.  Cb.  R.  668)  ;  and  it  was  decreed  where  the  plamtiflTs  interest  con- 
Slated  of  b«ing  owner  in  fee  of  an  undivided  share  of  the  mines  and  minerals  on 
and  in  the  premises,  with  power  to  go  on  the  land  and  work  such  mines ;  and  the 
defendant  was  owner  in  fee  of  the  residue  of  the  estate  and  interest  in  the  prem- 
ises {Oonfield  v.  Fi>rd,  16  How.  478.)  An  action  for  partition  cannot  be  main- 
tained by  one  having  a  mere  future  contingent  interest  in  an  undivided  share 
{Striker  v.  Mott,  2  Paige,  887)  ;  a  widow  claiming  only  in  respect  of  her  dower 
(Colee  ▼.  Colee,  15  Johns.  819)  even  after  her  dower  has  been  assigned  (  Wood  v. 
Clute,  1  Sand.  Cb.  R.  199);  a  remainder-man  {Brownell  v.  Brotonell,  19  Wend. 
865  ;  see,  however,  Blakely  v.  Colder,  15  N.  T.  617) ;  nor  can  an  action  for  par- 
tition be  maintained  where  there  is  an  adverse  possession  (Clawp  v.  BromaykoHf 

9  Cow.  530,  rev'g.  S.  C.  5  Cow.  295  ;  Burhane  v.  Burhane,  2  Barb.  Cb.  R.  898  ; 
Bradetreet  v.  Scuyler,  8  id  608  ;  Mattheweon  v.  Johneon,  Hoff.  560),  except  the 
adverse  claim  is  on  equitable  grounds  (Horford  v.  Merwin,  5  Barb.  52 ;  Coxe  r. 
Smith,  4  Johns.  Ch.  R.  271),  nor  unless  the  plaintiff  has  himself  possession,  actual 
or  constnietive.  (Johneon  v.  Valentine,  Court  of  Appeals,  Oct^  1852  ;  Stryker  t. 
Zynch,  11  N.  T.  Leg.  Oba.  116  ;  0' Dougherty  v.  Aldrich,  5  Denio,  885  ;  BurhoM 
y.  Burhane,  2  Barb.  Ch.  R.  898.)  But  an  existing  admitted  life-estate,  aJthough 
covering  '*  the  whole  premises,  do€>s  not  prevent  the  remainder-man  from  being 
deemedi  *'  in  possession  "  within  the  meaning  of  this  rule.  (BlakeUy  v.  Colder,  18 
How.  476  ;  15  N.  T.  617  ;  and  see  fleet  v.  Dorland,  11  How.  489).  So,  where 
an  intestate  was  seized  and  possessed  of  lands  which  descended  to  tenants  in 
common,  it  was  held  that  one  of  them,  though  not  in  possession,  could  maintain 
proceedings  for  a  partition,  the  lands  bein^  unoeeopied  (Beebe  v.  Oriffing,  4  Ker. 
285)  ;  otherwise  of  one  who  claims  by  virtue  of  a  breach  of  a  condition  subse- 
quent (C^ Dougherty  v.  Aldrich,  5  Denio,  885.)  Nor  can  proceedings  for  a  par- 
tition be  maintained  between  a  tenant  in  fee  and  his  landlord.  (Lansing  v 
PoMie,  4  Paige,  689.) 

/  Partition  of  part  ofpremisee, — In  partition  cases,  where  two  or  more  of  the 
parties  interestea  desire  to  have  their  shares  set  off  to  them,  to  be  enjoyed  in 
common,  an  order  of  r«ferenee  will  be  made  for  that  purpose.  (Laws  of  1847, 
p.  557,  s.  4 ;  Hayyaood  v.  Judeon,  4  Barb.  228 ;  Ife  Whorter  v.  Oibeon,  2  Wend.  448.) 
The  statute  contemplates  that  the  provisions  for  setting  apart  the  shares  of  those 
who  desire  to  remam  without  partition,  shall  be  made  before  the  final  decree  is 
made.    (Northrop  v.  Andereon,  8  How.  851.) 

g.  Parties, — ao  decree  ean  be  made  unless  all  the  tenants  in  common  are 
before  the  court  (Burhane  Y.Burhans,  2  Barb.  Ch.  R.  898);  any  person  having 
an  interest,  or  entitled  to  dower,  in  the  premises,  may  be  made  a  party ;  but  it 
IS  not  necessary,  though  in  most  cases  it  is  advisable  to  make  persons  parties  who 
are  entitied  only  to  dower  to  the  premises,  which  has  not  been  admeasured,  and 
which  extends  to  the  whole  of  the  premises  of  which  partition  is  sought  (Tanner 

87 
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T.  Mle»,  1  Barb.  660.  See,  boweyer,  Rifgle  t.  Oilhum,  8  How.  456 ;  Browmim 
T.  Oifford,  id.  889)  ;  as  to  making  the  wife  of  defendant  a  party  (eee  Orem  r. 
Putnaanfl  Barb.  500;  M^thevMy.Mattheum^l  Edw.  Ch.  R.  565);  and  as  to 
making  a  dowereas  a  party.  (Brad»haw  t.  Calloffhan,  5  Johns.  80;  approved  in 
error,  8  id.  568 ;  Coles  v.  OoUt,  16  Johns.  819 ;  Oreen  y.  PtUnam^  1  jBarb.  500 ; 
Tanner  r.  Nile;  id.  560;  Woody.  CluU,  1  Sand.  Ch.  R.  199.)  On  a  bill  filed  by 
assignees  of  a  tenant  for  life,  the  creditors  at  large  of  sncn  life-tenant  are  not 
necessary  parties  (  Van  Aredale  y.  Drake,  %  Barb.  599) ;  nor  is  it  neoeseary  in  any 
case  to  join  aa  parties  eneumbrancera  (  Wotten  y.  Copdand,  1  Johns.  Ch.  R.  140 ; 
Sebring  y.  Mereereau,  9  Cow.  844;  Ilarwood  y.  JTtrw,  1  Paige,  469)  ;  or  reyer- 
aionera  {Striker  y.  Mott,  2  Paige,  887) ;  or  the  legal  owners  of  a  tmst  estate. 
{Broker  y.  Devereaux,  8  Paige,  618.)  If  a  male  defendant  marry />em2efi^  lite,  and 
after  a  notice  of  lis  pendens  filed,  must  his  wife  be  brought  in  as  a  defendant  to 
bar  her  contingent  right  of  dower  t    {Jaekeon  y.  JEdward$f  7  Paige,  887.) 

4L  Infant  plaifitiff.-^Au.  action  for  partition  may  be  instituted  on  behalf  of  an 
infant  (Laws  1862,  p.  411);  but  temble  only  on  an  order  of  the  court  Before 
making  an  order  ^r  the  instituting  such  a  suit  the  court  will  refer  it  to  a  refugee 
to  report  whether  such  an  action  would  be  proper,  and  the^oeft.  A  report  of  a 
referee  that,  in  hia  "  opinion,  it  would  be  proper  to  allow  said  infant  to  proeecnte 
an  action  for  the  partition  or  sale  of  the  real  estate  mentioned  in  the  petition,"  is 
not  sufficient  to  warrant  the  eonrt  in  ordering  proceedings  in  snoh  an  action. 
Under  the  statute,  the  facte  which  warrant  such  a  oondusion,  should  be  set 
forth  in  the  report    (Be  Jfareae,  15  How.  888.) 

b,  Unknowi  owners. —In  the  case  of  "  unknown  owners*  of  any  portion  of  the 
property,  the  fact  that  such  owners  are  unknown  must  be  aUegeii  in  the  com- 
plaint, and  there  must  be  a  notice  by  publication  as  to  them.  (2  R.  3.  819,  s.  IS; 
td.  829,  s.  84 ;  Byatt  y.  PtigeUy,  28  Barb.  308.)  An  ayerment  in  a  complaint  that 
there  *'are  oertain  unknown  owners,"  although  their  exact  interests  are  not 
Bpeoified,  may  be  sufficient  to  authorise  the  subsequent  proceedings  as  to  them. 
Id.)  No  steps  can  be  taken  agaiust  unknown  owners  until  the  statute  notice 
aa  been  giyen.    (Denning  y.  Corwtn,  11  Wend.  648.) 

e.  Complaint. — ^The  proyisions  of  the  code  apply  to  pleadings  in  actions  for 
partition.  (Jenninge  y.  Jennings,  2  Abb.  14.)  It  is  not  necessary  to  ayer  in  the 
complaint  that  the  plaintiff^  are  in  possession,  if  it  be  ayerred  that  the  parties 
**  are  seized  in  common."  Such  an  ayerment  implies  possession.  If  the  plaintifls 
are  not  in  possession,  that  may  be  Sft  up  as  a  defence.  {Jenkins  y.  Van  Sekaaek, 
8  Paige,  246.)  The  oom]^laint  should  correctly  state  the  interests  and  shares  of 
the  parties,  but  no  error  in  this  respect  will  render  the  decree  irregular.  {Noble 
y.  OromtoeU,  26  Barb.  476 ;  6  Abb.  69.)  So  the  complaint  should  properly 
allege  that  there  are  no  other  parties  in  interest,  or  incumbrancers,  than 
those  joined  or  mentioned  therein  but  an  omission  in  this  respect  does  not 
affect  the  regularity  of  the  decree.  (Id.)  It  is  sufficient  for  the  complaint 
to  state  in  general  terms  that  such  tenant  was  seised  of  his  part  in  fee,  or 
as  the  case  may  be,  whether  such  seizin  be  acquired  by  descent  or  purchase. 
{Bradshaw  y.  CaUaghan,  8  Johns.  658.)  The  complaint  may  all<>ge,  in  addition 
to  what  is  necessary  to  obtain  a  partition,  that  one  of  the  defendants  claims  a 
lien  on  the  premises,  and  ask  to  haye  an  account  of  such  Ken ;  such  a  complaint 
will  not  be  objectionable  on  the  ground  that  seyeral  causes  of  action  are  impro- 
perly joined.    (Bogardus  y.  Parker,  7  How.  806.) 

d  Notice  of  pendenci/  of  action.-^See,  ante,  sect  182,  note  thereta  The  notice 
of  lis  pendens  is  ioeffeotual  until  the  complaint  is  filed.  It  may  be  filed  before 
or  witn  the  complaint,  but  takes  effect  only  as  of  the  time  the  complaint  is  filed. 
If  an  amendment  by  adding  parties  is  made,  a  new  notice  to  affect  each  parties 
should  be  filed ;  but  if  such  parties  are  afterwards  struck  out  fti^d  nothing  is 
claimed  by  or  against  them,  no  new  notice  of  lis  pendens  is  necessary.  (  Waring 
y.  Waring,  7  Abb.  472.) 

e.  Infant  feme  covert  defendant.-^ An  infant  defendant  who  is  a  married  woman 
may  appear  yoluntarily  m  an  action  for  partition,  and  it  is  not  necessary  that 
her  husoand  should  join  with  her.     {Disbrow  y.  Folger,  6  Abb.  64.) 

/.  Infant  defendant,  guardian  for. — A  general  guardian  cannot  aot  for  an 
infant ;  there  must  be  a  guardian  ad  litem  appointed.  {Be  Straiton,  1  Johns. 
609 ;  Be  Sharpe,  10  id.  486.)  The  guardian  is  not  appointed  in  the  same  manner 
as  in  other  actions.    He  can  be  appointed  by  the  court  only,  and  the  appointment 
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of  a  guardian  ad  tiUm  for  an  infant  by  a  eonnty  jndgd  in  an  action  for  partition 
is  a  DuUity.  {Lyle  v.  Smithy  18  How.  105;  Varian  t.  Stevens,  2  Duer,  685.)  Bat 
where  an  order  appointing  a  guardian  in  partition,  in  the  first  district  was  en- 
titled as  if  made  by  the  judge  persooally  and  at  chambers,  it  was  held  that  the 
order  might  be  amended  so  as  to  read  as  the  order  of  the  court  and  to  be  entitled 
at  special  term,  {pubrow  v.  Folgets  5  Abb.  58.)  The  bond  muti  be  signed  by 
the  guardian  himsekf  with  sureties,  a  bond  by  sureties  atone  would  be  insufficient^ 
semble.  {Jennings  y.  Jennings,  2  Abb.  6.)  The  bond  bowever  may  be  amended 
with  the  consent  of  the  obligors  and  oy  leave  of  the  court,  to  be  obtained  on 
petition  specifying  the  alterations  required  to  be  made,  the  reasons  for  them,  and 
accompanied  with  the  consent  of  the  sureties.  (Shau  y.  Itowrence,  14  How.  94.) 
The  i>etition  should  be  filed  before  the  gnardian  enters  on  his  duties,  but  it  may 
be  ordered  to  be  filed  nttne  pro  tune  at  any  stage  of  the  action,  eyen  after  judg- 
ment and  sale.  {Oroghan  y.  JAvingston,  6  Abb.  350;  25  Barb.  886 ;  17  N.T.  218.) 

a.  When  upon  the  petition  of  an  infant  defendant  oyer  the  age  of  14,  a  guar^ 
dian  ad  litem  has  been  appointed,  the  ord«>r  is  yalid,  although 4k»  summons  had 
been  previously  served  upon  the  infant  ( Varian  v.  Stetfens^  2  Doer,  685,)  and  a 
variance  between  the  name  of  an  infant  as  stated  in  the  complaint  and  in  the 
petition  for  tbe  appointment  of  a  guardian, — as  where  the  name  was  **  Letitia 
varian"  in  the  complaint  and  "T.  I^titia  Varian"  in  the  petition, — may  be  dis- 
regarded as  immaterial.  (Id.)  A  plaintiff  cannot  apply  mr  the  appointment  of 
a  guardian  ad  litem  for  an  infant  defendant  until  after  the  expiration  of  twenty 
days  from  the  service  of  the  summona  ( Wilkes  v.  WUkes,  1  Barb.  Gh.  R.  78.) 
The  clerk  of  the  court  will  be  appointed  guardian  ad  litem  for  a  non-resident 
infant    (Minor  t,  Beits,  7  Paige,  596.) 

6.  Deftneie  ofnon  tenent  insimuL — ^On  an  answer  wm  teneni  insimulf  the  only 
question  is  as  to  the  joint  holding.  (^otnpsoM  v.  Wheeler,  15  Wend.  840 ;  J^^Brris 
y.  Smith,  17  Johns.  221.) 

e.  Defendant  not  answering. — ^In  a  partition  suit  commenced  by  summons  and 
eomplaint  where  any  of  the  defendants  omit  to  answer  in  due  time,  it  is  not 
necessary  to  enter  an  order  for  their  default  in  not  answering ;  the  plaintiff  is 
entitled  to  the  relief  asked  for,  as  in  other  actions.  (  Watson,  v.  Brigham,  1  Code 
Rep.  67 ;  8  How.  290.)  The  plaintiff,  bowever,  in  such  a  case,  must  exhibit 
proof  of  his  title,  &c,  as  required  by  the  revised  statutea  (RippU  y.  CHUmm,  8 
How.  456 ;  Jennings  v.  Jennings,  2  Abb.  15.)  It  most  be  such  proof  as  would 
enable  him  to  recover  in  ejectment  {Larkin  v.  Mvnn,  2  Paige,  87.^  Where 
the  original  defendants  admit  their  several  titles,  and  the  title  of  the  plaintiff  as 
stated  in  the  complaint,  if  one  of  them  dies  and  the  action  is  continued  and  his 
heirs  made  parties,  query,  must  there  be  a  reference  as  to  the  title  of  such  heirs  f 
(4  Paige,  481 ;  bid.  161 ;  12  Wend.  ^9.) 

d  Liens-— advertising  for, — It  is  not  necessary  to  advertise  for  persons  having 
general  liens;  if  there  are  none,  it  would  be  a  very  useless  expense  to  advertise 
for  them.  Advertising  is  only  a  method  of  cutting  off  certain  general  liens  that 
may  be  in  existence.  (Alvora  v.  Beach,  6  Abb.  458 ;  Hall  v.  Partridge,  10  How. 
188.) 

e.  Court  voill  not  try  disputed  Htle.— If  the  legal  title  is  doubtftil  anddiepnted  ««m- 
hU  the  court  will  not  try  it  in  an  action  for  partition  (  Wilkins  v.  WUkins,  I  Johns. 
Ch.  14);  but  if  the  questions  arise  upon  an  equitable  title,  then  such  questions  will 
be  determined  in  the  partition  soit  (Coxe  y.  /Smi^A,  4  Johna  Ch.  271 ;  Sosford 
y.  Mertoin,  5  Barb.  51.)  And  where  it  appears  that  premises  are  held  adversely, 
the  court  will  dismiss  the  complaint  without  pr^udice  to  a  new  action,  to  be 
broaght  after  the  plaintiff  has  ootained  possession.  (Burhans  y.  Burhans,  2  Barb. 
Ch.  R.  898.) 

/.  Improvement  or  injury, — Allowance  to  a  party  for.  (1  Barb.  500 ;  8  Paige^ 
199;  id  445;  Hoff.  21 ;  8  Edw.  Ch.  R.  828 ;  8  Sand.  Ch.  R.  58.) 

g.  Contingent  interest  of  persons  not  in  esse. — An  actual  partition  or  a  sale 
under  a  judgment  in  partition,  is  effectual  to  bar  theluture  contingent  interests 
of  persons  nott'n  esse,  though  no  notice  is  published  to  bring  in  unknown  parties, 
and  though  such  future  owners  may  take  as  purchasers,  under  a  deed  or  will, 
and  not  as  claimants  under  any  of  the  parties  to  the  action.  {Mead  v.  Miiehell, 
17  N.  T.  210;  5  Abb.  92.) 

h.  Partition  and  sale. — If  a  partition  of  part  can  be  made  without  prejudice, 
it  may  be  made  and  the  residue  sold.    (Haywood  y.  Judson,  4  Barb.  228.) 
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0.  Ihaih  of  plainHf.'^ln  an  action  for  a  partition  and  aoooimt  of  ronti^  the 
heir  may  rerive  as  to  the  partition,  and  the  personal  represeniatiTes  aa  to  th# 
aeooaQt,^-«0m6/e.     {Hoffnuin  ▼.  Treadwdl^  6  Psige,  808.) 

h.  Death  of  drfendant-^Whet^  pending  a  partition  suit,  and  after  the  expirm 
tion  of  the  time  to  answer  bj  one  defendant,  and  before  putting  in  any  answer, 
that  defendant  dies,  and  the  notion  is  eontinned  without  making  his  heirs  or 
devisees  parties,  the  snbeeqneal  proeeedinss  are  Toid  as  to  the  interest  of  saeh 
deceased  defendant.  {Requa  t.  HolfMt,  16  N.  T.  198;  and  see  Waring  t.  Waring^ 
1  Abb.  472.) 

c.  IHwhargivM  pmrehtumr.  BetaU,  <it«.-- The  court  will  not  diaeharge  a  pur- 
chaser because  of  any  defect  in  the  plcadinffs  or  proceedings  which  are  amend- 
able. {NobU  Y.  Chromwdi,  6  Abb.  69 ;  516  Barb.  476) ;  and  as  to  dischariiring  pur- 
chaser, see  ifMtd:  V.  MitcheU,  6  Abb.  92 ;  17  N.  Y.  210 ;  Blakdey  r.  Colder,  16  id. 
617  ;  18  How.  476 ;  Orocan,  r.  Lhinffsion,  6  Abb.  860 ;  17  N.  Y.  218 ;  Waring  r. 
Waring,  7  AbK  476;  ui^ow  r.  ^Iger,  6  id,  68.)  If  a  purchaser  neglects  to 
comply  with  th#lerma  of  sale  within  a  reasonable  time,  tne  court  will  deprive 
him  of  the  benefit  of  his  bid,  and  order  a  new  sale  in  cases  where  a  resale  ia 
deemed  more  beneficial  for  the  parties.  (Jackson  t.  Sdwarda^  7  Pftige,  887 ;  22 
Wend.  498.>  The  court  may  rdetse  a  purchaser  from  his  bid  on  the  ground  of 
unreasooabie  delay  to  his  prejudice  on  the  part  of  the  sellers.  (JaeJMm  y.  Bd' 
wards,  7  Paige,  887.) 

d,  Froeeeda  to  be  brought  into  eomrt-^When  an  undiTided  share  of  real  estate 
was  devised  to  a  husband  in  trust  for  his  wife  for  life,  to  his  own  use  for  life 
if  he  suryived,  aad  on  the  death  of  the  surviyor  to  the  heirs  of  the  wife,  held 
that  on  a  partition  the  proceeds  of  such  nndiyided  share  must  be  brought  into 
court    {jyobie  y.  OromweU,  26  Barb.  475 ;  see  1  Psige,  488 ;  2  tdL  816.) 

0,  Inehoaie  right  of  dower,  how  provided  for,  see  4  Sand.  Ch.  R.  896 ;  11  How. 
176  ;  6  Abb.  64.) 

/.  Amendments. — An  error  in  the  description  of  the  intereeU  of  the  parties 
may  be  amended  on  the  trisL  {Thcmpeon  v.  Wheeler,  16  Wend.  840.)  And  if 
the  plaintiff  omita  to  file  any  of  the  papers  necessary  to  the  regulari^  of  the 
judgment,  the  court  may  allow  them  to  be  filed  nunc  pro  twne,  (  Waring  y. 
Waring,  7  Abb.  478 ;  Orogan  v.  Livin^BUm,  6,Abb.  860;  17  N.  Y.  218  ;  NoltU  v. 
Cromwell,  26  Barb  476.)  And  where  m  a  judgment  of  sale,  the  sale  was  directed 
to  be  advertised  three  weeks  instead  of  »ix,  as  required  by  law,  but  in  fact  the 
advertisement  was  published  six  weeks, — held  on  motion  to  compel  a  purchaser 
to  take  title,  that  the  crrM*  might  be  then  corrected.  (Alvord  v.  Beach,  6  Ablx 
461.)  So,  too,  the  court  will  correct  of  its  own  motion  a  palpable  error  in  the 
referee's  report  as  to  the  extent  of  the  interest  of  an  infant  party  {Safford  v. 
Saford,  7  Paifl^e,  269 ;  Carpenter  v.  Schermerhom,  2  Barb  Oh.  R.  814);  and  with- 
out  sending  back  the  report  (id) 

g.  Plaintif  mwtt  proteeute  hie  euit  with  re<uonable  diligence, — Where  a  party 
commences  an  action  for  a  partition  and  files  a  notice  of  lie  pendens,  but  fails  to 
proceed  in  the  aetion  with  reasonable  dispatch,  a  party  named  as  a  defendant 
but  who  has  not  been  served  with  summons,  may  apply  by  petition  to  have  the 
plaintiff's  prooeedings  vacated.    (Lgle  v.  Smith,  18  How.  104.) 

K  Proceedings  of  eommiseioners. — Notice  of  commission ers'  proceedings  in 
partition  is  not  required  by  statute  to  be  given  to  the  parties.  It  would  be 
proper,  however,  that  the  parties  should  have  an  opportunity  to  be  heard  before 
the  commissioners  prior  to  partition  {Row  v.  JRow,  4  How.  188);  and  the  neces- 
sity of  such  notioe  must  be  implied,  for  it  is  one  of  those  adjudications  of  a 
judicial  nature  affecting  the  rignts  and  Interests  of  the  parties,  in  which  they 
have  a  right  to  substantial  and  bedeficial  notice,  and  without  it  the  report  of 
the  commissioners  will  be  set  aside.    {Dean  v.  JSmpire  Mutual  In$,  Co.,  9  How. 

69) 

t.  If  the  commissioners  do  not  partition  the  tract  described  in  the  petition, 
but  extend  their  action  to  land  consisting  partly  of  a  portion  of  such  tract,  and 
partly  of  other  property,  they  exceed  their  jurisdiction,  and  the  court  exceeds  ita 
jurisdiction  in  confirming  the  report,  and  the  judgment  is  null  and  void,  {drr^ 
wUhe  y.  OHffing,  21  Barb.  9.) 

j.  The  report  of  commissioners  in  partition  will  be  set  aside  only  upon 
grounds  similar  to  those  upon  which  a  verdict  would  be  set  aside  and  a  new  trial 
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grantied.  (4  Edw.  Cb.  B.  896.)  The  affidavit  of  four  credible  and  diantereeted 
pereons  for,  to  three  against,  setting  aside  each  report^  does  not  carry  such  a 
weight  of  evidence  as  to  authorize  the  court  to  interfere  to  disturb  the  report 
{DoMeda^  ▼.  Neii^OH»  9  How.  71.) 

a.  Fo/utf  of  inchoate  Unancy  by  the  cur^My.—- The  value  of  au  inchoate  tenancy 
by  the  curtesy,  depends  not  only  upon  the  principle  applicable  to  life-annuitiee 
and  survivoranips,  but  upon  the  fact  of  issue ;  and  if  iione^  upon  the  likelihood 
of  issue.    (BefiMtet  v.  SeymattTt  11  How.  176.) 

6.  Costs, — ^The  court  has  no  discretionary  power  to  charge  either  party  with 
costs  on  the  ground,  that  he  unreasonably  refused  to  make  partition  by  deed. 
(McOotoan  v.  Morrow,  8  Code  Rep.  9.)  But  when  the  plaintiff  in  a  suit  in  parti- 
tion, makes  persons  defendants  wno  have  no  interest  in  the  subject-matter  of  the 
suit)  the  costs  of  such  defendants  will  not  be  charged  upon  the  fond  or  against 
their  co-defendants^  but  must  be  paid  by  the  plaintiff  personally,  unless  such 
unnecessaryparties  are  brought  in  at  the  request  of  the  other  defeoiaants.  (Earn- 
mersley  v.  Hammersley,  1  N.  T.  Leg.  Obs.  127.)  A  doweress,  when  properly  a 
party  to  the  suit,  is  chargeable  with  a  portion  of  the  coeti.  {Jhnner  v.  liiles,  1 
Barb.  660 ;  see  S  Johna  Ch.  R.  802 ;  1  Sand.  Ch.  R.  40.) 

e.  Attorney's  lien. — The  attorney  for  the  plaintiff  in  a  partition  suit  acquires 
a  lien  for  his  msbursements,  on  the  share  of  Uie  plaintiff  in  the  property  in  suit, 
of  whieh  the  plaintiff  cannot  divest  him  by  an  assignment  of  his  Interert  pend- 
ing the  action.    (OreighUm  v.  IngersoU^  20  Barb.  64L)    See  mde,  421  d 


Chapter  IV. 

Actions  to  determine  Conflicting  Claims  to  JSeal  Property^  and 

for  Waste  tmd  Nuisance. 

§  449.  Actions  to  determine  claims  to  real  property^  how 
prosecuted. 

Proceedings  to  compel  the  determination  of  claims  to  real 
property,  parsiiant  to  the  provisions  of  the  revised  stafcntes, 
may  be  prosecnted  by  action  under  this  act,  without  regard 
to  the  forms  of  the  proceedings  as  they  are  prescribed  by 
those  statutes. 

dL  Notwithstanding  this  section,  it  has  been  held  that  actions  to  determine 
conflicting  claims  to  real  property  must  still  be  commenced  in  the  manner  pre- 
scribed by  the  revised  statutes,  {firane  v.  8avfi/er,  1  Ck>de  Rep.,  K.  S.,  80,  Gridley, 
J.)  In  a  subsequent  case  on  appeal  at.  general  term  {Hammond  y.  Tillotson,  18 
Barb.  882),  it  was  held,  that  proceedings  to  compel  the  determination  of  claims 
to  real  property  must  be  commenced  and  carried  on,  as  to  form,  as  prescribed 
by  the  code ;  that  the  subscription  to  the  summons  is  a  substitute  for  the  sub- 
scription to  the  notice  required  by  the  revised  statutes;  and  that  the  complaint, 
in  tne  usual  form  of  a  complaint  under  the  code,  is  to  state  substantially  what  is 
required  by  the  revised  statutes ;  and  that  the  summons  is  to  require  an  answer 
within  twenty,  not  forty,  days. 
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«.  AjtmaL^lxL  e«M  •/  a  trial  in  iha  prMeadiage  to  determine  oonflictliiff 
claims,  either  party  ooaeeiving  himself  aggnered  may  appaal,  as  in  perBoniu 
actions  under  the  code.    (Laws  of  1865,  p.  f^,  ai  11.) 

6.  OoUi. — ^Tbe  costs  allowed  to  the  prcTailing  party  in  a  snmmary  proceeding 
to  receTcr  possession  of  land,  are  merely  the  fees  of  thoee  officers  who  are 
required  to  perform  the  ser?iees»  bwm^  as  the  jndga,  sheriff,  constable,  Ae. 
AttonMT  and  counsel  fees  are  not  recoverable  against  tiie  adTcrse  par1?f. 
(Partridge  v.  Fwrd,  6  How.  21.) 

c.  Law8  onMncUL— The  provisions  of  the  rcTised  statutes  relative  to  the 
determination  of  claims  to  real  property  (2  R.  8.  318)  were  amended  by  Laws  of 
1848,  p.  ffl ;  Laws  of  1864,  p^  276 ;  and  Laws  of  1866,  p.  948. 

d.  Opening  <l^«M/t;«-^Dee  the  act  of  1866  these  proceedings  have  lost  tlie 
mere  staftotofy  character  they  oooe  possessed,  and  are  become  an  action  regu- 
lated by  the  code.  The  court  has  power  to  open  a  judgment  entered  upon 
fftilnre  to  answer  in  sneh  an  action,    (ifamt  v.  Prevott,  3  Abb.  446w) 

§  450.    Action  of  waste  abolished.    WastSj  how  remediaile. 

The  action  of  waste  ie  abolished ;  but  any  proceeding  here- 
tofore commenced,  or  judgment  rendered,  or  right  acqaired, 
shall  Dot  be  affected  thereby.  Wrongs  heretofore  remediable 
by  action  of  waste,  are  subjects  of  action  as  other  wrongs,  in 
which  action  there  may  be  judgment  for  damages,  forfeiture 
of  the  estate  of  the  party  offending,  and  cTiction  from  the 
premises. 

See  Harder  v.  Harder,  26  Barb.  409.- 

§  451.  Provisions  of  revised  statutes  applicable  to  action 
for  waste  voider  his  act. 

The  provisions  of  the  revised  statutes  relating  to  the  action 
of  waste,  shall  apply  to  an  action  for  waste  brought  under  this 
act,  without  regard  to  the  form  of  the  action,  so  far  as  the 
same  can  be  so  applied. 

§  452.  When  judgment  of  forfeiture  and  eviction  to  le 
given. 

Judgment  of  forfeiture  and  eviction  shall  only  be  given  in 
favor  of  the  person  entitled  to  the  reversion,  against  the  tenant 
in  possession,  when  the  injury  to  the  estate  in  reversion  shall 
be  adjudged  in  the  action  to  be  equal  to  the  value  of  the  ten- 
ant's estate,  or  unexpired  term,  or  to  have  been  done  iu  malice. 

§453.     Writ  of  nuisance  abolished. 

The  writ  of  nuisance  is  abolished;  but  any  proceeding 
heretofore  commenced,  or  any  judgment  rendered,  or  right 
acquired,  shall  not  be  affected  thereby. 
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§  454.  Remedy  for  injuries  heretofore  remedied  by  writ 
of  nuisance. 

Injuries  heretofore  remediable  by  writ  of  nuisance,  are  sub- 
jects of  action,  as  other  injuries ;  and  in  such  action  there  may 
be  judgment  for  damages,  or  for  the  removal  of  the  nuisance, 
or  both. 

a.  An  ftotion  pursuant  to  this  section  is  a  snbstitnte  for  ths  statute  remedy  by 
writ  of  nnisanoe,  and  the  plaintiff  must  aver  in  hfs  eomplaint  ail  (hat  was  before 
requisite  to  sustain  an  action  of  that  natura  (Wiwwrtk  ▼.  PwtfMwi,  16  BarK 
065.) 

See  EuJbhwrd  v.  jSmsssI/,  M  BarK  404,  in  note  d,  p.  186,  omiM. 
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OenerdL  Prwisions  relaiing  to  Actions  conoemmg  Real 

Property. 

§  455.    Provisions  of  Revised  Statutes  appUccMe  thereto. 

The  general  provisions  of  the  revised  statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
under  this  act,  according  to  the  subject-matter  of  the  action, 
and'  without  regard  to  its  form. 

EjectmejU. 

h.  See  2  R  a  803  (tit.  1,  ch.  5,  part  8) ;  Laws  1840,  eh.  289 ;  Laws  1847,  ch. 
887 ;  Laws  1846,  eh.  169.  Section  18  of  the  aforesaid  title  (part  8,  oh.  6,  tit  1^ 
providing  that  no  actual  entry  under  title  need  be  proved,  is  not  repealed  by  the 
code,  but  is  expressly  retained  by  section  455  {Lawrence  v.  WilliatM,  1  Daer, 
587);  and  seetions  8,  80,  84,  of, the  same  title,  are  also  retained,  and  are  still  in 
force.  {Buddy.  Binghaan,  18  Barb.  498.)  So  is  seetion  81  {Lttng  v.  Wilbraham, 
2  Duer,  171)  and  section  Z1  (BogersY,  Wing,  6  How.  50;  Lang  v.  Ropke,  701). 

e.  When  efectmeni  liet, — ^The  action  of  ejectment  will  lie  whenever  a  right  of 
entry  exists  and  the  interest  is  of  such  a  character,  that  it  can  be  held  and 
CTJoyed,  and  possession  thereof  delivered  in  execution  of  a  judgment  for  its 
recovery.  (Batoan  ▼.  JCelteg,  18  Barb.  484 ;  Child  v.  Chappel,  6  Selden,  246.)  It 
will  not  He  against  a  railroad  company  for  laying  their  rail-track  over  land 
dedicated  by  the  plaintiff  to  public  use  as  a  street,  and  running  their  cars  on 
such  track,  soch  acts  are  not  wnoUy  ioconsiBtent  with  the  public  easement,  they 
may  give  a  rieht  of  action  for  a  trespaas  but  not  ejectment.  {Adams  v.  Saratoga 
R,  B,  Co,,  11  barb.  415.)  But  ejectment  will  lie  for  land  under  water,  granted 
by  the  commissioners  of  the  land  office,  for  the  purpose  of  erecting  docxs,  <kc., 
for  commercial  purposes.  (Champlain  and  St.  Lawrence  R.  R.  Go,  v.  Valentine^  19 
Barb.  484.)  A  contract,  dated  at  a  future  day,  leasing  lands  for  a  term,  com- 
mencing at  such  day,  ^ives  the  lessee,  when  the  day  arrives,  the  right  of 
possession  and  to  maintain  ejectment  against  a  stranger  wrongfully  withholding. 
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(TVtUl  y.  OnmgtTj  4  BeMen,  116.)  B«t  nncler  a  ntked  oontraet  of  pnrehsse 
whieh  ia  silent  on  the  sabject  of  poM^esion,  the  pnrchaaer  acquires  no  right  to 
the  poflBession  and  no  right  of  entrj,  and  eanaot  maintain  ejeetmenl  (Ktilogg  ▼. 
KeUoggt  6  Barb.  11^)  A  right  of  posBcwion  tn  preserUi  ie  neceasary  and  all  that 
is  necessary  to  maintain  ejectment.  (Trull  r.  Oran^erf  4  Selden,  115.)  The 
possession  of  real  estate  is  prima  facie  eTidence  of  the  highest  estate  ia  the 
property,  namely,  a  seisin  in  fee.  (JSiU  ▼.  Draper,  10  Barb.  454 ;  Barnhart  v. 
Oremthield^  28  Kag.  Law  and  £q.  R.  88.) 

a,  Mtomey/or  ^iniiff  topr^uce  hi$  atUhority.  (8  R.  8. 806,  ss.  17-21) :— Thin 
proyision  applies  to  actions  commenced  under  the  code.  {Hovardr.  Hoveard,  11 
How.  80.)  What  is  a  sufficient  authority  to  the  Attorney  f  {Id.)  The  order 
must  direct  that  the  authority  be  produeea  to  the  officer  granting  the  order,  and 
state  the  place  at  whi<di  it  is  required  to  be  presented.  {Tmrntr  r.  J>avi9,  %  Den. 
187  ;  and  see  10  Wend.  668.) 

6.  .EfectmnU  hy  ktuimnd  and  vif(f.-^u  an  aetten  to  recover  property,  the 
alleged  separate  estate  of  the  wife,  she  must  sue  alone,  without  her  husband. 
{BiUman  v.  Billnutn,  14  How.  469.)  In  a  joint  action  by  husband  and  wife  for 
the  recovery  of  land,  to  which  they  claim  title  in  right  of  the  wife,  no  separate 
judgment  can  be  given  in  lavor  of  the  wife  and  against  the  husband.  They  must 
recover  jointly  or  not  at  all  {Sartmo  v.  Draper^  6  Duer,  ISO.)  See,  ante,  p.  88  d. 

e.  ^ectmtnt  for  landt  atmmeyed  during  infancy. — Before  an  action  can  be 
brought  b^  an  individual  to  recover  the  possession  of  lands  conveyed  by  him 
during  his  infancy  be  must  make  an  entry  on  the  lands,  or  do  some  open  act  of 
disaffirmanee  of  such  deed,  and  this  act  of  disaffirmance  mnst  be  averred  in  the 
complaint    (FoorAtst  v.  FoorAtM,  84  Barb.  160.) 

a.  Between  ienanU  in  common.'-^  In  ejectment  by  one  tenant  in  common 
against  another  an  actual  eester  must  be  shown,  or  sonae  net  amounting  to  a 
total  denial  of  his  rights  (Edwarde  v.  Bieknp,  4  Coms.  61.)  In  ejectment  for 
lands  held  in  common,  it  is  not  necessary  that  all  the  tenants  in  common  should 
unite  in  the  action,  except  when  the  action  is  a  substitute  for  a  writ  of  right 
(KdUga  v.  Kellogg,  6  Barb.  117.) 

e.  Defendants — If  the  premises  are  aetualUf  occupied,  the  aetuai  occupant  mnst 
be  made  defendant  (Taylor  v.  Crane,  16  How.  860;  Lucae  v.  Johnnon,  8  Barb. 
844;  MUicott  v.  ifestsr,  11  tdL  674.)  The  trustees  of  a  church  cannot  be  said  to 
be  in  the  actual  oceopation  of  it,  and  therefore  in  an  action  to  recover  a  church 
the  corporation  is  the  proper  party  defendant,  not  the  trustees  of  the  church 
(lA*cae  V.  Joknmn,  %  Baro.  244);  ana  as  the  action  will  not  lie  against  s  person 
who  is  not  in  actual  possession  (where  there  is  an  aetuai  occupant)  the  action 
will  not  lie  against  one  who  is  not  in  possession  by  himself  or  his  servant, 
although  he  has  given  a  lease  of  the  property  and  it  is  occupied  hy  his  lessee. 
{Champlain  and  Sl  Zatorenee B.  R.  Co,  v.  Valentine,  19  Barb.  484.)  Where  a  lot 
has  on  it  a  house  occupied  by  several  tenants  of  the  rooms  (not  of  the  lot)  they 
are  several  tenants  of  the  house  but  joint  occupants  of  the  lot,  and  in  an  action 
to  recover  such  lot  the  tenants  may  be  joined  as  defendants  and  the  plaintiff  will 
not  be  put  to  his  election  as  to  which  one  he  will  take  a  verdict  against,  but 
may  tate  a  verdict  against  all  (Pearee  v.  Oolden,  8  Barb.  688.)  Where  tenante 
are  sued,  the  statute  gives  the  landlord  the  right  to  be  made  a  defendant  with 
his  tenant^  and  aemble  "  under  proper  avermenu  in  the  complaint  I  see  no  good 
reason  why  the  landlord  may  not  be  made  defendant  in  the  first  place  with  the 
tenant"  (Crippen,  J.,.^b«9rato  v.  Herkimer  Manuf.  Co.,  8  Kernan,  688.)  A  landlord 
who  is  not  made  a  defendant  but  who  defends  for  his  tenant,  is  liable  for  costs. 
[Farmer^  Loan  Co.  v.  Kwrech,  1  Selden,  668.) 

/  Claxm,  of  title, — ^To  constitute  a  claim  of  title,  there  must  be  a  serious,  in- 
tentional claim  of  ownership.  A  casual  declaration  of  the  party  that  he  owns  the 
premises,  is  not  sufficient    {Litcae  v.  Johneon^  8  Barb.  844  ) 

g.  Complaint, — ^A  complaint  which  states-— (1),  that  on  some  day  specified,  after 
his  title  accrued,  he  was  poseeeeed  of  the  premises  in  question ;  (2),  a  description 
of  the  premises  with  convenient  certainty,  *'  so  that  from  such  description  posses 
si  on  of  the  premises  dsimed  may  be  delivered;  fS),  that  being  so  possessed,  the 
defendant  s^erwards,  on  a  specified  day,  entered  into  said  premises,  and  (4),  un- 
lawfully withholds  possession  from  the  plaintiff;  (6),  to  his  damage  in  the  sum 
of ,  is  sufficient    (8  R.  S.  804,  ss.  7,  8 ;    Warner  v.  NeUigar,  18  How.  408 ; 
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Enmgn  t.  ShenMHK  14  id  489,  rdTening  S.  G.  IS  tdL  86 ;  ThB  Peoph  ▼.  Ifayof  of 
N,  Z,  17  tdL  61 ;  8  Abb.  7.  Se^  howeyer,  IFo/^er  y.  Loektoood^  4  Abb.  807 ;  28 
Barb.  228  ;  Lawrene^  y.  Wright,  2  Duer,  674.) 

a.  Alleging  title, — ^To  recoyer,  the  plaiatiff  muit  show  either,  (1),  ft  prior  actual 
poMeeaion,  or  (2X  a  paramount  legal  title.  {Bartow  y.  Draper,  6  Doer,  180.)  Ab 
to  the  form  of  allegation,  it  is  snffioient  to  allege  "  the  plaintiff  has  the  lawful 
tiUe  as  the  owner  in  feew"  (Sandere  v.  Leavy^  16  How.  808.)  But  where  the 
complaint  ay  erred  that  the  premieeB  were  conveyed  by  P.  P.  to  the  plaiotiff  by 
a  warranty  deed,  and  that  by  yirtue  of  Uiat  conyeyanee,  the  plaintiff  was  seiaed 
of  the  premises,  and  had  a  lawful  title  thereto,  and  that  the  defendant  was  in 
poeseasion,  and  unlawfully  witliheld  the  same,  it  was  on  demurrer  held  insuffi- 
eientw  {Lawrence  y.  Wrwhty  2  Duer,  67 4^)  The  allegation  that  the  property  was 
conveyed  to  the  plaintiff  was  not  sufficient  to  show  a  title.  {Gardner  v.  Hart, 
1  Corns.  629.) 

6.  Deacrijfftion  of  |>remM«t.-<-The  premiaea  should  b«  deseribed  with  eonve- 
nient  certainty,  "  so  that  from  aueh  description  poseeasion  of  the  premises  claimed 
might  be  delivered."  (2  R.  &  804»  s.  8.)  Where  the  description  was  of  premises 
in  the  town  of  Putnam,  bounded  as  follows:*  "North  by  lands  of  plain tiff,.ea8t 
by  lands  of  plaintiff,  south  by  lands  of  defendant,  and  west  by  lands  of  plaintiff,*' 
the  court  treated  it  as  if  no  premises  were  mentioned,  and  dismissed  the  com- 
plaint on  the  trial,  with  leave  to  plaintiff  to  amend.  {Bvdd  v.  BifMkam,  18 
Barb.  494.)  And  where  a  complaint  described  the  premises  as  abcmt  fifty  acres 
in  the  souUiern  part  of  a  lot»  which  was  fully  and  perfectly  described,  held  that 
this  was  a  sufficient  description,  but  that  if  necessary  the  complaint  eonld  be 
amended  by  striking  out  the  word  abomL    {8L  John  v.  Nortkrvp,  28  Barb.  26.) 

e.  Unlawful  mthhMing.^-The  complaint  must  alleffe  that  the  "  possession  is 
unlawfally  withheld  from  plaintiff;''  therefore, a  eomplaant which,  alter  alleging 
plaintiff's  title,  and  describing  the  premises,  continued  as  thus:  afterward 
defendant  claimed  and  now  elaams  title  to  or  some  interest  in  the  northern  por- 
tion of  said  premises,  and  ezereises  acts  of  ownership  over  the  same,  in  violation 
of  the  right  of  the  plaintiff, — ^was  held  to  be  defective  {Taylor  v.  Orane,  16  How. 
862),  as  not  showing  any  unlawful  withholdiBg  of  the  premises  from  the 
plaintiff    {Id.) 

d  Form  of  a  conuptauU  held  nt^Eeieiif.— A  complaint  which  stated  that  on,  ise,, 
J.  G.  was  seized  in  fee  and  possessed  of  a  certain  lot»  describing  it;  that  said  J. 
G.  died  so  seized  on,  Ac.,  intestate,  leaving  him  surviving  his  widow,  M.  G.,  and 
his  children  and  sole  heira  at  law,  the  plainUffii  F.  G.,  M.  G.  W.,  now  the  wife  of 
A.  W.,  and  D.  G. ;  that  plaintiffs  are  seised  in  fee  and  entitled  to  the  posses^n 
of  the  said  lot,  subject  to  the  life-estate  of  the  said  M.  G.  [the  testator^s  widow], 
in  one  equal  undivided  third  part  of  the  same ;  that  the  plaintiff  D.  G.  is  an 
infant  under  the  age  of  twenty-one  years;  and  said  A.  W.,  by  an  order  duly  made 
by  this  oourt»  has  been  appointed  his  guardian  to  proseeute  this  action  on  his 
behalf;  that  the  defendants  are  a  corporation,  organised  under  the  laws  of  this 
State,  and  plaintiflb  have  been  informed  and  believe  that  the/ defendants  are 
wrongfully  in  possession  of  said  lot,  and  wrongfully  claim  title~TGereto ;  and, 
although  requested,  have  refused  and  still  refuse  to  deliver  np  possession  to 
plaintiffs,  and  umustly  withhold  possession  from  them.  By  reason  of  which 
continual  wrong-doing,  the  plaintiflb  have  sustained  damage  to  the  amount  of 
$8000 ;  wherefore  plaintiA  demand  judgment  for  18000,  with  costs,  and  that 
defendants  deliver  up  possession  to  them  of  said  lot, — was  held  good,  on  an 
ai»>eal  from  the  judgment^  and  that  it  would  have  been  good  on  demurrer. 
{Cfamer  v.  Manhattan  Build  Aeno,,  6  Duer,  688.) 

e.  Claim  of  poeaeeeion  and  mesne  projite  in  one  action, — ^The  plaiotiff  in  one 
action  may  recover  the  land  and  damagee  for  the  use  of  it,  while  defendsnt  has 
kept  him  out  of  possession.  {LifnngetoH  v.  Tanner,  12  Barb.  486 ;  7%e  People  v. 
Maifor  of  Ji»  Pi,  17  How.  67  ;  Holmes  v.  Davie,  21  Barb.  278.)  Requisites  of  com- 
plaint for  mesne  profits,  see  AineUe  v.  Mayor  of  N.  P.,  1  BarK  168. 

/.  Several  etatemente  of  one  cauee  of  action,'— The  section  of  the  revised  statutes 
decisring  that  the  declaration  in  ejectment  may  contain  several  counts,  and  that 
several  parties  may  be  named  as  plaintiffs  jointly  in  one  count  and  separately  in 
others,  relates  merely  to  the  remedy,  and  is  repealed  by  the  code.  {8t,  John  v. 
Fierce,  22  Barb.  862.) 
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<i.  C^imfor  pouettion,  and  to  aei  aride  frauduimt  died  •!»  one  oeliofi— In  ml 
action  to  reooy^r  the  potseflsiou  of  land,  the  plaintiff  may  attack  a  deed  under 
which  the  defendant  claims  title,  as  well  upon  emiitable  as  opon  legal  gronnda; 
but  his  complaint  should  be  appropriately  framed  for  the  parpoae.  (Pkillipe  t. 
Oorhamy  17  N.  T.  270.)  In  that  caee  the  complaint,  after  stating  plaintiff's  title 
as  heir  to  W.  P.,  deceased,  averred  that  defendant  was  in  noaMedon,  elaiming 
ownership  by  ▼irtae  of  a  pretended  deed  from  said  W.  P.,  ana  diarged  that  aveh 
deed  was  inoperative,  because  obtained  from  said  W.  P.  by  fraud  and  withoai 
consideration.  On  the  triiU,  it  was  contended  that  the  plaintiff  could  not  impeaeh 
the  defendant's  deed  in  that  action,  but  should  have  first  bronght  suit  to  set  aside 
the  deed,  and,  if  successful,  might  then  sue  to  recover  the  possossion  of  the 
premises.  This  objeetton  was  overruled,  and  the  plaintiff  nad  a  judgment; 
declaring  the  deed  void,  and  for  a  recovery  of  the  premises;  and  that  judgment 
the  court  of  appeals  affirmed. 

6.  Complaint  in  ejectment  for  fton^paymaiii  ef  rfnt-— In  an  action  to  recover 
possession  of  demised  prensiaea,  for  non-payment  of  rent,  the  complaint  stated  that 
the  plaintiffs  on,  dtc^  were  the  owners  in  fee,  and  possessed  of  all  that  certain 
fffatep4oty  vacant  ground,  and  eoil  tinder  water,  called,  Ac.  [describing  it],  and  that 
being  BO  seised  and  possessed  therso^  the  plaintiife  did  on  that  day  sell  and  con- 
vey to  R  M.,  and  to  his  heirs  and  assigns  for  ever,  the  said  premises  with  ib« 
appurtenances,  subject  to  the  payment  therefor  by  said  R.  M.,  his  heirs  and  assigiiay 
on  the  first  day  of  May  then  next,  and  yearly  and  every  year  on  Ihe  first  day  of 
May  lor  ever,  of  the  rent  of-<-,  with  a  daose  of  re-entry  m  case  of  non-payment 
of  rent,  and  then  averred  that  the  defendant  Dingee  was  in  the  possession  of  said 
premises,  and  that  D.  P.  C  and  J»  Q.  S.  claimed  to  have  some  title  or  intereat  in 
the  premises  by  purchase  of  the  said  R.  M.'s  title,  and  tiiat  R  M.  had  not,  nor 
had  the  defeadanta  or  esther  of  them,  paid  the  aforesaid  rent  at  the  time  or  times 
aforeaaid,  biit  that  the  same  was  whally  due  and  unpaid  since,  dns. ;  wherefore 
the  plaintiflb  claim  Judgment,  dke.  To  this  the  defendants  demurred  that  it  did 
not  contain  facts  sumcient  to  constitute  a  cause  of  action,  in  this :  that  (1)  it  did 
not  allege  a  demand  of  the  rent ;  nor  (3)  notice  of  an  intention  to  re-enter.  But 
at  a  general  term  of  the  sopmse  court  ttie  complaint  was  held  snfllcient  {Majfor 
of  N.  F.  V.  Campbell,  18  Barb.  166.) 

c.  Tk'eepaee  and  efeetment,  and  treepaee  quare  ehnteum  firwit,  in  respect  to  the 
same  premises,  cannot  be  joined  in  tne  same  complaint,  {iudd  v.  JBingkamf  18 
Barb.  494.) 

d  Equitable  defence, — ^To  an  action  of  ejectment  a  defendant  may  interpose  an 
equitable  defenee.  {MiUer  v.  Peet,  6  Duer,  S84 ;  Orary  v.  Goodman,  %  Keman, 
S66.)  But  he  must,  to  avail  himself  of  such  defence,  set  it  up  in  his  answer. 
CDewey  V.  Hoaa,  16  Barb.  866.) 

e,  Anewer  tn  aeiian  of  tjedmeni  6y  f A«  p#op2s.-- In  an  action  of  e}eetmeBt  by 
the  people,  an  answer  denying  the  plaintim'  title,  but  admitting  that  defendant 
had  taken  possession  of  the  premises,  and  held  the  same  adversely  to  the  plain- 
tifih,  and  alleging  that  no  right  or  title  had  accrued  to  the  plaintiin  within  forty 
years,  and  that  neither  the  plsintiffs  nor  those  through  whom  they  clMmed  had 
received  the  rents  and  profits  of  the  premises  within  forty  years,— waa  on  demur- 
rer held  insufficient,  and  that  to  have  made  it  sufficient,  it  should  have  set  up  an 
adverse  possession  of  for^  years  in  the  defendant.  (TkePeo^r.  7<m  JSsmssmmt, 
8  Barb.  190  ;  and  see  'he  People  v.  JAvingeton,  id  S6S  ;  The  People  v.  Arnold 
4  Coms.  608.)  • 

/\  Adverte  po$8ee$ion,-^A6Yeine  possession,  to  constitute  a  bar,  must  be  actual 
hostile,  and  not  a  mere  trespassi  (Miller  v.  Piatt,  6  Duer,  27 S.) 
p.  Change  of  oeeupaney  of  premisee  pending  the  oeftofi.— Where,  pending  the 
action  for  the  recovery  ox  real  property,  all  the  right,  title,  and  interest  of  the 
defendant  in  the  premises  is,  6y  operation  of  law  or  bv  the  death  of  the  defend- 
ant, transferred  to  another,  who  enters  into  and  holds  possession  thereof,  the 
original  cause  of  action  does  not  continue  against  the  succeeding  oecupant^  and 
he  cannot  be  substituted  as  a  party.  (Mo%eley  v.  Alhany  North  R,  H,  Co.,  14  How. 
71  ;  Putnam  v.  Van  Buren,  7  id  88.) 

K  Where  plainiift  title  terminates  pending  the  oe^tcm.— (2  R.  S.  808,  s.  81.)  The 
provision  for  the  case  of  a  plaintiirs  title  expiring  before  the  trial,  is  still  in  force. 
Where  the  plaintiff's  title  so  esrpires,  the  court  may  render  judgment  for  the 
plaintiff  for  damages  for  the  withholding  possession  and  against  him  for  the 
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reeorery  of  poMMdon.  No  BOpplonimitol  answer  is  neeeeuaj  to  gire  a  defeacUiiit 
the  benefit  of  this  oroyision.    {Lang  y.  Willfraham,  2  Duer,  171.) 

«.  An*  irui2.^The  reyised  statutes  fS  R.  8.,  4th  ed.,  569  [809j,  a  80  [Z1],) 
proyide  **  that  tlie  court  in  which  such  Judgment  (».  e.,  Judgment  m  ejectment) 
wall  be  rendered,  at  any  time  within  three  years  thereafter,  npoc  the  application 
of  ^e  party  against  whom  the  same  was  rendered,  his  heirs  and  assigns,  and 
upon  payment  of  all  costs  and  damages  reooyered  thereby,  shall  yacate  snoh 
judgment  and  grant  a  new  trial  in  sneh  eause."  Thia  proyision  remains  in  force. 
{Roger*  y.  Wing,  6  How.  50 ;  Lang  y.  Bopke,  1  Duer,  TOl.)  The  statute  is  imper- 
atiye,  and  an  order  granting  a  new  trial  pursuant  to  it  is  not  appealable  to  the 
eourt  of  appeala    {JBvans  y.  Mtllard,  16  N.  T.  619.) 

6.  Meama  prafiu  on  reiHtuHon, — ^Where  a  reeoy cry  is  had  in  ejectment,  and  the 
plaintiff  is  put  m  possession,  if  the  judgment  is  subsequently  reyersed  and  the 
premises  restored  to  defendant  by  a  writ  of  restitution,  the  action  by  the  defend- 
ant for  the  rents  and  profits  during  plaintiff's  possession  is  in  the  nature  of  an 
action  for  use  and  occupation.    {8helden  y.  Van  Slyke,  16  BarK  26;  and  sea  21 

ul2650i 

e.  Verdict — Recovery, — ^The  proyision  of  the  reyised  statutes  as  to  the  form  of 
the  yerdict  in  ejectment  must  be  considered  as  modified  by  this  section.  If  the 
plaintiffs  eolleotiyely  are  enlitied  to  the  whole  of  the  property  chdmed,  then  a 
general  yerdict  for  the  recoyery  of  the  whole  property  would  be  sufficient  If 
only  a  moiety  belonged  to  them,  collectiydy,  a  general  yerdict  for  such  moiety 
would  be  proper.  ( Wood  y.  BtanicU^  8  Code  Rep.  152.)  Where  the  plaintiff 
proyes  title  to  a  smaller  quantity  of  land  than  he  nas  chomed  in  his  complaint, 
he  may  recoyer  according  to  the  proof,  and  the  complaint  may  be  amended 
aocordingly.  {Kdlogg  y.  Kellogg^  6  Barb.  116.)  And  where  in  an  action  against 
four  defendants  to  recoyer  the  possession  of  land,  the  complaint  stated  that  one 
of  them  unJusUy  claimed  titie  to  the  premises  and  the  others  were  in  possession 
under  him,  and  that  the  defendants  unjustly  withheld  the  possession  from  the 
plaintiff;  the  answer  merdy  denied  the  allegation  as  to  withholding  possession, 
and  alleged  that  the  one  defendant  was  the  owner  of  and  entitled  to  the  prem- 
ises ;  on  the  trial  it  was  proyed  by  the  defendants^  subject  to  objection,  that  they 
occupied  seyerally  distinct  parceu  of  the  premises^ — held,  that  under  the  plead- 
ings the  plaintiff  was  entitled  to  recoyer  against  aU  the  defendants.  If  there 
was  an  improper  Joinder  of  parties,  the  objection  should  haye  been  raised  by 
demurrer  or  answer.  {FotgaU  y.  Herkimer  Manufacturing  Co,,  2  Keman,  580, 
affirming  S.  C,  12  Barb.  858  :  see  9  Barb.  295.) 

d.  Writ  of  aaeictanee, — ^A  writ  of  assistance  may  be  issued  ex  f>artc,  (i^.  T. 
Life  Ine,  Co,  y.  Cutler,  9  How.  407.)  [Semble,  in  the  second  district  a  writ  of 
assistance  will  not  be  issued  ex  partcl 

a  JBxecution.'^The  court  will  not  on  motion  of  the  plaintiff  order  the  sheriff 
to  execute  a  writ  of  habere  faciae  poueeeionem  in  a  particular  manner.  {Bowie  y. 
Brake,  4  Duer,  676.) 

/  Sfjeetment  by  purehaeer  on  tale  under  an  execution. — To  recoyer  in  eject- 
ment, under  a  purchase  at  a  sheriff's  sale,  on  a  judgment  against  Uie  defendant,  it 
is  sufficient  for  the  plaintiff  to  show  the  defendant  in  possession  at  the  time  of  the 
recoyery  of  thejudgment  against  him,  and  a  continued  possession  in  him  from 
that  time  to  the  commencement  of  the  action,  and  that  the  plaintiff  acquired  the 
title  of  the  defendant,  under  the  sheriff's  sale.  {Xellogg  y.  JCellogOf  6  Barb.  116.) 
The  plaintiff  must  proye  a  judgment,  and  that  a  Judgment  roll  has  been  filed. 
(TowuMend  r.Weeton,  4  Bner,  842;  and  see  11  Barb.  498;  25  id,  103;  2  Corns. 
278.) 

a.  Ejectment  on  9urrogate*e  decree, — ^As  to  ejectment  by  a  purchaser  at  a  sale 
under  a  surrogate's  decree,  see  Sibley  y.  Waffle  (16  N.  T.  180.) 

h,  Ejeetment  for  dower^'^-againet  whom  it  will  /ttf.— Ejectment  to  recoyer  dower 
will  lie  against  a  tenant  who  has  an  estate  or  interest  less  than  a  freehold  and 
before  dower  has  been  assigned.  {EllieoU  y.  Moeier,  11  BarK  574;  8  Selden, 
201.)  It  must  be  brought  against  the  actual  occupant  of  the  land.  {Mlieott  y. 
Moaier,  8  Selden,  201.)  It  is  not  necessary  that  she  demand  her  dower  before 
bringing  her  action.  {Id.)  Where  she  claims  dower  in  a  block  of  lots,  she  may 
maintain  her  action  against  the  occupant  of  a  single  floor  of  a  house,  erected  upon 
one  of  the  lots,  who  haa  hired  such  floor  of  the  owner  for  a  single  year.    {Id) 
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a.  Jkfence.—To  bar  the  widow  of  her  aoUoh  for  dower,  where  re&t  hei  been 
assigned  with  her  consent  and  accepted  by  her,  it  must  appear  that  the  rent  will 
endure  for  her  lifeu  {EllUott  v.  Monw  11  Barb.  574;  8  Seldeo.  201.)  And  in 
ejectment  for  dower  after  admeaearemeat»  the  defendant  may  controvert^  the 
title  of  the  hnsband,  his  seizin,  the  plaintiff's  marriage,  [and  the  death  of  the 
husband.]  {Park*  y.  Sardjf,  4  Bradt  Sur.  Rep.  15;  and  see  Sparrow  ▼.  £in^ 
man,  1  Corns.  242.) 

b.  AdmeasuremefU  of  dower, -"-proeeedinffs  for.  More  eifrrc^drfc-^See,  Board  t. 
JSoard,  4  Abb.  295 ;  Parks  ▼.  ITardy,  4  Bradt  Sur.  Rep.  15.) 

0.  Complaint  for  admsasunn^iL — A  complaint  asking  to  have  dower  set  off 
and  admeasured,  is  to  be  regarded  as  a  substitute  for  the  former  petition  for 
admeasurement;  or  the  former  bill  in  equity ;  and  is  not  ob|ectionaole  on  the 
ground  that  the  defendant  was  not  in  the  actual  possession  of  the  lands,  or  that 
six  months  had  not  elapsed  since  the  death  of  the  husband.  {Ihwnaend  T. 
Ihwntmd,  2  Sand.  711.) 

Bee  ante,  p.  220/ 
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TITLE  XIV. 

Provisions  relating  to  Mdstmg  SvMs. 

§  456.  Appeal  from  order  at  a  special  term^  on  summary 
application  after  Jttdffment. 

The  appeal  mentioned  in  section  9  of  the  act  to  facilitate 
the  determination  of  existing  snits  in  the  conrts  of  this  State,* 
maj  also  be  taken  from  an  order  made  at  a  special  term,  on  a 
sunmiary  application  in  an  action  after  judgment,  when  such 
order  involves  the  merits  of  the  application,  or  some  part 
thereof. 

§  457.  Writ  of  error  in  all  cases  abolished.  Appeal  «wJ- 
sUtuted, 

No  writ  of  error  shall  be  hereafter  issued  in  any  case  what- 
ever. Wherever  a  right  now  exists  to  have  a  review  of  a  judg- 
ment rendered,  or  order  or  decree  made,  before  the  first  day  of 
July,  1848,  such  review  can  only  be  had  upon  an  appeal  taken 
in  liie  manner  provided  by  this  act;  and  all  appeals  heretofore 
taken  from  such  judgments,  orders,  or  decrees,  under  the  pro- 
visions of  the  code  of  procedure,  which  are  still  pending  in  an 
appellate  court,  and  not  dismissed,  shall  be  valid  and  effectual. 
But  this  section  shall  not  extend  the  right  of  review  to  any  case 
or  question  to  which  it  does  not  now  extend,  nor  the  time  for 
appealing,  nor  shall  it  apply  to  a  case  where  a  writ  of  error  has 
been  already  issued. 

a.  This  section  authorises  a  review  only  in  easee  where  the  judgment,  decree, 
or  order  appealed  from,  was  entered  before  the  code  was  passed,  and  where  a 
right  of  review  existed  by  the  previous  law.    Jhmlop  v.  EdMoard^  8  Code  Bep. 

6.  A  writ  of  error  will  not  lie  to  review  in  the  court  of  appeals  a  decision  of 
the  supreme  courtk  niade  at  speoial  term,  awarding  a  peremptory  mandamus, 
{PwpU  V.  Steele,  1  Code  Rep.  88.) 

§  458.  Moecuition  wfien  issiuxble  on  a  jitdgment  docketed 
before  Jtdy  1, 1848. 

An  execution  may  be  issued  without  leave  of  the  court 

*  Laws  1849,  ch.  489. 
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upon  a  judgment  docketed  before  the  first  day  of  July,  1848, 
or  now  or  hereafter  to  be  rendered  in  an  action  pending  on 
that  day,  at  any  time  within  five  years  after  the  rendering  of 
the  judgment. 

See  eecUoDfl  288,  284. 

§  459.  (Am'd  1851.)  Application  of  this  act  to  actions 
pending.    Exst/raordinary  terms. 

The  provisions  of  this  act  apply  to  future  proceedings  in 
actions  or  suits  heretofore  commenced  and  now  pending,  as 
follows : 

1.  K  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings : 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings : 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  supreme  court  in  any  district  find 
that  the  court  at  any  term  or  circuit,  has  not  been,  or  will  not 
be,  able  to  dispose  of  all  the  cases  upon  the  calendar,  they  may 
request  the  governor  to  assign  other  judges^  and  if  necessary, 
appoint  extraordintty  terms  and  oiicnits,  for  the  puipose  of 
disposing  of  such  cases.  The  governor  may  thereupon  make 
such  assignment,  and  the  judges  assigned  must  hold  the  courts 
accordingly. 

a.  This  section  aopliee  to  *  noUee  of  tri«L    JUjfnoldi  y.  Dimii,  %  Abb.  168  ; 
and  see  Fellow  t.  Anperar,  18  Barb.  92  ) 

§  460.  (Am'd  1861—1852—1858.)  Appeal  from  certain 
final  decrees  aUovoed. 

An  appeal  may  be  taken  from  any  final  decree  entered 
upon  the  direction  of  a  single  jndge,  in  any  suit  in  equity 
pending  in  the  supreme  court,  on  the  first  day  of  July,  1847, 
at  any  time  before  the  first  day  of  November,  1852.  But 
this  provision  shall  not  apply  to  cases  where  a  rehearing  has 
already  been  had  or  ordered,  or  to  the  case  of  a  decree  entered 
before  the  passage  of  this  act,  and  to  review  which  no  attempt 
in  good  faith  has  been  or  shall  have  been  made  within  thirty 
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days  after  notice  of  fhe  entry  of  such  decree.  Such  appeal  shall 
be  taken  in  the  manner  provided  in  sections  827  and  348.  In  all 
eases  of  appeal  to  the  cowrt  of  appeaHsj  in  acUona  which  were 
criginaUy  commenced  in  the  late  court  of  chancery  of  this  State^ 
the  court  of  appeals  shall  review  the  cause  upon  the  facts  amd  the 
la/m^  withaul  amy  statement  or  specification  of  facts  founds  or 
any  exertion  taken  at  the  trial  of  amy  or  either  of  the^m.  And 
it  shall  he^  amd  is  hereby  deda/red  to  he  the  duty  of  the  court  of 
appeals^  in  any  and  aU  sfuch  casesy  to  review  the  whole  matter 
upon  the  evidence  as  weU  as  the  law. 

a.  The  amendment  of  1858  is  in  italic$, 

h.  This  section  is  not  nneonstitutional,  it  is  merely  a  provision  extending  the 
time  for  bringing  an  appeal.  It  affects  the  remedy  only.  {Bureh  y.  Newbwry,  4 
How.  145 ;  and  see  Maton  ▼.  Janes,  1  Code  Rep.,  N.  S.,  885.) 

e.  In  an  equity  suit  oommenced  before  the  code  took  effect,  the  mode  of 
reyiewing  a  decision  of  a  single  jndge  is  by  an  appeal  and  not  by  a  rehearing. 
lO^ehriit  y.  Stevenwn,  1  How.  2*78.) 

§  461.  Issue  of  fact  in  county  courts  how  tried. 

An  issue  of  fact  joined  in  a  county  court,  or  court  of  com- 
mon pleas,  before  the  first  day  of  July,  1848,  or  then  pending 
in  that  court  on  appeal,  shall  be  tried  by  a  jury,  unless  the 
parties  otherwise  agree. 
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TITLE  XV  * 


General  Provisions. 


§462.  [388.]    D^^ion  of  real  property:' 
The  words  '^  real  property,"  as  used  in  this  act,  are  co- 
extensive with  lands,  tenements,  and  hereditaments. 

§463.  [384.]    Definition  of^^ personal  property?' 
The  words  ^^  personal  property,"  as  used  in  this  act,  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of  debt. 

a.  "  Where  there  is  nothing  in  the  particular  proTision  to  show  that  the  words 
personal  property  hare  a  different  meaning,  section  463  no  doubt  esctends  them 
to  include  tnings  in  action.  But  it  is  equally  plain  that  there  are  particular 
provisions  which  preclude  those  words,  in  the  section  relatiTe  to  exeontionsy  from 
embracing  things  in  action."    (Rantom  ▼.  Miner,  1  Code  Rep.,  N.  &,  98.) 

h.  A  claim  for  service  rendered,  is  not  personal  property  within  the  meaolng 
of  this  section.    (The  People  v.  fftUbert,  1  Code  Rep.,  N.  S.,  *J6.) 

c.  A  right  of  action  for  a  tort  is  not,  but  a  riffht  of  action  on  contract  to 
recover  damages  the  subject  of  computation  only  is  property.  {Ten  Broeek  v 
8loo,  2  Abb.  284.) 

See  ante,  p.  820  6. 

§464.  [385.]    Definition  of  ^^ property. "^ 
The  word  "  property,"  as  nsed  in  this  act,  includes  prop- 
erty real  and  personal. 

§465.  [386.]    Definition  of  district:' 
The  word  "district,"  as  used  in  this  act,  signifies  judicial 
district,  except  when  otherwise  specified. 

§  466.  [387.]    Definition  of  "  derL" 
The  word  "  clerk,"  as  used  in  this  act,  signifies  the  clerk  of 
the  court  where  the  action  is  pending,  and  in  the  supreme* 


*d**  The  definitions  made  in  title  zv.  are  necessarily  general  in  their  charac- 
ter»  and  are  controlled  by  specific  provisions  limiting  or  enlarging  them,  when- 
ever they  occur  in  the  same  statute."    (Mansimi  v.  Miner^  1  Code  Rep.,  N.  S.,  98.) 
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court,  the  clerk  of  the  connty  mentioned  in  the  title  of  the 
complaint,  or  in  another  county  to  which  the  court  may  have 
changed  the  place  of  trial,  unless  otherwise  specified. 

a.  An  official  statate  certificate,  signed  by  a  deputy  clerk  without  stating  that 
the  clerk  was  abseDt^  held  safficient  (4  How.  858 ;  Xi/neh  y.  Livingston,  2 
SeldeD,  422.) 

See  note  to  section  812. 

§  467.    Hide  of  construction* 

The  rule  of  common  law,  that  statutes  in  derogation  of  that 
law  are  to  be  strictly  construed,  has  no  application  to  this  act. 

§  468.  [388.]  (Am'd  1849.)  Statviory  provisiona  inconsist- 
ent with  this  act  repealed. 

All  statutory  provisions  inconsistent  with  this  act,  are 
repealed;  but  this  repeal  shall  not  revive  a  statute  or  law 
which  may  have  been  repealed  or  abolished  by  the  provisions 
hereby  repealed.  And  all  rights  of  action  given  or  secured  by 
existing  laws,  may  be  prosecuted  in  the  manner  provided  by 
this  act.  If  a  case  shall  arise  in  which  an  action  for  the  en- 
forcement or  protection  of  a  right,  or  the  redress  or  prevention 
of  a  wrong,  cannot  be  had  under  this  act,  the  practice  hereto- 
fore in  use  may  be  adopted  so  far  as  may  be  necessary  to  pre- 
vent a  failure  of  justice. 

5.  This  section  preserves  the  right  to  a  creditor's  bill  given  by  the  revised 
statutes,  in  oases  where  an  execution  bad  been  issued  and  returned  unsatisfied, 
prior  to  the  code.  (Q^ick  v.  Keeler,  2  Sand.  281 ;  Dunham  v.  Sicholaon,  2  1*6. 
686.)  It  has  also  been  held  that  this  section  gives  the  right  to  proceed  by  sum- 
mons and  complaint  for  an  admeasurement  of  dower.  (Townsend  v.  Townaend,  id. 
718.)  And  in  like  manner  for  partition  of  lands.  See  note  to  section  448.  Also, 
in  like  manner,  to  pursue  the  remedy  of  a  creditor's  suit  This  section  also  pre- 
serves the  remedy  of  audita  querela.     (21  Barb.  485 ;  6  How.  61.) 

e.  The  legislature  foresaw  that  there  might  be  instances,  like  that  of  Crane  v. 
Sav/yeTj  1  Code  Rep.,  N.  S.,  80,  in  which  the  forms  of  proceedings  sanctioned  by 
the  code  could  not  be  applied  to  the  case ;  and  therefore,  in  such  instances,  they 
authorized  a  procedure  under  the  former  system,  so  far  as  to  prevent  a  failure  of 
justice.  Again,  **  the  practice  heretofore  in  use^^  means  the  practice  which  pre- 
vailed before  the  code.    {^Ckureh  v.  ^hodee,  6  How.  285.) 

§  469.  [389.]  (Am'd  1849.)  Hules  and  practice  inconsist- 
ent with  this  act  abrogated. 

The  present  rules  and  practice  of  the  courts  in  civil  actions, 
inconsistent  with  this  act,  are  abrogated,  but  where  consistent 
with  this  act,  they  shall  continue  in  force,  subject  to  the  power 
of  the  respective  courts  to  relax,  modify,  or  alter  the  same. 
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a.  This  seetion  saves  tbe  old  rtUet  andpraetiee  of  the  eonrt,  irhere  consiAtent; 
bat  the  pleadings  are  neither  part  of  tbe  rules  nor  of  the  practice.  {Allen  t. 
Bnullie,  1  Abb.  367  ;  12  How.  166.) 

b.  Under  this  proyision,  the  former  practice  of  the  court  for  the  correction  of 
errors  must  goyern  in  ihe  court  of  appeals,  where  neither  the  rules  of  the  court 
of  appeals  nor  the  provisions  of  the  oode  are  inconsisteot  therewith.  {HaHinfft 
V.  MeKinley,  8  How.  176.) 

e.  The  code  has  not  changed  the  former  practice,  that  an  action  can  only  b0 
discontinued  by  order,  and  this  section  preserves  this  practice.  {Averill  t.  J^eU- 
ierson,  10  id.  S5.) 

d.  This  section  does  not  abrogate  the  principles  which  governed  the  practice 
with  respect  to  afBdavits  to  hold  to  bail,  and  showing  cause  of  aetion»  and  vaeafe- 
ing  orders  to  hold  to  baiL    {Martin  v.  Vanderlip,  3  How.  266.) 

§  470.  (Ajn'd  1861 — 1862.)  Judges  to  Tneet  and  make  gen- 
eral rvles. 

The  judges  of  the  supreme  court,  of  the  superior  court  of 
the  city  of  New  York,  and  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  shall  meet  in  general  session 
at  the  capitol  in  the  city  of  Albany,  on  the  first  Wednesday  in 
August,  1852,  and  every  two  years  thereafter;  and  at  such 
sessions  shall  revise  their  general  rules,  and  make  such  amend- 
ments thereto,  and  such  further  rules  not  inconsistent  with  this 
code,  as  may  be  necessary  to  carry  it  into  full  effect.  The  rules 
so  made  shall  govern  the  supreme  court,  the  superior  court  of 
the  city  of  New  York,  the  court  of  the  common  pleas  for  the 
city  and  county  of  New  York,  and  the  county  courts,  so  far  as 
the  same  may  be  applicable. 

e.  The  supreme  court  in  the  several  judieial  districts,  has  no  power  to  create 
general  rules ;  that  power,  by  section  470  of  the  code,  is  expressly  given  to  a 
convocation  of  the  judges.    (In  the  Matter  of  ihe  Bowery,  10  Barb.  691.) 

§  471.  [390.]  (Am'd  1849—1852.)  This  act  not  to  affect 
certain  proceedings  and  staMUory  promsions. 

Until  the  legislature  shall  otherwise  provide,  the  second 
part  {jf  this  act  shall  not  aflPect  proceedings  upon  mandamus 
or  prohibition ;  nor  appeals  from  surrogates'  courts  ;  nor  any 
special  statutory  remedy  not  heretofore  obtained  by  action ; 
nor  any  existing  statutory  provisions  relating  to  actions,  not 
inconsistent  with  this  act,  and  in  substance  applicable  to  the 
actions  hereby  provided  ;  nor  any  proceedings  provided  for  by 
chapter  five  of  the  second  part  of  the  revised  statutes,  or  by 
the  sixth  and  eighth  titles  of  chapter  five  of  the  third  part  of 
those  statutes,  or  by  chapter  eight  of  the  same  part,  excluding 
the  second  and  twelfth  titles  thereof,  or  by  the  first  title  of 
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chapter  nine  of  the  same  pai*t ;  except  that  when  in  conse- 
quence of  any  sach  proceeding  a  civil  action  shall  be  brought, 
such  action  shall  be  conducted  in  conformity  to  this  act ;  and 
except  also,  that  where  any  particular  provision  of  the  titles 
and  chapters  enumerated  in  this  section  shall  be  plainly  incon- 
sistent with  tliis  act,  such  provision  shall  be  deemed  repealed. 

a.  The  following  are  the  proTisioDs  of  the  reTised  statutes  referred  to  in  this 
•eetion  as  not  affected  by  the  second  part  of  the  code : — 

Ch.  y.  PL  %  of  the  Revised  Statutes.    (2  R.  a  4th  ed.  186  [1].) 

Tit.  1.  Art.  1.    Of  attachments  against  absconding,  concealedj  and  non-resident 

debtors. 
2.    Of  attachments  against  debtors  confined  for  crime. 
8.    Of  voluntary  assignments  made  pursuant  to  the  application  of 
an  insolvent  and  his  creditors. 

4.  Of  proceedings  by  creditors  to  compel  assignments  by  debtors 

imprisonecTon  execution  in  civil  causesw 

5.  Of  voluntary  assignments  by  an  insolvent  for  the  purpose  of 

exonerating  bis  person  from  imprisonment. 

6.  Of  voluntary  assignments  by  a  debtor  imprisoned  on  execution 

in  civil  causes.    (Laws  1857,  ch.  427.) 

7.  General  provisions  applicable  to  proceedings  under  the  several 

preceding  articles. 

8.  Of  the  powers,  duties,  and  obligations  of  trustees  as  assignees 

under  this  title. 

9.  Provisions  respecting  assignees  under  former  insolvent  laws. 

10.    Provisions  of  the  "  act  to  abolish  imprisonment  for  debt,  and  to 
punish  fraudulent  debtors,"  passed  April  26th,  1881,  other 
than  those  which  relate  to  justices'  courts.    (6  How.  848.) 
Tit.  2.    Of  the  custody  and  disposition  of  the  estates  of  idiots,  lunatics,  persons 
of  unsound  mind,  and  drunkards. 

Ch.  y.  Pt  8,  of  the  Revised  Statutes. 

Tr.  6.    Of  trespass  on  land. 

8.    Proceedings  to  discover  the  death  of  persons  upon  whose  lives  any  par- 
ticular estate  may  depend. 

Ch.  VIII.  Ft.  8,  of  the  Revised  Statutes. 

Trr.  1.     Of  the  bringing  and  maintaining  suits  by  poor  persons.    (14  How.  16.) 
8.    Of  suits  by  and  against  executors  and  administrators,  and  against  heirs, 

devieees,  and  legatees.     (10  How.  217  ;  Laws  1859,  oh.  110,  261.) 
4     Of  proceedings  by  and  against  corporations  and  public  bodies  having 

certain  corporate  powers,  and  by  and  against  officers  representing 

them  [and  joint  stock  companies].  (11  How.  186 — 29;  10  m£.  1—487^ 
6.    Of  suits  against  sheriffs,  surrogates,  and  other  officers,  on  their  official 

bonds. 

6.  Of  actions  for  penalties  and  forfeitures,  and  provisions  for  the  collection 

and  remission  of  forfeited  recognizances  and  fines  imposed  by  courts. 
(See,  post,  596  c.  j  5  Abb.  884  ;  8  How.  481.) 

7.  Of  proceedings  for  the  admeasurement  of  dower. 

8.  Of  proceedings  for  the  collection  of  demands  against  ships  and  vessels 

[and  mechanic's  liens].     (Laws  1859,  ch.  79.) 

9.  Of  proceedings  for  the  recovery  of  rent  and  of  demised  premises. 

10.    Of  summary  proceedines  to  recover  the  possession  of  land  in  certain 
cases.    (1  Selden,  888;  Laws  of  1857,  ch.  684.) 
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Tit.  11.    Of  distraining  efttile  and  other  ohattda  doing  damage,  and  of  diatrain- 
log  in  other  caaea. 
18.    Of  proceedings  as  for  eontempts^  to  enforce  civil  remedies,  and  to  protect 
tne  rights  of  parties  in  ciTil  actions^    {J%e  PeopU  y.  Compton,  1  Daer^ 
512  ;  JU  Smethurst,  8  Code  Rep.  55;  2  Sand.  724.) 

14.  Of  arbitrations. 

15.  Of  the  foreoloeare  of  mortgagee  by  adTertiaement^    (Lawa  of  18S7,  «b. 

808.) 

16.  Of  prooeedings  for  draining  of  swamps,  marshes,  and  other  low  lands. 

17.  General  miscellaneous  provisiona  concerning  suits  and  proceedings  in 

civil  cases. 

18.  Proceedings  to  change  the  names  of  parties. 

Ch,  IX.  of  Ft  S,  of  the  RevUed  Statutes 
Tit.  1.    Of  the  writs  of  habeas  corpus  and  certiorari  in  certain  cases. 


a.  The  provUioos  of  the  revised  statutes  "  of  proceedings  by  and  against  cor- 
porations in  courts  of  law  ^  (2  R.  S.  Part  IIL,  Tit  4,  Art  1),  remain  in  force, 
"  though  probably  the  pleadings  and  practice,  except  where  otherwise  specially 
provided,  should  be  under  the  code."  {S^k  of  Commerce  v.  RutUmd  JL  R,  Co^ 
10  How.  6.) 

6.  What  is  the  effect  of  this  section  on  proceedings  to  dissolve  a  moneyed  cor- 
poration.   {Kattenttroth  v.  7%e  Attof  Bank,  2  Duer,  682.) 

e.  This  seotioo  (471)  declared  that  the  code  should  not  apply  to  proceedings 
on  forfeited  recos nizanoes  |  but  by  laws  of  1856,  ch.  202,  p.  805,  it  is  enacted 
(s.  1)  that  all  the  provisions  of  the  code  are  to  apply  to  all  recognizancea 

Eerfected  in  any  court  of  general  sessions  or  of  oyer  and  terminer;  and  (s.  2)  all 
tws  or  parts  of  laws  or  provisions  of  statutes  In  anywise  conflicting  with  such 
applications  of  the  provisions  of  the  code  to  said  forfeited  recognizances,  are 
repealed. 

d.  By  this  section,  all  proceedings  upon  appeals  from  surrogate's  courts  are 
entirely  excluded  from  the  operation  of  any  of  the  provisions  in  the  code ;  they 
must  be  governed  by  other  statutes    {Sherman  v.  lonmg,  6  How.  818.) 

e.  This  section  preserves  the  petition  for  admeasurement  of  dower,  but  a 
party  may  either  adopt  the  petition  or  the  summons  and  complaint  (Thwkeend  v. 
Towneend,  2  Sand.  718);  and  sections  24  and  25  of  2  R.  S.  617,  are  retained  by 
this  section  {Murray  v.  Batkins,  4  How.  268 ;  and  see  note  to  section  808) ; 
and  2  R.  S.  252,  s.  74, 75,  are  retained  by  the  code.  {McOowan  v.  Morrow,  8  Code 
Rep.  9.) 

/.  "  The  true  principles  applicable  to  the  titles  named  in  this  section,  are: 
Where  the  title  er eater  the  proceeding  and  contains  full  directions  as  to  the  form 
and  mode  of  conducting  it,  or  where  the  title  modifies  a  common-law  remedy,  so 
as  to  make  it  essentially  new  and  statutory, — ^in  such  cases  the  right  and  remedy 
remain  unseparated  and  unaltered.  But  where  the  titles  merely  provide  for 
proceedings  ortf/ttRtnaf^y  to  an  action,  or  establish  certain  principles  of  law  or 
rules  of  evidence,  to  govern  suits  between  certain  parties,  under  certain  circum* 
stances,  without  materially  affecting  the  form  of  the  action  or  manner  of  conduct- 
ing it  in  other  respects, — there  the  proceedings  are  retained  and  applied  to  the 
new  system,  and  the  action,  not  depending  upon  the  old  statute,  is  to  be  conducted 
in  conformity  with  the  code.  In  the  latter  class  may  be  placed,  the  statutes  in 
relation  to  suits  by  poor  pejvons,  by  and  against  administrators,  fixing  the  dama- 
ges for  trespass  in  certain  cases,  Ac,  whidb  do  not  seriously  affect  the  forms  of 
action,  but  are  as  applicable  to  the  new  system  as  to  the  old.  In  the  former  class 
may  be  placed,  proceedings  in  partition,  proceedings  against  corporations  in 
courts  of  law,  admeasurement  of  dower,  proceeedings  for  the  collection  of  de- 
mands against  ships  and  veaeels,  forcible  entries  and  detainers,  writ  of  nuisance, 
and  actions  of  waste ;  all  of  which  are  entirely  creatures  of  the  statute,  by  which 
the  right  and  remedy  are  made  inseparable,  or  are  common-law  actions  so  far 
modified  by  the  statute  as  to  be  inconsistent  with  any  other  general  form  of 
remedy.    (Barculo,  J.,  TVaverv.  JVaver,  I  Code  Rep.  112.) 

See  also  sections  108,  109,  449,  and  Supreme-court  Rule  89. 
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§  472.  Certain  porta  of  revised  (vnd  other  statutes  not  re- 
pealed. 

Nothing  in  tliis  act  contained  shall  be  taken  to  repeal  sec- 
tion 23  of  article  2  of  title  5  of  chapter  6,  part  third,  of  the  re- 
vised statutes,  or  to  repeal  an  act  to  extend  the  exemption  of 
household  furniture  and  working  tools  from  distress  for  rent 
and  sale  under  execution,  passed  April  11, 1842. 

§  473.  [391.]  (Am'd  1849.)    This  act^  when  to  take  effect. 

This  act  shall  take  effect  on  the  first  day  of  Julj,  1848 ; 
except  that  sections  22,  23,  24,  and  25,  shall  take  effect  imme- 
diately. 
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COURT  OF  APPEALS. 

AS    AMENDED    JANUARY,    1858. 

RiTLV  I. — When  the  appeal  is  from  a  judgment,  the  return  of  the 
clerk  of  the  court  helow  shall  consist  of  certified  copies  of  the  notice  of 
appeal,  and  the  judgment  roll.  When  the  appeal  is  from  such  an  order 
as  is  mentioned  in  the  eleventh  section  of  the  code  of  procedure,  the 
return  shall  consist  of  certified  copies  of  the  notice  of  appeal,  the  order 
appealed  from,  and  the  papers  on  which  the  court  helow  acted  in  mak- 
ing the  order. 

*  a.  No  general  rule  or  order  of  the  court  of  appeals,  or  of  the  aapreme  court, 
shall  be  of  any  force  or  effect  until  it  shall  have  been  pnbliahed  in  the  news- 
papers at  Albany  in  which  legal  notices  are  by  law  required  to  be  published, 
once  in  each  week  for  three  successive  weeks.  [Laws  of  1847,  cap.  470,  p.  6S9, 
section  4.] 

6.  The  rales  of  the  court  ought  not  be  used  for  purposes  of  oppression,  or 
in  order  to  bring  about  a  determination  of  the  case  upon  technicaiities,  at  the 
expense  of  the  substantial  merits.     (MickUikwaiU  v.  Rhodes,  1  Barb.  67.) 

c.  The  constitution  (art  6,  s.  2),  prescribes,  that  provision  shall  be  made  by 
law  for  designating  one  of  the  number  of  the  judges  of  the  court  of  appeals, 
elected  by  the  electors  of  the  State,  as  chief  judge.  This  is  done  by  the  judiciary 
act     (Laws  of  1847,  p.  820,  s.  6.) 

d.  Under  the  constitution,  it  is  the  right  and  the  duty  of  a  judge  of  the  court 
of  appeals  to  take  part  in  the  determination  of  causes  brought  up  for  review  from 
a  subordinate  court  of  which  he  was  a  member,  and  in  the  decision  of  which  he 
took  part  in  the  court  below.    (Pierce  v.  Delamater^  1  Corns.  17.) 

s.  By  Laws  of  1860,  p.  46,  chap.  41,  it  is  enacted :  Whenever  any  judee  of  the 
court  of  appeals,  being  a  justice  of  the  supreme  court,  shall  be  absent  from  the 
court,  or  there  shall  be  a  rt^ason  to  believe  that  he  will  not  attend,  the  governor 
shall  designate  some  justice  of  the  supreme  court  from  the  class  of  justices  havinc^ 
the  shortest  time  to  serve,  to  supply  the  place  of  such  absent  judge;  and  such 
justice  shall  attend  and  be  a  judge  of  the  court  of  appeals,  until  such  absent  judge 
or  some  one  duly  qualified  to  take  his  place,  shall  attend  the  court  The  last 
clause  of  section  two,  title  one,  chapter  three,  of  the  third  part  of  the  revised 
statutes  (prohibiting  judges  from  sitting  or  acting  in  certam  oases),  shall  not 
apply  to  any  judge  of  the  court  of  appeius. 
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Rule  II. — ^The  appellant  shall  cause  the  proper  return  to  be  made 
and  filed  mlh  the  clerk  of  this  court,  within  twenty  days  after  the  appeal 
shall  be  perfected.  If  he  fail  to  do  so,  the  respondent  may,  by  notice 
in  writing,  require  such  return  to  be  filed  wfthin  ten  days  after  service 
of  the  notice ;  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal ;  and  on  an 
affidavit  proving  when  the  appeal  was  perfected,  and  the  service  of  such 
notice,  and  a  certificate  of  the  clerk  thnt  no  return  has  been  filed,  the 
respondent  may  enter  an  order  with  the  clerk  dismissing  the  appeal  for 
want  of  prosecution,  with  costs ;  and  the  court  below  may  thereupon 
proceed  as  though  there  had  been  no  appeal. 

See  note  to  sections  828,  339. 

a.  An  affidavit  of  the  respondent  is  sufficient  to  f>rov«  when  the  appeal  waa 
perfected.  Unless  the  respondent  can  show  some  delay  or  inconvenience  in  not 
making  the  return  in  pursuance  of  this  rule,  or  not  serving  the  copies  of  the  case 
as  required  by  rale  7,  the  defaults  taken  under  those  rules  should  be  relieved 
against  upon  terms,  in  all  cases  where  it  appears  that  the  appeal  is  brought  in 
good  faith.  {Waterman  y.  Whitney,  7  How.  407.)  Where  tne  respondent  haa 
omitted  to  avail  himself  of  the  neglect  of  the  appellant  in  procuring  the  retufJt 
of  the  clerk  within  twenty  days  after  the  appeal  was  perfected,  until  after  the 
return  has  been  made  and  has  after  the  filing  of  the  return  noticed  the  oause  for 
argument,  the  objection  that  the  return  was  not  made  in  time  is  waived.  An 
objection  that  the  return  does  not  contain  a  copy  of  the  notice  of  appeal  and  also 
that  the  printed  copies  of  the  case  served  do  not  contain  a  copy  of  the  notice  of 
appeal  or  a  copy  of  the  certificate  of  the  clerk  of  the  court  below,  that  the  papera 
returned  by  him  are  correct  copies  of  the  judgmeot-roU,  Ac,  are  omissions  wnich 
this  court  will,  on  motion,  allow  the  appellant  to  supply  without  diBmiesing  the 
appeal.    (Beecher  v.  Conradt,  11  id.  181.) 

b.  Where  the  appellant  is  required  under  this  rule  to  cause  the  proper  return 
to  be  filed,  he  must  see  to  it  at  his  peril,  that  the  return  is  actually  filed  in  dne 
time,  or  procure  an  extension  of  the  time.  An  appeal  regularly  dismissed  for 
want  of  a  return  will  not  be  reinstated  without  the  appellant  establishes  a  clear 
ease  of  diligence  on  his  part,  and  shows  that  the  inexcusable  default  of  the  clerk 
or  an  unavoidable  accident  has  prevented  the  filing  of  the  return  or  the  extension 
of  the  time  to  file  itw    (Spoor  v.  Fannan,  16  N.  Y.  620.) 

Rule.  III.-— If  the  return  made  by  the  clerk  of  the  court  below  shall 
be  defective,  either  party  may,  on  an  affidavit  specifying  the  defect,  apply 
to  one  of  the  judges  of  this  court  for  an  order  that  the  clerk  make  a 
further  return  without  delay. 

See  note  to  section  828. 

Rule  IV. — The  attorneys  and  guardians  cut  litem  of  the  respective 
parties  in  the  court  below,  shall  be  deemed  the  attorneys  and  guardians 
of  the  same  parties  respectvely  in  this  court,  until  others  shall  be  retained 
or  appointed  and  notice  thereof  shall  be  served  to  the  adverse  party. 

Rule  V, — In  all  calendar  causes  a  case  shall  be  made  by  the  appel- 
lant, which  shall  consist  of  a  copy  of  the  return  of  the  clerk,  and  the 
reasons  of  the  court  below  for  its  judgment,  or  an  affidavit  that  the  same 
cannot  be  procured.  If  the  case  is  voluminous,  an  index  to  the  pleadings, 
exhibits,  depositions,  and  other  principal  matters,  shall  be  added. 

Every  opinion  in  the  cause,  at  special  term  as  well  as  at  general 
term,  relating  to  the  questions  involved  in  the  appeal,  is  included  by 
the  foregoing  provision. 
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Rule  VI. — ^AU  cases  and  points,  and  all  other  papers  fhrnisbed  to  the 
court  in  calendar  causes,  shall  be  printed  on  white  writing-paper,  with  a 
margio  on  the  outer  edge  of  the  l«af  not  less  than  one  and  a  half  inch 
wide.  The  printed  page,  exclusiye  of  any  marginal  note  or  reference, 
shall  be  seven  inches  long,  and  three  and  a  half  inches  wide.  The  folio, 
numbering  from  the  commencement  to  the  end  of  the  case,  shall  be 
printed  on  the  outer  margin  of  the  page.  Small  pica,  solid,  is  the  smallest 
letter  and  most  compact  mode  of  composition  which  is  allowed.  No 
charge  for  printing  the  papers  mentioned  in  this  rule  shall  be  allowed  as 
a  disbursement  in  a  cause^  unless  the  requirements  of  the  preceding  sen- 
tence shall  be  shown  by  affidavit  to  have  been  complied  with,  in  all 
papers  printed  after  August  1, 1857. 

Rule  VII. — Within  forty  days  after  the  appeal  is  perfected,  the  appel- 
lant shall  serve  three  printed  copies  of  the  case  on  the  attorney  of  the 
adverse  party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after  the  ser- 
vice of  the  notice,  and  if  the  copies  be  not  served  in  pursuance  of  such 
notice,  the  appellant  shall  be  deemed  to  have  waived  the  appeal ;  and 
on  an  affidavit  proving  the  default,  and  the  service  of  such  notice,  the 
respondent  may  enter  an  order  with  the  clerk  dismissing  the  appeal  for 
want  of  prosecution,  with  costs ;  and  the  court  below  may  thereupon 
proceed  as  though  there  had  been  no  appeal. 

a.  This  rale  applied  to  appeals  pending  when  this  rule  was  adopted.  {Drener 
T.  Brookt,  2  Code  Rep.  180.) 

b.  Where,  after  the  respondent  had  entered  an  order  under  this  rule,  dia- 
miaeing  the  appeal  for  want  of  prosecntion,  and  the  oanse  had  been  remitted  to 
the  eourt  below,  the  appellant  moved  to  set  aside  the  said  order  entered  by  the 
respoodent,  and  per  curiam ;  "Although  the  respondent  has  been  r<'galar,  the 
appellant  would  be  relieved  on  terms  if  we  had  power  to  grant  it;  but  as  the 
cause  has  been  regularly  remitted  to  the  supreme  court,  we  no  longer  have  jnris- 
dietion,  and  cannot  grant  relief.  The  only  remedy  is  a  new  appeal."  {Dresser 
V.  Brooks,  2  Corns.  561.) 

c.  Where  an  appeal  is  regularly  dismissed  by  the  court  of  appeals,  and  the 
remittitur  sent  down,  the  appellate  court  loses  possession  of  the  cause  and  all 
power  over  it;  but  where  an  order  dismisslDg  an  appeal  is  irregularly  entered, 
or  entered  upon  a  fklse  or  gnrbled  affidavit,  the  appellate  eourt  may  grant  relief 
by  vacating  the  order  of  dismissal  So  long  as  the  order  of  the  appellate  court 
standi  the  court  below  is  bound  by  it,  and  has  no  power  to  make  an  order 
impairing  its  foroe.  The  court  below  cannot,  therefore,  upon  motion,  vacate  a 
judgment  entered  upon  the  remittitur  on  account  of  the  irregularity  of  the  order 
of  the  appellate  oourt.    {Nevton  v.  Harris,  1  Code  Rep.,  N.  8.,  191.) 

d.  It  has  been  decidea  by  this  [superior]  court  upon  full  consideration,  that 
after  a  remittitur  has  been  regularly  filed  and  an  order  entered  to  carry  into 
effect  the  judgment  of  the  appellate  court,  the  order  will  not  be  vacated,  and  the 
remittitur  taken  from  the  fiie^  without  some  sugg(>stion  from  the  appellate  court 
itself  that  the  remittitur  does  not  conform  to  ita  judgment,  or  has  been  irregularly 
issued.  (Selden  v.  Vermilysa,  8  Sand.  688 ;  Bogardus  v.  Bosendale  Manufacturing 
Co.,  1  Duer,  602.) 

e.  Where  an  appeal  to  (he  eourt  of  appeals  is  dismissed  for  want  of  proeecn- 
tion  and  remitted  to  the  court  below  (the  superior  court)  to  be  there  proceeded 
with,  the  proper  course  appears  to  be  that  the  judgment  of  the  court  of  appeals 
be  directed  to  be  made  the  judgment  of  the  court  below,  and  that  the  costs  of 
the  appeal  be  adjusted  by  the  clerk,  and  by  him  entered  in  the  judgment. 
(Union  India  Rubber  Co.  v.  Babcoek,  I  Abb.  267 ;  4  Duer,  620.) 

/.  In  the  foregoing  case  the  judges  of  the  superior  eourt  settled  the  form  of  an 
OToer  or  judgment  to  be  entered  in  the  court  below  on  remittitur  firom  the  court 
of  appeals  as  follows: — 


603  BULS8.  [vin. — X. 

2ltU  ofeaute. 

At  a  Special  Term,  &c 

a.  This  cause  having  been  brougbt  on  npon  the  remittitur  herein  sent  down 
from  the  court  of  appeals,  and  now  filed  in  this  conrt,  bj  which  remittitur  it 
appears  that  an  appeal  was  taken  by  the  dt^fendant  from  the  jnd^ent  of  this 
court  to  the  court  of  appeals,  and  that  such  appeal  has  been  dismissed  by  sueh 
court,  with  costs,  for  want  of  prosecution,  and  that  the  record  and  proceedings 
had  been  directed  by  said  court  of  appeals  to  be  renoitted  to  this  court,  and  this 
court  directed  to  enforce  the  said  juogment  of  the  court  of  appeals  according  to 
law.  Now,  therefore,  on  motion  of  the  counsel  for  the  plaintiff,  it  is  ordered 
and  adjudged  that  the  judgment  of  the  court  of  appeals  be  and  the  same  is  hereby 
made  the  judgment  of  this  court,  and  that  the  plaintiff  have  execution  against 
the  defendants  for  the  costs,  when  adjusted  by  the  clerk,  and  inserted  in  the 
judgment,  as  well  as  for  the  amount  adjudged  to  be  recovered  in  and  by  the 

judgment  of  this  court,  in  this  case  entered  the  day,  dkc.,  and  that  this 

order  or  judgment  be  annexed  to  the  judgment-record  herein. 

See  note  to  Rule  IL,  ntpra. 

RuLB  Vnr. — ^Either  party  may  bring  on  the  argament  on  a  notice  of 
eight  days  ;  which  notice,  except  in  criminal  cases,  shall  be  for  the  first 
day  of  the  term. 

A  copy  of  the  notice,  specifying  the  judicial  district  in  which  the 
cause  originated,  shall  be  furnished  to  the  clerk  eight  days  before  the 
first  day  of  the  term. 

The  clerk  shall  make  a  calendar  of  the  causes  thus  noticed,  arranging 
them  in  the  order  in  which  the  returns  were  filed,  specifying  the  judici^ 
district  in  which  the  causes  originated  respectively. 

Copies  of  the  calendar  for  the  use  of  the  judges,  and  six  other  copies 
to  be  delivered  to  the  clerk,  shall  be  printed,  Id  like  manner  as  cases  and 
points  are  directed  to  be  printed. 

See  Wilkin  v.  Pearce,  4  How.  26. 

Rule  IX. — At  the  commencement  of  the  argument  the  appellant 
shall  furnish  a  printed  copy  of  the  case  to  each  of  the  judges,  and  shall 
deliver  six  other  copies  to  the  clerk.  Each  party  shall  at  the  same  time 
furnish  to  each  of  the  judges  a  printed  copy  of  the  points  on  which  he 
intends  to  rely,  with  a  reference  to  the  authority  which  he  intends  to 
cite ;  and  shall  deliver  six  other  copies  to  the  clerk,  and  three  copies 
to  the  counsel  of  the  adverse  party. 

The  cases,  points,  and  calendars  delivered  to  the  clerk  shall  be  dis- 
posed of  as  follows  :  one  copy  of  each  shall  be  kept  by  the  clerk  with 
the  records  of  the  court,  one  copy  shall  be  deposited  in  the  State  library, 
one  copy  shall  be  deposited  in  each  branch  of  the  library  of  the  court  of 
appeals,  one  copy  shall  be  deposited  in  the  library  of  the  New  York  Law 
Institute,  and  one  copy  shall  be  delivered  to  the  reporter. 

b.  The  heads  of  an  argument,  together  with  the  authorities  cited,  but  not  the 
argument  at  lencith,  are  embraced  under  the  term  "  points."  (Cfray  v.  Schenck,  3 
How.  231.)  Will  the  court  take  notice  of  any  matter  not  raised  by  the  points 
submitted  I    {Dollwtay  y.  TwrrUl,  26  Wend.  898  and  4^8.) 

RuLB  X. — In  all  cases  each  party  shall  briefly  state  upon  his  printed 
points,  the  leading  facts  which  he  deems  established,  with  a  reference  to 
the  folios  where  the  evidence  of  such  facts  may  be  found.  And  the 
court  will  not  hear  an  extended  discussion  upon  any  mere  question  of 
fact. 
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RuLB  XL — ^The  party  who  has  noticed  And  placed  the  cause  on  the 
calendar  for  argument,  may  take  judgment  of  affirmance  or  reversal,  as 
the  case  may  be,  if  the  other  party  shall  neglect  to  appear  and  argue 
the  cause,  or  shall  neglect  to  furnish  and  deliver  cases  or  points  as 
required  by  the  Ninth  and  Tenth  Rules. 

RuLB  XII. — In  the  argument  of  calendar  causes  and  motions,  only 
one  counsel  will  be  heard  on  each  side,  unless  the  court  shall  otherwise 
direct. 

Rule  XIII. — Criminal  cases  shall  have  a  preference,  and  may  be 
moved,  on  behalf  of  the  people,  out  of  their  order  on  the  calendar. 

Barron  v.  77^  People,  1  Barb.  186;  Laws  1858,  eh.  65. 

Rule  XIV. — Causes  which  have  not  been  exchanged  may  be  sub- 
mitted at  any  time  in  term  on  printed  arguments.  Exchanged  causes 
cannot  be  submitted  until  reached  upon  the  calendar. 

Rule  XY. — ^Motions  will  be  heard  on  the  morning  of  the  first  day, 
and  on  the  morning  of  each  following  Tuesday  and  Friday  during  the 
term,  before  taking  up  the  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear  to 
oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been  noticed, 
the  opposing  party  will  be  entitled,  on  applying  to  the  court  at  the  close 
of  the  motions  for  that  day,  to  a  rule  denying  the  motion,  with  costs. 

Rule  XVI. — ^The  remittitur  shall  contain  a  copy  of  the  judgment  of 
this  court,  and  the  return  made  by  the  clerk  of  the  court  below ;  and 
shall  be  sealed  with  the  seal,  and  sigaed  by  the  clerk,  of  this  court. 

Rule  XVII. — ^WTien  a  decree  or  order  shall  be  aflSrmed  or  reversed 
by  the  default  of  either  party,  the  remittitur  shall  not  be  sent  to  the 
court  below,  unless  this  court  shall  otherwise  direct,  until  ten  days  after 
notice  of  the  affirmance  or  reversal  shall  have  been  served  on  the  attor- 
ney of  the  party  in  default.  Service  of  the  notice  shall  be  proved  to  the 
clerk  by  affidavit,  or  by  the  written  admission  of  the  attorney  on  whom 
it  was  served. 

a.  The  iVth  rule  of  the  eourt  of  appeals  was  intended  to  protect  the  party 
against  Burpriee,  and  to  give  him  ample  time  to  make  his  application  for  relief, 
or  to  obtain  an  order  staying  proceeaings,  to  enable  him  to  do  00;  and  if  a  party 
rejeeta  the  opportunity  to  avail  himself  of  the  benefit  of  the  time  thus  given,  and 
permits  the  remittitur  to  be  sent  to  the  eourt  below,  the  appellate  eourt  has  lost 
all  power  over  the  cause.  (Lateon  v.  Wallace,  9  How.  SS5.)  Thus  where  a 
default  was  taken  8th  April,  notice  thereof  serv^  10th  April,  and  the  remittitur 
filed  12th  May,  held  that  a  motion  made  afterwards  to  open  the  default  waa  too 
late.    (lb,) 

Rule  XVIII. — ^The  time  prescribed  by  these  rules  for  doing  any  act 
may  be  enlarged  by  the  court  or  by  either  of  the  judges  thereof;  and 
either  of  the  judges  may  make  orders  to  stay  proceedings,  which  when 
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served  with  papers  and  notice  of  motion,  shall  stay  Ae  proceedings 
according  to  the  terms  of  the  order.  Any  order  may  be  revoked  or 
modified  by  the  judge  who  made  it,  or,  in  case  of  his  absence  or  ina- 
bility to  act,  by  either  of  the  other  judges. 

Rule  XIX. — ^Tbese  rules  shall  take  effect  on  the  first  day  of  July 
next ;  from  which  time  all  former  rules  are  abrogated,  except  so  far  as  it 
may  be  necessary  to  follow  them  upon  appeals  and  writs  of  error  which 
shall  be  then  pending. 

Bulb  XX. — ^Ten  causes  only  will  be  called  on  any  day,  but  after 
such  call  causes  ready  on  both  sides  will  be  heard  in  their  order.  Any 
cause  which  is  regularly  called  and  passed  without  postponement  by  the 
court  for  good  cause  shown,  at  the  time  of  the  call,  will  be  placed  on  all 
subsequent  calendars  as  if  the  return  had  been  filed  on  the  day  when  it 
was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another  of 
course,  on  filing  with  the  clerk  in  court  a  note  of  the  proposed  exchange 
with  the  numbers  of  the  causes,  signed  by  the  respective  attorneys  or 
counsel.  Upon  all  subsequent  calendars,  each  of  said  causes  will  take 
the  place  due  to  the  date  of  the  filing  of  the  return  in  the  other. 

Any  cause,  except  the  first  ten  upon  the  calendar,  may  be  struck 
therefrom  before  it  is  reached,  of  course  and  without  prejudice,  by  the 
clerk  in  court,  on  consent  of  the  parties  who  placed  the  same  upon  the 
calendar,  at  any  time  during  the  first  week  of  the  term. 

Rule  XXI.^ — ^The  clerk  must  keep  a  memorandum  of  sucb  exchanged 
and  passed  causes,  and  place  them,  upon  all  subsequent  calendars,  in 
accordance  with  the  foregoing  provisions. 

Rules  VI.,  X.,  XX.,  and  XII.,  with  a  notice  that  "14  copies  of 
cases  and  points  are  required,"  must  be  printed  on  the  first  leaf  of  the 
calendar. 

RuLB  XXn.^ — In  the  argument  of  a  oause,  not  more  than  two  houn 
shall  be  occupied  by  each  counsel,  except  by  the  express  permission  of 
the  court. 


MiscellanecuB  Practice  at  the  Terms  of  the  Court,  not  ineliided  in  the  Rulee, 

(1  How.  240.) 

All  the  terms  are  held  at  the  oapitol,  in  the  city  of  Albany.  Four  argu- 
ment terms  in  a  year. 

The  coart  opens  at  ten  o'clock,  A.  M.»  on  the^rs^  Tuesday  of  January^  fourth 
Tuesday  of  March,  third  Tuesday  of  June,  and  the  last  Tuesday  of  September, 

A  term  for  consultation  and  decisions^  to  fioish  up  the  years  business,  is  held 
in  the  latter  part  of  December  in  each  year. 

The  chief  judge  has  control  of  the  calendar.  All  propositions  in  reference  to 
the  arrangement  or  disposition  of  causes  should  be  addressed  to  him.  (The  other 
members  of  the  court  are  usually  consulted.) 

Causes  struck  off  under  the  rule  are  not  included  in  the  ten  called  each  day 
under  the  rule. 

The  clerk  publishes  in  the  newspapers  at  Albany,  all  the  proceedings  of  the 
court  each  day,  during  the  term. 

A  cause,  when  refuly  on  both  sides,  may  be  submitted  upon  printed  argu- 
ments and  points,  on  any  day  during  the  teriu 
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WKen  eansee  are  decided  at  the  close  of  each  term,  the  opiniona  are  ddirered 
to  the  reporter — not  to  the  clerk.  In  oases  of  motionSf  the  opinions  are  usually 
left  with  the  clerk  among  the  motion  papers. 

Tuesdays  and  Fridays  of  each  week  are  motion  days. 

The  court  usually  adjourns  for  Uie  term  on  Friday  of  the  fourth  week. 

Causes  argued  or  submitted  are  usually  decided  at  the  ehae  of  the  next  eueeeed- 
inff  term. 

Galdtdab  PsAonoK 
Established  January,  1864;  as  amended  March,  1859. 

a.  No  reservation  will  be  made  of  any  of  the  first  thirty  causes  unless  on  ac- 
count of  sickness,  or  an  engagement  elsewhere  in  the  actual  trial,  or  argument 
of  another  cause,  commenced  before  the  term  of  this  court ;  or  other  ineyitable 
necessity,  to  be  shown  by  affidnYit  Other  causes  may  be  resenred,  upon  reason- 
able cause  being  shown  ;  but  if  such  reservation  is  not  made  before  the  day  on 
which  the  cause  is  liable  to  be  called,  stronger  grounds  will  be  required  than 
when  the  application  is  made  at  an  earlier  period. 

b.  Causes  reserved,  may  be  reserved  either  generally  for  the  fourth  week  of 
term,  or  for  an  earlier  day  certain,  at  the  election  of  counseL 

c  Those  causes  reserved  for  a  day  certain,  will  not  be  taken  up  until  the  ten 
causes  in  order  for  that  day  have  been  called. 

d.  In  the  fourth  week,  reserved  causes  will  be  first  in  order,  and  will  be  called 
before  the  calendar  is  taken  up. 

e.  Reserved  causes^  when  in  order  to  be  called,  have  priority  among  each 
other  according  to  their  calendar  number. 

/.  Default  may  be  taken  in  them,  and  they  will,  if  passed,  go  down  upon 
future  calendars  as  if  passed  in  the  regular  call. 

g.  The  call  in  the  fourth  week  will  include  all  reserved  causes  which  have 
not  been  previously  called  ;  but  no  reserved  cause,  whether  reserved  generally 
or  for  a  particular  day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar. 


SUPREME  COURT  RULES. 


ADOPTED  AUGUST  4,  1858. 


[The  additions  and  corrections  made  to  thes  rule  in  the  revision  of  1868,  are 
printed  in  italics.  Where  anything  was  struck  out  on  that  reyisioo,  an  asterisk 
IS  placed.] 


•  ♦• 


Ordered  that  the  following  Bules*  shall  commence  and  take  effect  on 
the  first  day  of  October  next : 

Bulb  1.     (Am'd.)    Examination  of  candidates  for  admission. 

Applicants  for  admission  to  practice  as  attorneys  and  connsellors  of 
this  court,  who  are  entitled  to  examination,  shall  be  examined  in  open 
court ;  the  examination  shall  he  had  at  general  term^  and  shall  com- 
mence on  the  first  Wednesday  of  the  second  and  fourth  general  terms, 
which  shall  be  held  in  the  several  judicial  districts  in  each  year,  and  at 
no  other  time  or  place,  and  no  private  examination  shall  be  permitted, 

a.  Clerks  of  court  and  their  deputies  prohibited  from  practicing  as  attorneys. 
(Laws  of  1857,  yol.  2,  p.  199.  ) 

Rule  2.  (Am'd.)  Proof  of  citizenship,  dtc.  Applicants  from  other 
States.     To  sign  roll,  dtc.  on  admission. 

To  entitle  an  applicant  to  an  examination,  he  must  prove  to  the 
court : — 

1.  That  he  is  a  citizen  of  the  XJoited  States,  and  that  he  is  twenty- 
one  years  of  age,  and  a  resident  of  the  district  in  which  he  applies,  which 
proof  may  be  made  by  his  own  affidavit  of  the  fact 

2.  The  evidence  of  good  moral  character  shall  be  the  certificate  of  a 
reputable  counsellor  of  this  court,  or  of  some  other  reputable  person 
known  to  the  court ;  but  such  certificate  shall  not  be  deemed  conclusive 

*  a.  These  rules  maybe  considered  as  giving  construction  to  the  code.   (Hand, 
J.,  Myert  v.  Feeler,  4  How.  240.) 

b.  See  note  to  Rules  of  Court  of  Appeals,  on  page  599;  and  code,  s.  470. 
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evidence,  and  the  court  must  be  satisfied  on  the  point,  after  a  full  exam- 
ination and  inquiry. 

3.  Such  applicant  must  sustain  a  satisfactory  examination  upon  the 
law  of  real  and  personal  property ^  contracts^  partnership^  negotiable  paper ^ 
principal  and  agent ^  principal  and  surety^  insurance^  executors  and  ad- 
ministrators, bailments,  corporations,  personal  rights,  domestic  relations, 
wills,  equity  jurisprudence,  pleadings,  practice,  and  evidence, 

4.  Applicants  for  admission  from  other  States  shall  conform  to  the 
foregoing  rules,  unless  they  produce  a  certificate  from  a  judge  of  the  high- 
est  court  of  original  jurisdiction  in  the  State  from  which  they  come,  to  the 
effect  that  for  three  years,  immediately  preceding,  they  have  practiced  as 
attorneys  or  counsellors  in  such  court,and  that  they  are  in  good  standing 
as  such  attorneys  or  counsellors. 

5.  Applicants  admitted  shall  sign  a  roll,  and  subscribe  and  take  the 
constitutional  oath  of  office. 

Rule  8.  (Am'd.)  Where  papers  to  be  filed.  Papers  on  special 
motion  to  be  filed. 

Papers  shall  be  filed  in  the  county  specified  in  the  complaint  as  the 
place  of  trial,  or  in  the  county  to  which  the  place  of  trial  has  been 
changed.  And  in  case  the  place  of  trial  is  changed,  for  the  reason  that 
the  proper  county  is  not  specified,  the  papers  on  file  at  the  time  of  the 
order  making  such  change,  shall  be  transferred  to  the  county  specified 
in  such  order ;  and  all  other  papers  in  the  cause  shall  be  filed  in  the 
county  so  specified. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion,  are 
required  by  law  to  be  filed,  and  the  order  to  be  entered  in  a  county  other 
than  that  in  which  the  motion  is  made,  the  clerk  shall  deliver  to  the  party 
prevailing  in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were  used  or 
read,  together  with  the  affidavits  and  papers  vsed  or  read  upon  such 
m>otion,  with  a  note  of  the  decision  thereon,  or  the  order  directed  to  be 
entered,  properly  certified.  And  it  shall  be  the  duty  of  the  party  to 
whom  such  papers  are  delivered,  to  cause  the  same  to  be  filed,  and  the 
proper  order  entered  in  the  proper  county  within  ten  days  thereafter,  or  in 
default  thereof  he  shall  lose  the  benefit  of  the  said  order, 

a.  Where  the  county  named  in  the  oomplaint  was  Uleter,  and  the  defendants 
entered  judgment  of  nonsuit  and  filed  the  roll  in  Ulster  county,  and  on  appeal  to 
the  general  term  at  Albany  judgment  vaa  affirmed,  and  the  defendants  entered 
ju'^gment  and  filed  another  roll  in  Albany  county, — held  that  it  was  a  violation 
of  this  rule,  and  should  have  been  entered  in  if lAter  county.  (Andrews  y.  Dit- 
rant,  6  How.  191.) 

BuLE  4.     (New.)     Undertakings  and  affidavits  to  be  filed. 

It  shall  be  the  duty  of  the  plaintiff  ^s  attorney  forthwith  to  file  vnth 
the  clerk  of  tlie  proper  county^  all  undertakings  given  upon  procuring  an 
order  of  arrest,  an  injunction  order  or  an  attachment ;  with  the  approval 
of  the  justice  or  judge  taking  the  same  endorsed  thereon ;  and  in  case 
such  undertakings  shall  not  be  filed  within  five  days  after  the  order  for 
arrest  or  injunction,  or  the  attachment,  has  been  granted,  the  defendant 
shall  be  at  liberty  to  move  the  court  to  vacate  the  proceedings  for  irregu^ 
larity,  with  costs,  as  if  no  undertaking  had  been  given.    It  shall  also  be 
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the  duty  of  the  attorney  to  file  unthin  the  mme  time^  and  under  the  like 
penalty^  the  affidavits  upon  which  an  injunction  or  attachment  h<is  been 
granted^  and  also  the  affidavit  upon  which  an  order  for  the  service  of  a 
summons  by  publication  or  an  order  for  a  subsUtuted  service  of  a  sum- 
mons has  been  granted^  together  with  the  order  for  such  service^ 

Rule  5.   [83.1     Bailf  where  to  justify. 

Whenever  bail  are  required  to  justify,  they  shall  jostify^  within  the 
county  where  the  defeodsnt  ahali  have  been  arrested,  or  where  the  btti 
reside. 

RiTLB  6.  [Vl.]  (AmM.)  Sureties  to  justify^  and  value  of  security  to 
be  proved.     Undertakings  to  be  acknowledged. 

Whenever  a  justice,  or  other  officer  approves  of  the  security  to  be 
given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be  his  duty  to 
require  personal  sureties  to  justify,  or,  if  the  security  offered  is  by  way 
of  mortg^age  on  real  estate,  to  require  proof  of  the  value  of  such  estate. 
And  ail  bonds  and  undertakings,  and  other  securities  in  writing,  shall 
be  duly  proved,  or  acknowledged  in  like  manner  as  deeds  of  real  estate, 
before  the  same  shall  be  received  or  filed. 

a.  Noa-oompliaoce  or  defective  compliance  with  this  rule  may  be  remedied 
by  ameudmeot.  (6  How.  888;  1  Code  Rep.,  N.  S.,  49;  and  see  6  Paige,  632;  7 
W.  607  ;  Sid  197.) 

b.  The  affidavit  of  justification  should  be  annexed  to  the  undertaking,  and  filed 
therewith.    (8  Paige,  88.) 

RuLS  7.  [88.]     Sheriff  to  file  affidavits  on  arrest. 
The  sheriff  snail  file  with  the  clerk  the  affidavits  on  which  an  arrest 
is  made,  within  ten  days  after  the  arrest 

Rule  8.  [6.]     Shertff  compelled  to  return  process. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or  other 
officer,  to  return,  deliver,  or  file  any  process,  undertaking,  older,  or  other 
paper,  by  the  provisions  of  the  Code  of  Procedure,  any  party  entitled  to 
have  such  act  done,  may  serve  on  the  officer  a  notice  to  return,  deliver,  or 
file  such  process,  undertaking,  order,  or  other  paper  as  the  case  may  be, 
within  ten  days,  or  show  cause,  at  a  special  term  to  be  designated  in 
said  notice,  why  an  attachment  should  not  issue  against  him. 

e.  After  an  order  made  staying  proceedings  upon  an  execution,  in  the  hands 
of  the  sheriff,  the  plaintiff's  attorney  served  upon  the  sheriff  notices  requiring 
him  to  return  the  execution  in  ten  days,  or  show  cause  why  an  attachment  should 
not  issue  against  him  for  contempt;  held,  on  subsequent  application  for  an  attach- 
ment, that  the  stay  of  proceedings,  if  it  continued  m  force  up  to  the  expiratioo  of 
the  ten  days,  exonerated  the  sheriff  from  the  duty  to  return  the  execution,  and 
that  the  plaintiff's  attorney  was  bound,  if  the  stay  had  been  vacated  and  he 
desired  to  bring  the  sheriff  mto  contempt,  to  furnish  him  with  proof  that  Che  stay 
was  no  longer  in  force.    {The  People  v.  Camleyt  8  Abb.  216.) 

See  section  419,  and  note. 

Rule  9.  [4.]  (Am'd.)  Clerks  to  keep  books.  Judgments  to  befiled^ 
<tc.^  only  during  office-hours. 

The  several  clerks  of  this  court  ahall  keep  in  their  respective  offices, 
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in  addition  to  the  **  judgment  book,*'  required  to  b^  kept  by  §  279  of  the 
Code  of  Procedure,  a  book  properly  indexed,  in  which  shall  be  entered 
the  title  of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each,  denoting  the  papers  filed  and  the  orders  made,  arid  the  steps 
taken  therein^  with  the  dates  of  the  several  proceedings  ;  an  index  of  all 
undertakings  filed  in  the  office,  slating  in  appropriate  columns  the  title  of 
the  cause  or  proceeding  in  which  it  is  given,  with  a  general  statement  of 
its  condition,  or  a  reference  to  the  statute  under  which  it  is  given  ;  the 
date  when  and  before  whom  acknowledged  or  proved,  by  whom  approved, 
and  when  filed,  with  a  statement  of  any  disposition  or  order  made  of  or 
concerning  it ;  and  such  other  books,  properly  indexed,  as  may  be  neces- 
sary to  enter  the  minutes  of  the  court,  docket  judgments,  enter  orders  and 
all  other  necessary  matters  and  proceedings  ;  and  such  other  books  as  the 
courts  of  the  respective  districts,  at  a  general  term,  may  direct. 

Judgments  shall  only  be  filed  and  entered,  or  docketed,  in  the  offices 
of  the  clerks  of  the  courts  of  this  State,  within  the  hours  during  which, 
by  law,  they  are  required  to  keep  open  their  respective  offices  for  the  trans- 
action of  business, 

tf.  Kings  county. — ^The  clerk  of  Kings  county  is  to  record  in  suitable  books  all 
notices  of  pendencies  of  suits;  fee  six  cents  per  folio.    He  is  also  to  print  160 
copies  of  the  calendar  of  each  term  of  circuit  and  geueral  aud  special  terms. 
(Laws  1859,  ch.  212.) 

Rule  10.  [5.]  (Am'd.)  Attorneys  to  endorse  name  and  residence  on 
papers  served. 

On  process  or  papers  to  be  served,  the  attorney,  besides  subscribing 
or  endorsing  his  name,  shall  add  thereto  his  place  of  business  ;  and  if  he 
shall  neglect  to  do  so,  papers  may  be  served  on  him  at  his  place  of  resi- 
dence, through  the  mail,  by  directing  them  according  to  the  best  inform- 
ation which  can  conveniently  be  obtained  concerning  his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends  in  person, 
whether  he  be  an  attorney  or  not. 

See  section  410,  and  note. 

b.  A  notice  of  judgment  served  by  the  attorney  without  being  signed  by  him 
or  his  place  of  bueiaess  mentioned,  is  a  nullity.     {Forks  y.  Feck,  17  How.  192.) 

Rule  11.  [7.]  (Am'd.)  What  to  be  deemed  an  appearance. 
Service  of  notice  of  an  appearance  or  retainer  generally,  by  an  attor- 
ney for  the  defendant,  shall  in  all  cases  be  deemed  an  appearance.  And 
the  plaintiff,  on  filing  such  notice,  at  any  time  thereafter,  with  proof  of 
service  thereof,  may  have  the  appearance  of  the  defendant  entered  as  of 
the  time  when  such  notice  was  served. 

c  A  notice  of  retainer  is  not  equivalent  to  an  appearance  entered,  within  the 
meaning  of  the  act  of  Congress  regulating  the  removal  of  causes  from  a  State 
court  to  the  United  SUtes  court,  {Field  v.  Blair,  1  Code  Rep.,  N.  S.,  292,  861.) 
Nor  is  the  execution  of  an  undertaking  in  order  to  procure  his  discharge  from 
arrest  in  the  State  court  an  appearance  entered  within  the  statute.  (Durand  v. 
HollinSf  3  Duer,  686.)  But  where  the  defendant  appeared  in  open  court  upon 
the  argument  of  a  motion  for  an  injunction,  and  read  affidavits  to  oppoi^e  it, 
held  that  it  was  an  appearance  entered,  (Cooley  y.  Lawrence,  12  How.  176;  5 
Duer,  606.) 

d  A  notice  of  bail  imports  a  notice  of  retainer.    (3  Caines'  R.  183.)    So  does 
a  notice  of  motion.    (1  Wend.  18 ;  and  see  2  Hill,  862.) 
89 
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a.  Service  of  an  order  eztendiog  the  time  io  answer,  with  a  eopy  of  the  affid«- 
Yit  on  which  the  order  was  made,  is  equivalent  to  a  notice  of  appearance.  {Quin 
T.  7Uton,  2  Duer,  648.) 

b.  *  It  is  said  in  Wfiite  v.  FeaiherHonhaugh  (6  How.  868),  that  nnder  the  for- 
mer practice  it  was  well  settled,  that  when  notice  of  retainer  was  not  served  imtil 
after  default  it  might  be  disregarded ;  and  Lvnd  v.  WeH  (12  Wend.  286),  is  qaoted 
to  that  effect  This  is  contrary  to  what  is  believed  to  have  been  the  praetie« 
here."  (Mitchell,  J.,  AhhoU  v.  Smith,  8  How.  463.)  The  case  of  White  v.  Feather- 
sionhaugh,  is  substaatially  overruled.  (Hoffman,  J.,  Carpenter  v.  .y.  Y.  and  N. 
Haven  R.  R.  Co.,  11  How.  488.) 

e.  There  may  be  a  special  and  limited  retainer.    (  Wehb  r.  Moii,  6  How.  440.) 

d.  Service  of  a  notice  of  motion  signed  by  an  attorney  as  "  att'y  for  the  deft" 
is  a  sufficient  notice  of  appearanoa     {Kelsey  t.  Covert^  15  How.  92.) 

EuLE  12.  (New.)     Change  of  attorney. 

An  attorney  may  he  changed  by  consent,  or  upon  cause  shoxon^  and 
upon  such  terms  as  shall  he  just,  upon  the  application  of  the  client ;  hy 
the  order  of  the  justice  of  the  court,  and  not  otherwise, 

e.  In  case  of  the  substitntion  of  an  attorney,  it  is  sufficient  to  serve  notice  of 
substitution ;  the  order  of  substitntion  need  not  be  served.  (Bogardus  v.  Riehi- 
meyer,  3  Abb.  179.)  If  the  attorney  on  the  record  is  changed'  without  an  order, 
but  the  opposite  party  treats  the  new  attorney  as  the  altoroey  in  the  cause,  he 
cannot  afterwards  object  that  no  order  was  obtained.  {Farley  y.ffebbes,  8  D.  P. 
C.  638.) 

RuLB  13.  [3*7.]  Stipulation  must  he  in  writing  or  entered. 
No  private  agreement  or  consent  between  the  parties  or  their  attor- 
neysi,  in  respect  to  the  proceedings  in  a  cause,  shall  be  binding  unless 
the  same  shall  have  been  reduced  to  the  form  of  an  order  by  consent, 
and  entered,  or  unless  the  evidence  thereof  shall  be  in  writing,  subscribed 
by  the  party  against  whom  the  same  shall  be  alleged,  or  by  his  attorney 
or  counsel. 

/.  The  superior  court  will  adhere  strictly  to  the  rule  against  giving  effect  to 
parol  agreements  between  attorneys.    {Browne  v.  Wellington^  1  Sand.  664.) 

g.  The  rule  does  not  apply  to  an  agreement  made  by  the  parties  or  their 
attorney  or  counsel  in  the  presence  of  the  court,  or  an  agreement  relative  to  the 
proceedings  on  a  reference  made  in  the  presence  of  the  referee,  and  oeriified  by 
nim  to  be  so  made.     {Corning  v.  Cooper,  7  Paige,  587.) 

h.  "The  courts  have  determined  (6  Cow.  885;  8i6.  119;  1  Hill,  627),  that 
this  rule  is  not  applicable  to  a  case  where  a  party  has  been  led  to  rely  on  a  stip- 
ulation, as  the  plaintiff  did  here,  and  allowed  judgment  to  be  entered  against 
him."    {Montgomery  v.  Fllis,  6  How.  826 ;  and  see  Wager  v.  Stickle,  8  Paige,  407.) 

i.  The  attorney  may  waive  by  parol  the  service  of  a  paper  or  any  formal 
requisite  in  its  service.    Such  waiver  is  not  an  agreemtnU     (8  Cow.  119.) 

j.  It  is  unsafe  to  admit  parol  agreements,  in  relation  to  canceling  judgments 
and  settling  suits,  to  prevail  in  opposition  to  the  oath  of  the  adverse  party,  except 
under  very  special  circumstances.  The  written  evidence  of  what  took  place 
should  be  adhered  to,  and  as  a  general  rule  required,  of  the  settlement  of  a  legal 
controversy.     (Mulligan  v.  Brophy,  8  How.  185.) 

k.  An  agreement  in  writing,  signed  by  a  psrty,  extending  the  time  to  answer, 
is  as  obliii^atory  in  all  respects  as  if  signed  by  his  attorney.  {Br aisled  v.  Johnson, 
5  Sand.  671.) 

Rule  14.  [8.]  (Am'd.)     Application  for  discovery,  how  made. 
Applications  may  be  made  in  the  manner  provided  by  law  to  com- 
pel the  production  and  discovery  of  books,  papers,  and  documents  relating 
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to  the  merits  of  any  civil  action  pending  in  this  court,  or  of  any  defence 
in  such  action,  in  the  following  cases : 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers,  or  doc- 
uments in  the  possession  or  under  the  control  of  the  defendant,  which 
may  be  necessary  to  enable  the  plaintiff  to  frame  his  complaint,  or  to 
answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
books,  papers,  or  documents,  when  the  same  shall  be  necessary  to  enable 
the  defendant  to  answer  any  pleading  of  the  plaintiff. 

3.  Either  party  may  be  compelled  to  make  discovery^  as  provided  by 
§  388  of  the  Code. 

Rule  15.  [9.]  (Am'd.)  Moving  papers^  what  to  state. 
The  moving  papers  upon  the  application  for  such  discovery,  shall 
state  the  facts  and  circumstances  on  which  the  same  is  claimed,  and 
shall  be  verified  by  affidavit,  stating  that  the  books,  papers  and  docu- 
ments whereof  discovery  is  sought,  are  not  in  the  po&session  nor  under 
the  control  of  the  party  applying  therefor.*  The  party  applying  shall 
show  to  the  satisfaction  of  the  court,  or  judge,  the  materiality  and  neces- 
sity of  the  discovery  sought,  and  the  particular  information  which  he 
requires. 

Rule  16.    [10.]    (Am'd.)     Order  for  discovery. 

The  order  for  granting  the  discovery  shall  specify  the  mode  in 
which  the  same  is  to  be  made,  which  may  be  either  by  requiring  the 
party  to  deliver  sworn  copies  of  the  matters  to  be  discovered,  or,  by 
requiring  him  to  produce  and  deposit  the  same  with  the  clerk  of  the 
county  in  which  the  trial  is  to  be  had,  unless  otherwise  directed  in  the 
order.  The  order  shall  also  specify  the  time  within  which  the  discovery 
is  to  be  made.  And  when  papers  are  required  to  be  deposited,  the  order 
shall  specify  the  time  that  the  deposit  shall  continue ;  and  shall  also 
declare  the  consequences  of  an  omission  to  comply  with  the  same^  and  the 
court  at  any  special  term^  upon  proof  of  the  default^  may  of  course  grant 
a  rule  ahaolute^  giving  effect  to  such  order ;  either  by  noTisuit'mg  the 
plaintiffs  striking  out  the  defendants  answer,  debarring  him  from  a  par- 
ticular defence,  excluding  (he  paper  from  being  given  in  evidence,  or 
punishiyig  the  party  in  default  as  for  a  contempt^  as  the  order  for  the 
discovery  may  require. 

Rule  lY.  [11.]  Order  for  discovery  to  operate  as  a  stay  of  pro^ 
ceedings. 

The  order  directing  the  discovery  of  books,  papers  or  documents, 
shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause,  until  such 
order  shall  have  been  complied  with  or  vacated ;  and  the  party  ob- 
taining such  order,  after  the  sarne  shall  be  complied  with  or  vacated, 
shall  have  the  like  time  to  prepare  his  complaint,  answer,  reply  or  de- 
murrer, to  which  he  was  entitled  at  the  making  of  the  order.  But  the 
justice,  in  granting  the  order,  may  limit  its  effect,  by  declaring  how  far 
it  shall  operate  as  a  stay  of  proceedings. 

Rule  18.    [84.]     Affidavit  of  serving  summons. 

Where  the  service  of  the  summons,  and  of  the  complaint,  or  notice, 
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if  any,  accompanying  the  same,  shall  be  made  by  any  other  person  than 
the  sheriff,  it  shall  be  necessary  for  such  person  to  state  in  his  affidavit 
of  service  when,  and  at  what  particular  place,  he  served  the  same,  and 
that  he  knew  the  person  served  to  be  the  person  mentioned  and  de- 
scribed in  the  summons  as  defendant  therein  ;  and  also  to  state,  in  his 
affidavit,  whether  he  left  with  the  defendant  such  copy,  as  well  as  deliv- 
ered it  to  him. 

a.  The  sheriff  of  a  county  out  of  the  State  is  a  person  other  than  the  sherifl^ 
and  his  certificate  of  service  is  not  sufficient    {Morrell  v.  Kitnball,  4  Abb.  352.) 

EuLE  1 9.   [86.]      Numbering  causes  of  action  or  grounds  of  defence. 
In  all  cases  of  more  than  one  distinct  cause  of  action,  defence,  coun- 
ter-claim,  or  reply,  the  same  shall  not  only  be  separately  stated,  but 
plainly  numbered. 

6.  A  failure  to  comply  with  this  rule  subjects  everj  allegation  not  essential  to 
a  single  cause  of  action,  to  be  stricken  Odt  as  redundant  (nenediet  v.  Seymour^  6 
How.  298),  or  be  set  aside  for  irregularity.  {Blanchard  v.  Straiffht,  8  id  85.) 
If  a  party  intends  to  insist  on  this  objection  he  should  return  the  answer  with 
bis  oDJection,  or  he  will  be  held  to  have  waived  it  (Corbin  v.  George,  2^  Abb. 
466.) 

c.  There  is  no  particular  mode  in  which  separate  causes  of  action  are  to  be 
separated  and  distinguished  from  each  other — any  mode  which  apprises  the 
defendant  of  what  is  intended  is  sufficient    {Hall  v.  McKeehnie,  22  Barb.  244.) 

RuLB  20.  [41.]  (Am'd.)  Folios  to  he  marked  and  title  of  cause  en* 
dorsed.    Pleadings  to  be  legibly  written.     Objections  when  toaived. 

The  attorney,  or  other  officer  of  the  court,  who  draws  any  pleadings, 
deposition,  affidavit,  case,  bill  of  exceptions,  report,  or  other  paper,  or 
enters  any  judgment,  exceeding  two  folios  in  length,  shall  distinctly 
number  and  mark  each  folio  in  the  margin  thereof:  and  all  copies,  either 
for  the  parties  or  the  court,  shall  be  numbered  or  marked  in  the  margin, 
so  as  to  conform  to  the  original  daft  or  entry,  and  to  each  other,  and 
shall  be  endorsed  with  the  title  of  the  cause.  And  all  the  pleadings  and 
other  proceedings,  and  copies  thereof,  shall  be  fairly  and  legibly  written; 
and  if  not  so  written,  and  folioed,  and  endorsed,  as  aforemid,  the  clerlo 
shall  not  file  such  as  may  be  offered  to  them  for  that  purpose ;  nor  will 
the  court  hear  any  motion  or  application  founded  thereon.  The  party 
upon  whom  the  paper  is  served,  shall  be  deemed  to  have  waived  the  olyec- 
tion,  unless,  within  twenty  four  hours  after  the  receipt  thereof,  he  returns 
such  papers  to  the  party  serving  the  same,  with  a  statement  of  the  par- 
ticular objection  to  its  receipt, 

d  The  omitting  to  folio  a  pleading  is  to  be  remedied  by  a  motion  to  set  aside 
the  pleading,  not  by  demurrer.  (Dorman  v.  Kellam,  14  How.  184  )  A  pleading 
will  not  be  set  aside  on  the  ground  that  the  folioe  are  not  marked  in  the  margin. 
Tlie  proper  course  to  pursue  where  the  party  objects  to  a  pleading  on  this  ground, 
is  to  return  the  pleading  and  at  the  same  time  to  point  out  the  defect  If  this  is 
not  done  within  a  reasonable  time,  it  will  be  held  that  the  irregularity  has  been 
waived.  The  decision  in  Blanchard  v.  Strait  (8  How.  83), "  was  abundantly  sus- 
tained on  other  grounds ;  and  the  former  practice  in  relation  to  formal  defects  is 
certainly  more  reasonable  as  well  as  convenient,  and  should  be  retained.** 
{Stratus  V.  Parker,  9  How.  842.)    Again,  it  was  held  that  a  complaint  will  not 
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be  set  aside,  aUBoTigh  Tieiilier  that  nor  the  copj  served  was  folioed  as  required 
by  the  rule,  if  retained  twelve  days  without  objecting  to  the  defect.  Such  accept- 
anee  and  delay  to  object  waive  the  defect.  {CncUham  J3*k  v.  Van  Veffhten,  5  Daer, 
628.) 

a.  On  motion  to  set  aside  a  complaint  exceeding  two  folios  in  length,  on  the 
ground  that  the  folios  thereof  were  not  numbered, — the  affidavits  on  which  the 
motion  was  made  each  exceeded  two  folios  in  length,  but  were  neither  of  them 
numbered.  On  the  motion  it  was  objected  on  the  part  of  the  plaintiff  that  the 
affidavits  on  which  the  nK>tion  was  founded  were  obnoxious  to  the  like  objection 
as  that  raised  to  the  complaint.  Wells,  J.,  thereupon  denied  the  motion  with 
costs,  and  said,  "  There  is  no  color  of  merits  in  the  motion )  and  when  a  party 
comes  into  court  demanding  strict  practice  on  purely  techoioal  grounds,  he 
must  see  to  it  that  his  own  practice  is  not  obnoxious  to  similar  objections  to  those 
which  he  raised  to  that  of  his  adversary.  «  •  *  The  defendant  should  have 
returned  the  papers  with  the  objections  stated,  so  far  as  the  folios  were  concerned." 
{Sawyer  v.  Shoonmaker,  B  How.  198.) 

b.  Where  a  party  returns  a  paper  as  irregular,  he  most  state  his  objections  to  . 
it  explicitly.    A  mere  statement  that  the  service  is  irregular  and  not  in  compliance 
with  certain  specified  sections  of  the  code,  is  not  sufficient   (Chemung  Canal  Bk 
v.  Judson,  10  IIow.  188;  Broadway  Sk  v.  Vanforth,  1  ib.  264.) 

RuLB  21.    [36.]     Advice  i)/ counsel  how  stated. 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to  the 
advice  of  counsel,  the  party  shall,  in  addition  to  what  has  usually  been 
inserted,  swear  that  he  has  fully  and  fairly  stated  the  case  to  his  counsel, 
and  shall  give  the  name  and  place  of  residence  of  such  counsel. 

Rule  22.  [20.]  (Am'd.)  Time  to  answer  not  extended  without  affi- 
davit of  merits.     Subsequent  extension. 

No  order  extending  the  time  to  answer  or  demur  to  a  complaint  shall 
be  granted,  unless  the  party  applying  for  such  order  shall  present  to  the 
justice  or  judge  to  whom  the  application  shall  be  made,  an  affidavit  of 
merits,  or  an  affidavit  of  the  attorney  or  counsel  retained  to  defend  the 
action,  that,  from  the  statement  of  the  case  in  the  action  made  to  him 
by  the  defendant,  he  verily  believes  that  the  defendant  has  a  good  and 
substantial  defense,  upon  the  merits,  to  the  cause  of  action  set  forth  in 
the  complaint,  or  to  some  part  thereof. 

And  if  any  extension  of  time  to  answer  or  demur  has  been  granted^ 
by  stipulation  or  order,  the  fact  shall  be  stated  in  the  affidavit. 

e.  An  order  extending  the  time  to  answer,  unsupported  by  an  affidavit  as  to 
merits  or  defence,  may  be  disr^arded.    {BUis  v.  Van  N^esa^  14  How.  SI 8.) 

Rule  23.  [82.]  (Am'd.)  Subsequent  application  for  order  after  a 
refusal. 

If  any  application  for  an  order  be  made  to  sxiy  judge  or  justice,*  and 
such  order  be  refused  in  whole  or  in  part,  or  be  granted  conditionally, 
or  on  term^t,  no  subsequent  application,  upon  the  same  state  of  facts, 
shall  be  made  to  any  other  judge  or  justice ;  and  if,  upon  such  subse- 
quent application,  any  order  be  made,  it  shall  be  revoked  ;  and  in  this 
affidavit  for  such  order  ^  the  party  shall  state  whether  any  previous  appli- 
cation  for  such  order  has  been  made. 

d  Mills  V.  Thurahy,  11  How.  115  ;  Caxneau  v.  Bryant,  4  Abb.  402.  The  rule 
does  not  prevent  a  motion  to  modify  or  vacate,  on  matter  arising  or  discovered 
since  the  first  motion,  where  there  are  no  laches. 
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Rule  24.  [85.]  (Am'd.)  Judgment  on  failure  to  answer^  where  to  he 
applied  for. 

When  the  plaintiff  in  the  action  is  entitled  to  judgment,  upon  the 
failure  of  the  defendant  to  answer  the  complaint,  and  the  relief  demanded 
requires  application  to  be  made  to  the  court,  such  application  may  be 
made  at  any  special  term,  in  the  district  embracing  the  county  in  which 
the  action  is  triable,  or  in  an  adjoining  county ;  such  application  may 
also  be  made  at  a  circuit  court  in  the  county  in  which  the  action  is 
triable.  But  when  a  reference  or  writ  of  inquiry  shall  be  ordered,  the 
same  shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order. 

Rule  25.  (New.)  Judgment  after  service  hy  publication. 
In  actions  for  the  recovery  of  money  only^  when  the  summons  has 
been  served  by  publication,  under  section  \B5  of  the  code,  no  judgment 
shall  be  entered,  unless  the  plaintiff,  at  the  time  of  making  the  applica- 
tion for  judgment,  shall  show  hy  affidavit  that  an  attachment  has  been 
issued  in  the  action^  and  levied  upon  property  belonging  to  the  defendant; 
which  affidavit  shall  contain  a  specific  description  of  stich  property,  and 
a  statement  of  its  value,  and  shall  be  attached  to  and  filed  vnth  the  affi- 
davits of  publication  ;  nor  unless  the  plaintiff  shall,  at  the  same  iime^ 
produce  and  file  with  the  clerk  an  undertaking,  with  two  sureties  to  be 
approved  by  the  court,  that  the  plaintiff  will  abide  the  order  of  the  court 
touching  the  restitution  of  any  estate  or  effects  which  may  be  directed  by 
such  judgment,  to  be  transferred  or  delivered,  or  the  restitution  of  any 
morjsy  that  may  be  collected  under  or  by  virtue  of  such  judgment,  in  case 
the  defendant  or  his  representatives  shall  apply,  and  be  admitted,  to  defend 
the  action,  and  shall  succeed  in  such  defence. 

Rule  26.  (New ;  it  was  Rule  20  of  1 852.)  Plaintiff  may  stipulate  to 
proceed  to  trial. 

Whenever  the  plaintiff  shall  have  neglected  to  bring  his  cause  to  trial 
according  to  the  practice  of  the  court,  and  the  same  shall  not  have  been 
noticed  by  the  defendant,  the  plaintiff  may,  if  he  has  not  before  stipu* 
lated,  tender  a  stipulation,  and  offer  to  pay  the  costs  to  which  the  de« 
fendant  is  entitled  up  to  that  time.. 

a.  Where  a  plaintiff  sti palates  to  try  at  the  next  circuit,  It  means  the  next 
circuit  for  which  there  is  time  to  give  a  regular  notice.  (Jackson  v.  FhanixBank, 
5  Wend.  101 ;  see  8  How.  96.) 

Rule  27.  (New ;  it  was  Rule  21  of  1862.)  Dismissing  complaint  for 
not  bringing  cause  to  trial. 

Whenever  an  issue  of  fact  shall  have  been  joined,  in  any  action,  and 
the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial  according  to  the 
course  and  practice  of  the  court,  the  defendant  may  move  for  the  dis- 
missal of  the  complaint  with  costs. 

If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the  plaintiff 
to  bring  the  action  to  trial  has  not  been  unreasonable,  the  court  shall 
permit  the  plaintiff,  on  payment  of  costs,  to  bring  the  said  action  to  trial 
at  the  next  court  where  the  same  is  triable. 
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Rule  28.  [21.]    Issues  of  fact  how  tried. 

Issues  of  fact  to  be  tried  by  the  court,  may  be  tried  at  the  circuit  or 
special  term. 

Rule  29.  [12.1     Jn'wkat  ccLses  ingtiest  may  he  taken. 
Inquests  may  be  taken  in  actions,  out  of  their  order  on  the  calendar 
in  cases  in  which  they  were  heretofore  allowed  at  the  opening  of  the 
court,  on  any  day  after  the  first  day  of  the  court,  provided  the  intention 
to  take  an  inquest  is  expressed  in  the  notice  of  trial,  and  a  sufficient 
affidavit  of  merits  shall  not  have  been  filed  and  served. 

a.  In  the  case  of  Randall  v.  Raah  (not  reported),  Mitchell,  J.,  at  special  term 
held  that  an  affidavit  of  merits  was  neceseary  to  prevent  an  inquest  in  an  action 
to  recover  possession  of  real  property  (ejectment).    See  antey  p.  848  etseq. 

6.  In  all  cases  susceptible  of  such  an  application,  the  rules  of  the  supreme 
court  relative  to  proceedings  at  circuits  should  be  construed  to  apply  equally  to 
the  trial  terms  of  the  superior  court     (Duer,  J.,  Smith  v.  Brawi,  1  Duer,  665.) 

Rule  30.  [13.]  (Am'd.)  ^Examination  of  witnesses,  how  conducted. 
Timsfor  summing  up. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side  shall  exam- 
ine or  cross-examine  a  witness,  and  one  counsel  only  on  each  side  shall 
sum  up  the  cause  ;  and  during  such  examination  the  examining  counsel 
shall  stand ;  and  the  testimony,  if  taken  down  in  writing,  shall  be  written 
by  some  person  other  than  the  examining  counsel  \  hut  the  justice  who 
holds  the  court  may  otherwise  order,  or  dispense  with  this  requirement. 

No  counsel  shall  occupy  more  than  one  hour  in  summing  up,  unless 
by  permission  of  the  court. 

Rule  31.  [23.]     Calling  Plaintiff.     Submitting  to  nonsuit. 
It  shall  not  be  necessary  to  call  the  plaintiff,  when  the  jury  return 
to  the  bar  to  deliver  their  verdict ;  and  the  plaintiff  shall  have  no  right 
to  submit  to  a  nonsuit,  after  the  jury  have  gone  from  the  bar  to  consider 
of  their  verdict. 

Rule  82.  [22.]  (Am'd.)  Submitting  to  nonsuit  or  dismissal  before 
referees,  Form  of  referee^  report.  Proceedings  on  references  other  than 
of  the  issues. 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a  non- 
suit or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his  complaint 
be  dismissed,  in  like  manner  as  upon  a  trial,  at  any  time  before  the  cause 
has  been  finally  (.ubmitted  to  the  referees  for  their  decision.  In  which 
case  the  referees  shall  report  according  to  the  fact,  and  judgment  may 
thereupon  be  perfected  by  the  defe^ant. 

Upon  a  trial  by  referees,  they  shml,  in  their  decision  and  jinal  report, 
state  the  facts  found  by  them  and  their  conclusions  of  law  separately  ;  a 
copy  of  which  shall  be  served  with  notice  of  the  judgment ;  and  the  time 
within  which  exceptions  may  be  taken  to  the  report  shall  be  computed 
from  the  time  of  such  service. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action,  upon 
the  coming  in  of  the  report  of  the  referee,  the  same  shall  be  filed,  and  a 
note  of  the  day  of  the  filing  shall  be  entered  by  tlu  clerk  in  the  proper 
book,  under  the  title  of  the  cause,  or  proceeding,  and  the  said  report  shall 
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became  ahwluie^  and  stand  as  in  all  things  confirmed^  unless  exceptions 
thereto  are  filed  and  served  within  eight  days  after  service  of  notice  of 
the  filing  the  same.  If  exceptions  are  filed  and  served  within  such  time^ 
the  same  may  be  brought  to  a  hearing  at  any  special  term  thereafter^  on 
the  notice  of  any  party  interested  therein, 

€u  The  attention  of  the  court  has  been  called  to  the  proper  construction  of  the 
82d  rule,  in  regard  to  filing  reports  of  referees  other  than  for  the  trials  of  issues^ 
I  have  consulted  with  some  of  ray  brethren,  and  we  are  of  the  opinion, — 

1.  That  all  such  reports  must  be  filed,  and  a  note  of  the  day  of  filing  be  made 
by  the  clerk. 

2.  That  in  all  cases  where  any  of  the  defendants  appear  so  as  to  be  entitled 
to  notice,  such  report  canaot  be  confirmed  until  eight  days  after  serYice  of  notiee 
of  filing  the  same. 

3.  That  all  the  parties  who  have  appeared  in  the  cause  or  proceeding,  may 
consent,  in  writing,  to  waive  the  dtlay  of  eight  days,  and  have  the  same  confirmed 
at  once. 

4.  That  in  cases  where  no  one  appears  for  the  defendant,  the  report  may  be 
presented  to  the  court  for  the  final  order  of  confirmation  and  judgment  without 
waiting  eight  days.  (Somers  y.  MUliken,  not  reported;  Ingraham,  J.,  10  Not^ 
l868.) 

RuLS  33.  [60.]  (AmM.)  Issues^  how  settled.  Issues  on  question  of 
adultery.    Motion  for  new  trial. 

In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in  §  253 
of  the  code,  if  either  party  shall  desire  a  trial  by  jury,  such  party  shall, 
within  ten  days  after  issue  joined,  give  notice  of  a  special  motion  to  be 
made  upon  the  pleadings^  that  the  whole  issue ^  or  any  specific  questions 
of  fact  involved  therein^  be  tried  by  a  jury.  With  the  notice  of  motion 
shall  be  served  a  copy  of  the  questions  of  fact  proposed  to  be  submitted  to 
the  jury  for  trials  and  in  proper  form  to  be  incorporated  in  the  order  ; 
and  the  court  or  judge  may  settle  the  issues,  or  may  refer  it  to  a  referee 
to  settle  the  issues.  Such  issues  must  be  settled  in  the  form  prescribed 
in  §  72  of  the  Code  of  Procedure. 

In  all  actions  for  a  divorce^  when  issue  is  joined  by  the  pleadings^ 
upon  the  question  of  adultery,  such  issue  shall  not  be  tried  by  a  jury 
until  the  issue  to  be  tried  shall  be  settled  in  like  manner  as  in  other 
actions,  where  issues  arising  out  of  the  pleadings  are  required  to  be  settled^ 
When  any  specific  questions  of  fact  involved  in  an  action,  or  any 
question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a  jury,  as  a 
substitute  for  a  feigned  issue,  and  has  been  tried,  or  a  reference  other 
than  of  the  whole  issue  has  been  ordered  under  §  211  of  the  code  and  a 
trial  had,  if  either  party  sh/tll  desire  to  apply  for  a  new  trial,  on  the 
ground  of  any  error  of  the  judge  or  referee,  or  on  the  ground  that  the  ver- 
dict or  report  is  against  evidence  {except  when  the  judge  directs  such 
motion  to  be  made  upon  his  minute^at  the  same  term  or  court  at  which 
the  issues  are  tried),  a  case  or  exceptims  shall  be  made,  or  a  ca^e  containing 
exceptions,  cw  the  case  may  require,  which  case  or  exceptions  shall  be 
served  and  settled  in  the  manner  prescribed  by  tlie  rules  of  court  for 
the  settlement  of  cases  aud  exceptions  in  other  cases.  Such  motions  shall 
be  made  in  the  first  instance  at  special  term  ;  and  if  neither  party  moves 
for  a  new  trial  in  such  case,  they  shall  be  deemed  to  have  acquiesced  in 
the  decision  of  the  judge  or  referee,  and  the  verdict  of  the  jury  or  report 
of  the  referee  ;  and  the  same  shall  not  be  questioned  upOn  the  final  hear- 
ing of  the  cause  or  in  any  subsequent  proceeding  therein. 
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a.  Form  of  order  of  reference  to  settle  iasuee  of  faet  preparatory  to  taking 
testimony.  Miller  v.  Wilton  (1  Barb.  222).  In  this  case  Edmonds,  J.,  settled 
the  following  order,  and  announced  it  as  the  proper  form  of  the  order  to  be 
entered  in  such  cases: — On  reading^  and  filing  the  affidavit  of  — ~,  the 
attorney  for  the  aboye-named  plaintiff  [or  defendant],  showing  that  this  cause  is 
at  issue,  and  is  in  readiness  to  take  testimony  therein,  and  proving  service  of 
notice  of  a  motion  to  settle  the  issues  of  fact  joined  therein,  and  on  hearinff  Mr. 
,  of  counsel  for  the  plaintiff,  no  person  appearing  to  oppose, — it  is  ordered 
that  the  issues  of  fact  joined  by  the  pleadings  pending  in  this  suit  between  the 
respective  parties  thereto  be  settled  pursuant  to  Kule  83,  to  the  end  that  testimony 
may  be  taken  thereon.     And  it  is  further  ordered,  that  for  the  purpose  of  settling 

the  said  issues,  the  pleadings  in  this  suit  be  referred  to  ,  as  referee,  to 

ascertain  and  settle  the  said  issues  in  the  form  of  interrogatories,  to  be  answered 
b^  the  judgment  of  the  court  thereon,  wherein  shall  be  stated  the  several  ques- 
tions of  fact  to  be  passed  upon,  the  names  of  the  parties  to  each  issue, 
and  which  party  is  to  be  considered  as  holding  the  affirmative  on  each  question 
to  be  tried.  And  it  is  further  ordered,  that  said  referee  do  summon  before 
him,  on  such  reference,  all  the  parties  entitled  to  take  testimony  in  the  cause ; 
and  that  upon  the  coming  in  and  confirmation  of  his  report^  the  testimony 
to  be  taken  in  the  cause,  shall  be  directed  and  be  confined  to  the  issues  thus 
settled. 

d.  In  suits  for  divorce  on  the  ground  of  adultery,  feigned  issues  are  only  to 
be  made  up  for  the  trial  of  the  parts  contested  by  the  pleadings.  The  allega- 
tions expressly  made  on  one  side  and  denied  on  the  other,  and  those  only,  are  to 
be  tried.  {Morrell  v.  Morrell,  3  Barb.  236.)  Accordingly,  held  that  where  the 
bill  contained  no  allegation  as  to  condonation  by  the  defendant  of  adulteries 
committed  by  the  plsintiff,  an  issue  cannot  be  framed  directing  an  inquiry 
whether,  in  case  the  plaintiff  has  been  guilty  of  adultery  since  the  intermarriage 
of  the  parties,  it  was  committed  without  the  procurement  or  connivance  of  the 
defendant  or  not,  or  had  been  forgiven  by  her  or  not.     (Id,) 

e.  The  code  has  not  rendered  it  necessarv  or  proper  that  in  actions  for  divorce 
the  question  of  alimony  should  be  submitted  to  the  jury.  The  amount  of  alimony 
and  the  proper  order  for  the  custody  and  maintenance  of  the  children,  are  mat- 
ters for  the  consideration  of  the  court.  Whether  in  an  action  for  a  divorce  the 
eourt  might  not,  under  its  general  authority  to  propose  questions  to  the  jury, 
direct  them  to  find  specially  the  value  of  defendant's  property,  with  a  view  to 
use  such  finding  as  one  of  the  elements  to  be  afterwards  considered,  in  connection 
with  other  circumstances,  in  determining  what  alimony  should  be  awarded  to 
the  plaintiff, — auery  f  The  amount  of  alimony  to  be  awarded  upon  granting  a 
divorce  is  within  the  sound  discretion  of  the  court;  and  alimony  may  be  made 
to  commence  from  the  filing  of  the  complaint  In  an  action  for  a  divorce  on  the 
ground  of  adultery,  the  defendant,  after  verdict  against  him  upon  the  issue  of 
orimioalty,  should  be  permitted  to  produce  proofs ;  and  either  upon  a  reference 
or  upon  a  hearing  before  the  court,  should  be  allowed  to  show  such  facts  as  are 
proper  to  be  considered  in  determining  the  amount  of  alimony,  the  time  when 
it  should  commence,  &c.  The  defendant  may  be  required  to  give  security  for 
the  payment  of  alimony  by  lien  on  his  real  estate.  A  wife  to  whom  a  divorce  a 
vinculo  is  granted,  for  the  adultery  of  her  husband,  is,  notwithstanding,  entitled 
to  dower  upon  his  death.  The  court  cannot  require  the  release  of  her  dower- 
right  as  a  condition  of  granting  a  divorce,  nor  impose  the  execution  of  such  a 
release  upon  her  peremptorily.  It  seems  that  the  award  of  alimony  is  subject 
to  modification  from  time  to  time  as  may  be  just,  and  that  leave  should  be  given 
in  the  decree  to  apply  for  such  modification  as  the  changing  circumstances  of  the 
parties  may  render  just.     (Forrest  y,  Forrest,  3  Abb.  144.) 

/.  In  an  action  by  a  husband  ngainst  his  wife  for  a  divorce  on  the  ground  of 
adultery,  the  defendant  cannot  set  up  a '*  counter-claim ''  for  a  separation  on  the 
ground  of  cruel  and  inhuman  treatment.  Where  on  motion  to  confirm  the  report 
of  a  referee  in  an  action  for  divorce  on  the  ground  of  adultery,  it  did  not  appear 
by  the  moving  papers  that  a  jury  trial  had  been  waived  and  consent  to  the  ref- 
erence had  been  ffiven  in  writtiig  and  filed,  as  required  by  section  266  of  the 
code,~held,  that  toe  reference  was  irregular,  and  the  motion  must  be  denied. 
{Diddell  v.  JHddell,  id.  1 67.) 
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a .  In  an  aetioB  for  a  diYoroe  on  thegroimcl  of  adultery,  in  which  iBsaea  are 
raised  by  the  pleadings  themselyes,  it  is  now  not  necessary  to  frame  issnes  for 
jury  trial,  but  the  issues  joined  by  the  pleadings  may  be  tried ;  since  the  ameod« 
ment  in  1862  of  section  268  of  the  code,  section  72,  which  provides  that  "  where 
the  power  now  exists  to  order  a  feigned  issue,  Ac,  an  order  for  the  trial  may  be 
made,  dc.,''  can  have  no  application  to  an  action  for  divorce  for  adultery,  in  which 
an  issue  of  fact  is  raised  by  the  pleadings.  {Parker  v.  Parker,  id.  478;  see  16 
How.  296.)    See,  however,  the  amendment  to  this  rule. 

RuLB  34.  [15,]  (Am'd.)  Settling  case^  exceptions,  and  ^cicU  ver* 
diets. 

Whenever  it  shall  be  intended  to  move  for  a  neto  trial  (except  for  irreg- 
ularity, surprise,  or  upon  the  minutes  of  the  judge,)  or  to  review  by  appeal^ 
or  otherwise,  a  trial  by  a  jury,  by  the  court,  or  by  referees,  a  case^  or  excep- 
tions, or  case  containing  exceptions,  as  may  be  proper  and  the  party  mayelect^ 
shall  be  prepared  by  the  party  intending  to  make  the  motion,  or  to  review 
the  tried,  and  a  copy  thereof  shall  be  served  on  the  opposite  party  within 
ten  days  after  the  trial  if  by  a  jury,  or  after  written  notice  of  the  filing 
of  the  decision  or  report  if  the  trial  be  by  the  court  or  by  referees ;  and 
the  party  served  may  within  ten  days  thereafter  propose  amendments 
thereto  and  serve  a  copy  on  the  party  proposing  the  case  or  exceptions, 
who  may  then  within  four  days  thereafter  serve  the  opposite  party  with 
a  notice,  that  the  case  or  exceptions  with  the  proposed  amendments  will 
be  submitted  at  a  time  and  place  to  be  specified  in  the  notice,  to  the 
justice  or  referee  before  whom  the  cause  was  tried,  for  settlement.  The 
justice  or  referee  shall  thereupon  correct  and  settle  the  case,  as  he  shall 
deem  to  consist  with  the  truth  of  the  facts.  The  time  for  settling  the 
case  must  be  specified  in  the  notice,  and  it  shall  not  be^less  than  four 
nor  more  than  twenty  days  after  service  of  such  notice.  The  Hues  of 
the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 

Cases  reserved  for  argument,  and  special  verdicts,  shall  be  settled  in 
the  same  manner. 

b.  Where  an  exception  is  taken  at  the  trial,  the  party  may  make  a  case  pre 
aenting  such  exception.     (Huff  v.  Befinett,  2  Sand.  708.) 

c.  £xceptionB  will  only  lie  to  review  a  decision  made  at  the  trial  of  the  cause; 
and  if  it  be  so  framed  as  to  show  that  the  exception  was  taken  to  a  question  in 
banc  made  after  the  trial,  an  appellate  court  cannot  look  into  it-  (Onondaga  Co. 
Mut.  In*.  Co.  V.  Minard,  2  Corns.  98.) 

d.  Exceptions  should  give  a  plain  and  concise  statement  of  the  facts  out  of 
which  the  questions  of  law  arise;  and  the  evidence  should  not  be  set  forth  in 
detached  and  scattered  parcels.     (Price  v.  Powell,  3  Coma.  98.) 

e.  The  practice  of  inserting  the  judge's  charge  in  extenso,  in  exceptions,  is 
improper.     (Bulkeley  v.  Keteltas,  4  Sand.  450.) 

/.  The  time  to  make  and  serve  exceptions  to  the  decision  of  the  referees,  or 
to  make  and  serve  a  case,  may  be  extended  either  by  order  of  the  court  or  by 
consent  of  the  adverse  party.  But  a  consent  to  the  extension  of  the  time  to  make 
and  serve  a  case,  does  not  extend  the  time  to  except  to  the  decision.  (See,  ante, 
page  862  e.)  Whether  or  not  the  court  will  permit  exceptions  to  the  decision  to 
DC  filed  after  the  expiration  of  the  time  allowed  therefor,  is  a  matter  restinff  in 
discretion ;  and  the  decision  on  an  application  to  file  exceptions  after  the  time 
therefor  has  elapsed,  is  not.the  subject  of  an  appeal  to  the  court  of  appeals. 
(King  v.  Merchants*  Exchange  Co.,  1  Selden,  547.)  An  order  for  time  to  make  a 
case,  is  not  a  stay  of  proceedings.     (Huff  v.  Bennett,  2  Code  Rep.  189.) 

g.  An  application  for  a  re-settlement  of  a  case  must  be  made  to  a  justice  of 
the  supreme  court  at  special  term,  notwithstanding  an  appeal  is  pending  in  the 
court  of  appeals;  and  it  is  not  necessary  to  apply  first  to  the  cotirt  of  appeals  to 
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Lave  tbe  oanse  remitted  to  the  sopreme  court  before  making  snch  application. 
(  WHtbeek  t.  Waine,  8  How.  488 ;  Liftlie  v.  Bniffiny  3  id.  250.)  It  is  too  late  after 
the  decision  of  an  appeal,  to  move  for  a  re-settlement  of  the  case.  (Msh  t.  Wood, 
a  Abb.  419 ;  JMch  v.  Livingston,  1  How.  410.) 

Rule  35.  [16.]  Case,  how  waived  and  when  deemed  settled. 
If  tlie  party  shall  omit  to  make  a  case  within  the  time  above  limited, 
he  shall  be  deemed  to  have  waived  his  right  thereto  ;  and  when  a  case 
is  made,  and  the  parties  shall  omit,  within  the  several  times  above  limited, 
the  one  party  to  propose  amendments,  and  the  other  to  notify  an  appear- 
ance before  the  justice  or  referee,  they  shall  respectively  be  deemed,  the 
former  to  have  agreed  to  the  case  as  proposed,  and  the  latter  to  have 
agreed  to  the  amendments  as  proposed. 

Rule  36.  [24.]  (AmM.)  Exceptions,  what  to  contain.  Amendments, 
how  to  be  marked. 

Exceptions  shall  only  contain  so  much  of  the  evidence  as  may  be 
necessary  to  present  the  questions  of  law  upon  which  the  same  were 
taken  on  the  trial ;  and  it  shall  be  the  duty  of  the  justice,  upon  settled- 
men  t,  to  strike  out  all  the  evidence  and  other  matters  which  shall  not 
have  been  necessarily  inserted. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions,  the  party 
proposing  such  case  or  exceptions  shall,  be/ore  submitting  the  same  to  the 
judge  or  justice  for  settlement,  mark  upon  the  several  amendments  his 
proposed  allowance  or  disallowance  thereof, 

a.  The  office  of  an  exception  is  to  enable  the  judge  on  the  trial  to  know  and 
correct,  if  he  desires  it,  his  ruling  on  the  precise  point  complained  of  An  excep- 
tion to  the  "  whole  charge,"  containing  several  propositions,  is  too  broad  if  any 
part  of  the  charge  is  right;  and  the  addition  in  ine  exception,  '*and  each  part  of 
It,"  does  not  make  it  sufficiently  specific  (Jones  v.  Osgood,  2  Selden,  238 ;  Cold- 
loell  V.  Murphy y  1  Kernan,  416  ;  Decker  v.  Matthews^  2  fcernan,  313.)  And  where 
the  exception  is  so  vague  that  the  appellate  court  cannot  determine  whether  it 
is  to  the  award  of  judgment  or  to  the  manner  of  giving  it,  it  will  be  disregarded 
as  too  general  (Sands  v.  Church,  2  Selden,  347  ;  Hunt  v.  Mayhee,  8  ih.  266);  and 
an  exception  is  bad  for  want  of  particularity,  which  says,  ^  To  which  charge  the 
defendant's  counsel  excepted."  (Fitch  v.  Livingston,  7  How.  410.)  If  it  appear 
each  rec^uest  or  offer  was  sepnrately  passed  upon  and  each  ruling  excepted  to,  it 
is  sufficient    (Lunckel  v.  Wiles,  1  Kernan,  420.) 

b.  A  stipulation  to  the  effect  that  the  finding  and  decision  of  the  judge  in  a 
cause  tried  without  a  jury,  "shall  be  considered  as  having  been  duly  excepted 
to,"  will  not  be  regarded  as  equivalent  to  an  exception.  (Stsphens  v.  Reynolds, 
8  Selden,  454.) 

c.  A  general  objection  to  the  admissibility  of  evidence,  is  sufficient  where  the 
objection  could  not  have  been  obviated  on  the  trial  (Merritt  v.  Seaman,  2 
Selden,  168) ;  but  a  party  is  not  at  liberty  to  start  a  question  on  a  motion  for  a 
new  trial,  or  in  a  court  of  review,  which,  had  it  been  mentioned  on  the  trial, 
might  have  received  a  satisfactory  answer.  (Henry  v.  Salina  B'k,  1  Coms.  87 ; 
Mabbett  y.  White,  2  Kernan,  442;  Jarovm  v.  Cayuga  R.  R.  Co.,  id.  486.) 

d  After  argument  and  judgment,  it  is  too  late  to  alter  exceptions  in  the  cause. 
(Fitch  V.  Livingston,  7  How.  410 ;  and  see  2  Abb.  419.) 

e.  Exceptions  need  not  be  authenticated  by  the  signature  or  seal  of  the  judge. 
(Zabriskie  v.  Smith,  1  Kernan,  480.) 

Rule  37.  [17]  (Am'd.)  Filing  case  or  exceptions.  Order  declaring 
ca^e  abandoned. 

^Yhere  a  party  makes  a  esse  or  exceptions,  he  shall  procure  the 
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same  to  be  filed  within  ten  days  after  the  same  shall  be  settled,  or  it 
shall  be  deemed  abandoned. 

And  on  filing  affidavit  that  suck  case  or  exceptions  has  not  been  filed^ 
and  showing  the  tinie  of  the  settlement  thereof^  and  thai  more  than  ten 
days  his  elapsed  from  the  time  of  such  settlement^  an  order  of  course  m^y 
he  enteredy  declaring  the  same  abandoned,  and  the  party  may  proceed  a* 
if  no  case  or  exceptions  had  been  mxide, 

a.  The  court  may  order  exceptions  to  the  report  of  a  referee,  to  be  filed  nunc 
pro  tunc,  after  the  ten  daya  fixed  by  the  court    (Sheldon  y.  Wood,  14  How.  18.) 

Rule  38.  (New.)   Statement  of  facts  on  appeal  to  Court  of  Appeals. 

A  party  desiring  to  appeal  to  the  court  of  appeals^  in  an  action  tried 
by  the  court  or  referees,  may  have  the  facts  upon  which  the  decision  of 
the  general  term  was  based,  settled  for  the  purposes  of  such  appeal ;  aiui 
for  the  purpose  of  such  settlement  the  party  shall,  within  twenty  days 
after  notice  of  the  judgment,  propose  and  serve  upon  the  opposite  party 
such  a  statement  of  the  facts  as  he  deems  proper. 

The  party  upon  whom  such  statement  is  served  may,  within  twenty 
days  after  such  service,  prepare  such  amendments  to  the  statement  as  he 
may  deem  proper,  which  amendments  shall  be  in  writing  and  served  on 
the  moving  party.  The  party  preparing  the  original  statement  may  give 
eight  days^  notice  that  the  statements  and  amendments  will  be  presented 
for  settlement  to  the  justice  who  delivered  the  opinion  in  the  case,  or,  if  no 
opinion  was  delivered,  to  the  presiding  justice  of  the  court.  Such  justice 
shall  settle  the  facts  ;  and  upon  the  statement,  as  settled  by  him,  he  shall 
endorse  an  order  that  the  statement  be  attached  to  the  judgment  roll. 

Rule  39.  [25]  (Ara'd.)  Arguments  and  motions,  how  noticed,  and 
defaults  tliereon.  Orders  to  show  cause,  when  granted  and  how  return- 
able, A  stay  of  proceedings.  Irregularities  to  be  stated.  Judgment  in 
divorce  cases. 

All  questions  for  argument,  and  all  motions,  shall  be  brought  before 
the  court  on  a  notice,  or,  when  a  notice  less  than  eight  days  is  prescribed 
by  the  judge  or  court  under  §  402  of  the  code,  by  an  order  to  show  cause; 
and  if  the  opposite  party  shall  not  appear  to  oppose,  the  party  mab'ng 
the  motion  or  obtaining  the  order,  shall  be  entitled  to  the  rule  or  judg- 
ment moved  for,  on  proof  of  due  service  of  the  notice  or  order  and 
papers  required  to  be  served  by  him,  unless  the  court  shall  otherwise 
direct. 

Such  order  to  show  cause  shall  only  be  granted  when  a  special  reason 
for  a  notice  less  than  eight  days  appears  on  the  papers  presented,  and  the 
party  shall,  in  his  affidavit,  state  the  present  condition  of  the  action,  and 
whether  at  issue,  aiid  the  time  appointed  for  holding  the  next  circuit  in 
the  county  where  the  action  is  triable.  The  order  shall  also  {except  in 
the  first  judicial  district)  be  returnable  only  before  the  judge  who  grants 
it,  or  at  a  special  term  appointed  to  be  held  in  the  district  in  which  such 
judge  resides. 

No  order  served  after  the  action  shall  have  been  noticed  for  trial,  if 
served  within  ten  days  of  the  circuit,  shall  have  the  effect  to  stay  the  pro- 
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ceedings  in  the  action  unless  made  at  the  circuit  where  such  <ietion  is  to 
be  tried^  or  by  the  judge  who  is  appointed  or  is  to  hold  such  circuit. 

And  when  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  the  con- 
sent of  the  adverse  party,  shall  not  extend  to  a  complaint  for  a  divorce. 

d.  On  a  motion  to  Bet  aside  proceedings  for  irregalnrity,  the  court  will  regard 
only  such  irregularitiet  as  are  pointed  oat  by  the  papers  on  which  the  motion  is 
founded.  (Baxter  v.  Arnold,  9  How.  445.)  *'  Where  there  are  several  grounds 
on  which  a  motion  may  be  granted,  those  on  which  the  movinii^  party  means  to 
rely  must  be  distinctly  stated,  either  in  the  notice  or  in  the  affidavits  that  accom- 
pany^ it;  and  to  the  grounds  thus  stated  the  party  will  be  confined  upon  the 
nearing.  I  consider  this  to  be  the  established  practice ;  and  the  rule  is,  in  itself, 
80  reasonable  and  just,  that  I  have  no  inclination  to  depart  from  it"  (Duer,  J., 
Bowman  v.  Sheldon,  5  Sand.  660) ;  and  in  that  case  the  judge  added,  "  If  thera 
were  no  other  ground:}  for  the  denial  of  the  motion,  than  the  preliminary  objec- 
tion that  the  grounds  of  ihe  motion  did  not  appear  on  the  motion  papers,  I 
should  give  the  moving  party  leave  to  renew  the  motion  on  amended  papers." 

b.  The  notice  of  motion  in  the  ease  does  not  specify  the  irregularity  com- 
plained of;  and  therefore  the  plaintiff  (the  moving  party)  cannot,  consistently 
with  the  settled  practice,  avail  himself  of  the  objecUon  to  the  plaintiff's  proceed* 
ings.     (Roche  v.  Ward^  T  How.  416.) 

e,  **  The  notice  of  motion  cootaiDS  no  notice  that  a  feigned  issue  would  be 
asked  for,  but  the  notice  does  state  tkat '  they  will  ask  for  such  further  or  other 
relief  as  the  court  may  grant'  Relief  has  sometimes  been  granted  on  a  notice 
as  general  as  this ;  but  I  am  inclined  to  believe  that  it  wo^d  tend  to  prevent 
sarprise,  if  the  court  would  not  listen  to  a  prayer  until  the  petitioner  had  dis- 
covered and  is  able  to  give  notice  of  what  he  wants."  (Mann  v.  Broohi,^  How. 
467.) 

d.  Motion  to  set  aside  for  irregularity,  must  be  made  within  one  year. 
(8  How.  812.) 

RuLB  40.  [2 7  J  (Am'd.)  Enumreated  motions.  Non  enumerated 
motions.    Contested  motions^  where  to  be  heard. 

Enumerated  motions  are,  motions  arising  on  special  verdict ;  issues 
of  law ;  cases;  exceptions  ;  appeals  from  orders  sustaining  or  overruling 
demurrers  ;  appeals  from  an  inferior  court ;  and  appeals  by  virtue  of 
§  848  of  the  code. 

Non-enumerated  motions  include  all  other  questions  submitted  to 
the  court,  and  shall  be  heard  at  special  term,  except  when  otherwise 
directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing  at  any 
special  term  held  at  the  same  time  and  place  with  a  circuit,  except  in 
actions  upon  the  calendar  for  trial  at  such  circuity  and  in  which  the  hear^ 
ing  of  the  motion  is  necessary  to  the  disposal  of  the  cause,  and  except 
also  that,  in  counties  in  which  no  special  term  distinct  from  a  circuit  is 
appointed  to  be  held,  motions  in  actions  triable  in  any  such  county  may 
be  noticed  and  brought  on  at  the  time  of  holding  the  circuit  and  special 
term  in  the  county  in  which  such  actions  are  triable, 

e.  **  A  motion  for  a  reference  in  an  action,  held  to  be  a  non-enumerated  motion. 
(Conway  v.  Bitehins,  tf  Barb.  886.) 

/.  The  motion  for  a  new  trial  on  the  merits,  is  not  a  non-enumerated  motion. 
(ElUworth  V.  OoodiTM,  8  How.  4;   Van  Schaick  v.  TFiinwe,  ib.  7.) 

g.  "  I  am  satiefied  that  an  appeal  from  an  order  appointing  an  administrator 
ia  a  calendar  cause."    (Strong,  J.,  Brocktoay  v.  Jewett,  16  Barb.  593.) 
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a.  [An  appeal  from  an  order  parsnant  to  section  849  is  a  non-enumerated  mo- 
tion, and  on  snch  an  appeal  the  coart  does  not  require  the  papers  to  be  printed, 
but  each  member  of  the  court  should  be  furnished  with  a  copy  of  the  papers  on 
which  the  appeal  is  foanded,  and  such  eopies  should,  to  facilitate  reference,  have 
the  folios  marked  in  the  margin.] 

6.  In  the  saperior  court  all  cases  of  appeal  from  decisions  overmting  or  allow- 
inff  demurrers  are  eonsidered  enumerated  motions,  and  are  to  be  plaoed  on  the 
calendar  for  argument;  and  the  same  papers  are  to  be  printed,  served,  and  fur- 
nished, as  are  required  in  other  calendar  causes  at  the  general  term.  {^KeynoldM 
V.  Trumatiy  4  Sand.  704.) 

See  Code,  ss.  400,  401. 

RuLi  41.  [34.]  (Am'd.)  Filing  noiei  of  isme.  General-term  calen* 
dar.    Date  of  tame. 

Notes  of  issue  for  the  general  term  sball  be  filed  eight  days  before 
the  commeDcement  of  the  couit  at  whicb  the  causes  may  be  noticed. 
The  clerk  shall  prepare  a  calendar  for  the  general  term,  and  cause  tbe 
same  to  be  printed  for  each  of  the  justices  holding  the  court.  Appeals 
shall  be  placed  on  the  calendar,  according  to  the  date  of  tbe  service  of 
the  notice  of  appeal ;  and  other  cases  as  of  the  time  when  the  question 
to  be  reviewed  arose. 

See  16  How.  225,  and  as  to  Kings  county.  Laws  1859,  ch.  212. 

BuLS  42.    [28.]     Enumerated  moiionSy  how  noticed.    Papers  io  be 
fumuhed.    And  hy  whorn^ 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  term  by 
either  party. 

The  papers  to  be  furnished  on  such  motions,  shall  be  a  copy  of  the    ^ 
pleadings,  when  the  question  arises  on  the  pleadings,  or  any  part  thereof    -i^ 
or  of  such  parts  only  as  relate  to  the  question  raised  by  the  demurrer^     '^|/ 
a  copy  of  the  special  verdict,  return  or  other  papers  on  which  the  ques-    i  f 
tion  arises ;  and  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
serve  a  copy  on  the  opposite  party,  except  upon  trial  of  issues  of  law,  at 
least  eight  days  before  the  time  the  matter  may  be  noticed  for  argument. 
If  the  p«rty  whose  duty  it  is  to  furnish  the  papers  shall  neglect  to  do  so,  ^ 

the  opposite  party  shall  be  entitled  to  move,  on  affidavit  and  notice  of  A 

motion,  that  the  cause  be  struck  from  the  calendar  (whichever  party     * ^  V  i 
may  have  noticed  it  for  argument),  and  that  judgment  be  rendered  in 
his  favor ;    provided,  however,  that  in  mortgage  and  partition  cases, 
where  the  plaintifi^'s  rights  are  not  contested,  no  copies  of  pleadings  need 
be  furnished  to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff  when  tbe  question 
arises  on  special  verdict,  and  by  the  party  demurring  in  cases  of  demurrer, 
and  in  all  other  cases  by  the  party  making  the  motion.* 

ft  Where  the  party  whose  duty  it  is  to  furnish  the  papers  neglects  to  do  so, 
the  opposite  party  should  move  to  have  the  cause  struck  from  the  calendar;  he 
eannot  raise  the  objection  when  the  cause  is  called  to  be  heard.  "  The  cause  being 
on  the  calendar,  and  moved  to  be  brought  on  to  hearing  on  notice  duly  served 
on  the  opposite  party,  the  court  will  not  hear  an  objection  to  the  regularity  of 
the  proceedings  m  that  stage  of  the  cause.  If  irregularly  noticed  and  placed  on 
the  calendar,  the  party  objecting  has  a  right  to  move  to  strike  the  cause  there- 
from ;  and  then  all  the  facts  will  appear,  enabling  the  court  to  decide  under* 
standingly.  The  object  of  the  court  is  to  avoid  discussions  as  to  the  regularity 
of  the  proceedings  when  the  cause  is  called.  The  decision  in  16  Johns.  2,  pro- 
ceeds upon  this  principle,  and  the  case  in  6  Cow.  609,  is  not  at  variance  with  it.*' 
(Sutherland,  J.,  Tbwnsend  v.  Wheeler,  4  Wend.  197.) 
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EtTLE  43.  [29.]  (Am'd.)  Papers  to  he  furnished  an  appeal^  and  by 
ichom.  To  heprinM,  Points  to  he  served.  Striking  cause  from  calendar. 
Cases  under  s.  372. 

When  an  appeal  is  noticed  for  a  general  term,  in  cases  embraced  in 
chapter  3  of  title  11  of  the  code,  and  of  §  348  of  the  code,  the  appellant 
shall  furnish  the  papers  for  the  court,  which  consist  of  a  copy  of  the 
judgipent  roll,  together  with  a  case,  stating  the  time  of  the  commence- 
ment of  the  suit,  and  of  the  service  of  the  respective  pleadings,  the 
names  of  the  original  parties  in  full,  the  change  of  parties,  if  any  has 
taken  place  pending  the  suit,  to  which  shall  be  added  the  opinion  of  the 
court  below,  or  an  affidavit  that  no  opinion  in  writing  was  given^  or  if 
given,  that  a  copy  could  not  he  procured.  At  the  commencement  of  the 
argument  the  appellant  shall  furnish  a  printed  copy  of  the  papers  to  each 
of  the  judges,  together  with  a  printed  copy  of  the  points  on  which  he  in- 
tends to  rely,  with  a  reference  to  the  authorities  which  he  intends  to  cite ; 
and  he  shall  also  deliver  to  the  attorney  of  the  adverse  party,  at  least  eight 
days  before  the  first  day  of  the  term,  three  printed  copies  of  the  said  papers. 
And  at  the  commencement  of  the  argument,  each  party  shall  serve  upon 
his  adversary  a  printed  copy  of  hi^  points  and  authorities  on  which  he 
intends  to  rely.  In  case  the  appellant  neglects  so  to  furnish  to  the  adverse 
party  the  said  number  of  copies  of  the  papei's,'  the  latter  shall  be  entitled 
to  move,  on  aiSidavit  and  notice  of  motion,  for  the  earliest  practicable 
day  in  term  for  hearing  non-enumerated  motions,  that  the  cause  be 
stncken  from  the  calendar  (whichever  party  may  have  noticed  it  for 
argument),  and  that  judgment  be  rendered  in  his  favor. 

When  a  case  is  agreed  upon  by  the  parties,  according  to  §  372  of 
the  code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument, 
duly  printed,  as  in  cases  of  appeal. 

EuLE  44.  [77.]  Appeal  from  surrogate's  decision.  Petition,  Answer 
to  petition.  Order  to  answer  petition.  Guardian,  ad  litem,  how  appointed. 
Order  to  deliver  copy  petition.    Appellant  to  furnish  papers. 

On  an  appeal  to  this  court  from  the  order,  sentence,  or  decree  of  a 
surrogate's  court,  the  party  appealing  shall  file  a  petition  of  appeal, 
addressed  to  this  court,  with  the  clerk  of  the  county  in  which  the  order, 
sentence,  or  decree  appealed  from  was  made,  within  fifteen  days  after  the 
appeal  is  entered  in  the  court  below,  or  the  appeal  shall  be  considered  as 
waived ;  and  any  party  interested  in  the  proceedings  in  the  court  below 
may  thereupon  apply  to  this  court,  ex  parte,  to  dismiss  the  appeal  with 
costs.  The  petition  of  appeal  shall  briefly  state  the  general  nature  of  the 
proceedings,  and  of  the  sentence,  order,  or  decree  appealed  from,  and 
shall  specify  the  part  or  parts  thereof  complained  of  as  erroneous ;  except 
where  the  whole  sentence,  order,  or  decree  is  alleged  to  be  erroneous,  in 
which  case  it  shall  be  sufficient  to  state  that  the  same  and  every  part 
thereof  is  erroneous.  And  where  the  appeal  is  from  a  sentence 
or  decree  on  the' settlement  of  the  accounts  of  an  executor,  administrator, 
or  guardian,  if  the  appellant  wishes  to  review  the  decision  as  to  the 
allowance  or  rejection  of  any  particular  items  of  the  account,  such  items 
shall  be  specified  in  the  petition  of  appeal ;  or  the  allowance  or  disallow- 
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ance  of  any  such  items  shall  not  be  considered  a  sufficient  ^ouDd  for 
reversing  or  modifying  the  sentence  or  decree  appealed  from.  The 
respondent,  in  his  answer  to  the  petition  of  appeal  in  such  cases,  may 
also  specify  any  items  in  the  account,  as  to  which  he  supposes  the  sen- 
tence or  decree  is  erroneous  as  against  him  and  in  favof  of  the  appellant* 
And  upon  the  hearing  of  the  parties  upon  such  appeal,  the  sentence  or 
decree  may  be  modified  as  to  any  such  items,  in  the  same  manner  as  if 
a  cross-appeal  had  been  brought  by  such  respondent.  The  appellant 
may  have  an  order  of  course,  that  the  respondent  in  the  petition  of  appeal 
answer  the  same  within  twenty  days  after  the  service  of  a  copy  of  the 
petition  of  appeal  and  notice  of  the  order,  or  that  the  appellant  be  heard 
ex  parte.  And  where  the  respondent  is  an  adult,  upon  filing  an  affidavit 
of  such  service  upon  the  attorney  of  the  respondent,  if  he  has  appeared 
either  in  this  court,  or  in  the  court  below  by  an  attorney  of  this  court, 
or  upon  the  surrogate  if  he  has  not  appeared  by  such  attorney,  and  that 
no  answer  to  the  petition  of  appeal  has  been  received,  the  appellant  may 
have  an  order  of  course  that  the  appeal  be  heard  ex  parte  as  against  such 
respondent.  Where  the  respondent  is  a  minor,  if  he  does  not  procure 
a  guardian  ad  litem  upon  the  appeal,  to  be  appointed  within  twenty  days 
after  the  filing  of  the  petition  of  appeal,  the  app<>llant  may  apply  to  a 
justice  of  this  court,  ex  parte,  for  the  appointment  of  such  guardian.  And 
if  the  minor  has  appeared  by  his  guardian  ad  litem  in  this  court,  the 
appellant  may  have  an  order  of  course  that  the  guardian  ad  litem  of  the 
respondent  answer  the  petition  of  appeal  within  twenty  days  after  service 
of  a  copy  thereof  and  notice  of  the  order,  or  that  an  attachment  issue 
against  such  guardian.  When  a  petition  of  appeal  is  filed,  if  it  has  not 
been  served  on  the  adverse  party,  the  respondent  may  have  an  order  of 
course,  that  the  appellant  deliver  a  copy  of  the  petition  of  appeal  to  the 
attorney,  or  to  the  guardian  ad  litem  of  the  respondent,  within  ten  days 
after  the  service  of  notice  of  such  order,  or  that  the  appeal  be  dismissed ; 
and  if  the  same  is  not  delivered  within  the  time  limited  by  such  order, 
the  respondent,  upon  due  notice  to  the  adverse  party,  may  apply  at  a 
special  term  to  dismiss  the  appeal  with  costs.  Upon  the  hearing  of  any 
such  appeal  as  is  referred  to  in  this  rule,  it  shall  be  the  duty  of  the 
appellant  to  furnish  the  court  with  a  copy  of  the  petition  of  appeal,  and 
of  the  answer  thereto,  if  an  answer  has  been  received,  and  a  copy  of  the 
proceedings  below,  including  a  copy  of  the  appeal  as  entered. 

a.  Appeals  from  Burrogates'  decrees  pending  before  circuit  judges  on  the  first 
Monday  of  July,  1847,  were  special  proceedings,  and  were  not  transferred  to  the 
flupreme  court,  either  by  the  constitution  or  the  judiciary  act;  but  they  might 
be  transferred  by  special  order  of  the  court    {Butler  v.  Benson,  1  Barb.  526.) 

h.  Upon  an  appeal  from  a  surrogate's  decree,  the  papers  necessary  to  be 
furnished  to  the  court  are,  the  copy  of  the  surrogate  s  return,  copies  of  the 
petition  of  appeal  and  answer,  and  a  copy  of  the  points.  (Halsey  y.  VanAmringe, 
6  Paige,.  12.) 

e.  Before  the  code,  if  the  appeal  was  not  taken  within  the  time  limited  by 
statute  (2  R.  S.  608  to  611),  the  right  of  appeal  was  lost  (Brofison  v.  Ward,  3 
Paige,  189.)    It  is  presumed  the  law  is  still  the  same. 

d.  An  appeal  from  a  surrogate's  order  admitting  or  refusing  to  admit  a  will 
to  probate,  should  in  the  first  instance  be  heard  at  general  term.  (  Watts  v.  Aikin^ 
4  How.  489.) 

€,  A  surrogate  will  be  compelled  to  make  a  return  to  an  appeal  within  a 
reaaonable  time  (no  time  being  fixed  by  statute  or  rule),  by  an  order  of  the  ooiirt^ 
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on  pain  of  attaohroent  (^Oardner  ▼.  Brovni,  5  How.  351.)  Ao  objection  that  hie 
fees  have  not  been  paid,  is  of  no  ayail  where  it  appears  they  were  offered  to  be 
paid  when  ascertained.    {lb.) 

a.  The  petition  of  appeal  shonld  name  the  persons  intended  to  be  made 
respondents,  and  should  pray  that  they  answer  the  petition.  {Jfellett  v.  Rathbun, 
4  Paige,  102.)  It  should  be  entitled  m  the  appeal  (Gardner  v.  Gardner^  5  Paige, 
170) ;  and  all  parties  to  the  proceedings  before  the  surrogate,  interested  in  sus- 
taining or  defeating  the  decree  appealed  from,  should  be  made  parties  to  the 
appeal  (Gilehri$t  y.  ReOf  9  Paige,  66);  and  a  party  affected  by  the  appeal,  but 
not  a  party  thereto,  may  have  the  same  so  modified  as  not  to  prejudice  his 
rights.    {Gardner  v.  Gardner,  supra.) 

b.  Where  an  appeal  is  taken  from  an  order  of  the  surrogate,  and  the  petition 
of  appeal  is  filed  within  the  time  prescribed  by  the  rules  of  court,  an  application 
to  the  court  under  the  rule  to  dismiss  the  appeal,  by  a  party  whose  interest  is 
affected  by  the  appeal,  but  who  has  not  been  made  a  party  to  the  petition  of 
appeal,  must  be  made  upon  notice.  That  rule  only  authorises  an  ez-parte  appli' 
cation  to  be  made  to  dismiss,  where  the  petition  of  appeal  has  not  been  filed  in 
time ;  not  where  any  of  the  proper  parties  have  been  omitted  in  the  peiition. 
{Suffem  v.  Lawrence,  5  How.  129;  2  Code  Rep.  69.) 

c.  The  court  may  extend  the  time  to  file  the  petition  of  appeal.  {HalBey  v. 
Van  Amringe,  4  Paige,  279.) 

d.  Appeals  to  the  supreme  court  from  the  decrees  or  orders  of  surrogates,  are 
left  to  be  governed  by  the  law  in  force  previous  to  the  code,  as  well  in  respect 
to  costs  and  fees  as  in  other  particulars.  The  supreme  court,  therefore,  has  the 
power  to  award  costs  against  either  party,  and  the  costs  are  to  be  regulated  by 
the  fee-bill  applicable  to  the  former  court  of  chancery.  {Brochway  v.  Jetoeit,  16 
Barb.  690.) 

e.  Such  costs  may  be  taxed  by  any  judge  of  the  supreme  court,  at  any  place 
within  the  State ;  and  as  the  application  for  taxation  is  a  motion,  it  is  not  limited 
by  section  401.    {lb.) 

f.  Appeal  from  an  order  of  a  surrogate  is  a  calendar  cause.  It  should  be  so 
treated  m  the  taxation  of  costs.    {lb.) 

g.  From  an  order  of  a  surrogate  appointing  an  administrator,  separate  appeals 
should  not  be  brought  by  parties  opposing  such  appointment,  as  next  of  kin, 
whose  interests  and  rights  are  the  same,    {lb) 

K  Where  several  parties  to  a  proceeding  before  a  surrogate,  appeal  by 
different  attorneys  who  are  partners,  they  are  entitled  to  only  a  single  bill  of 
costs ;  and  the  fact  that  the  appellate  court  decides  in  each  appeal  that  the  order 
appealed  from  be  reversed  with  costs,  will  not  prevent  the  application  of  this 
rule.    (lb.) 

t.  The  compensation  for  the  printed  papers  furnished  the  courts  is  limited  to 
the  disbursement  for  the  printlnet.     (lb,) 

j.  In  Wewr  v.  Marvin  (7  How.  182;  8.  C,  14  Barb.  876),  it  was  held  that 
appeals  from  all  decreps  or  sentences  of  surrogates  should  be  first  heard  at 
general  term.  In  that  case,  however,  the  court  (Wright^  J.),  at  the  request  of 
both  parties,  heard  the  appeal  at  special  term. 

See  note  to  section  818  of  the  code. 

KuLB  46.  [31.]  (Am'd.)     Points  on  motions.     Discussion  on  facts. 
In  all  enumerated  motions y  each  party  shall  briefly  state  upon  his 

printed  points,  the  leading  facts  which  he  deems  established,  with  a 

reference  to  the  folios  where  the  evidence  of  such  facts  may  be  found ; 

and  the  court  will  not  hear  an  extended  discussion  on  a  mere  question  of 

fact. 

■ 

KuLE  46.  [30.]     Cases,  paints,  <kc,,  how  printed. 

The  cases  and  points,  and  all  other  papers  furnished  to  this  court  at 
a  general  term  in  calendar  cause?,  shall  be  printed  on  white  writing- 
paper,  with  a  margin  on  the  outer  edge  of  the  leaf,  not  less  than  one  and 
a  half  inch  wide.    The  printed  page,  exclusive  of  any  marginal  note  or 
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reference,  shall  be  seveo  inches  long  and  three  and  a  half  inches  wide. 
The  folio,  numbering  from  the  commencement  to  the  end  of  the  papers, 
shall  be  printed  on  the  outer  margin  of  the  pag<>. 

a.  The  expense  of  printing  ia  a  diBbursement    (16  Barb.  590.) 

RuLB  47.  [42.]  (AmM.)     Certiorari^  when  heard. 

Every  case  on  certiorari  to  subordinate  courts,  tribunals,  or  magist- 
trates,  may  be  brought  to  a  hearing  by  either  party,  upon  the  usual 
notice  of  argument ;  and  shall  be  eniitled  to  preference  on  the  morning 
of  any  day  during  the  first  week  of  term. 

Rule  48.  [33.]  (AmM.)     Non-enumerated  motions^  hearing  of. 

Non-enumerated  motions  made  in  term  time,  at  a  general  term,  will 
be  beard  on  the  first  day,  and  Thursday  of  the  first  week,  and  Friday  of 
the  f^econd  week,  of  the  term,  immediately  after  the  opening  of  the  court 
on  that  day.  Except  in  the  first  judicial  district^  a  party  attending  pur- 
suant to  notice,  to  oppose  a  non-enumerated  motion^  if  the  same  shall  not 
he  made  on  the  day  for  which  it  is  noticed,  may,  at  the  close  of  that  order 
of  business,  take  a  rule  against  the  party  giving  the  notice,  for  costs  for 
attending  to  oppose. 

Motions  in  criminal  cases  may  be  heard  on  any  day  in  term. 

6.  A  criminal  case  cannot  he  moyed  oat  of  its  order  on  the  calendar  by  the 
defeadaDt,  unless  the  notice  of  argument  states  his  intention  of  brioging  it  on 
out  of  its  order.  {Barron  y.  The  People,  1  Barb.  186.)  Does  the  rule  i^ive  either 
party  the  right  to  moTe  the  case  out  of  its  order,  or  does  it  apply  to  ^e  counsel 
for  the  people  onlyf    (lb, ;  see  Laws  1858,  ch.  87.) 

Rule  49.  [32.]  Non-enumerated  motions,  how  noticed. 
Non-enumerated  motions,  except  in  the  first  district,  shall  be  noticed 
for  the  first  day  of  the  term  or  sitting  of  the  court,  accompanied  with 
copies  of  the  affidavits  and  papers  on  which  the  same  shall  be  made ; 
and  the  notice  shall  not  be  for  a  later  day,  unless  sufficient  cause  be 
shown  (and  contained  in  the  affidavits  served)  for  not  giving  notice  for 
the  first  day. 

c.  Rule  82  of  supreme-court  rules,  requires  non-enumerated  motion^  except 
in  the  first  district,  to  be  noticed  for  the  first  day  of  the  term  or  silting,  unless 
sufficient  cause  shall  be  shown  for  the  omission ;  and  then  a  motion  may  be 
noticed  for  a  day  in  term  special,  other  than  the  first,  but  sufficient  excuse  must 
appear  upon  the  moving  papers.     ( Whipple  v.  Williams^  4  How.  28.) 

d  Tlie  first  part  of  this  rule  does  not  apply  to  motions  made  on  the  regular 
notice  of  eight  aays.  (Lakey  v.  Cognoell,  8  Code  Rep.  116.)  The  last  part  of 
Rule  82  of  the  rules  of  the  supreme  court  was  held  to  be  inconsistent  with  section 
401  of  the  code.    (Jb.) 

e.  By  a  rule  of  the  court  of  common  pleas  for  the  city  aud  county  of  New 
York,  it  is  ordered,  that  orders  to  show  caure  on  non-enumerated  motions  will 
not  hereafter  be  granted,  except  upon  affidavit  showing  the  necessity  of  making 
the  time  of  notice  shorter  than  is  required  in  the  code ;  and  where  such  order  is 
returnable  on  any  other  day  than  the  first  day  of  the  special  term,  the  reason 
therefor  must  be  stated  in  the  affidavits  on  which  the  motion  is  founded.  (See 
Appendix ;  and  2  Code  Rep.  188.) 

Rule  50.  [40.1     Motions  to  amend  pleadings. 
Motions  to  striKe  out  of  any  pleading  matter  alleged  to  be  irrelevant 
or  redundant,  and  motions  to  correct  a  pleading  on  the  ground  of  its 
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being  "  so  iodefinite  or  uncertain,  that  the  precise  nature  of  the  charge 
or  defeoce  is  not  apparent,"  roust  be  noticed,  before  demurring  or 
answering  the  pleading,  and  within  twenty  days  from  the  service  thereof. 

a.  A  motion  to  strike  out  irrelevant  or  redundant  matter,  or  to  correct  a 
pleading,  must  be  noticed  before  demurring  or  answering  the  pleading,  and  within 
twenty  days  from  the  service  of  anch  pleading.  {Rooia  v.  Saugerties  Turnpike 
Road  Co.,  8  How.  287 ;  Bowman  v.  Sheldon,  5  Sand.  667.) 

b.  An  extension  of  the  time  to  answer  is  a  waiver  of  all  formal  objections  to 
the  complaint,  and  a  bar  to  a  motion  to  strike  out  irrelevant  matter,  unless  the 
right  to  make  such  motion  is  expressly  reserved.  (Bowman  v.  Sheldon,  6  Sand. 
667.) 

€.  This  rule^  as  plainly  applicable,  is  binding  upon  the  superior  court    (76.) 

d.  The  moving  party  need  not  show,  in  the  first  instance,  that  the  motion  is 
made  within  twenty  days.  {Barber  v.  Bennett,  4  Sand.  706 ;  Rooaa  v.  Saugerties 
Turnpike  Road  Co,,  8  How.  287 ;  contra,  see  Rogers  v.  Rathbone,  6  iL  66.) 

Rule  61.  [43.]  (AmM.)     Proceedings  on  return  to  piandatnus,  d;c. 

The  return  to  a  writ  of  mandamus,  or  of  prohibition,  having  been 
filed,  the  party  making  such  return  may  serve  a  notice  upon  the  relator, 
requiring  him  to  demur  or  plead  thereto  within  twenty  days  after  9uch 
service  ;*  and  if  no  plea  or  demurrer  to  stick  return  be  interposed,  within 
that  time,  either  party  may  notice  the  mjatter  for  a  hearing  at  the  next  or 
any  subsequent  special  term  at  which  the  same  may,  according  to  the 
practice  of  the  courts  be  heard  as  a  non-enum^ated  motion,  and  the  same 
shall  he  heard  and  disposed  of  on  the  said  return. 

Rule  52.  [81.1    Additional  allowances. 

Applications  ^r  an  additional  allowance  under  the  provisions  of  the 
d09th  section  of  the  Code  of  Procedure,  can  only  be  make  to  the  court 
before  which  the  trial  is  had,  or  the  judgment  rendered. 

e.  The  rule  in  the  second  district,  adopted  May,  1868,  is,  "that  no  allowance 
will  be  made  in  actions  for  the  foreclosure  of  mortgages  (except  where  a  defence 
has  been  interposed  and  a  trial  has  been  had),  beyond  that  specified  and  allowed 
by  the  act  of  1867,  and  that  in  all  cases  motions  for  an  additional  allowance,  on  the 
ground  that  the  actions  are  difficult  or  extraordinary,  mnst  be  made  before  the 
close  of  the  trial,  when  made  before  the  court  and  a  jury,  or  before  the  coart 
alone. 

/.  "  When  the  trial  has  been  had  before  a  referee  or  referees,  the  application 
must  be  made  on  notice,  upon  a  certificate  of  the  referee  or  referees,  of  the 
facts  which  render  the  allowance  proper." 

Rdlk  63.  [87.]  Justices  return  on  appeal,  amendment  of 
On  appeals  from  a  justice's  judgment,  where  the  county  court  has  not 
jurisdiction,  by  reason  of  relationship,  (fee,  a  notice  of  motion  for  an  order 
to  compel  the  justice  to  amend  his  return,  may  be  given  in  twenty  days 
after  the  date  of  the  certificate  of  the  county  judge,  and  not  after  that 
time. 

Rule  64.  [14.]  (Am'd.)    Number  of  counsel,  Ac. 

At  the  hearing  of  causes  at  a  general  or  special  term,  not  more  than 
one  counsel  shall  be  heard,  on  each  side,  and  then  not  more  than  one 
hour  each,  except  when  the  court  shall  otherwise  order. 
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RuLB  65.  [26.]     Counsel  to  endorse  proof  of  notice. 

When  a  rule  is  obtained,  either  at  a  general  or  special  term,  bj  default^ 
the  counsel  obtaining  the  same  shall  endorse  his  name,  as  counsel,  on  the 
paper  containing  the  proof  of  notice  ;  and  the  clerk  in  entering  the  rule, 
shall  specify  the  name  of  such  counsel. 

Rule  56.    [38.]     Orders  on  petitions. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to  such 
petitions  by  the  names  and  descriptions  of  the  petitioners,  and  the  date 
of  the  petitions,  if  the  same  be  dated,  without  reciting  or  setting  forth 
the  tenor  or  substance  thereof  unnecessarily.  Any  order  or  judgroent 
directing  the  payment  of  money,  or  affectinflr  the  title  to  property,  if 
founded  on  petition,  where  no  complaint  is  filed,  may,  at  the  request  of 
any  party  interested,  be  enrolled  and  docketed,  as  other  judgments. 

RuLv  57.  [35.]  (Am'd.)     Time  for  complying  with  orders. 

In  all  cases  where  a  motion  shall  be  granted,  on  payment  of  costs,  or 
on  the  performance  of  any  condition,  or  where  the  order  shall  require 
such  payment  or  performance,  the  party  whose  duty  it  shall  be  to  com- 
ply therewith,  shall  have  twenty  days  for  that  purpose,  unless  otherwise 
directed  in  the  order.  But,  where  costs  to  be  adjusted  are  to  be  paid^  the 
party  shall  have  fifteen  days  to  comply  with  the  rule,  after  the  costs  shall 
have  been  adjusted  by  the  clerk  on  notice,  unless  otherwise  ordered. 

RuLB  58.  [44.1  (Ara*d.)  Order  to  stay,  with  view  to  change  venue. 
Revoking  stay.    Notice  of  revocation. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the 
place  of  trial  shall  be  granted  unless  it  snail  appear,  from  the  papers,  that 
the  defendant  has  used  due  diligence  in  preparing  the  motion  for  the  ear- 
liest practicable  day  after  issue  joined.  Such  order  shall  not  stay  the 
plaintiff  from  taking  any  step,  except*  subpoenaing  witnesses  for  the  trial, 
without  a  special  clause  to  that  effect.  On  presenting  to  and  filing  witli 
the  officer  granting  the  order,  an  affidavit,  showing  such  facts  as  will 
entitle  the  plaintiff,  according  to  the  settled  practice  of  the  court,  to 
retain  the  place  of  trial,  the  officer  shall  revoke  the  order  to  stay  proceed- 
ings; and  the  plaintiff  shall  give  immediate  notice  of  such  revocation  to 
the  defendant's  attorney. 

a.  In  Sehench  v.  McK%«  (8  Code  Rep.  24 ;  4  How.  246),  the  jplaintiff  had  given 
notice  of  motion  before  Willard,  J.,  at  chambers,  on  the  30th  October,  to  change 
the  pli.ce  of  trial  After  the  service  of  such  notice,  and  on  the  10th  October, 
the  defendant  obtained  an  order  of  a  county  judge,  staying  all  proceedingB  on 
the  part  of  the  plaintiff,  until  the  decision  of  the  said  motion.  This  order  was 
served  on  the  plamtiff,  but  was  disregarded  by  him.  The  court  said,  It  is  plain, 
by  section  401,  et  aeq.y  of  the  code,  that  the  judge  has  no  jurisdiction  of  the 
motion  at  chambers,  and,  consequently,  the  order  to  stay  proceedings  for  that 
purpose  was  void.  It  appeared  on  its  face  to  be  a  nullity.  An  order  was  never 
a  stay  of  proceedings  unless  accompanied  with  a  notice  of  motion ;  but  a  notice 
of  motion,  to  be  of  any  efficacy  to  uphold  the  order,  must  be  to  a  court  having 
jurisdiction  of  the  matter.  Again,  the  (now  68th)  rule  allows  the  plaintiff 
to  prooeed  to  judgment,  uoless  the  order  specially  directs  otherwise.  {p0tbUs  v. 
Rogers,  6  How.  208.) 
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Rule  59.  [45.]     Ajfidatnts  to  change  venue. 

In  addition  to  what  has  usually  been  stated  in  affidavits  concerning 
venue,  either  party  may  state  the  nature  of  the  controversy,  and  show 
how  his  witnesses  are  material ;  and  may  also  show  where  the  cause  of 
action  or  the  defence,  or  both  of  them,  arose  ;  and  those  facts  will  be 
taken  into  consideration  by  the  court,  in  fixing  the  place  for  trial. 

Rule  60.  [53.1  (AmM.)     Guardians  ad  litem. 

No  person  shaO  be  appointed  guardian  ad  litem^  either  on  the  appli- 
cation of  the  infant  or  otherwise,  unless  he  be  the  general  guardian  of 
such  infant*  or  is  fully  competent  to  understand  and  protect  the  rights 
of  the  infant,  and  who  has  no  interest  adverse  to  that  of  the  infant,  and 
is  not  connected  in  business  with  the  attorney  or  counsel  of  the  adverse 
party.  And  no  person  shall  be  appointed  such  guardian,  who  is  not  of 
sufficient  ability  to  answer  to  the  infant,  for  any  damage  which  may  be 
sustained  by  his  negligence  or  misconduct  in  the  defence  or  prosecution 
of  the  suit 

This  rule  shall  not  apply  to  actions  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property,  as  specified  in  §  253  of  the  code.* 

a,  Tliis  rule  does  not  apply  to  a  guardian  for  an  infant  plainti£  {Cook  v. 
Jtaufdon,  1  Code  Rep.,  N.  a,  882;  6  How.  288.) 

b.  The  court  will  not  appoint  a  guardian  ad  litem  for  an  infant  defendant,  on 
the  application  of  the  plaintiff.    (2  Paige,  804 ;  but  see  Code,  s.  116.) 

e.  Where  the  court  clearly  diacovere  that  the  interests  of  infaDts  are  com- 
mitted to  a  guardian  who  is  not  likely  to  protect  them,  he  should  be  removed, 
and  a  proper  one  appointed.     {Litchfield  v.  Burtoell,  5  How.  841.) 

d.  The  person  most  likely  to  protect  the  interests  of  the  infant  should  ba 
•elected  as  guardian.    {Chant  v.  Van  Sehoonhovefiy  9  Paige,  265.) 

Rule  61.  [52.]     Duty  of  guardian  ad  litem. 

It  shall  be  the  duty  of  eyery  attorney  or  officer  of  this  court,  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  proceeding 
against  him,  wheneyer  appointed  for  that  purpose  by  an  order  of  this 
court  And  it  shall  be  the  duty  of  such  guardian  to  examine  into  the 
circumstances  of  the  case,  so  far  as  to  enable  him  to  make  the  proper 
defence,  when  necessary  for  the  protection  of  the  rights  of  the  infant ; 
and  he  shall  be  entitled  to  such  compensation  for  his  seryices,  as  the 
court  may  deem  reasonable. 

Rule  62.  [54.]  (Am'd.)  Guardian  not  to  receive  property  unless 
security  has  been  given. 

No  guardian  ad  litem /or  an  infant  party,  unless  he  has  given  secu- 
rity to  the  infant  according  to  law,  shall,  as  such  guardian,  receive  any 
money  or  property  belonging  to  such  infant,  or  which  may  be  awarded 
to  him  in  the  suit,  except  such  costs  and  expenses  as  n>ay  be  allowed  by 
the  court  to  the  guardian,  out  of  the  fund,  or  recovered  by  the  infant  in 
the  suit.  Neither  shall  the  general  guardian  of  an  infant  receive  any 
part  of  the  proceeds  of  a  sale  of  real  property  belonging  to  such  infant, 
sold  under  a  decree,  judgment,  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  ff^ithful  discharge  of  his  trust  as 
the  court  may  direct. 
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RcTLK  63.  [5*7.]     General  guardian^  kcno  appointed. 

For  the  purpose  of  having  a  general  guardian  appointed,  the  infant 
if  of  the  age  of  fourteen  years  or  upwards,  or  some  relative  or  friend  if 
the  infant  is  under  fourteen,  may  present  a  petition  to  the  court,  stating 
the  age  and  residence  of  the  infant,  and  the  name  and  residence  of  the 
person  proposed  or  nominated  as  guardian,  and  the  relationship,  if  any, 
which  such  person  bears  to  the  infant,  and  the  nature,  situation  and 
value  of  the  infant's  estate. 

Rule  64.  [68.]     Age  of  infant,  how  ascertained. 

Upon  presenting  the  petition,  the  court  shall,  by  iuRpection  or  other- 
wise, ascertain  the  age  of  the  infant,  and  if  of  the  age  of  fourteen  years  or 
upwards,  shall  examme  him  as  to  his  voluntary  nomination  of  a  suitable 
and  proper  person  as  guardian ;  if  under  fourteen,  shall  ascertain  who  is 
entitled  to  tne  guardianship,  and  shall  name  a  competent  and  proper 
person  as  guardian.  The  court  shall  also  ascertain  the  amount  of  the 
personal  property,  and  the  ffross  amount  or  value  of  the  rents  and  profits 
of  the  real  estate  of  the  inrant  durinor  his  minority,  and  shall  also  ascer- 
tain the  sufficiency  of  the  security  offered  by  the  guardian. 

RuLB  66.  [56]  (A*md.)     Security  hy  general  guardian. 

The  security  to  be  given  by  the  general  guardian  of  an  infant,  shall 
be  a  bond,  in  a  penalty  of  double  the  amount  of  the  personal  estate  of 
his  ward,  and  of  the  gross  amount  or  value  of  the  rents  and  profits  of 
the  real  estate,  during  his  minority,  together  with  at  least  two  sufficient 
sureties,  each  of  whom  shall  be  worth  the  amount  specified  in  the  penalty 
of  the  bond,  over  and  above  all  debts ;  or,  instead  of  personal  security, 
the  guardian  may  give  security  by  way  of  mortgage  on  unincumbered 
real  property,  of  the  value  of  the  penalty  of  his  own  bond  only.  Bat 
the  court,  in  its  discretion,  may  vary  the  security,  where,  from  special 
circumstances,  it  may  be  found  for  the  interest  of  the  infant ;  and  may 
direct  the  principal  of  the  estate,  or  any  part  thereof,  to  be  invested  in 
the  stocks  of  the  State  of  New  York  or  of  the  United  States,  or  with  the 
New  York  Life  Insurance  and  Trust  Company,  the  United  States  Trust 
Company,  or  on  bond  and  mortgage,  for  the  benefit  of  the  infant,  and 
that  the  interest  or  income  thereof,  only  be  received  by  the  guardian. 

a.  The  New  York  Life  InBurance  and  Trust  Company,  when  appointed  general 
gnardian,  is  not  required  to  give  security.    (See  Laws  of  1880,  p.  77.) 

Rule  66.  [60.]  Application  to  appoint  special  guardian. 
An  infant,  by  his  general  guardian,  if  he  has  any,  and  if  there  is 
none,  by  his  next  friend,  may  present  a  petition,  stating  the  age  and  res- 
idence of  the  infant,  the  situation  and  value  of  his  real  and  personal 
estate,  the  situation,  value  and  annual  income  of  the  real  estate  proposed 
to  be  sold,  and  the  particular  reasons  which  render  a  sale  of  the  prem- 
ises necessary  or  proper;  and  praying  that  a  guardian  may  be  appointed 
to  sell  the  same.  The  petition  shall  also  state  the  name  and  residence 
of  the  person  proposed  as  such  guardian,  the  relationship,  if  any,  which 
he  bears  to  the  infant,  and  the  security  proposed  to  be  given ;  and  the 
petition  shall  be  accompanied  by  affidavits  of  disinterested  persons,  or 
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other  proofs  verify iog  the  material  facts  and  circumstances  alleged  in  the 
petition.  And  if  the  infant  is  of  the  age  of  fourteen,  he  shall  join  in  the 
application. 

a.  Procee^iDgs  cnnnot  be  entertained  for  the  appoiDtment  of  a  guardian  to 
sell  infants'  real  estate,  by  a  justice  of  the  supreme  court  izt  chamber*.  Such  pro- 
ceedings must  be  had  at  a  special  term.  The  supreme  court  is  not  always  open, 
as  a  court  of  equity,  except  to  enable  the  justices  thereof  to  make  such  orders  as 
the  chancellor  formerly  made  out  of  term.  Petitions  in  proceedings  for  the  sale 
of  infants'  real  estate  should  be  addrersed,  "To  the  Supreme  Court  of  the  State 
of  New  Tork."    {In  lU  Bookhout,  21  Barb.  848.) 

Rule  67.  [61.]  (Am'd.)  Order  on  petition  to  appoint  guardian. 
Proceedings  on  suck  order. 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for  appli- 
cation, an  order  may  be  entered,  appointing  a  guardian  for  the  purposes 
of  the  application,  on  his  executing  and  filing  with  the  clerk  the  requisite 
security,  approved  of  as  to  its  form  and  manner  of  execution  by  a  justice 
of  this  court  or  a  county  judge,  signified  by  his  approbation  endorsed 
thereon,  and  directing  a  reference  to  ascertain  the  truth  of  the  facts 
stated  in  the  petition,  and  whether  a  sale  of  the  premises,  or  any  and 
what  part  thereof,  would  be  beneficial  to  the  infant,  and  the  particular 
reasons  therefor ;  and  to  ascertain  the  value  of  the  property  proposed  to 
be  sold,  and  of  each  separate  lot  or  parcel  thereof,  and  the  terms  and 
conditions  upon  which  it  should  be  sold ;  and  whether  the  infant  is  in 
absolute  need  of  any  and  what  part  of  the  proceeds  of  the  sale  fur  his 
support  and  maintenance,  over  and  above  the  income  thereof,  and  his 
other  property,  together  with  what  he  might  earn  by  his  own  exertions. 
And  if  there  is  any  person  entitled  to  dower  in  the  premises,  who  is 
willing  to  join  in  the  sale,  also  to  ascertain  the  value  of  her  life-estate  in 
the  premises,  on  the  principle  of  life-annuities.  But  no  proceedings 
shall  be  had  upon  such  reference,  until  the  guardian  produces  a  certifi- 
cate to  the  clerk,  that  the  requisite  security  has  been  duly  proved  or 
acknowledged,  and  filed  agreeably  to  the  order  of  the  court ;  and  which 
certificate  shall  contain  the  name  of  the  officer  by  whom  it  was  approved, 
and  shall  be  annexed  to  the  report. 

The  said  report  shall  contaiii  in  itself  a  statement  of  the  particular 
reasons  which,  in  the  opinion  of  the  referee^  render  a  sale  of  the  premises 
necessary  or  proper^  and  of  all  the  facts  required  to  he  ascertained  and 
reported^  and  shall  not  refer  to  the  petition  or  affidavits  for  such  state- 
ments. 

Rule  68.  [50.]     Security  hy  special  guardian. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant,  shall 
be  a  bond  to  the  guardian,  with  two  sufficient  sureties,  in  a  penalty  of 
double  the  value  of  the  premi«-es,  including  the  interest  on  such  value 
during  the  minority  of  the  infant,  each  of  which  sureties  shall  be  worth 
the  penalty  of  the  bond,  over  and  above  all  debts ;  or  a  similar  bond  of 
the  guardian  only,  secured  by  a  mortgage  on  unincumbered  real  estate, 
of  the  value  of  the  penalty  of  such  bond, 

h.  A  husband  cannot  be  appointed  guardian  to  sell  the  estate  of  his  infant 
wife.  (4  Juhna.  Ch.  Cas.  878 ;  Cook  v.  Rawd'jn,  1  Code  Rep.,  N.  S.,  882.  Aud 
see  8  Paige,  265 ;   2  i6.  412.) 
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a.  Where  a  piece  of  real  estate  was  ordered  to  be  sold  for  the  l>eiie6t  of  five 
infaDt  children,  and  the  guardian  gave  to  each  infant  a  separate  bond,  under 
the  rules,  with  the  same  sureties,  who  justified  in  each  case  according  to 
the  penalty  of  esch  bond,  the  bonds  differing  in  amount, — held,  that  such  jastifi- 
cation  was  not  in  accordance  with  the  spirit  of  the  rules  of  the  court,  alihoogh 
it  might  conform  to  the  letter.  The  sureties  being  the  same  in  each  ease,  thej 
should  have  justified  in  respect  to  their  ability,  as  to  the  aggregate  penalties  of 
the  several  bonds.    (Anon,  4  How.  414.) 

Rules  69.  [62.]  Proceeds  to  be  brought  into  court. 
If  the  proceeds  of  the  sale  exceed  five  bundred  dollars,  and  the  gnar- 
diaa  has  not  ^ven  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction  of  the 
court  for  the  use  of  the  infant;  and  the  guardian  shall  only  be  entitled 
to  receive  so  much  of  the  interest  or  income  thereof,  from  time  to  time,  as 
may  be  necessary  for  the  support  and  maintenance  of  the  infant,  without 
the  order  of  the  court  If  the  infant's  interest  la  the  property  does  not 
exceed  one  thousand  dollars,  the  whole  costs,  including  disbursementSy 
shall  not  exceed  twcDty-five  dollars.  And  where  several  infants  are 
interested  in  the  same  premises  as  tenants  in  common,  the  application  in 
behalf  of  all  shall  be  joined  in  the  same  petition,  although  they  may 
have  several  general  guardians  ;  and  there  shall  be  but  one  reference  to 
ascertain  the  propriety  of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall 
be  allowed. 

b.  Where  several  infants  join  in  the  same  application,  or  where  several  pieces 
of  land  are  sold  at  different  times,  an  allowance  will  be  made  in  addition  to  the 
sum  of  $25.    (Re  Morrell,  4  Paige,  44;  and  Code,  ss.  806,  808.) 

RuLB  70.   [56.]  (Am'd.)     When  moneys  maybe  paid  to  general 
guardian.     Orders  to  pay  mx)ney. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant,  on  a 
mortgage  or  partition  sale,  or  under  any  decree,  judgment,  or  order  of 
court,  shall  be  paid  over  to  his  general  guardian,  except  so  much  thereof 
or  of  the  interest  or  income,  from  time  to  time,  as  may  be  necessary  for 
his  support  or  maintenance  ;  unless  such  guardian  has  previously  given 
sufficient  security  on  unincumbered  real  estate,  to  account  to  the  infant 
for  the  same,  in  the  usual  form. 

1^0  order  shall  be  made  for  the  payment  of  any  such  moneys  to  any 
person  claiming  the  same,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order  in  purstuince  of  which  the  money  was  brought  into  court, 
together  with  a  statement  of  the  county  treasurer,  city  chamberlain,  or 
other  depository  of  the  money,  showing  the  present  state  and  amount  of 
the  funds,  separating  the  principal  and  interest,  and  showing  the  amount 
of  each  ;  and  tlie  court  may  take  such  proof  of  the  truth  of  the  matters 
stated  in  the  petition  as  shall  be  deemed  proper,  or  may  refer  the  same 
to  a  suitable  referee,  to  take  proof  and  report  thereon. 

Rule  Tl.  [46.]  (Am'd.)  Reference  to  compute  amount  due  on  mart' 
gage.  When  proof  of  facts  to  be  also  taken.  Judgment  at  special  term. 
Proof  of  filing  notice  of  lis  pendens. 

If  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer 
within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as 
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stated  in  the  complaint  is  admitted  by  the  answer,  the  plaintiff  may 
have  an  order  referring  it  to  the  clerk,  or  to  some  suitable  person  as 
referee,  to  compute  the  amount  due  to  the  plaintiff,  and  to  such  of  ^e 
defendants  as  are  prior  encumbrancers  of  the  mortgaged  premises,  and 
to  examine  and  report  whether  the  mortgai^ed  premises  can  be  sold  in 
parcels,  if  the  whole  amount  secured  by  the  mortgage  has  not  become 
due.  If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer  by 
his  guardian,  or  if  any  of  the  defendants  are  absentees,  the  order  of  ref- 
erence shall  also  direct  the  person  to  whom  it  is  referred  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  complunt,  and  to  examine 
the  plaintiff  or  his  agent  on  oath,  as  to  any  payments  which  have  been 
made,  and  to  compute  the  amount  due  on  tlie  mortgage,  preparatory  to 
the  application  for  judgment  of  foreclosure  and  sale. 

Where  no  answer  is  put  in  by  the  defendant,  within  the  time  allowed 
for  that  purpose,  or  any  answer  denying  any  material  facts  of  the  com- 
plaint, the  plaintiff,  after  the  cause  is  in  readiness  for  trial  as  to  all 
the  defendants,  may  apply  for  judgment,  at  any  special  term,  upon  due 
notice  to  such  of  the  defendants  as  have  appeared  in  the  action,  and 
without  putting  the  cause  on  the  calendar.  The  plaintiff,  in  such  case, 
when  he  moves  for  judgment,  must  show,  by  affidavit  or  otherwise, 
whether  any  of  the  defendants  who  have  not  appeared  are  absentees ; 
and,  if  so,  he  must  produce  the  report  as  to  the  proof  of  the  facts  and 
circumstances  stated  in  the  complaint,  and  of  the  examination  of  the 
plaintiff  or  his  agent,  on  oath,  as  to  an  v  payments  which  have  been  made. 
And  in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judgment^ 
must  show  by  affidavit,  or  by  the  certificate  of  the  clerk  of  the  county 
in  which  the  mortgaged  premises  are  situated,  that  a  notice  of  the  pen- 
dency of  the  action,  containing  the  names  of  the  parties  thereto,  the 
object  of  the  action,  and  a  description  of  the  property  in  that  county 
affected  thereby,  the  date  of  the  mortgage,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before  such  appli* 
cation  for  judgment,  and  at  or  after  the  time  of  filing  the  eomplainty  as 
required  by  §  132  of  the  Code  of  Procedure. 

a,  "  AotiooB  to  foreclose  a  mortgage.  Infant  defendants.  Motion  for  jadg- 
ment,  for  want  of  an  answer.  The  complaint  must  state  the  facts  which  entitle 
the  plaintiff  to  his  judgment,  and  where  they  are  not  admitted — which  as  against 
infant  defendants  they  never  can  be — they  must  be  proved.  In  this  ease  both 
these  essentials  are  wantiog.  The  complaint  alleges  that  the  infants  have  an 
interest,  but  does  not,  as  it  should,  state  what  that  interest  is.  If  the  complaint 
was  sufficient  in  this  resp^ict,  there  is  no  proof  of  what  the  infants'  interest  is. 
Motion  denied/'    {Aldrich  v.  Lapham,  1  Code  Rep.,  N.  S.,  408.) 

6.  An  affidavit  to  obtain  a  reference  to  compute  the  amount  due  on  a  mort- 
gage, should,  in  addition  to  the  fact  that  the  bill  has  been  taken  as  confessed, 
stale  the  further  £set,  whether  the  moneys  secured  by  the  mortgage  have  all 
become  due  and  payable  or  not ;  and  also  whether  any  of  the  defendants  are 
absentees  or  infants  (Anon.  8  How.  158);  and  if  any  of  the  defendants  are 
absentees  or  infants,  the  order  of  reference  should  direct  the  referee  (amonff 
other  things)  to  take  proof  of  the  facts  and  circumstances  set  forth  in  the  bill,  and 
also  to  report  the  proofs  and  examinations  had  before  him.    {Id.) 

c.  Powers  and  duties  of  referee  on  reference  to  compute  the  amount  due. 
(Faure  v.  TTtnafu,  Hopk.  Rep.  283 ;  Harrii  v.  Ely,  7  Paige^  421 ;  8  How.  110, 169 ; 
16  id.  41*7 ;  6  Selden,  42.)     The  report  of  the  amount  due  must  be  confirmed  at 

rial  term  (5  How.  198.)    In  an  action  of  foreclosure  on  a  decree  to  compute 
smount  due,  to  examine  the  plaintiff  as  to  payments  and  to  take  proof  oi  the' 
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alldgations  of  the  eomplaint  against  an  absent  defendant,  and  direeting  a  aal«  on 
the  confinuation  of  the  report,  the  parties  who  have  appeared  and  answered  are 
eoDcladed  by  saeh  decree  as  to  the  iasaes,  and  the  referee  has  no  riffht  to  exam- 
inethe  plaintiff  as  to  sny  facts  except  those  relating  to  payments  on  the  mortgage, 
nor  to  examine  the  absent  defendant  in  behalf  of  his  co-defendants  as  to  a  defence 
of  fraud  set  up  in  the  answer.     (MeOraekan  t.  Valentin^ 9  JSx%  6  Selden,  42.) 

a.  It  seems  that  filing  the  notice  in  a  case  in  which  it  ought  not  to  have  been 
filed,  does  not  render  the  partyfiling  it  liable  to  an  action  for  slander  of  title. 
(See  Oibba  v.  Pike,  9  Mees.  <b  W.  351  ;  1  Dowl,  N.  a,  409;  6  Jur.  465;  Kendall 
y.  Stone,  1  Selden,  14.) 

b.  Where  the  notice  of  the  pendency  of  the  suit  filed  stated  that  the  mort- 
gage was  "  recorded  on  the  12th  day  of  November,  1881  "  but  did  not  state  wkere 
it  was  recorded.  The  affidavit  of  filing  the  notice  stated  that  the  deponent 
"  filed  in  the  office  of  the  clerk  of  Erie  county  a  dotice  of  the  pendency  of  the 
suit,  of  which  a  copy  he  believes,  is  hereto  subjoined.''  The  copy  referred  to  stated 
that  the  mortgage  was  "recorded  in  the  elerKe  effice  of  the  county  of  Erie,  on 
the  12th  day  of  November,  1881."  Held,  that  the  notice,  although  it  omitted  to 
state  where  the  mortgage  was  filed,  was,  when  taken  with  the  affilavit,  sufficient 
to  render  the  decree  of  the  court  effectaal  to  cut  off  the  equity  of  redemption  of 
judgment  creditors.     (Potter  v.  Rowland,  4  Seldeo,  448.) 

c.  In  an  action  to  foreclose  a  mortgage,  when  the  defendant  appears,  but 
makes  default  in  answerins,  and  the  plaintiff  gives  due  notice  of  an  applieation 
to  the  court  for  the  relief  demanded  in  the  com]>laint  or  for  judgment,  the  court 
when  so  applied  to  may,  instead  of  itself  computing  the  amount  due  on  the  plain- 
tiff's mortgage,  refer  it  to  the  clerk  or  to  some  other  suitable  person  then  in 
court,  to  make  such  computation.  Such  reference  may  be  immediately  proceeded 
with,  and  report  being  made  to  the  court,  judgment  may  be  rendered  thereon. 
The  court  does  not  lose  control  of  the  main  application  by  such  reference. 

d.  Such  a  reference  is  not  such  a  new  or  inaependent  proceeding  as  to  require 
to  be  on  a  new  notice  to  the  defendant  Such  a  reference  need  not,  under  the 
rule,  be  executed  in  the  county  in  which  the  action  is  triable.  (Kelly  v.  Searing, 
4  Abb.  854.) 

€.  In  an  action  to  foreclose  a  mortgage  containing  an  interest  elanse,  for 
failure  to  pay  an  installment  of  interest,  defendant  obtained  ex  jkarte  an  order 
allowing  him  to  pay  the  interest  in  arrear  into  court,  and  having  paid  it^  he 
answered,  setting  up  the  payment  as  a  defence ;  on  motion  to  vacate  such  order, 
it  was  held  that  the  defendant  had  mistaken  the  practice.  He  should  have 
offered  to  pay  the  interest  accrued,  and  upon  its  refusal,  and  a  reasonable  excuse 
for  the  seeming  want  of  precise  punctuality,  have  obtained,  as  he  miffht,  an 
order  to  stay  all  proceedings  until  further  default,  if  any,  should  ooour.  (7%urs- 
ton  V.  Marsh,  5  Abb.  893;  14  How.  572;  Lynch  v.  Cunningham^  6  Abb.  94; 
Hunt  V.  Keech,  8  id  204;  and  see  Broderick  v.  Smith,  15  How.  584;  Ferris  r. 
Ferris,  16  id  102.) 

/.  A  tender  of  the  amount  due  upon  a  mortgage,  made  after  the  day  on  whioh 
the  mortgage  money  becomes  payable,  and  after  a  foreclosure  suit  has  been  com' 
menced,  will  not  discharge  the  hen  of  the  mortgage,  so  as  to  bar  a  suit  of  fore- 
closure.   {Kortriyht  v.  Cody,  28  Barb.  491.) 

Rule  72.  [47.]  (Am'd.)  Judgment  for  sale  of  mortgaged  prem- 
ises.    Surplus  moneys.    Report  of  sale. 

Id  every  judgment  for  the  sale  of  mortgaged  premises,  the  descrip- 
tion and  particular  boundaries  of  the  property  to  be  sold,  so  far  at  least 
as  the  same  can  be  ascertained  from  the  mortgage,  shall  be  inserted. 
And,  unless  otherwise  specially  ordered  by  the  court,  the  judgment  shall 
direct  that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  suffi- 
cient to  raise  the  amount  due  to  the  plaintiff,  for  principal,  interest,  and 
costs,  and  which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff  of  the 
county,  or  a  referee,  and  that  the  plaintiff,  or  any  other  party,  may  be* 
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come  a  pnrcbaser  on  such  sale ;  that  the  slieriff  or  referee  execute  a  deed 
to  the  purchaser ;  that  out  of  the  proceeds  of  the  sale,  he  paj  to  the 
plaintiff,  or  his  attorney,  the  amount  of  his  debt,  interest,  and  costs,  or  so 
much  as  the  purchase  money  will  pay  of  the  same,  and  that  he  take  the 
receipt  of  the  plaintiff,  or  his  attorney,  for  the  amount  so  paid,  and  file 
the  same  with  his  report  of  sale ;  and  that  the  purchaser  at  s.uch  sale  be 
let  into  possession  of  the  premises,  on  production  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mor (gaped  premises^ 
under  any  judgmentj  shall  be  paid  by  the  iheriff  or  referee  making  the 
sale,  within  Jive  days  after  the  same  shall  be  received  and  be  ascertainable^ 
in  the  city  of  New  York  to  the  chamberlain  of  the  said  city^  and  in  other 
counties  to  the  treasurer  thereof^  unless  otherwise  specially  directed^  sub- 
ject to  the  further  order  of  the  court ;  and  every  judgment  in  foreclosure 
shall  contain  such  directions,  except  where  other  provisions  are  specially 
made  by  the  court.  No  report  of  sale  shall  be  filed  or  confirmed,  unless 
accompanied  with  a  proper  voucher  for  the  surplus  moneys,  and  showing 
that  they  have  been  paid  over,  deposited,  or  disposed  of  in  pursuance  of 
the  judgment.  The  referee  to  be  appointed  in  foreclosure  cases  shall 
be  selected  by  the  court,  and  the  court  shall  not  appoint  as  such  referee  a 
person  nominated  by  the  party  to  the  action,  or  his  counsel. 

RuLs  73.  [61.]  Sale  of  lands  in  the  city  of  New  York,  Sale  of 
lands  out  of  the  city. 

Where  lands  in  the  city  of  New  York  are  sold  under  a  decree,  order, 
or  judgment  of  any  court,  they  shall  be  sold  at  public  vendue,  at  the 
Merchant's  Exchange,  between  twelve  o'clock  at  noon  and  three  in  the 
afternoon,  unless  otherwise  specially  directed.  The  notice  of  the  sale  of 
lands,  lying  in  any  of  the  cities  of  this  State  in  which  a  daily  paper  is 
printed,  except  where  a  different  notice  is  required  by  law,  or  by  the 
order  of  the  court,  shall  be  published  in  one  or  more  of  the  daily  papers 
of  that  city,  for  three  weeks  immediately  previous  to  the  time  of  sale,  at 
lea^t  twice  in  each  week.  When  lands  in  any  other  part  of  the  State  are 
directed  to  be  sold  at  auction,  notice  of  the  sale  shall  be  given  for  the 
same  time  and  in  the  same  manner  as  is  required  by  law  on  sales  of  real 
estate  by  sheriffs  on  execution. 

a.  Though  not  necesBsry,  it  is  proper  to  iosert  the  title  of  the  action  in  the 
notice  of  the  sale.    (Bay  v.  Oliver^  6  Paige,  480.) 

h.  On  sales  of  lands  in  the  city  of  New  York,  in  partition^  and  hy  the  sheriff, 
the  notice  mast  be  for  six  weeks,  the  statutory  time  (2  K.  S.  326,  s.  56 ;  ih.  880, 
■.  81 ;  t6.  886,  sl  84).  Rule  78  has  no  application  to  snob  sales.  That  rule  applies 
only  in  cases  where  there  is  no  time  nzed  by  statute,  as  upon  a  sale  by  a  bill 
filed  to  foredose  a  mortgage,  or  sales  of  infants'  or  lunatics'  lands,  Ac.  (Rcmaine 
V.  MeMillen,  5  How.  818.^ 

c.  The  proper  meihoa  of  adjourning  a  sale  woald  include  the  naming  the 
adjonmment  day,  but  that  is  not  indispensable.  (La  Farg€  v.  Van  Wagenen,  14 
How.  64.) 

RuLB  74.  [50.]    ffow  sheriff  is  to  sell. 

Where  mortgaged  premises  or  other  real  estate  directed  to  be  sold, 
consist  of  several  distinct  lots  or  parcels,  which  can  be  sold  separately 
without  diminishing  the  value  thereof  on  such  sale,  it  shall  be  the  duty 
of  the  sheriff,  or  ower  person  conducting  the  sale,  to  sell  the  same  in 
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separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the  conrt 
But  if  the  sheriff  or  other  person  is  satisfied  the  property  will  produce  a 
greater  price  if  sold  together  than  it  will  in  separate  lots  or  parcels,  he 
may  sell  it  together,  unless  otherwise  directed  in  the  order  of  sale. 


RuLK  75.  [49.]  Mortgage  must  he  filed  or  recorded^ 
Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under  a 
decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty  of  the 
plaintiff,  before  a  deed  is  execute  to  the  purchaser,  to  file  such  mort* 
gage  in  the  ofiSce  of  the  clerk,  unless  such  mortgage  has  been,  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded ;  in 
which  case,  if  it  has  not  been  already  done,  it  shall  be  the  duty  of  tha 
plaintiff  to  cause  the  same  to  be  recorded,  at  full  length,  in  the  county 
or  counties  where  the  lands  so  sold  are  situated,  before  a  deed  is  exe- 
cuted to  the  purchaser  on  the  sale;  the  expense  of  which  filing^  or 
recording,  and  the  entry  thereof,  shall  be  allowed  in  the  taxation  of 
costs;  and  if  filed  with  tbe  clerk,  he  shall  enter  in  the  minutes  the  filiofif 
of  such  mortgage,  and  the  time  of  filing.  But  this  rule  shall  not  extend 
to  any  case  where  the  mortgage  appears,  by  the  pleadings  or  proof  in 
the  suit  commenced  thereon,  to  have  been  lost  or  destroyed. 

Rule  76.  [48.]  (Am'd.)     Claims  for  surplus  money. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any  person 
who  had  a  lien  on  the  mortgaged  premises  at  the  time  of  the  sale,  upon 
filing  with  the  clerk  where  the  report  of  sale  is  filed,  a  notice,  stating 
that  ne  is  entitled  to  such  surplus  moneys  or  some  part  thereof,  and  the 
nature  and  extent  of  his  claim,  may  have  an  order  of  reference,  to  ascer- 
tain and  report  the  amount  due  to  him,  or  to  any  other  person,  which 
is  a  lien  upon  such  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon ;  to  the  end  that,  on  the  coming  in  and  confirma- 
tion of  the  report  on  such  reference,  such  further  order  may  be  made  for 
the  distribution  of  such  surplus  moneys  as  may  be  just.  Every  party 
who  appeared  in  the  cause,  or  who  shall  have  filed  such  notice  with  the 
clerk,  previous  to  the  entry  of  the  order  of  reference,  shall  be  entitled  to 
service  of  a  notice  of  the  application  for  the  reference^  and  to  attend  on 
such  reference,  and  to  the  usual  notices  of  subsequent  proceedings  rela- 
tive to  such  surplus.  But  if  such  claimant  has  not  appeared,  or  made 
his  claim  by  an  attorney  of  this  court,  the  notice  may  be  served  by  put- 
ting the  same  into  the  post-ofiice,  directed  to  the  claimant  at  his  place 
of  residence,  as  stated  in  the  notice  of  his  claim. 

a.  On  a  reference  in  a  foreclosure  suit  nnder  rule  76,  the  liens  referred  to  in 
the  rule  are  those  which  subject  the  estate  to  be  sold  under  execution,  without 
any  further  intervention  of  the  oourt  Claims,  however  equitable,  which  are 
not  matured  into  liens  under  which  the  property  can  be  charged  in  execution, 
and  sold  without  further  adjudication,  cannot  be  taken  into  consideration  by  the 
referee.     (King  v.  West,  10  How.  888.) 

6.  When  a  resale  will  be  ordered.  {MercfKunU*  Ins.  Co,  v.  ffinman,  8  Abb. 
465  ;  Zents  v.  Craifff  18  How.  72.) 

c.  *'  As  I  understand  the  rule  [Rule  76],  it  was  intended  that  the  plaintiff 
should  have  the  same  right  to  present  and  establish  a  claim  to  the  sorplua 
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moneys  as  a  defendant  in  a  forecloenre  enit  or  any  oiher  penon."  (Harris,  J. 
FUld  y.  Ilawkhurat,  9  How.  75.)  The  complainant  in  a  forecloeare  suit^  le  not 
required  to  establish  beforehand  all  the  claims  he  may  haye  upon  the  mortgaged 
premiseflL     (lb.) 

RuLB  77.  [72.]  Partitum  of  lands  held  in  common^ 
Where  several  tracts  or  parcels  of  land  lying  within  this  State  are 
owned  by  the  same  persons  in  common,  no  separate  action  for  the  parti- 
tion of  a  part  thereof  only  shall  be  brought,  without  the  consent  of  all 
the  parties  interested  therein  ;  and  if  brought  without  such  consent^  the 
share  of  the  plaintiff  may  be  charged  with  the  whole  costs  of  the  pro* 
ceeding.  And  when  infants  are  interested,  the  petition  shall  state  whether 
or  not  the  parties  own  any  other  lands  in  common. 

RuLB  78.  [73.1     Reference  as  to  title  where  no  defence  interposed. 

Where  the  rignts  and  interests  of  the  several  parties,  as  stated  in  the 
complaint,  are  not  denied  or  controverted,  if  any  of  the  defendants  are 
infants  or  absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of  the 
fact,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply  At  a 
special  term  for  an  order  of  reference,  to  t^ke  proof  of  the  plaintifi^s  title 
and  interest  in  the  premises,  and  of  the  several  matters  set  forth  in  the 
bill  or  petition ;  and  to  ascertain  and  report  the  rights  and  interests  of 
the  several  parties  in  the  premises,  and  an .  abstract  of  the  conveyances 
by  which  the  same  are  held. 

Rule  79.  [74.]     Order  for  reference.     Sale  in  partition. 

Where  the  whole  premises  of  which  partition  is  sought,  are  so  cir- 
cumstanced that  a  partition  thereof  cannot  be  made  without  great  pre- 
judice to  the  owners,  due  regard  being  had  to  the  power  of  the  court  to 
decree  compensation  to  be  made  for  equality  of  partition,  and  to  the 
ability  of  the  respective  parties  to  pay  a  reasonable  compensation  to 
produce  such  equality,  or  where  any  lot  or  separate  parcel  of  the  premi- 
ses, which  will  exceed  in  value  the  share  to  which  either  of  the  tenants 
in  common  may  be  entitled,  is  so  circumstanced,  the  plaintiff,  upon 
stating  the  fact  in  the  affidavit  which  is  to  be  filed  for  the  purpose  of 
obtaining  an  order  of  reference  under  the  next  preceding  rule,  may  have 
a  further  provision  inserted  in  such  order  of  reference,  directing  the 
officer  or  person  to  whom  it  is  referred,  to  inquire  and  report  whether 
the  whole  premises,  or  any  lot  or  separate  parcel  thereof,  are  so  circum- 
stanced that  an  actual  partition  cannot  be  made ;  and  that  if  he  arrives 
at  the  conclusion  that  the  sale  of  the  whole  premises,  or  of  any  lot  or 
separate  parcel  thereof,  will  be  necessary,  that  he  specify  the  same  in 
bis  report,  together  with  the  reasons  which  render  a  sale  necessary; 
and,  in  such  a  case,  that  he  also  ascertain  and  report  vihetber  any 
creditor,  not  a  party  to  the  suit,  has  d  specific  lien,  by  mortgage,  devise, 
or  otherwise,  upon  the  undivided  share  or  interest  of  any  of  the  parties, 
in  that  portion  of  the  premises  which  it  is  necessary  to  sell ;  and  if  he 
finds  that  there  is  no  such  specific  lien  in  favor  of  any  person  not  a 
party  to  the  suit,  that  he  further  inquire  and  report  whether  the  undi- 
vided share  or  interest  of  any  of  the  parties  in  the  premises  is  subject  to 
a  general  lien  or  incumbrance,  by  judgment  or  decree ;  and  tnat  be 
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ascertain  and  report  the  amount  due  to  any  party  to  the  suit  who  has 
either  a  general  or  specific  lien  on  the  premises  to  be  sold,  or  any  part 
thereof,  and  the  amount  due  to  any  creditor,  not  a  'party,  who  has  a 

feneral  lien  on  any  undivided  share  or  interest  therein,  by  judgment  or 
ecree,  and  who  shall  appear  and  establish  his  claim  on  such  refereooe. 
He  shall  also,  if  requested  by  the  parties  who  appear  before  him  on 
such  reference,  ascertain  and  report  the  amount  due  to  any  creditor, 
not  a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or 
incumbrance  upon  all  the  shares  or  interests  of  the  parties  in  the  premises 
to  be  sold,  and  which  would  remain  a^  an  incumbrance  thereon  in  the 
hands  of  the  purchaser ;  to  the  end  that  such  directions  may  be  given 
in  relation  to  the  same,  in  the  decree  for  the  sale  of  the  premises,  as 
shall  be  most  beneficial  to  all  the  parties  interested  in  the  proceeds 
thereof  on  such  sale. 

Rule  [80.]    (New.)     Staying  tale  in  foreclosure  or  partition. 

No  order  to  stay  a  sale  under  a  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage,  shall  he  granted  or  made  by  a  judge  out  of  court, 
except  upon  a  notice  of  at  least  two  days  to  the  plaintiff^ s  attorney, 

RuLB  81.  [78.]  (Am'd.)  Moneys  brought  into  court  to  he  paid  to 
county  treasurer.     Where  deposited. 

All  moneys  brought  into  court  by  order  of  this,  or  any  other  court, 
shall  be  paid  to  the  county  treasurer  of  the  county  in  which  the  action 
is  triable,  unless  the  court  shall  otherwise  direct  And  all  bonds,  mort- 
gages, and  other  securities  upon  real  estate,  heretofore  required  to  be 
taken  in  the  name  of  the  derl  of  the  court  of  appeals,  shall,  except  as 
otherwise  provided  by  law,  be  taken  to  the  treasurer  of  the  county  where 
such  fund  belongs,  or  such  other  county  treasurer  as  this  court  shall 
direct  And  all  moneys  received  by  the  county  treasurer,  under  and  by 
virtue  of  any  law  vesting  him  with  the  funds  or  securities  belonging  to 
any  of  the  suitors,  in  any  court  of  this  State,  shall  be  deposited  by  the 
said  county  treasurer,  in  his  name  of  office,  in  the  New  York  Life  Insur- 
ance and  Trust  Company,  the  United  States  Trust  Company,  or  in  such 
bank,  or  trust  company,  as  the  court  for  the  district  shall  from  time  to 
time  direct,  as  a  deposit  bank,  unless  the  order  or  judgment  under  which 
such  moneys  are  brought  into  court,  shall  direct  such  moneys  to  be 
deposited  in  some  other  bank  or  company. 

a.  Ab  to  the  method  of  investiDg  moneys  in  court  on  bond  and  mortffage,  and 
of  ascertaining  (he  sufficiency  of  the  seconty.  see  Oreen  y.  Wardt  1  Barb.  21. 

h.  The  chamberlain  of  the  city  of  New  York  is  the  county  treasarer  thereof. 
1  R.  S.  870,  section  29. 

RuLK  82.  [79.]  Accounts  of  county  treasurer.  County  treasurer  to 
report  annually. 

The  accounts  of  the  county  treasurers,  with  respect  to  moneys  or 
securities  received  by  them  under  the  foregoing  rule,  or  by  virtue  of  any 
order  of  any  court  of  this  State,  with  the  oanks  and  other  companies,  in 
which  moneys  are  directed  to  be  deposited,  shall  be  kept  in  such  manner, 
that  in  the  cash  books  of  the  banks  and  other  companies,  and  ia  the 
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bank  books  of  the  said  treasurers,  it  shall  appear  in  what  particular  suit, 
or  on  what  account,  the  several  items  of  money  credited,  or  charged, 
were  deposited,  or  paid  out.  The  said  county  treasurer  shall,  at  the  first 
general  term  of  this  court,  for  the  district  in  which  such  treasurer  resides, 
in  each  year,  make  a  report  to  said  court,  containing  a  statement  of  his 
accounts,  and  of  the  funds  and  securities  under  his  control,  on  the  first 
day  of  January,  which  statement  shall  show  the  amount  in  his  hands, 
uninvested,  and  the  times  when  received,  and  the  suit  or  matter  in  which 
the  same  was  paid  in,  constituting  the  balance  in  deposit  in  banks,  and 
other  companies ;  and  also  all  stocks,  bonds,  and  mortgages,  and  other 
investments,  for  the  benefit  of  suitors  or  otherwise.  The  court  to  which 
such  report  shall  be  made,  shall  cause  the  same  to  be  examined  by  some 
suitable  and  proper  person,  to  be  appointed  bv  them.  The  person  so 
appointed  shall  forthwith  proceed  to  examine  tne  account  and  statement, 
with  the  accounts  in  banks  and  in  other  companies,  and  with  the 
accounts  and  securities  in  the  office  of  such  treasurer.  He  shall  have 
the  power  to  summon  witnesses  before  him,  if  necessary,  to  be  examined 
with  respect  to  such  accounts.  He  sh  til  report  whether  such  accounts 
have  been  correctly  kept,  and  are  truly  stated ;  and  shall,  on  or  before 
the  first  day  of  the  next  ensuing  general  term  in  such  district,  deliver  to 
the  court  of  such  district,  by  which  he  shall  be  appointed,  or  one  of  the 
justices  thereof,  his  report  upon  the  matters  so  referred. 


Rule  88.    [80.]    (Am'd.J     Orders  for  paying  moneys  out  of  court. 
Accounts  with  Trust  Companies. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of  mon- 
eys out  of  court,  shall  be  made  payable  to  the  order  of  the  person 
entitled  thereto,  or  of  his  attorney  duly  authorized,  and  shall  specify  in 
what  particular  suit  or  on  what  account  the  money  is  to  be  paid  out,  and 
the  time  when  the  order  authorizing  such  payment  was  made.     When 
moneys  are  deposited  in  the  New  York  Life  Insurance  and  Trust  Com- 
pany, or  the  united  States  Trust  Company,  to  the  credit  of  the  county 
treasurer,  the  entry  of  such  deposit,  both  in  the  books  of  the  company 
and  in  the  accounts  of  the  county  treasurer  with  the  company,  shall 
contain  a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  directed  to  be  made ;  and  specifying  also  the  time  from  which 
the  interest  or  accumulation  on  such  deposit  is  to  commence,  whrre  it 
does  not  commence  from  the  date  of  such  deposit    The  secretary  of  the 
company  shall  transmit  to  the  justices  holding  the  first  general  term  for  the 
first  district,  in  January  in  each  year,  a  statement  of  the  accounts  of  the  said 
county  treasurer ;  and  to  the  justices  holding  the  first  general  term  in  the 
other  districts,  a  statement  of  the  accounts  of  the  county  treasurer  in  each 
district;  showing  the  amounts  standing  to  his  credit  on  the  first  day  of 
January,  including  the  interest^  or  accumulation,  on  the  sums  deposited  to 
the  credit  of  each  cause  or  matter.    In  every  draft  upon  the  Trust  Com- 
pany by  the  county  treasurer,  for  moneys  deposited  with  the  said  company, 
or  for  tJie  interest  or  accumulation  on  such  moneys,  the  title  of  the  cause  or 
matter  on  account  of  which  the  draft  is  made,  and  the  date  of  the  order 
authorizing  such  draft,  shall  be  stated;   and  the  draft  shall  be  made 
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payable  to  the  order  of  the  person  or  persons  entitled  to  the  money,  or  of 
nis  or  their  attorney,  who  is  named  in  the  order  of  the  court  authorizing 
such  draft.  And  to  authorize  the  payee  or  indorsee  of  such  draft  to 
receive  the  money  thereon  from  the  Trust  Company,  the  same  shall  be 
accompanied  by  a  certified  copy  of  the  order  of  the  court  authoriziDg 
such  draft,  countersigned  by  the  justice  by  whom  such  order  was  made. 
But  where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of  the  com- 
pany of  one  copy  of  the  order  authorizing  the  several  payments,  shaJl  be 
sufficient  to  authorize  the  payment  of  subsequent  drafts  in  purBuance  of 
such  order. 

Rule  84.  [75.]  Gross  sum,  in  payment  of  life-estates,  how  cuteer- 
tained. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in 
dower,  is  entitled  to  the  annual  interest  or  income  of  any  sum  paid  into 
court  and  invested  in  permanent  securities,  such  party  soall  be  charged 
with  the  expense  of  investing  such  sum,  and  of  receiving  and  paying 
over  the  interest  or  income  thereof;  but  if  such  party  is  willing  and 
consents  to  accept  a  gross  sum  in  lieu  of  such  annual  interest  or  income 
for  life,  the  same  shall  be  estimated  according  to  the  then  value  of  an 
annuity  of  six  per  cent  on  the  principal  sum,  during  the  probable  life  of 
such  person,  according  to  the  Portsmouth  or  Northampton  Tables. 

Rule  85.  [63.]  Fees  on  executing  commission  of  lunacy.  Com- 
mittee may  pay  taxed  costs. 

On  the  execution  of  a  commission  of  lunacy,  &c.,  the  commisaioneR!) 
for  every  day  they  are  necessarily  employed  in  hearing  the  testimony 
and  taking  the  inquisition,  shall  be  entitled  to  the  same  allowance  which 
is  made  by  law  to  commissioners  to  m^tke  partition  or  admeasure  dower. 
And  for  drawing  the  inquisition  and  process  and  serving  notices,  when 
no  attorney  is  employed,  they  shall  have  the  fees  to  which  an  attorney 
would  be  entitled  for  the  same  services.  The  committee  of  a  lunatic, 
idiot,  or  drunkard,  may  pay  to  the  petitioner  on  whose  application  the 
commission  was  issued,  or  to  his  attorney,  the  costs  and  expenses  of  the 
application,  and  of  the  subsequent  proceedings  thereon,  including  the 
appointment  of  the  committee,  and  without  an  order  of  the  court  for  the 
payment  thereof,  when  the  bill  of  such  costs  and  expenses  has  been  duly 
taxed  and  filed  with  the  clerk  in  whose  office  the  appointment  of  such 
committee  is  entered ;  provided  the  whole  amount  of  such  costs  and  ex- 
penses does  not  exceed  fifty  dollars.  But  where  the  costs  and  expenses 
exceed  fifty  dollars,  the  committee  shall  not  be  at  liberty  to  pay  the  same 
out  of  the  estate  in  his  hands,  without  a  special  order  of  the  court  direct- 
ing such  payment 

a.  If  an  action  is  brooffht  against  the  committee  of  a  lunatic,  for  a  canse  of 
action  which  might  have  oeen  settled  on  a  summary  application,  the  plaintiff 
will  not  be  allowed  his  costs.  (Outrin  v.  OrawM,  1  Barb.  Ch.  R.  49;  and  Code, 
88.  S06,  808.) 

6.  The  court  ha«  no  jarisdiction  to  appoint  a  committee  of  a  lunatic,  or  order 
a  sale  of  his  property,  upon  petition  of  his  friends  and  relatives,  before  a  com- 
mission of  lunacy  has  been  issued  and  returned.    {He  Payn^  8  How.  220.) 
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RuLB  86.  [64.]  (Am'd.)  Action  for  divorce  or  separation.  Com' 
plaint  for  divorce. 

When  an  action  is  brought  to  obtain  a  divorce  or  j^eparation,  or  to 
declare  a  marriage  contract  void,  if  the  defendant  fail  to  answer  the 
complaint,  or  if  U)e  facts  charged  in  the  complaint  are  not  denied  in  the 
answer,  the  court  to  which  application  is  made  for  judgment,  shall  order 
a  reference,  to  take  proof  of  all  the  material  facts  charged  in  the  com- 
plaint. 

The  court  shall  in  no  case  order  the  reference  to  a  referee  nominated 
hy  either  party. 

And,  when  the  action  is  for  a  divorce  on  the  ground  of  adultery,  un- 
less it  be  averred  in  the  complaint  that  the  adultery  charged  was  com- 
mitted without  the  consent,  connivance,  privity  or  procurement  of  the 
plaintiff — that  five  years  have  not  elapsed  since  the  discovery  of  the  fact 
that  such  adultery  had  been  committed — and  that  the  plaintiff  has  not 
voluntarily  cohabited  with  the  defendant  since  such  discovery — and  also 
where,  at  the  time  of  the  offense  charged,  the  defendant  was  living  in 
adulterous  intercourse  with  the  person  with  whom  the  offense  is  alleged 
to  have  been  committed — that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the  plaintiff; 
^pd  the  complaint  containing  such  averments  be  verified  by  the  oath  of 
the  plaintiff,  in  the  manner  prescribed  by  the  ld7th  section  of  the  code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the  plain- 
tiff's affidavit  be  produced,  stating  the  above  facts. 

a.  lo  an  aetion  for  a  divorce  on  the  ground  of  adultery,  an  order  of  reference 
on  the  default  of  the  defendant  to  answer  will  not  be  made  where  the  complaint 
eontaina  no  specification  of  the  person  with  whom,  or  the  place  where,  the 
offense  was  committed.     (Hyds  v.  Hyde^  4  Sand.  622.) 

b.  An  allegation  that  the  defendant  in  November  1851,  committed  the  offense 
in  the  city  of  New  York,  with  a  female  whose  name  is  unknown  to  the  plaintiff^ 
and  the  particular  circumstances  of  which  are  unknown  to  the  plaintiff,  will  not 
suffice,    (lb.) 

c  If  the  person  be  unknown,  the  complaint  should  state  particularly  the 
place  where  the  offense  occurred,  as  at  a  house  specified,  or  the  like,    ilb.) 

d.  When  a  reference  is  ordered  in  an  action  for  a  divorce  for  adultery,  the 
defendant  cannot  be  examined  as  a  witness  for  the  plaintiff;  and  in  such  a  case 
proof  must  be  made  before  a  referee,  not  only  of  the  fact  of  adultery,  but  of  all 
the  other  material  facts  charged  in  the  complaint;  if  the  referee's  report  is  found 
insufficient^  the  court  may  order  the  report  to  be  recommitted  to  tne  referee  to 
take  further  prool    {Arborgatt  v.  Arborgatt,  8  How.  297.) 

e.  "  The  question  in  this  case  is  whether  the  testimony  of  the  defendant  will 
warrant  a  judgment  for  a  divorce,  and  I  have  no  hesitation  in  deciding  that  it 
will  not.  It  is  an  old  and  familiar  rule  of  the  common  law  that  husband  and  wife 
cannot  he  witnesses  for  or  against  each  other ;  and  this  rule  is  founded,  in  part, 
on  public  policy.  There  is  a  peculiar  proprietv  in  the  rule  referred  to,  in  divoroe 
cases.  A  contrary  rule  in  such  cases  woula  lead  to  the  greatest  frauds  and 
abuses."    (/d,  per  Strong,  J.) 

/.  In  actions  for  divorce,  proof  of  marriage  and  the  residence  of  the  parties 
is  as  material  as  proof  of  the  adultery.  (9  Paige,  589 ;  7  ib.  589 ;  8  £dw.  Ch.  R. 
877;  8  How.  298.) 

.^  ff.  Where  the  wife  is  the  defendant  in  a  bill  filed  hy  her  husband,  for  a 
divorce  on  the  ground  of  adultery,  she  is  entitled  to  the  means  of  defence  as  well 
as  of  support  during  the  pendency  of  the  suit  And  unless  she  has  means  of  her 
own,^  the  husband  may  be  ordered  to  furnish  her  the  means  of  obtaining  a  fair 
and  impartial  trial,  as  well  as  of  providing  for  her  subsistence.    Before  final 
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decree,  how^ev«r,  the  ooart  should  interfere  with  the  husband's  property  with 
great  caation,  and  deal  it  out  to  the  wife  much  mare  sparingly  than  it  would  be 
proper  to  do  after  the  termination  of  the  suit.  And  if  the  wife  has  sufBeient 
property  in  her  hands  to  defray  the  expenses  of  the  suit,  and  to  support  herself 
pending  the  litigation,  the  husband  should  not  be  ordered  personally  to  adyanee 
aoy  thing  more  until  that  property  shall  be  exhausted.  {MorreU  r.  MorreU^  2 
Barb.  480.) 

a.  Upon  a  reference  to  inanire  and  ascertain  the  amount  which  should  be 
sllowed  to  a  wife  for  maintaining  her  suit  for  diyorce,  and  for  support  of 
herself  and  child  meanwhile,  it  is  not  necessary  that  she  prove  her  CAse  upon 
the  merits ;  and  proof  of  her  miscondaet  is  admissible  only  to  show,  that  it  was 
so  glaring  that  no  aid  should  be  given  her  to  prosecute  the  suit  The  delay  of  the 
wife  in  prosecuting  her  suit,  will  be  a  ground  for  discontinuing  her  allowance. 
(Foufler  v.  Fowler,  4  Abb.  411.) 

RcTLE  87.  [65.]     Meference  in  »uU  to  annul  marriage. 

To  obtain  aa  order  of  reference,  if  the  complaint  seeks  to  anntil  a 
marriage  on  the  ground  that  the  party  was  under  the  age  of  legal  con- 
sent, an  affidavit  must  be  ptx>duced  showing  that  the  parties  thereto  have 
not  freely  cohabited  for  any  time  as  husband  and  wife,  after  the  plaintiff 
had  attained  the  age  of  consent.  If  the  complaint  seeks  to  annul  the 
marriage  on  the  ground  that  the  plaintiflTs  consent  was  obtained  by 
force  or  fraud,  the  plaintiff  must  show  by  affidavit  that  there  has  been  no 
voluntary  cohabitation  between  the  parties  as  man  and  wife ;  and,  if  H 
seeks  to  annul  a  marriage  on  the  ground  that  the  plaintiff  was  a  lunatic, 
an  affidavit  must  be  produced  showing  that  the  lunacy  still  continues, 
or  the  plaintiff  must  show  by  his  affidavit,  that  the  parties  have  not  co- 
habited as  husband  and  wife  after  the  plaintiff  was  restored  to  his  reason. 

Rule  88.  [66.]     Plaintiff  may  be  examined  on  reference. 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  complaint  for 
separation,  or  limited  divorce,  the  examination  of  the  plaintiff  on  oath 
may  be  taken,  as  to  any  cruel  or  inhuman  treatment,  alleged  in  the  com- 
plaint, which  took  place  when  no  witnesses  were  present  who  are  compe- 
tent to  testify  to  the  facts  on  such  reference. 

Rule  89.  [67.]     Defence  in  action  for  divorce^  ttc. 

The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plain- 
tiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce,  separation, 
or  the  annulling  of  a  marriage  contract;  and  if  ao  issue  is  taken 
thereon,  it  shall  be  tried  at  the  same  time,  and  in  the  same  manner,  as 
other  is^^ues  of  fact  in  the  cause. 

&  Where  the  answer  sets  up  the  adulterv  of  the  plsintiff,  the  charge  must  be 
such  that  the  defendant,  if  innocent,  would  be  entitled  to  a  divorce  if  the  charffe 
were  substantiated  in  an  action  by  such  defendant.  {Morrell  v.  Mcrrell,  8  Barb. 
286 ;  and  1  ib-  818.)  And  in  such  a  case  the  sdultery  of  the  plaintiff  should  be 
set  up  in  the  answer  in  the  same  manner  and  be  sccompanied  with  the  same 
allegations  as  are  required  in  a  complaint.  The  answer  should  allege  that  the 
adtuteries  of  the  plaintiff  were  committed  without  the  procurement,  connivance, 
privity,  or  consent  of  the  defendant    (lb.) 

e*  Matter  of  defence  coming  to  the  knowledge  of  the  defendant  after  answar, 
may  be  set  up  by  supplementid  answer.    {Smith  v.  Smith,  4  Paige,  482.) 

RuLB  90.  [68.]  (Am'd.)     Questioning  legitimacy  of  children. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes  to 


91,  92.]  BUPEEME  COURT.  6i3 

ouestioD  the  legitimacy  of  any  of  the  children  of  bis  wife,  tlie  allegation 
tDat  they  are  or  that  he  believes  them  to  be  illegitimate,  shall  be  dis- 
tinctly made  in  the  complaint.  If  a  reference  is  ordered,  proofs  shall  be 
taken  upon  the  question  of  legitimacy,  as  well  as  upon  the  other  mat- 
ters stated  in  the  complaint ;  and  if  the  issue  is  tried  by  a  jury,  an  i&sue 
on  the  question  of  legitimacy  of  the  children  shall  be  awarded  and  tried 
at  the  same  time. 

RuLB  91.  [70.]  (Am'd.)  Sentence  of  nulliti/ or  decree /or  divorce  by 
default.  Pleadings  or  testimony  not  to  be  published.  Judgment  for 
divorce. 

No  sentence  or  decree  of  nullity  declaring  void  a  marriage  contract, 
or  decree  for  a  divorce,  or  for  a  separation  or  limited  divorce,  shall  be 
made  of  course  by  the  default  of  the  defendant,  or  in  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent.  And 
every  such  cause  shall  be  heard  after  the  trial  of  the  issue,  or  upon  the 
coming  in  of  the  proofs,  at  a  special  term  of  the  court ;  but  where  no 
person  appears  on  the  part  of  the  defendants,  the  details  of  the  evidence 
in  adultery  causes  shall  not  be  read  in  public,  but  shall  be  submitted  in 
open  court.  No  officer  of  this  court,  with  whom  the  proceedings  in  an 
adultery  cause  are  filed,  or  before  whom  the  testimony  is  taken,  nor  any 
clerk  of  such  officer,  either  before  or  after  the  termination  of  the  suit, 
shall  permit  a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  sub- 
stance of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party,  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in  the 
cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entertained  except 
upon  the  special  direction  of  the  court. 

a.  The  court  will  not  grant  a  decree  for  divorce,  upon  a  complaint  to  which 
no  answer  has  been  interposed,  until  after  an  inspection  of  the  complaint,  proof, 
and  the  affidavit  of  stirvice  of  the  summons.  (Hobinaon  v.  Bobiusorit  1  Barb. 
27.) 

Rule  92.  [76.]  (Am'd.)  Receiver  of  debtor* 8  estate.  When  allowed 
his  costs.    May  sell  doubtful  claims  at  auction. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall,  unless 
restricted  by  the  special  order  of  the  court,  have  general  power  and 
authority  to  sue  for  and  collect  al!  the  debts,  demand^,  and  rents  belong- 
ing to  such  debtor,  and  to  cumpromise  and  settle  such  as  are  unsafe  and 
of  a  doubtful  character.  He  may  also  sue  in  the  name  of  a  debtor,  where 
it  is  necessary  or  proper  for  him  to  do  so ;  and  he  may  apply  for  and 
obtain  an  order  of  course  that  the  tenants  of  any  real  estate  belonging  to 
the  debtor,  or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to 
such  receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted  to 
make  leases,  from  time  to  time,  as  may  be  necessary,  fur  terms  not  ex- 
ceeding one  year.  And  it  shall  be  his  duty,  without  any  unreasonable 
delay,  to  convert  all  the  personal  estate  and  effects  into  money ;  but  he 
shall  not  sell  any  real  estate  of  the  debtor,  without  the  special  order  of 
the.  court,  until  after  judgment  in  the  cause.  He  is  not  to  oe  allowed  for 
the  costa  of  any  suit  brought  bv  him  against  an  insolvent  from  whom  he 
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is  unable  to  collect  bis  costs,  unless  sucb  suit  is  brought  by  order  of  the 
court,  or  by  the  con-;ent  of  all  persons  interested  in  the  funds  in  his 
hands.  But  he  may,  by  leave  of  the  courts  sell  such  desperate  debt<>,  and 
all  other  doubtful  claims  to  personal  property,  at  public  auction,  giring 
at  least  ten  days'  public  notice  of  the  time  and  place  of  such  sale. 

a.  A  receiver  who  proseoates  or  defends  an  aetioa  as  receiyer,  without 
leave  of  the  court  for  that  purpose  first  obtained,  ie  personally  liable  for  eosta 
(Phelps  y.  Cole,  8  Code  Rep.  167.) 

b.  A  motion  in  the  aupreme  court  to  vacate  a  receiver's  sale  of  real  eetate, 
where  the  sale  was  regular,  is  addressed  to  the  discretion  of  the  ooart^  and  the 
order  thereon  cannot  be  appealed  to  the  general  term.  (  Wakeman  y.  Price,  3 
Code  Rep.  196 ;  8  Corns.  884.) 

Rule  93.  [89.]  Suits  pending.  Cases  not  provided  for.  When 
rules  take  effect. 

All  actions  depending  on  the  first  day  of  July,  1848,  may  be  con- 
ducted according  to  the  rules  of  the  Supreme  Court  adopted  in  July, 
1847,  so  far  as  the  same  are  applicable. 

In  cases  where  no  provision  is  made  by  statute,  or  by  these  rulep,  the 
proceedings  shall  be  according  to  the  customary  practice,  as  it  has  here- 
tofore existed,  in  the  Court  of  Chancery  and  Supreme  Court  in  cases  not 
provided  for  by  statute  or  the  written  rules  of  the  court. 

These  rules  shall  take  effect  on  the  first  day  of  October,  1858. 
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ANNUITY   TABLE. 


•  ♦• 


A  Table  corresponding  with  the  Northampton  Tables,  referred  to  in  the 
84th  Rule  of  the  Supreme  Court,  showing  the  value  of  an  annuity 
of  one  dollar,  at  six  per  cent.,  on  a  single  life,  at  any  age  from  one 
year  to  ninety-four,  inclusive  : — 


Ag». 

No.  of  years 
pnrchasa  the 
uinaity  la 
worth. 

Age. 
25 

No.  of  years 
purchase  the 
annuity  is 
worth. 

Age. 
49 

No.  of  years 
purchase  the 
annultT  is 
worth. 

Age. 

73 

No.  of  years 
purchase  the 
annnitv  Is 
wortL 

1 

lO.lOY 

12.063 

9.563 

4.781 

2 

11.724 

26 

11.992 

50 

9.417 

74 

4.565 

3 

12.348 

27 

11.917 

51 

9.273 

75 

4.354 

4 

12.769 

28 

11.841 

52 

9.129 

.76 

4.154 

5 

12.962 

29 

11.763 

53 

8.980 

77 

3.952 

6 

13.156 

30 

11.682 

54 

8.827 

78 

8.742 

1 

13.275 

31 

11.598 

55 

8.670 

79 

3.514 

8 

13.337 

32 

11.512 

56 

8.509 

80 

3.281 

9 

13.335 

33 

11.423 

67 

8.343 

81 

3.156 

10 

13.285 

34 

11.331 

68 

8.173 

82 

2.926 

11 

13.212 

35 

11.236 

69 

7.999 

83 

2.713 

12 

13.130 

36 

11.137 

60 

7.820 

84 

2.551 

13 

13.044 

37 

11.035 

61 

7.637 

85 

2.402 

14 

12.953 

38 

10.929 

62 

7.449 

86 

2.266 

16 

12.857 

39 

10.819 

63 

7.253 

87 

2.138 

16 

12.755 

40 

10.705 

64 

7.052 

88 

2.031 

17 

12.655 

41 

10.589 

65 

6.841 

89 

1.882 

18 

12.562 

42 

10.473 

66 

6.625 

90 

1.689 

19 

12.477 

43 

10.356 

67 

6.405 

91 

1.422 

20 

12.398 

44 

10.235 

68 

6.179 

92 

1.136 

21 

12.829 

45 

10.110 

69 

5.949 

93 

0.806 

22 

12.265 

46 

9.980 

70 

5.716 

94 

0.518 

23 

12.200 

47 

9.846 

71 

5.479 

24 

12.132 

48 

9.707 

72 

5.241 
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RULE  FOR  COMPUTING  THE  VALUE  OF  THE  UFE  ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  six  per  cent,  for  one  year,  upon  the  sum  to 
the  income  of  which  the  person  is  entitled.  Multiply  this  interest  bj 
the  number  of  years*  purchase  set  opposite  the  person's  age  in  the  table, 
and  the  product  is  the  gross  value  of  the  life-estate  of  such  persoii  in 
said  sum. 

EXAMPLES. 

Suppose  a  widow's  age  is  37,  and  she  is  entitled  to  dower  in  real 
estate  worth  $350  75.  Oiie-third  of  this  is  $116  9I§.  Interest  on  $116 
91,  one  year  at  six  per  cent,  (as  fixed  by  84th  rule),  is  $7  01.  The 
number  of  years'  purchase  which  an  annuity  of  one  dollar  is  worth,  at 
the  age  of  37,  as  appears  by  the  table,  is  11  years  and  tV/t  p^rts  of  a 
year,  which  multiplied  by  7.01,  the  income  for  one  year,  gives  $77  35 
and  a  fraction,  as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50,  is  tenant  by  the  curtesy  in  the 
whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the  sum  at 
six  per  cent,  is  $540.  The  number  of  years*  purchase  which  an  annuity 
of  one  dollar  is  worth  at  the  age  of  50,  as  per  table,  is  9|VvV  1^^^^  of  ^ 
year,  which  multiplied  by  540,  the  value  of  one  year,  gives  $5,085  18 
as  the  gross  value  of  his  life-estate  in  the  premises  or  the  proceeds 
thereof. 

Nate. — ^The  valaes  in  this  table  are  calculated  on  the  suppositioD  that  the 
annuities  are  payable  yearly ;  if  payable  half-yearly,  one  fifth  of  a  year's  poT' 
oha«e  should  be  added  to  tbose  values. 

See  Jackson  v.  Edwardt,  7  Paige,  408»  as  to  computation  of  dower  right. 


Supreme  Court,  General  Term. 

New  York,  AprU  14<A,  1856. 

RuUs  in  regard  to  Moneys  awarded  to  Uhknoton  Owners, 

1.  Whenever  any  person  shall  claim  any  money  awarded  to  unknown 
owners  on  the  opening,  widening,  altering,  improving,  or  laying  out  of 
any  street,  avenue,  square,  or  public  place,  he  shall  cause  notice  of  his 
intention  to  apply  to  the  court  for  such  moneys,  to  be  published  in  one 
of  the  daily  newspapers  in  this  city,  at  least  once  a  week  for  four  weeks ; 
and  shall  serve  notice  of  such  intention  on  the  Mayor  of  the  city,  and 
the  Counsel  to  the  Corporation  of  tiie  city,  at  least  fourteen  days  before 
such  application.  The  court  at  special  term,  or  the  judge  at  chambers 
may  hear  the  application,  and  may  hear  the  proofs  or  refer  the  matter 
to  a  referee  to  hear  and  examine  into  the  matter,  and  to  report  the  sub- 
stance of  the  proofs,  with  his  opinion.  The  applicant  shall  furnish  to 
the  court  or  referee  an  abstract  of  title  for  at  least  twenty  years  prior  to 
the  award,  and  carried  down  to  the  time  of  the  examination  ;  and  also 
produce  the  originals  or  verified  copies  of  all  deeds  and  wills  referred  to 
in  the  abstract,  unless  the  court  or  judge,  on  proof  that  the  same  cannot 
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be  furnished,  shall  authorize  other  proof  to  he  received  in  place  of  such 
originals  or  copies;  and  shall  also  furnish  a  certificate  of  search  for 
mortgages  and  conveyances  against  the  persons  named  in  the  ahstract  of 
title,  made  by  a  searcher  in  the  Register's  office,  or  by  some  other  person 
experienced  in  making  such  searches,  and  shall  furnish  his  own  affidavit, 
or  that  of  his  agent,  or  of  some  other  person  likely  to  be  acquainted  with 
the  truth,  to  the  effect  that,  according  to  his  best  knowledge,  informa- 
tion, and  belief,  there  were  no  mortgages,  conveyances,  judgments,  or 
liens  of  any  kind  on  the  property  to  which  the  award  was  made,  at  the 
time  of  the  award,  and  of  the  payment  of  the  money  to  the  officer  then 
holding  the  money  for  the  unknown  owners,  except  such  liens  (if  any)  as 
may  be  specially  mentioned  in  such  affidavit  The  maps  of  awards  and 
assessments,  or  extracts  from  them,  so  far  as  relates  to  the  lots  in  ques- 
tion, shall  also  be  produced  to  the  court,  or  judge,  or  referee.  Whenever 
any  money  shall  be  paid  to  the  clerk  or  to  the  chamberlain  or  county 
treasurer*  for  unknown  owners,  such  officer  shall  enter  in  his  books  of 
account  a  memorandum  showing  the  title  of  the  matter  in  which  pay- 
ment is  made,  and  the  number  of  the  lot  or  lots  on  the  map  of  awards 
or  assessments  to  which  the  award  is  made. 

2.  No  application  will  be  heard  in  regard  to  the  disposition  of  moneys 
awarded  to  miknown  owners,  until  such  moneys  shall  have  been  actually 
paid. 

8.  Every  petition  for  the  payment  of  such  moneys  shall  be  verified 
under  oath ;  shall  set  forth  a  statement  of  the  title  and  the  grounds  of  the 
claim ;  and  shall  also  state  the  names  and  residences  of  all  persons,  if  any^ 
whom  the  petitioner  knows,  or  has  been  informed,  or  believes,  to  be 
claimants  of  such  moneys  or  of  any  part  thereof,  or  in  any  manner  or  in 
any  degree  interested  or  claiming  to  be  interested  therein. 

4.  Ten  counsellors  at  law,  to  be  named  by  the  presiding  justice,  with 
the  concurrence  of  one  or  more  of  the  other  judges,  shall  be  appointed 

referees,  to  one  of  whom  such  application  shall  be  referred ;  and  no  ap- 
plication shall  be  referred  except  to  one  of  the  persons  so  to  be  named. 

5.  The  referee,  before  proceeding  in  the  reference,  shall  require  proof 
of  the  service  of  notice  of  the  reference  upon  all  persons  named  in  the 
petition  as  interested,  or  as  claimants,  and  if,  upon  the  reference,  the 
referee  shall  consider  that  other  persons  should  be  notified,  he  shall 
require  notices  to  be  served  upon  them.  If  any  such  persons  are  infants 
guardians  must  be  appointed  as  in  ordinary  actions;  and  if  any  are 
absent,  non-resident,  or  cannot  be  found,  special  application  must  be 
made  to  the  court  for  direction  in  the  premises. 

6.  The  referee  shall  require  a  full  and  complete  abstract  of  the  title 
to  be  furnished  to  him,  and  which  he  shall  verify  for  such  length  of  time 
as  he  may  deem  advisable,  together  with  full,  complete,  and  original 
returns  of  searches  for  mortgages,  conveyances,  and  all  other  liens  what- 
ever, affecting  the  title  of  the  property,  and  such  affidavits  also  as  he 
may  deem  proper.  And  he  shall  annex  to  and  return  with  his  report, 
all  such  papers,  together  with  the  proofs  of  service  of  notices  upon 
adverse  claimants,  and  all  testimony  taken  before  him. 

7.  Notice  of  hearing,  upon  the  report  of  the  referee,  shall  be  served 
upon  all  persons  who  appeared  upon  the  reference,  and  proof  shall  be 
furnished  to  the  court  of  the  service  of  such  notice. 
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[The  foregoing  rales  m  to  "  unknown  owners  "  were  not  made  et  e  eonvoea- 
tion  of  the  judges  as  provided  in  section  470  of  the  Code,  and  are  not  Uierefore 
"  general  rules.  (In  the  Matter  of  the  Bowery,  19  Barb.  691.)  Nor  were  Uiey 
published  as  required  by  Laws  of  1847,  ch.  470.  Nor  were  they  concurred  in 
or  recognized  by  all  the  judges  of  the  first  district] 


Supreme  Court,  First  District. 

Hules  as  to   Terms  and    Calendars, 

Special  Terms  are  held  every  Satarday  for  special  motioDS.  The 
Saturday  special-motion  terms  will  be  held,  when  the  special  terms 
are  not  in  session,  by  the  jud^e  assigned  to  sit  in  chambers  during  the 
month. 

The  judge  sitting  at  chambers  will,  at  the  same  time,  hold  special 
term  for  any  ex-parts  business,  and  for  such  litigated  business  as  he 
shall  expressly  permit. 

All  issues  of  fact  already  joined,  and  triable  in  the  city  of  New  York, 
will  be  noticed  to  the  clerk,  and  be  put  on  the  calendar  for  the  ensuing 
January  circuit. 

During  the  first  week  of  that  circuit,  motions  to  correct  the  calendar 
may  be  made. 

After  that  week,  the  calendar  will  remain  unchanged,  and  continue 
the  calendar  for  every  successive  circuit,  until  all  the  causes  on  it  shall 
be  tried — each  circuit  beginning  on  the  calendar  where  the  immediately 
preceding  circuit  left  off. 

Fifteen  causes  a  day,  and  no  more,  will  be  called  at  general  and 
special  terms,  and  before  each  judge  at  circuit,  unless  otherwise  specially 
ordered. 

No  cause  will  be  set  down  for  a  particular  day  at  a  circuit,  unless 
sworn  off  when  called,  on  account  of  the  absence  of  a  witness,  and  on 
payment  of  costs. 

If  the  trial  of  a  cause  shall  not  be  moved  by  either  party  when 
called  in  its  order  on  the  circuit  calendar,  it  will  go  to  the  foot  of  the 
calendar,  and  not  be  called  again  until  it  shall  be  reached  in  that 
place. 

All  new  issues  will  be  noticed  for  the  first  day  of  the  next  circuit, 
after  the  same  shall  be  joined,  and  be  put  in  their  order  at  the  foot  of 
the  permanent  calendar. 

After  the  first  week  of  each  circuit  (during  which  motions  to  correct 
th6  calendar  may  be  made),  the  calendar  of  the  causes  which  may  have 
gone  down  at  the  previous  circuit,  and  the  new  issues,  will  be  entered 
as  part  and  in  continuation  of  the  permanent  calendar ;  and  so  on,  from 
court  to  court,  until  the  end  of  the  year. 

These  regulations  do  not  affect  the  question  of  noticing  the  causes 
for  trial  to  the  oppos^ite  party,  from  court  to  court,  as  the  statute  may 
require. 
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Spkoial  Circuit  Galbkdab. 

At  any  Circuity  until  further  ordery  any  causes  belonging  to  either  of 
the  two  follomng  classes  may  be  placed  on  a  special  Circuit  Calen- 
dary  unless  the  trial  is  likely  to  occupy  more  than  one  hour, 

Ist.  Where  the  action  is  on  contract,  and  the  answer  merely  denies 
the  allegations  in  the  complaint,  without  setting  up  any  new  matter. 

2d.  Where  the  action  is  on  contract,  and  new  matter  is  set  up  in 
the  answer,  and  there  shall  be  reason  to  believe  that  the  defence  is  made 
only  for  the  purposes  of  delay. 

To  entitle  the  cause  to  be  placed  on  such  calendar,  the  plaintifTs 
attorney  must  give  notice  four  days  before  any  Monday  in  the  circuit, 
that  he  will  move  on  such  Monday  to  have  the  cause  placed  on  such 
calendar ;  and  the  motion  will  be  heard  on  such  Monday,  and,  if  granted, 
the  cause  may  be  heard  on  the  following  Friday. 

If  the  motion  be  founded  on  the  belief  that  the  defence  is  for  delay, 
affidavits  must  be  served  at  the  time  of  notice. 

The  plaintiff's  attorney  must  also  deliver  to  the  clerk  of  the  circuit  a 
like  notice,  also  four  days  before  such  Friday,  containing  also  the  number 
of  the  cause  on  the  general  circuit  calendar. 

The  same  motion  may  be  made,  on  any  day,  before  the  judge  at 
chambers,  on  notice  of  four  days. 

If  the  cause  shall  actually  occupy  more  than  one  hour  on  the  trial, 
the  trial  may  be  suspended  at  the  discretion  of  the  court,  and  the  cause 
\e  put  down  at  the  foot  of  the  calendar. 


When  a  cause,  placed  upon  a  calendar  of  a  court  of  record  in  the 
city  of  New  York,  shall  be  regularly  called  and  passed,  without  a  post- 
ponement by  the  court  for  good  cause  shown,  it  shall  thenceforth  take 
its  place,  on  the  same  or  any  future  calendar,  as  if  the  date  of  the  issue 
were  the  time  when  it  was  thus  passed.     (Laws  of  1849,  p.  708,  s.  16.^ 

In  the  case  mentioned  in  the  Iflst  section,  it  shall  be  the  duty  of  tne 
party  placing  a  cause  upon  the  calendar  for  a  subsequent  term,  to  state 
the  date  of  the  issue,  as  above  prescribed ;  and  if  he  omit  to  do  so,  by 
reason  whereof  the  issue  retains  its  priority  on  the  calendar,  the  court, 
on  the  application  of  the  adverse  party,  or  of  its  own  motion,  may  strike 
the  cause  from  the  calendar,     (/a.  s.  17.) 
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or 


No  order  will  be  entered  upon  a  litigated  motion,  except  on  consent, 
at  least  one  day's  notice  to  the  opposite  party. 
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ADDinONAL  RULES. 

1.  Hereafter  no  causes  will  be  reserved  generally,  after  they  are 
placed  on  the  day  calendar. 

2.  No  cause  on  the  day  calendar  will  be  passed,  except  where  the 
counsel  is  actually  engaged  in  the  trial  of  a  cause  in  another  court  in 
the  city,  or  in  the  court  of  appeals;  and  then  only  until  such  an 
engagement  is  discharged,  or  upon  proof  of  the  absence  of  a  witaees 
duly  subpcenaed. 

3.  The  calendar  will  only  be  called  regularly  in  its  order. 

4.  Causes  will  only  be  put  off  for  the  term  on  appellant  showing  a 
good  excuse  for  not  proceeding  to  trial,  when  reached  on  the  day 
calendar. 

6.  Set-down  causes  to  be  placed  at  foot  of  the  day -calendar. 

6.  Parties  by  consent  may  apply  to  the  clerk  and  ha?e  any  cause 
reserved  generally  before  it  is  placed  on  the  day>calendar,  and  may,  on 
filing  witn  the  clerk  a  like  consent,  have  the  same  placed  on  the  day- 
calendar. 

7.  Hereafter  no  note  of  issue  for  the  general  term  will  be  received 
or  filed  by  the  clerk,  unless  it  shall  appear  distinctly  on  the  face  thereof 
whether  the  same  belongs  to  the  class  of  enumerated  or  non-enumerated 
motions. 


SuPRXMs  Court,  Ssoond  District. 

Bules  adopted  Jan.  13,  1852. 

The  following  rules,  to  be  observed  in  the  Second  Judicial  Districf, 
are  adopted,  in  regard  to  the  order  of  business  and  allowances  to  be  made 
under  section  308  of  the  Code  of  Procedure : 

1.  Issues  of  law  shall  be  first  tried  and  decided  at  a  special  term. 

2.  At  the  general  terms  of  the  court,  ten  causes  only  will  be  called 
in  each  successive  day  during  the  term.  They  will  be  called  and 
heard  in  the  order  in  which  they  stand  upon  the  calendar,  and  no 
cause  will  be  reserved,  or  set  down  for  hearing  out  of  the  order  herein 
prescribed. 

3.  Two  hours  and  no  more  is  given  to  the  counsel  on  each  side  for 
the  argument  of  causes  at  the  general  and  special  terms,  unless  the 
court,  upon  special  application  at  the  commencement  of  the  argument, 
shall  otherwise  direct. 

4.  In  actions  tried  at  the  circuit  or  the  special  term,  applications  for 
additional  allowances,  under  section  308  of  the  code,  must  be  made  to  l| 
the  justice  who  heard  the  cause,  unless  he  is  out  of  the  State,  or  unable  I 
to  attend  to  business  from  ill  health,  or  out  of  ofiice.  And  in  actions 
heard  before  referees,  the  application  must  be  made  in  the  judicial 
district  where  the  action  is  pending.  Such  allowances  will  be  made 
whenever  there  has  been  a  trial,  and  the  parties  have  appeared  and 
litigated  the  questions  in  controversy. 

5.  No  allowance  shall  exceed  the  sum  of  $100,  unless  due  notice  of 
the  time  and  place  of  making  application  therefor  be  first  given  to  the 
adverse  party,  nor  unless  it  uiall  appear  to  the  justice  who  shall  hear 
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such  application,  that  the  litigation  in  respect  to  which  the  allowance  is 
elaimed,  has  been  unreasonably  or  unfairly  conducted  by  the  party  to 
be. charged  with  such  allowance. 

6.  In  actions  for  the  foreclosure  of  mortgages,  where  the  defendants 
do  not  exceed  five  in  number,  the  allowance  shall  not,  when  added  to 
the  costs  given  to  the  plaintiff  under  section  307  of  the  code,  exceed  the 
sum  of  (40.  And  in  cases  where  there  are  more  than  five  defendants, 
such  allowance  shall  not,  when  added  to  the  costs  given  to  the  plaintiff 
under  section  807  of  the  code,  exceed  in  amount  the  costs  heretofore 
given  to  the  solicitor  for  the  complainant  under  the  first  section  of  the 
act  of  the  25th  of  May,  1841,  to  amend  the  act  to  reduce  the  expenses 
of  foreclosing  mortgages  in  the  court  of  chancery. 

7.  A  printed  copy  of  these  rules  shall  be  annexed  to  every  calendar 
of  causes  hereafter  made  up  for  trial  at  the  circuit,  and  for  hearing  and 
argument  at  the  general  and  special  terms  of  the  court,  by  the  clerks 
who  furnish  such  calendars . 

These  rules  are  modified  by  the  amendment  to  the  code  in  1857 ;  and  see  note 
to  role  9,  ante,  p.  609. 


RULE.— Adopted  20th  FkbV,  1857. 

Ordered.  That  orders  to  show  cause  on  non-enumerated  motions  will 
not  hereafter  be  granted,  except  upon  affidavit,  showing  the  necessity 
of  making  the  time  of  notice  shorter  than  is  required  by  the  code. 

The  attention  of  the  profession  is  particularly  directed  to  this  rule. 
It  will  be  strictly  enforced  throughout  the  district. 
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and  there  be  alleged  eirors  of  law  contained  in  the  ease  on  which  the 
motion  was  made,  the  appeal  from  the  judgment  in  respect  to  ancli 
errors  of  law  must  be  brought  on  and  argued  at  the  same  time  with  the 
appeal  from  the  order  refusing  a  new  trial,  at  the  special  term. 

Bulb  12. — The  costs,  on  an  appeal  to  the  general  term  from  a  judg- 
ment, as  well  as  from  an  order  granting  or  refusing  a  motion  to  set  aside 
a  verdict  as  against  evidence,  when  aflowed  by  the  court,  shall  be  the 
costs  prescribed  in  subdivision  six  of  section  three  hundred  and  seven  of 
the  amended  code,  together  with  the  expenses  specified  in  section  three 
hundred  and  eleven.  But  where  an  appeal  from  such  order  is  heard  at 
the  same  time  with  an  appeal  from  the  judgment  in  the  cause,  the  court 
may,  in  its  discretion,  give  costs  on  the  former  appeal,  as  if  it  were  a 
motion  at  special  term. 

Bulb  13. — The  party  who  moves  for  a  re*hearing,  or  review  of  a 
cause  or  matter  decided  by  a  Aferee  or  referees,  shall  procure  and  furnish 
to  the  court  a  special  report  of  the  referee  or  referees,  setting  forth  dia- 
tinctly  the  facts  found  on  the  reference,  and  his  or  their  decision  upon 
the  points  of  law  arising  in  the  cause. 

Bulb  14. — The  foregoing  rules  shall  take  effect  immediately,  and  all 
existing  rules  inconsistent  with  the  same  are  hereby  repealed. 


ADDITIONAL  BULE.— Adopted  December,  1861. 

Ordered, — That  all  notes  of  issue  hereinafter  filed  with  the  clerk,  in 
causes  which  have  once  been  on  the  calendar  for  trial  or  argument,  shall 
specify  the  number  of  the  cause,  on  the  last  preceding  calendar  on  which 
it  was  entered,  and  the  date  of  such  calendar.  And  every  note  of  issue 
shall  state  whether  the  cause  is  to  be  placed  on  the  calendar  of  the  gen- 
eral term,  the  special  term,  or  the  triHl  term.  No  cause  shall  be  entered 
by  the  clerk  on  either  calendar,  unless  the  note  of  issue  conforms  to  this 
rule. 


ADDITIONAL  BULE.— Adopted  March  6,  1862. 

Ordered, — That  all  notes  of  issue  hereinafter  filed  with  the  clerk,  in 
causes  which  have  once  been  on  the  calendar  for  trial  or  argument,  shall 
specify  the  number  of  the  cause  on  the  last  preceding  calendar  on  which 
it  was  entered,  and  the  date  on  such  calendar.  And  every  note  of  issue 
shall  state  whether  the  cause  is  to  be  placed  on  the  calendar  of  the  gen- 
eral term,  the  special  term,  or  the  trial  term.  No  cause  shall  be  entered 
by  the  clerk  on  either  calendar,  unless  the  note  of  issue  conforms  to  this 
rule. 

^N.B. — The  members  of  the  bar  are  requested  to  conform  in  all 
particulars  to  the  last  rule,  or  the  notes  of  issue  will  be  rejected." 


ADDITIONAL  BULE.— Adopted  March  19, 1853. 

Ordered, — That  all  notes  of  issue  hereafter,  for  the  general,  special 
and  trial  terms  of  this  court,  must  be  filed  with  the  clerk  eight  days 
before  the  commencement  of  the  first  day  of  the  succeeding  term. 
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ADDITIONAL  RULE.— Adoptbd  March  10,  1855. 

Ordered^ — That  when  a  cause  is  placed  on  the  day  calendar  for  trial, 
the  plaintiff  may,  at  the  opening  of  the  court  each  day,  take  an  inquest 
therein,  in  any  case  the  court  will  consent  to  try  without  the  intervention 
of  a  jury,  though  an  affidavit  of  merits  may  have  been  filed,  unless  the 
defendant  shall  appear  and  state  that  a  defence  is  intended  to  be  made. 


ADDITIONAL  RULE.— Adopted  Apbil  11, 1857. 

Ordered^ — That  the  following  General  Rules  shall  commence  and 
take  effect  immediately  : — 

^tV«^.-^The  attorneys  of  the  parties  must  file  immediately  every 
paper  read  by  them  on  a  motion. 

Second. — Every  order,  hereafter  entered,  must  specify  the  papers  on 
which  it  was  granted  or  opposed  ;  and  the  clerk  is  directed  not  to  enter 
any  order,  unless  such  papers  are  exhibited  to  him  and  filed,  or  unless 
•they  have  been  previously  filed. 

Third. — ^Either  party  at  the  time  of  giving  notice  of  trial  for  the 
special  or  trial  term,  may  also  give  notice  that  he  will  move  on  the  first 
day  of  term  for  judgment  upon  the  pleadings,  or  upon  the  pleadings 
with  such  admission  on  his  part  as  he  may  specify ;  and  may  thereupon 
bring  on  the  action  to  be  tned,  and  move  for  such  judgment  as  he  may 
be  entitled  to  upon  the  pleadings,  with  or  without  such  admission. 


COURT  OF  COMMON  PLEAS 


FOR  THE  CITY  AND  COUNTY  OF  NEW  YORK. ' 


RULES.— ADOPTED  JUNE,  1848. 

Rule  1.  The  general  terms  for  hearing  appeals  and  other  business 
required  by  law  to  be  beard  at  those  terms,  shall  be  held  on  the  fourth 
Monday  of  each  month  except  July  and  August,  shall  continue  for  one 
week,  £f  necessary,  and  open  at  10,  A.  M.  on  each  day. 

Rulv  2.  The  special  terms  for  the  trial  of  all  issues  of  £Eict  and  law, 
and  heariDff  of  all  matters,  except  business  to  be  heard  at  the  general 
terms,  shall  be  held  on  the  first  Monday  of  each  month  except  August, 
shall  continue  for  three  weeks  if  necessary,  and  may  be  continued  for 
the  fourth  week,  by  the  judge  holding  the  same,  when  he  is  not  engaged 
at  the  general  term. 

'RuLK  8.  The  special  term  for  the  trial  of  issues  of  law  will  be  held 
at  chambers,  and  open  at  12,  M.  The  calendar  will  be  called  daily  in 
order.  The  special  term  for  the  trial  of  issues  of  fact  will  be  open  at 
10,  A.  M. 

RuLB  4.  Motions  that  may  be  made  out  of  court,  and  chamber 
business,  will  be  heard  before  a  judge  at  chambers  daily  between  10  and 
12,  A.  M.  Appeals  from  such  motions  shall  be  submitted  at  the  Satur- 
day of  the  general  term. 

RuLB  5.  Notice  of  trial  or  argument  shall  be  for  the  first  day  of 
term. 

Rule  6.  The  clerk  shall  prepare  a  calendar  for  the  general  term,  and 
calendars  for  the  special  terms ;  one  containing  the  issues  of  &ct  to  be 
tried,  and  the  others  containing  the  issues  of  law. 

Rule  7.  Where  the  parties  agree  in  writing  to  waive  a  trial  by  juiy 
the  note  of  issue  shall  state  such  consent,  and  the  consent  be  filed  with 
the  note  of  issue.  The  clerk  shall  place  such  causes  on  a  separate  part  of 
the  calendar.  Where  the  parties  consent,  on  a  cause  being  called,  that 
the  same  be  tried  without  a  jury,  such  cause  shall  be  pla^d  on  such 
calendar  in  its  order. 

Rule  8.  A  term  of  the  court  for  any  other  business  than  the  trial  of 
issues  of  fact  or  law,  shall  be  held  at  chambers  on  the  firbt  Monday  of 
August,  and  continued  for  four  weeks. 
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Bulb  9.  The  present  June  tenn  of  this  conrt  is  contioned  until  the 
last  Saturday  of  July,  for  trials  and  arguments.  After  the  third  Monday 
of  July,  during  that  term,  causes  will  be  tried  and  arguments  heard  only 
on  consent  of  both  parties. 

Rule  10.  Arguments  of  enumerated  motions  in  causes  commenced 
before  the  first  day  of  July,  1848,  will  be  heard  at  the  general  terms,  and 
shall  be  brought  on  upon  notice,  as  now  provided  for  by  the  rules  of  the 
court,  for  the  first  day  of  such  term. 

These  rules  shall  take  effect  on  the  third  day  of  July,  1848. 


.^ 


ADDITIONAL  RULES.— ADOPTED  JAN.  9,  1850. 

RuLR  1.  The  present  calendar  of  issues  of  fact  shall  be  continued 
from  term  to  term,  until  the  same  is  finished,  during  the  year  1850, 
commencing  at  each  succeeding  term,  where  the  court  left  off  at  the 
preceding  term. 
« 

RuLB  2.  The  causes  hereafter  noticed  for  trial  shall  be  added  to  the 
calendar  at  the  end  thereof  for  each  term  in  order,  except  those  which 
may  previously  be  upon  the  calendar  for  trial ;  but  no  new  note  of  issue 
need  be  filed  for  any  cause  on  the  calendar. 

Rule  3.  Causes  which  may  be  set  down  for  the  third  week  of  the 
term,  if  not  disposed  of  during  the  term,  and  causes  so  ordered  by  the 
court,  shall  be  called  at  the  commencement  of  the  succeeding  term, 
b  efore  proceeding  with  the  calendar. 

Rule  4. — Causes  that  are  passed  on  the  calendar,  and  go  down,  or 
are  postponed  for  the  term,  must  be  placed  again  forthwith  at  the  foot  of 
the  calendar  by  the  clerk,  unless  otherwise  ordered  by  the  court  at  the 
time  of  postponement. 

Rule  5. — These  rules  are  not  intended  to  dispense  with  the  notice  of 
trial  for  each  term,  as  required  by  the  statute. 


ADDITIONAL  RULE— ADOPTED  MARCH  24, 1860. 

Ordered, — That  orders  to  show  cause  on  non-enumerated  motions 
will  not  hereafter  be  granted,  except  upon  affidavit  showing  the  necessity 
of  making  the  time  of  notice  shorter  than  is  required  in  the  code ;  and 
where  such  order  is  returnable  on  any  other  day  than  the  first  day  of  the 
special  term,  the  reason  therefor  must  be  stated  in  the  affidavits  on  which 
the  motion  is  founded.   . 

The  court  will  hereafter  enforce  the  rule  of  the  supreme  court  in 
regard  to  tbe  printing  of  cases  and  bills  of  exceptions,  except  where  they 
have  already  been  prepared  for  the  use  of  the  court. 

42 
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ADDITIONAL  RULE— ADOPTED  MARCH  22,  1851. 

For  the  purpose  of  regulating  the  review  of  questions  of  practioe 
decided  by  a  single  judge,  the  court  adopt  the  following  rule : 

Upon  the  decision  of  motions  made  before  a  single  judge  at  chambers 
or  at  special  terra,  in  cases  in  which  no  appeal  is  allowed  by  section  349 
of  the  code,  the  judge  may,  if  he  deem  the  question  of  such  importance 
and  doubt  as  to  render  a  review  by  the  general  term  proper,  give  a  cer- 
tificate thereof ;  and  the  party  desiring  such  review  shall,  within  six  days 
after  the  decision  of  suob  motiou,  procure  such  certificate,  and  serve  a 
copy  thereof,  with  a  notice  of  hearing  for  the  next  general  term  for  which 
the  same  can  be  noticed ;  and  thereupon  such  motion  shall  be  brought 
on  and  submitted  for  review,  on  written  points^  to  be  shown  to  the  oppo- 
site counsel  and  then  handed  to  the  court. 

Such  certificate  shall  not  operate  as  a  stay  of  proceeding.^,  unless  such 
stay  of  proceedings  be  expressly  ordered. 

a.  An  order  denying  a  motion  to  set  aside  a  report  of  referee^  is  not  witbin 
this  rule.    {Matthews  v.  Jones,  1  E.  D.  Smith,  429.) 

b.  An  order  giving  ten  days'  time  to  a  party  to  make  a  motion,  and  staying 
proceedings  in  the  meantime,  is  witbin  the  above  rule.  (Hunt  v.  Bennett,  2  K.  D. 
Smith,  58.)  So  is  an  order  opening  a  default  and  permitting  the  defendant  to 
answer  the  eoqaplaint     {Meajy.  ifead,  id.  223.) 

c.  The  decision  of  a  judge  at  special  term,  granting  costs  to  the  defendant 
from  the  time  of  answer,  as  a  condition  of  permission  to  the  plaintiff  to  amend 
the  complaint,  is  not  appealable.  In  order  to  review,  at  a  general  term,  the 
propriety  of  imposing  such  costs  as  a  condition,  the  appellant  must  obtain  a 
certificate  of  the  judge,  in  pursuance  of  the  Rule  of  March  22,  1861.  (Smith  v. 
Dodd,  4  £.  D.  Smith,  643.) 


ADDITIONAL  RULE— ADOPTED  MAY  2,  1857. 

Ordered^ — That  appeals  to  the  general  term  from  orders  made  in 
motions  at  special  terms  and  chambers  be  submitted  upon  certified  copies 
of  the  papers  used  on  the  motion,  instead  of  the  original  papers. 


APPEALS  FROM  THE  MARINE  AND  JUSTICES'  COURTS  OF 

THE  CITY  OF  NEW  YORK 

(See  Code,  sections  34,  351  to  871.) 

1.  If  the  appellant  does  not  procure  the  return  to  be  made  to  this 
court,  within  the  time  prescribed  in  section  360  of  the  Code  of  Procedure, 
the  respondent  may  serve  a  notice  in  writing,  requiring  the  same  to  be 
done  within  ten  days  thereafter,  and  that  in  default  thereof  he  will  apply 
to  the  general  term,  on  the  first  day  thereof,  for  an  order  dismissing  the 
appeal ;  and  upon  proof  of  the  service  of  such  notice,  and  of  a  non-com> 
pliance  therewith,  such  order  will  be  granted,  unless  the  court  grant 
further  time  therefor. 

2.  If  the  court  below  shall  not  make  the  return  to  this  court  as  pre- 
scribed by  the  code,  the  appellant  may  apply  by  motion  to  a  judge  at 
chambers,  to  compel  such  return  by  attachment. 


\ 
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8.  If  the  retnm  be  made  and  noticed  pursuant  to  the  code,  the^ap- 
peal  shall  be  heard  on  written  arguments  or  points.  The  appellant  sb^l 
serve  his  argument  or  points  on  the  respondent  or  his  attorney,  at  leaA. 
five  days  before  the  commencement  of  the  term.  The  respondent  shall 
serve  his  answer  on  the  appellant  or  his  attorney,  before  the  first  day  of 
the  term.  The  appellant  may  reply  thereto,  and  the  case  shall  be  sub- 
mitted to  the  court  on  such  first  day  of  the  term  for  which  the  same  shall 
be  noticed.  Only  one  copy  of  the  argument  and  points  shall  be 
prepared ;  and  if  either  party  omit  to  serve  or  submit  his  points  or  argu- 
ments as  above  specified,  he  will  be  deemed  to  have  waived  the  right  to 

do  BO. 

4.  Either  party  may  move  at  chambers,  before  the  first  day  of  the 
general  term,  on  notice,  that  the  appeal  be  argued  orally ;  and  on  good 
cause  being  shown  therefor,  such  motion  may  be  granted. 

5.  The  clerk  shall  make  a  separate  calendar  of  such  appeal  cases. 

6.  The  appellant  or  respondent  may  furnish  a  fair  copy  of  the  original 
papers  for  the  use  of  the  court. 


ADOPTED  SEPTEMBER  28,  1857. 

Appeals  from  the  marine  and  district  courts  shall  hereafter,  and  until 
further  order  of  this  court,  be  heard  orally  at  the  general  term  appointed 
for  the  submission  thereotl 

The  parties  will  be  confined  on  the  argument  to  a  brief  statement  of 
the  facts  and  points  involved,  and  the  authorities  relied  on,  unless  the 
court  shall  otherwise  direct. 

a.  On  moviog  to  dismiss  an  appeal  because  the  return  has  not  been  filed,  the 
moving  party  has  only  to  show  the  proper  service  on  the  opposite  party  of  the 
notice  of  ten  days  required  by  this  rule.  That  is,  he  need  not  show  affirmatively 
that  the  return  has  not  been  filed  within  thirty  days  as  required  by  section  860 
of  the  code.    (Condert  v.  Zia$,  11  How.  264.) 


REMOVAL  OF  ACTIONS  FROM  DISTRICT  COURTS  INTO  NEW 

YORK  COMMON  PLEAS. 

In  any  action  commenced  in  a  district  court  of  the  city  of  New  York, 
where  the  claim  or  demand  exceeds  $100,  upon  the  application  of  the 
defendant,  the  justice  may  make  an  order  removing:  the  same,  at  any 
time  after  issue  joined  and  hefore  the  trial,  into  the  New  York  common 
pleas,  upon  the  defendant  executing  to  the  plaintiff  an  undertaking  with 
one  or  more  sufficient  sureties,  to  he  approved  hy  the  justice  in  whose 
court  the  action  is  commenced,  to  pay  to  the  plaintiff  the  amount  of  any 
judgment  that  may  he  awarded  against  the  defendant  hy  the  said  court 
of  common  pleas.  (Laws  1867,  ch.  344,  s.  3.)  Query,  subsequent  pro- 
ceeding ?     See  id.  s.  48. 
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ABATE,  when  action  not  to,  96. 

ABATEMENT,  answer  of  matter  in,  228  a. 

ABSCONDING  DEBTORS,  attachment  against  property  of,  87  6,  815. 

provisions  of  Revised  Statutes  as  to,  not  repealed,  695. 
ABSENCE  FROM  STATE,  effect  of,  on  time  of  limitation,  68  c,  78  a,  72. 
ABSENT  DEBTORS,  See  Non-resident. 
ACCOUNT,  defendants  in  action  for,  91  K 
how  stated  in  pleadings,  287. 
verified  copy  of,  to  be  delivered,  287. 
fu/rthefy  may  be  ordered,  287. 
stated,  complaint  on,  158  e, 
injuitie^a  courtt,  either  party  may  be  required  to  exhibit,  52. 

pleading  founded  on,  61. 
reference  to  take^  after  judgment  on  issue  of  law,  862. 

for  information  of  court,  or  to  carry  a  judgment  into  effect^  868, 867/. 
of  agents,  524  a. 
by  county  treasurer,  688. 
by  guardians,  564. 

See  Bill  of  partictdars.  Current  account^  Long  account, 
ACCOUNTABILITY  of  guardian,  564. 
ACKN.OWLEDGMENT  OF  DEBT,  when  it  must  be  in  writing,  76. 

effect  of,  75  a,  6,  c,  76  a. 
ACT  {Code\  division  of,  18. 
when  to  take  effect,  697. 
to  what  to  relate,  18, 19. 
construction  of,  598.  . 

extended  to  suits  on  forfeited  recognizances,  19,  596. 
ACTION,  defined.  17. 

what  is,  and  what  is  not,  18  a,  6. 

provisions  of  Revised  Statutes  applicable  to  proceedings  in,  not  repealed, 

596. 
abatement  of,  96.  « 

consolidating,  267. 
discontinuing  in  justice's  court,  48. 
after  discontinuance,  48. 
on  judgment,  42,  42  0,  48  a,  61,  62  a,  5. 
on  judgment  against  joint-stock  companies,  6)  d. 
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when  deemed  eommeneed,  72,  *!^  h,lSle, 
how  eommeneed,  112. 
proof  of  commenoement  of,  72. 
*  title  of,  not  changed  on  appeal,  462. 
for  discoyery  abolished,  528. 
form  of,  61. 
kinds  of,  18. 

criminal  action  defined,  18. 
and  suit,  dbtinction  between,  abolished,  61. 
limitation  o^  68. 
parties  to«  76. 
place  of  trial  o^  103. 
severance  of,  268,  852  d. 
transfer  of,  82  e,  88  a,  85,  659. 
permission  to  bring,  148  <k 
pending  defence  of;  212  b,  169/. 
submitting  controversy  without,  505. 

See  Cause  of  aciiorif  Ctvil  actioTif  Exitiing  tuittf  7%ing  in  action, 

ACTUAL  DETERMINATION,  judgment  by  consent  is  not»  468  a,  b. 
ADDITIONAL  ALLOWANCE.    See  AUowahee. 
ADDITIONAL  TIME.    See  Enlarging  time. 
ADJOURNMENT  of  court  of  appeals,  24. 

general  and  special  terms  of  supreme  courts  circuits,  and  oyer  and 

terminer,  27. 
of  hearing  before  referees,  869  a. 
of  examination  in  supplementary  proceedings,  409/. 
injustices*  courts,  51,  54  y,  57. 
costs  on,  447. 
ADJUSTMENT  OF  COSTS,  by  the  clerk,  442. 

notice  of,  443  d, 
what  a  sufficient  notice,  443  g. 
effect  of  omitting  notice,  443  t. 

Sower  of  clerk  as  to,  444  e, 
isbursemenls,  how  stated  and  verified,  444/. 
what  are  not  allowed  as  disbursements,  444/ 
what  are  allowed  as  disbursements,  444  g. 
review  of,  446  6. 
by  judge  at  chambers,  446  g, 
ADMEASUREMENT  OF  DOWER,  in  county  court,  81 . 

complaint  for,  588  e. 

Revised  Statutes  as  to,  not  repealed,  595. 
See  Ejectment  for  Dower, 
ADMINISTRATOR,  action  on  bond  of,  44  t.    See  Executor, 
ADMIRALTY  catisee,  superior  court  claims  jurisdiction  of,  36  b. 
ADMISSION  of  counsel  and  attorneys  regulated,  606.  . 

of  service  of  summons,  180,  131  b. 
of  genuineness  of  paper,  when  may  be  required,  d^c,  517. 
by  assignor  of  thing  in  action,  82  a, 
by  wife,  524/,^. 

in  answer  of  part  of  plaintiff's  daim,  828,  836. 
in  pleading,  228  c, 

by  not  answering  or  replying,  258,  259. 
ADULTERY,  issues  on  question  of,  how  settled,  616. 
ADVERSE  daims  to  real  estate,  costs  in  proceedings  on,  489,  439  e, 
"  **  actions  to  determine,  581. 

party,  examination  of,  as  a  witness,  5i5. 

examination  of,  to  same  matter,  when  assignor  of  thing  ia 
action  is  examined,  588,  587  h, 
possesnon,  what  is,  67,  66. 
ADVERTISEMENT,  publication  of,  how  proved,  130,  181  a, 

of  sale  of  real  estate  on  execution,  893  g. 
execution  creditor  not  liable  for  cost  of,  898  b, 
foreeloeure  by,  not  affected  by  the  code,  596. 
See  Publication. 


J 
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ADVICE  ofamnsBly  how  sworn  to,  613,  849  d. 
AFFIDAVIT,  title  of,  667.  • 

to  be  filed,  607. 

copy  to  be  served  with  order  enlarging  time,  656,  557  d. 
of  advice  of  counsel,  849  d^  618. 
of  merits,  849.     See  MeriU. 
of  service  of  summons,  120,  611. 
concerning  venue,  109  a,  629. 
of  disbursements,  443. 
on  motion  to  vacate  order  of  arrest,  292. 
of  publication,  180,  181  a. 
amendment  of,  260  b. 
using  pleadings  as,  811  <;. 
folios  of,  to  be  numbered  and  marked,  615. 
copy  of,  to  include  jurat  and  signature,  667  e. 

proof  of  service,  where  p»rty  serving  is  dead  or  insane,  559,  /. 

AFFIRMANCE,  ^'ik^w^  of,  466/.  499. 

what  is  not,  475  a. 
in  part,  costs  on,  465  e, 
in  court  of  appeals,  28. 
on  equal  division  of  court,  effect  of,  23  g, 
by  default  in  court  of  appeals,  608. 

notice  of,  wlien  to  be  given,  608. 

AFFIRMATIVE  RELIEF,  to  defendant,  872,  874  «. 

on  motion,  660/. 

answer  need  not  contain  a  prayer  for,  211  b. 
AGENT,  acts  of,  how  alleged,  149  d 

when  liable  to  arrest,  275,  279  e. 

may  be  examined  as  a  witness  against  his  principal,  685  ff. 
when  he  may  verify  a  pleading,  282. 
form  of  verification  by,  288. 
See  Managing  agent, 
AGGRAVATION,  matter  in,  how  pleaded,  152  e, 
AGREEMENTS  as  to  proceedings  in  a  cause,  to  be  in  writing  or  entered  on 

minutes,  610. 
ALBANY,  general  terms  at,  26  a, 
ALDERMAN,  may  be  examined  as  a  witness  in  a  suit  against  The  Mayor,  d^c, 

686  e. 
ALIEN  ENEMY,  time  of  limitation  does  not  run  against,  74. 
ALIMONY,  no  appeal  from  order  granting,  484  c. 
ALLEGATIONS  in  pleading,  when  deemed  true,  268. 

material,  what  are,  268. 
ALLOWANCE,  under  section  808,  489. 

no  motion  necessary,  489  a. 

in  what  cases  granted,  489  b. 

in  what  cases  refused,  489  c,  (^,  e, 

under  section  809,  440. 

when  has  "  a  trial  been  had,**  440  a. 

what  are  difficult  and  extraordinary  cases,  440  b, 

when,  where,  and  to  whom  the  application  for,  should  be  made, 

440  c,  627. 
costs  on  motion  for,  441  «. 
after  trial  before  a  referee,  442  a. 
review  of  order  for,  442  e, 
of  bail,  290. 
ALTERNATIVE ^ik^rmm*  in  the,  when  allowable,  877. 

relirf,  cannot  be  demanded,  192. 
AMENDED  PLEADING,  what  is,  268  e. 

.  takes  the  place  of  the  pleading  amended,  260  g, 
AMENDMENT  of  complaint,  time  to  answer  alter,  199. 

AMENDMENTS^  the  provisions  of  the  revised  statutes  as  to,  are  not  repealed, 

260  (?. 
the  whole  matter  of,  is  in  the  discretion  of  the  eourt^  260  e, 
no  appeal  lies  from  order  granting  or  refusing,  260  «, 
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of  ▼ariaQcea^  261.    See  Variance, 
of  oomplaiat, 

of  complaint,  of  co,urBc,  262. 
in  what  cases,  268  d. 
within  what  time,  264/. 
of  answer,  255  a. 
extent  of,  265  dl 

after  decision  on  demnrrer,  268. 
right  to  amend  of  coarse  is  not  a  stay  of  proceedings,  266/*. 
by  order,  266. 

what  court  may  order,  266  c 
generally  before  trial,  266  d, 
at  the  trial,  267  6,  268  e, 
from  tort  to  contract  or  the  reverse,  268  a. 
of  the  demand  of  relief  in  the  complaint^  268  b, 
of  verdict,  268  d,  e, 
after  judgment,  268/ 
on  appeaX  269  a,  462,  468  d. 
to  aamit  defence  of  usury,  269  d 
terms  on  which  amendments  are  ordered,  269/ 
by  dividiog  one  action  into  several,  268. 
effect  of,  on  order  of  reference,  270  a. 
of  judgment,  of  affirmance,  502  e, 
motion  for,  when  to  be  on  notice,  549  b,  662  5. 
is  a  waiver  of  a  default  previously  taken,  260. 
of  affidavits,  260  6. 
on  application  for  judgment  on  the  ground  of  the  frivolousness  of 

the  answer,  844  d 
on  payment  of  costs,  487  A. 
when  payment  of  costs  is  a  condition  precedent  to  right  to  make, 

270  e, 
on  a  motion,  of  a  proceeding  objected  to,  270  b. 
alter  notice  of  appeal  of  any  omission  in  perfecting  appeal  or 

staying  proceedings,  462,  468  d, 
in  justice*8  court,  51,  54  ff, 
referee  may  allow,  869  t,  868. 
AMOUNT  ADMITTED  to  be  due  by  answer,  when  order  for  payment  of,  will  be 

made,  828,  386  a. 

order  for  payment  of,  how  enforced,  886  d 
order  fur  payment  of,  is  appealable  to  general  term,  886/ 
AMOUNT  CLAIMED,  may  be  increased  by  amendment,  268  b, 

judgment  by  default  not  to  exceed,  877. 
relief  not  to  exceed,  877. 
ANIMALS,  injury  by.  1 69  g. 

ANSWER,  the  only  pleading  by  defendant  is  a  demurrer  or  answe)*,  198. 
statute  of  limitation  must  be  set  up  by,  64. 
time  to  answer,  193  a,  199. 
cannot  be  treated  as  a  nullity,  198  d 
by  married  women,  198  0,  88/ 
extending  time  to  answer,  198/ 
defects  in  complaint,  when  waived  by  obtaining  extension  of  time  to 

answer,  194  a. 
service  of,  after  time  to  answer  has  expired,  194  5. 
and  demurrer,  194  c,  223. 
vhere  to  be  served,  194  dL 
what  to  contain,  201. 
need  not  be  entitled,  201  d 
requirement  of,  201  e. 

need  not  be  a  defence  to  all  complaint^  202  a. 
general  denial,  202  e. 

denial  of  any  knowledge  or  informationi  Ac,  when  allowed,  208  a. 

fonn  of,  204  c. 
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denial  on  information  and  belief,  204  d, 
should  be  in  the  disjunctive,  205  a. 
should  not  be  in  the  alternative,  205  e, 
of  part  of  a  cause  of  action,  205  d. 
of  one  of  several  causes  of  action,  205  cL 
what  may  be  denied,  205  e. 

what  may  be  given  in  evidence  under  a  general  denial,  207  6. 
what  may  not  be  ^iven  in  evidence  under  a  general  denial,  211  <*. 
new  matter,  definition  of,  208  e. 

must  be  pleaded,  209  i,  211  e, 
in  confession  and  avoidance,  209  c 
partial  defence,  210  d, 
mitigating  circHmstancen,  211  a. 

Srayer  for  relief  in,  211  b. 
enying  notice  of  non-acceptance  or  non-payment  of  bill  or  note,  21 1  (^ 
of  action  pending,  212  b, 

of  discharge  under  insolvent  or  b&Dlcrupt  act^  213  6. 
of  leave  and  license,  213/. 
of  justification  under  justices*  warrant,  218  e. 
of  matter  occurring  pending  the  action,  218  g, 
of  nou'joinder  of  party  defendant,  218  h. 
that  plaintiff  not  the  real  party  in  interest,  218  t. 
in  action  for  a  divorce,  214  a. 

foreclosure,  214  6. 

an  assault,  212  A. 

on  a  judgment,  215  a. 

goods  sold,  218  tf. 

for  libel  or  slander,  251. 

to  recover  property  distrained,  doing  damage,  253. 
eviction,  214  d 

eonitable  defence,  214  «,/,  586  d 
ox  fraud,  215  b. 
of  payment,  215  e. 
of  performance,  215  ^. 
of  a  statutable  defence,  215  h. 
of  statute  of  limitations,  216  a.,  64,  198  a. 
of  tender,  216  b. 
of  usury,  216  d,  198  a,  269  d 
constitutioe  a  counter-claim,  216, 
of  several  defences,  217. 
in  abatement  and  in  bar,  228  a. 
sham  and  irrelevant,  may  be  stricken  out,  228. 

defined,  224  a,  b. 
demurrer  to,  226,  227. 

frivolous,  848.     8ee  J^volous  demurrer,  amvoer,  &e. 
new  matter  in,  when  deemed  controverted,  258, 
judgment  on  failure  of,  387. 
is  different  from  a  demurrer,  194  cl 

defendant  may  be  let  in  to  answer  after  time  to  answer  has  expired,  194  6. 
served  after  time  to  answer  has  expired,  and  without  leave  of  the  court, 

is  irregular,  194  b. 
of  statute  of  limitations,  when  defendant  restrained  from  interposing, 
198  a. 

must  be  pleaded,  64. 
of  usury,  when  the  defendant  will  not  be  restrained  from  interposing, 

198  0. 
objections  to  complaint  not  appearing  on  the  face  thereof,  are  to  be  taken 

Dy  answer,  199. 
objection  not  taken  by  answer  or  demurrer,  when  waived,  200. 
time  to  answer  if  complaint  be  amended,  199. 
time  to  aoswer  may  be  extended,  198/. 
order  for  extending  time  to  answer  how  obtained,  618. 
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cftonot  be  put  in  before  service  of  compl&iot,  193  a. 
time  to  answer  after  service  by  pablication,  129. 

after  order  for  discoTerv  of  books,  Ac,  611. 
not  extended  by  order  for  bill  of  particalara,  2S8  e, 
copy  of|  need  not  be  served  on  a  co-defendant,  198  e, 
of  one  defendant  not  evidence  against  his  eo-defendant,  259  a. 
admitting  part  of  claim,  S28,  886. 

on  demurrer  to,  sufficiency  of  complaint  may  be  considered,  227  e. 
amended,  what  is  not,  268  e. 
once,  of  course,  264  e. 
of  course,  in  what  cases,  265  a. 
ofteveral  defencee,  to  be  separately  stated,  217,  222  d, 

to  be  numbered,  612. 
of  counter-claim,  201,  216. 

to  part,  and  demurrer  to  residue  of  complaint,  194  c,  228,  228  c 
sham  and  irrelevant,  may  be  stricken  oat^  228. 
when  it  may  be  replied  or  demurred  to,  226. 
motion  for  judgment  on,  228. 
tupplemental,  when  proper,  272. 
of^infant,  89  6. 

frivolous,  motion  for  judgment  on,  842. 
discovery  of  documents  to  enable  defendant  to  prepare,  611. 
after  discontinuance  of  action  injustice's  court  by  reason  of  title  comiog 

in  question,  48  d 
in  justices*  courts,  45,  49,  50,  58  a, 
of  title  in  justice's  court,  45,  49. 

to  be  accompanied  with  undertaking,  46. 
proceedings  after,  46,  47,  48. 
as  to  one  of  several  causes  of  action,  49. 
APPEAL  in  general,  substitute  for  writ  of  error,  460. 

in  existing  suits,  460  a. 
in  forma  pauperit  not  allowed,  460  6. 
by  the  people,  460  e, 
by  municipal  corporations,  460  d 
second,  in  same  action,  when  permitted,  461  y. 
second,  place  of,  on  calendar,  28. 
may  be  after  pavment  of  judgment,  472  e. 
who  may  appeal,  461. 
parties  to,  how  designated,  462. 
title  of  action  not  changed  by,  462. 
how  made,  462. 

entry  on  docket  that  judgment  secured  on,  880. 
mistake  in  proceedings  after  notice  of,  may  be  rectified,  462. 
amendment  on,  269  a. 

not  made  until  notice  of,  is  served  on  clerk,  462  d 
service  of  notice  of,  462  d, 
clerk  to  transmit  papers  to  appellate  court,  463. 
papers  transmitted  by  clerk  may  be  amended,  464  c. 
intermediate  orders  reviewed  on,  464. 
judgment  on,  464. 
.  restitution  on  reversal  of  judgment,  464,  508. 
new  trial  may  be  ordered  on,  464. 
time  for,  465. 

cannot  be  enlarged,  466  d 
when  it  commences  to  run,  465,  466,  466/. 
eannot  be  until  after  entry  of  the  judgment  appealed  from,  466  a. 
entry  of  judgment  may  oe  compelled  to  enable  appeal  to  be 

brought,  466  b. 
when  order  is  entered  so  as  to  permit  an  appeal,  467  a. 
amendment  after,  269  a,  462,  463  d 
costs  on,  481,  488,  504. 
guardian  for  infant  on,  89  d 
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death  of  p>irty  pending^,  97  e. 

in  proceedings  to  determine  conflicting  olaims  to  real  property, 
582  a. 

in  special  proceedings,  483  6,  484  a. 
to  court  o/appeaU,  in  what  eases,  467. 

what  decision  the  court  of  appeals  may  review,  468  a, 

cases  in  which  it  does  not  lie,  468  g. 

cases  in  which  it  does  lie,  472  a. 

power  of  court  on,  22,  478. 

remittitur  after,  22. 

when  to  be  rtfheard,  28. 

judgment  on.  28. 

security  or  deposit  on,  474. 

security  or  deposit  may  be  waived,  474. 

stay  of  execution  on,  from  judgment  directing  the  payment  of 
money,  476. 
from  judgment  directing  the  assignment  or  delivery 

of  aocuments  or  personal  property,  476. 
from  judgment  to  execute  conveyance  or  other  instru- 
ment, 476. 
from  judgment  directing  sale  or  delivery  of  real 
property,  or  for  the  sale  of  mortgaged  premises, 
476. 

effect  of  stay  of  proceedings  on,  466  e, 

on  appeal  being  perfected,  proceedings  stayed,  477. 

security  may  be  aispensed  with  or  limit^-d  in  certain  cases,  477. 

by  execniors,  admiuistrators,  trustees^  or  persons  acting  in  an- 
other's right,  477. 

undertaking  on,  and  service  thereof,  478. 

security  on,  to  be  approved  and  justify,  478. 

secured  on  appeal,  may  be  entered  on  docket,  880. 

case  of  periiihable  property,  479. 

undertakim^s  on,  to  be  filed,  479,  607. 

time  for,  466. 

statement  of  facts  for,  620. 

death  of  party  after  return  filed,  461  e, 

what  papers  clerk  is  to  return,  699. 

appellant  to  cause  the  return  to  be  made,  600. 

how  respondent  may  have  it  dismissed  for  want  of  a  return,  600. 
•  if  the  return  filed  be  defective,  a  further  return  may  be  ordered, 

600. 

attorneys  and  guardians  in  court  below  to  be  deemed  attorneys 
and  guardians  for  the  same  parties  on  appeal,  600. 

in  calendar  causes,  a  case  is  to  be  made,  600. 

what  such  case  is  to  contain,  600. 

CASHs  and  points  to  be  printed,  601. 

copies  of  case  to  be  served  on  adverse  party,  601. 

eitner  party  may  bring  on  fur  argument,  602. 

dismissal  of,  for  want  of  a  return,  or  for  not  serving  copies  of  the 
case,  601. 

form  of  order  or  judgment  in  court  below  after  dismisjal  of,  602. 

notice  of  argument  of.  602. 

proceedings  on  argument,  602. 

copies  of  cases  and  points  to  be  furnished  the  judges,  clerk,  and 
opposing  counsel,  602. 

one  counsel  only  on  each  side,  603. 

extended  discussion  on  question  of  fact  not  allowed,  602. 

judgment  of  affirmance  or  reversal  may  be  taken  by  default,  608. 

notice  of  such  judgment  to  be  given,  608. 

criminal  cases  to  have  a  preference,  608. 

may  be  submitted  on  printed  arguments,  608. 

remittitur,  608. 

time  prescribed  by  rules  may  be  enlarged,  603. 
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exchange  of  causes  on  calendar,  608,  604. 

ten  oaoses  called  each  daj,  604. 

date  of  issue  of  passed  causes,  604. 

striking  cause  from  calendar,  604. 

clerk  to  keep  memorandum  of  the  exchanged  causes,  604. 

certain  rules  and  notice  to  be  printed  oo  calendar,  604. 

not  more  than  tvo  hours  to  be  occupied  by  argument  of  each 
counsel,  604^ 

calendar  practice,  606. 

miscellaneous  rules,  604. 
to  the  supreme  court  from  an  inferior  court,  in  what  eases,  480. 

security  upon,  480. 

where  neard,  480. 

judgment  on,  where  entered  and  docketed,  481. 

time  for,  466. 
in  the  supreme  court,  superior  court,  and  New  York  common  pleas,  f tow  a 
single  judge  to  the  general  tertn, 

from  certain  judgments,  481,  482. 

does  not  stay  proceedings^  except,  Ac,  481. 

how  heard,  482. 

security  on,  481. 

amount  of  security  to  stay  proceedings  on,  482. 

notice  of  security  may  be  entered  on  docket,  880. 

in  the  case  of  certain  orders,  48S. 

when  not  allowed.  484  e, 
allowed,  484  dL 

from  order  sustaining  or  overruling  a  demurrer,  486  e. 

order  inyoWing  the  merits,  486  b, 

order  involving  a  substantial  right,  486  e. 

from  two  orders  in  one  appeal,  651  «. 

security  on  appeal  from  order,  486  d^ 

stay  of  proceeaings  on  appeal  from  order,  486  e, 

hearing  of,  486/ 

in  New  York  common  pleas,  487  6,  668. 

costs  on  appeal  from  order,  487  a. 

from  order  at  chambers  on  notice,  487. 

order  of,  on  the  calendar,  622. 

papers  on,  to  be  printed,  628. 

copy  papers  for  the  court  on,  622. 

what  papers  to  be  furnished  on,  622,  668.  • 

within  what  time,  466. 

order  granting  or  refusing  new  trial  in  snperior  court,  654. 

notice  of,  462. 

judgment  oo,  464. 

in  special  proceedings,  488  b,  484  a. 
from  chamber  oraer,  made  ex  parte,  461. 

in  New  York  common  pleas,  658. 
from  judgment  on  report  of  referee,  87 1  /. 

in  superior  court,  654. 
from  decision    of  justices'  courts  in  summary  proceedings  to  recover 

possession  of  lands,  88  6,  488  d.  * 
to  the  court  of  common  pleas  for  the  dty  and  county  of  New  York,  or  to  a 
county  court  from  an  ififerior  court, 

existing  laws  as  to,  repealed,  487. 

in  what  court  appeal  to  be  had,  488. 

time  for,  488. 

when  process  not  personally  served,  488. 

notice  of  sppeal  to  be  served  and  costs  paid,  489. 

notice  of  appeal,  what  to  state,  491  a. 

from  justices  of  marine  and  justices*  courts  seeurity  to  be  given 
or  deposit  made,  489. 
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APPEAL  to  New  York  Oomtnofi  Plea^  A^.—^aniinued. 

by  Major,  Ac,  of  New  York,  490  a. 
who  may  appeal,  490  b. 
what  judgments  are  appealable,  490  «. 
when  notice  of  appeal  may  be  served,  490  d. 
notice  of  appeal,  491  a. 
efifect  of  notice  not  stating  grounds  of,  491  c 
seryice  of  the  notice,  491  «,  498. 
payment  of  fee  for  return,  492  a. 
when  perfected,  492  6. 

objections  to  regularity  of  notice  of,  when  to  be  taken,  492  e. 
motion  to  dismiss,  492  e, 
eecurity  to  stay  execution,  492,  492/,  ff. 
form  of  undertaking,  492. 
execution,  how  stayed,  498. 
effect  pf  stay  on  previous  levy,  498  6. 
where  justice  dead  or  removed,  498,  495. 
return,  how  made  and  compelled,  498. 

cannot  be  compelled  ttU  fees  paid,  494. 
form  of,  defects  in,  how  remeaied,  494  a. 
where  justice  is  out  of  office,  494. 
amended,  494. 
hearing  of,  496,  602  a,  668,  669. 

to  be  on  original  papers,  496. 
dismissal  o^  for  want  of  prosecution,  496,  604. 

OD  the  argument,  602  b. 
respondent  need  not  notice  for  hearing,  496. 
judgment  on  appeal,  496. 
new  trial  on,  496. 
exceptions  not  necessary  to,  496  b, 
only  the  defects  pointed  out  by  the  notice  of  appeal  are  reviewed, 

496  e. 
what  questions  are  not  reviewable,  496  d. 
what  objections  cannot  be  taken  for  the  first  time  on,  497  a. 
that  judgment  against  weight  of  evidence,  497  6. 
what  defence  will  be  deemed  to  have  been  waived,  497  e, 
what  objections  are  waived  by  pleading  to  the  merits,  497  d, 
what  may  be  waived,  497  e, 

reversal  of  judgment  for  want  of  evidence  to  support  it,  497/. 

for  admitting  illegal  testimony,  498  a. 
in  other  cases,  498  6. 
for  errors  of  fact,  not  appearing  on  record, 

498  e. 
for  respondent  not  appearing  at  the  hearing, 
496  «. 
reversal,  mistakes  can  only  be  rectified  by,  600  a. 

power  of  court  on,  to  order  the  proper  judgment,  600  e, 
conditions  on,  602  c. 
effect  o^  602  d,  464  t. 
when  the  court  will  not  reverse,  499  «. 
affirmance  on,  499  a,  b. 

when  the  court  can  only  affirm  the  judgment,  499  e. 
reducing  amount  of  judgment  on,  600  h, 
new  trial,  where  defendant  appeared  in  the  court  below,  600  d. 

where  defendant  did  not  appear  in  the  court  below,  and  manifest 
injustice  has  been  done,  600  e. 
rehearing  of,  602/ 

amendment  of  judgment  of  appellate  eoart,  602  «. 
judgment  roll,  602. 
eosta  on,  how  awarded,  602. 

on  partial  affirmance,  602  g, 
when  court  must  award,  602  K 
of  court  below,  608  & 
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APPEAL  to  New  York  Common  Pleaa,  Ac. — eonttniMdL 
restitntion  may  be  awarded,  603. 
aet-off  of  costs  and  recovery,  604. 
amouot  of  costs  on,  604,  604  h. 

amount  of  costs  wbeo  appeal  is  heard  in  the  supreme  conr^  604  a. 
when  no  costs  allowed  to  either  party,  604. 
fee  to  justice  for  his  return,  604. 
from  justices'  courts  in  the  city  of  Buffalo,  448  a. 
from  judgment  of  justices' courts  in  proceedings  under  mechanics*  lien 

law,  488  h, 
from  clerk's  adjustment  of  costs,  446  6. 

in  summary  proceedings  to  recover  possession  of  land,  488  <1 
from  tvrrogaiei  courts,  not  affected  by  the  second  part  of  the  code,  694. 
rules  regulating,  628. 
APPEARANCE,  gives  jurisdicUon,  36  6,  87  c. 

against  foreign  corporations,  42/. 
what  to  be  deemed,  609. 
waives  all  defects  in  process,  181,/. 
entitles  defendant  to  notice  of  assessment,  840  a. 

trial,  847  <L 

motion  to  amend,  662  6,  649  6. 
does   not  entitle   defendant  to  notice  of  application  for  provisional 

remedy,  662  a. 
voluntary,  equivalent  to  personal  service  of  summons,  181. 
may  a  defendant  not  served  appear  f  182  a. 
APPELLANT,  the  party  appealing  is,  462. 
APPOINl^MENT  of  termt,  dfc,  27,  28. 

ARBITRATION,  proceedings  on,  not  affected  by  the  code,  696. 
ARGUMENT  of  appeal  in  court  of  appealt,  602. 

to  general  term  of  supreme  court,  628. 
of  cases  reserved  for,  622. 
See  7Wa/. 
ARREST,  no  person  to  be  arrested  in  a  civil  action,  except  as  prescribed  by 
the  code,  274. 
code  not  to  affect  the  act  to  abolish  imprisonment  for  debt,  Ac,  or 

amendments  thereto,  274. 
provisions  of  code  as  to,  not  to  apply  to  proceedings  for  contempts,  274. 
in  what  cases,  276,  274  d. 
when  cause  of  arrest  must  exist  at  the  time  of  the  commencement  of 

the  8^1,-^82/ 
when  defendant  may  be  discharged  from  arrest  on  the  groond  of  insan- 
ity or  lunacy,  282  A, 
on  proceeding  supplementary  to  execution,  404. 
in  action  by  partner  against  his  co- partner,  282  6. 
sheriff  may  be  arrested,  282  i. 

defendant  cannot  be  twice  arrested  for  the  same  cause,  282/ 
order  staying  proceedings  does  not  stay  application  for,  288  a, 
in  action  for  tort  committed  by  a  marriea  woman,  282  c 
of  female,  276,  282  d,  e,  278  a. 
order  for,  by  whom  made,  288. 
affidavit  to  obtain,  283. 
security  on  issuing  of,  284. 
when  made,  286. 
form  of,  286. 

undertaking  and  affidavit  to  be  filed,  607,  608. 
and  affidavit  to  be  delivered  to  sheriff,  286. 
copy  of,  and  affidavit  to  be  delivered  to  defendant,  286. 
motion  to  vacate,  292. 
condition  upon  vacating,  294  e. 
appeal  from,  294  d. 
how  made,  286. 

defendant  not  entitled  to  notice  of  application  for,  662  a. 
defendant  may  be  discharged  from,  on  bail  or  deposit,  286. 
by  baU,  287. 
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ARREST— eon^muAi: 

in  action  for  usurping  an  office,  572. 
of  judgment,  motion  for,  29  «. 

on  juBtices*  warrant,  justification  of,  how  pleaded,  218  «. 
See  Bail, 
ASSAULT,  action  for f  must  be  brought  within  two  years,  70. 

justic<^8  of  the  peace  have  no  jurisdiction  of,  48. 
complnint  in,  158  g, 
answer  in,  212  A. 
sapplemental  answer  in,  272  6. 
against  husband  and  wife,  judgment  for,  874  a. 
assessment  of  damages  in,  841  ^ 
costs  in,  420  6,  426. 
ASSESSME]!^^  of  damages,  defendant  entitled  to  notice  of,  840  a. 

in  actions  on  contract,  841  e. 

in  actions  to  recover  specific  personal  property,  841  g, 
in  actions  against  common  carrier,  841  e, 
in  actions  for  assault,  841  h, 
contingently,  865  d. 
separate,  854  e. 

after  judgment  on  issue  of  law,  862. 
to  defendant^  856. 

defendant  may  appear  on,  to  mitigate  damages,  842  b. 
under  general  road  law,  549  d. 
See  Damages. 
ASSIGNEE  of  thing  in  action,  may  sue  in  his  own  name,  76. 

takes  subject  to  right  of  set  off,  81,  97  A. 

is  liable  mr  costs,  82  d,  465,  461  a. 

may  be  attached  for  costs,  455  6. 

admissions  by  assignor,  evidence  against,  82  a. 

may  issue  attachment,  817  d 

pending  an  action  may  be  substituted  as  plaintiff,  in  lieu 

of  assignor,  96. 
complaint  by,  140  a,  156  a. 
of  lease,  complaint  against,  184  a. 
of  a  demand  in  trust  may  sue  in  his  own  name,  85/. 
of  judgment,  may  institute  supplementary  proceedings,  405  e, 

may  have  an  action  in  nature  of  a  9ci.fa,  to  recover, 569  <£ 
ASSIGNMENT  of  thing  in  action,  in  what  cases,  77,  78. 

how  made,  78  e. 
effect  of,  on  set-off,  81. 
not  to  abate  the  action,  96. 
how  alleged  in  pleading,  80  a. 
ASSIGNOR  of  thing  in  action,  implied  warranty  by,  82  6. 

who  is,  586. 

need  not  be  made  a  party  defendant,  91  t. 
examination  of,  as  a  witnesA,  583. 

called  by  plaintifi^  how  made  defendant's  witness,  527  6. 
testimony  of,  to  be  received  with  caution,  588  a. 
how  to  be  offered  as  a  witness,  588. 
notice  of  examination  of,  necessary,  588,  587  g. 
admissions  ot  evidence  against  his  assignee,  82  a. 
wife  of,  may  be  a  witness,  524^*. 
ASSOCIATION,  See  Banking  Auociation, 
ATTACHMENT,  provisions  of  Revised  Statutes  not  abrogated,  595. 

authorized  by  the  code,  is  a  new  and  important  remedy,  816  a. 
is  for  the  benefit  of  the  individual  creditor  at  whose  instance  it  it 

issued,  815  c. 
in  what  cases  it  may  issue,  815,  817,  817  a. 
by  whom  granted,  816. 
by  foreign  creditors,  815  6. 

at  instance  of  one  foreign  corporation  against  another,  815  e. 
when  it  may  be  executed,  816  a. 
lien  of,  816  6,  821  c. 
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requiftit€'s  to  the  issaance  of,  817. 

superior  court  oaa  is«ue,  agaioBt  property  of  Don-reBidents,  87  b, 
816  ct 

in  what  cas^^s  it  may  issue,  817,  817  a. 

at  what  stage  of  the  action  it  may  iaaue^  816  a. 

is  it  process?  816  «. 

issuance  of,  is  commencement  of  action,  181  e. 

may  issue  against  one  or  more  of  several  defendants^  316  e. 

may  issue  at  suit  of  a  non-resident,  817  6. 

assignee  of  a  cau^e  of  action,  may  issue,  817  d 

affidavit  to  obtain ,  817  e, 

to  be  filed,  607. 

motion  to  set  aside,  818  <L 

security  on  issuance  of,  819. 

to  whom  directed,  and  what  to  require,  819. 

s^sveral  may  i^ciue  ut  the  same  time  to  different  counties,  819. 

how  exccutf  d,  820. 

proceedings  on,  in  case  of  perishable  property  or  vessels,  821. 

what  property  may  be  attached,  320  b. 

plaintiff  in,  may  prosecute  action  on  notes,  Ac ,  attached,  825. 

now  executed  on  property  incapable  of  manual  delivery,  822. 

certificate  of  the  defendant's  interest  in  slock  of  corporation  to  be 
furnished  to  sheriff,  323. 

defendant  may  procure  discharge  of,  and  return  of  property,  on 
giving  undertaking,  826. 

nn>iertaking  of  the  defendant  on  such  discharge  of  attachment,  826. 

return  of,  and  proceedings  thereon,  327. 

sheriff's  fees  on,  827. 

allowance  in  addition  to  costs  in  actions  commenced  by,  439, 489  6. 

iesuing  is  not  a  stay  or  waiver  of  sup^tlemeotary  proceedings,  405  b. 

how  satisfied,  on  judgment  for  the  plaintiff  in  the  action,  323. 

on  judifment  for  the  defendant,  the  bond  given  to  the  sheriff  on  the 
attachment  to  be  delivered  to  the  defendant,  826. 

to  enforce  paynunt  of  costs,  against  guardian  of  an  infant  plaintiff, 
450. 

against  assignee  of  cause  of  action,  455. 

for  disobej'ing  order  for  discovery,  611. 

for  eonfempt,  for  disobedience  to  orders  in  supplementary  proceed- 
ings, 418. 

against  sheriff  for  not  paying  over  moneys,  891  b* 
ATTENDANCE  of  parties,  as  witn^^sses,  how  enforced,  526. 
ATTENDANTS  for  courts,  supervisors  to  provide,  29. 
ATTORNEY,  regulation  as  to  admission  of|  to  practice,  606. 
means  attorney  at  law,  560  a. 

form  of  summons  against,  for  money  collected,  129  6. 
complaint  bj,  for  services,  186  a. 
reference  in  action  by,  to  recover  fees,  866  b. 
agreement  as  to  compensation  to,  421  e, 
lien  of  for  costs,  421c. 
when  liable  to  arrest,  276,  279  6. 

for  defendant's  costs,  425  g, 
married  woman  cannot  appoint,  88  y,  193  e. 
cannot  be  bail,  286  6. 
not  liable  for  referees'  fees,  870  d. 
service  of  papers  in  cause  upon,  559. 
may  be  security  for  costs,  425  6. 
may  he  be  surety  on  appeal?  479  cL 
appt^arance  by,  609. 

retainer  of,  is  a  proceeding  in  the  action,  484  a. 
to  continue  on  appeal,  600. 

to  endorse  name  and  place  of  residence  on  papers,  609. 
agreement  by,  as  to  proceeding  in  action  to  be  in  writing,  or  entered 

on  minutes^  610. 
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ATTORNEY— ^on^tniMd: 

duty  of,  to  act  as  gaardian  ad  litftny  629. 

compensation,  a^eement  as  to,  421  c. 

reference  on  motion  against,  for  not  paying  moneys,  866  c, 

is  not  a  public  officer,  219  f. 

stipulation  of  client  is  binding  on,  610  k. 

to  produce  authority,  to  bring  ejectment,  684  a. 

to  disclose  his  client's  address,  76  6. 

substitution  of,  610. 

may  issue  execution  on  justice's  judgment^  after  transcript  filed,  56/. 

"when  he  may  verify  pleading,  282  a. 

form  of  verification  by,  282  b. 

may  subscribe  pleadings,  280. 

may  make  affidavit  to  prevent  inquest,  849  6. 
ATTORNEY-GENERAL,  actions  by,  570. 

have  a  preference  on  calendar,  848  a. 
AUCTIONEER,  when  liable  to  be  arrested,  278  e. 

may  sue  without  joining  party  in  interest,  86/. 
is  trustee  of  an  express  trust,  85/ 
AWARD,  complaint  to  set  aside,  188  dl 


B. 


BAII^  defendant  may  be  discharged  from  arrest  on,  286. 

how  given,  286. 

who  cannot  be,  286. 

surrender  of  defendant  in  exoneration  of,  286. 

may  arrest  defendant,  267. 

how  proceeded  against,  287. 

how  exonerated,  288. 

notice  of,  to  plaintiff,  288. 

notice  of  non-acceptance  of,  or  exception,  by  plaintiff,  288. 

when  plaintiff  deemed  to  have  accepted,  288. 

notice  of  justificstion  of,  288. 

fMio,  notice  of  justification  of,  288. 

notice  of  justification  is  a  waiver  of  all  irregularity  in  the  notice  of 
exception,  289  a. 

qualifications  of,  289. 

justification  of,  289. 

where  to  justify,  289  b,  608. 

allowance  of,  290. 

deposit  in  lieu  o(  290. 

sheriff,  when  liable  as,  291. 

substituting  for  deposit,  290. 

liable  to  sheriff,  292. 

motion  to  reduce  amount  of,  292. 
BAILEE,  interest  of,  may  be  sold  on  execution,  391/ 
BANE,  accounts  with,  how  kept,  688. 

^     orders  upon,  in  what  form,  689. 
B4ttING  ASSOCIATIONS,  time  of  limitation  not  applicable  to  actions  against, 

agent  of,  when  liable  to  arrest,  276  a. 

parties  to  actions  by  and  against,  84  e. 

complaint  in  action  by  or  against,  154  a. 
BANK  NOTES,  time  of  limitation  not  applicable  to  actions  upon,  75. 
BATTERY.    See  AsMult. 
BILL  OP  EXCEPTIONS.    See  Exeeptio^is, 
BILL  OF  EXCHANGE.    See  BilU  and  Note^ 
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BILL  OF  PARTICULARS,  eonrt  may  order  either  party  to  delirer,  SSl 

when  it  will  be  ordered,  287. 
order  for  delivery  ot  with  a  stay  of  prooeedinga,  does 

not  extend  the  time  to  answer,  198/. 
delivery  of,  how  enforced,  288  d, 

See  Account, 

BILL9  AND  N0TE9,  eomplaint  in  action  on,  156. 

answer  in  action  on,  211  dL 
affidavit  of  merits  in  action  against  the  several  parties  to,  S49  e, 

862  dL 
costs  of  several  actions  on,  426^ 
parties  to  actions  npon,  96,  96  «. 
the  several  parties  to,  though  sued  in  one  action,  are  not  thereby 

made  jointly  liable,  96  a. 
put  in  circulation  as  money  by  moneyed  corporations^  76. 
plaintiff  in  aetion  oo,  need  not  have  aeiual  posseision  of,  80  g. 
possession  is  evidence  of  title  to,  80  A. 
provisions  as  to  assigDment  not  to  apply  to  transfer  of,  81. 
action  or  defence  npon,  how  pleaded,  247. 
is  endorser  of,  an  assignor  of  thing  in  aetion  f  686. 
BOARD  OF  HEALTH,  party  to  aeuon  by,  86  c. 
BOATS.    See  OvmerM, 

BOND,  actions  an,  justice  of  the  peace  has  jurisdiction  in  certain,  41. 

costs  of  several  actions  on  same  bond,  426. 
complaint  on,  164  b, 

executed  before  July  1,  1848,  judgment  on,  666. 
for  ueuriiyfoT  eoMta,  426  6,  i. 
of  constable,  party  to  action  on,  88  c. 
of  indemnity  to  sheriff,  890  h. 
of  administrator,  action  on,  46  t. 

taken  in  the  name  of  the  people,  parties  to  action  on,  82  e. 
See  Official  Bond,  Surety  Bond,  Undertaking,  lUplevin  Bond. 
BOOKS,  clerk  to  keep  certain,  879,  609. 

See  Diwovery,  Inspection,  Judgment  Book,  Production, 
BROKER,  when  liable  to  arrest,  276. 
BUFFALO,  ftppd&i  from  justices'  courts  in,  488  a, 
BUILDING  SOCIETY,  shares  in,  exempt  from  execution,  400  6. 
BURIAL  GROUND,  exempt  from  execution,  899  k, 
BUSINESS  out  of  court,  judges  may  transact,  28. 

See  Judge  at  ekambert, 
BT-LAW,  of  city  corporation,  action  upon,  may  be  brought  in  justice's  court  of  a 
city,  69. 


C. 


CALENDAR,  iupremecowt,  when  clerk  to  enter  cause  on,  847. 

order  of  disposing  of  issues  on,  848. 

action  by  attorney  general  to  have  preference  on,  848  a. 

certain  actions  against  corporations  to  have  preference  c 
848  a.  A 

issues  of  law  to  have  preference  on,  846.  ^P 

criminal  cases  to  have  preference  on,  626. 

when  cause  is  necessarily  on,  486,  486. 

when  cause  may  be  struck  from,  628. 
in  New  York  common  pleas,  666. 
in  the  superior  court,  662. 
in  the  first  district,  648. 
in  Kings  county,  609  a. 
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in  the  seoood  distriet,  650. 

takiog  dismiatal  of  complaint  without  putting  eauae  on,  847  g, 

of  cowrt  of  appe<USf  olerk  to  make,  602. 

to  be  printed,  and  copies  delivered  to  judges,  602. 

rules  6, 10, 12,  and  20,  with  notice  that  14  copies  of  eases  and 

points  are  required,  to  be  printed  on,  604. 
criminal  cases  to  haye  a  preference  on,  608. 
how  regulated,  23 
exchange  of  causes  on,  608,  604. 
calendar  practice,  605. 
for  general  term  ofeuoretne  court,  clerk  to  prepare  and  print,  622. 
appeals  how  placed  on,  622. 
other  cases,  how  placed  on,  622. 

certiorari  to  remove  proceeding  to  haye  a  preference  on,  626. 
putting  cause  on,  is  a  waiver  of  order  for  security  for  costs, 
425/ 
CARRIER.    See  Common  Carrier, 
CASE,  on  trial  of  question  of  fact  by  the  court)  861. 

after  trial  by  court  or  referee,  or  to  set  aside  nonsuit,  dbmissal  of  com- 
plaint, or  verdict,  618. 
to  be  filed,  619. 

order  declaring  it  abandoned,  619. 
statement  of,  for  appeal  to  court  of  appeals,  620. 
to  be  printed,  625. 

order  for  time  to  make,  not  a  stay  of  proceedings,  555  a, 
may  judge  at  chambers  extend  time  to  make,  557  b,  c 
agreed  on  by  the  parties,  605. 
not  provided  for  by  the  code  or  the  rules,  598,  644. 
GATTLE  aietrained  doing    damage,  provisions  of  revised  statutes  as  to,  not 

renealed,  596. 
CAUSE  OF  Action,  where  does  it  arise  r  122  a, 

when  it  accrues  on  a  current  account,  71. 

what  may  be  joined,  258. 

when  only  one  exists,  it  should  not  be  made  the  subject  of  several 

statements  or  counte  in  the  complaint)  191  5. 
when  to  be  numbered,  612. 
election  of,  188  b, 

splitting  or  dividing  of,  42  c,  80  e,  185  c. 
CAUSES  of  demurrer,  195. 
CERTAIfif.    See  Indefinite  and  Uncertain, 
CERTIFICATE  of  service  of  mmmom  by  the  eheriff,  130,  180  & 

ofterviee  of  notice  of  no  personal  claim,  118  c 

to  enable  parties  to  appeal  from  order  on  a  point  of  practice, 

658. 
of  good  moral  character  of  applicants  for  admission  to  practice 

as  attorneys,  606. 
of  defendants*  interest  in  rights  and  shares  of  corporations,  828. 
that  title  came  in  auestion  on  trial,  49. 
that  no  return  filed  in  court  of  appeals,  600. 
of  sheriff  on  sale  of  real  estate,  894^'. 
of  deposit  in  lieu  of  bail,  290. 
fraucnUent,  defendants  in  action  to  oancel,  91^'. 
CERTIORARI)  return  to,  when  a  nullity,  495  <f. 

necessary  to  review  summary  proceedings,  to  recoyer  possession 

of  land,  488  <L 
in  certain  cases,  not  affected  by  the  code,  596. 
to  remove  proceedings  hearing  of,  to  be  preferred  on  calendar, 

626. 
common  law,  cannot  be  granted  at  chambers,  28  e, 
where  heard,  626. 
CHAMBERLAIN,  is  an  officer  of  the  oourt^  412  a. 
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CHAMBERS,  orders  at,  how  yaoated  or  modified,  461,  46T. 

order  at,  after  order  of  the  coart,  is  irregular,  551  a. 
appeal  from  order  at,  in  common  pleas,  658. 
See  Judff€  at  Chambers, 
CHANGE  of  name,  267  a. 
of  attorney^  610. 
of  referee,  867,  h. 
of  place  of  trial,  106. 

vheD  the  county  designated  is  not  the  proper  eonntj,  106. 
because  an  impnrtial  trial  eannot  be  had,  108. 
for  cooTenience  of  witnesses,  and  to  promote  justice,  108. 
motion  for,  when  to  be  made,  108  c. 
staying  proceeding  for  purposes  of  motion,  108/. 
reroking  order  to  stay  proceedings,  108/. 
motion  for,  109  a. 
opposing  motion  for,  110  5. 
effect  of,  105. 

not  inferred  from  reference  out  of  county,  111  e. 
transfer  of  papers  on,  order  for  607. 
See,  Exehangt, 
CHARGING  in  execution,  887  «. 
CHARTER  of  city  corporation,  action  on,  in  justices'  courtSi  69. 
of  New  York  city,  how  proved,  566  b, 
of  corporation,  action  to  annul,  570. 
CHATTELS.    See  Ooodt  and  ChatteU,  \ 

CHECK,  complaint  in  action  on,  155  d 
CHILDREN,  questioning  legilimacy  of,  642. 

See  Infant, 
CHOSE  IN  ACTION.     See  Thing  in  Action. 

CIRCUIT,  issues  of  faot  in  the  supreme  court,  when  the  trial  is  by  jury,  to  be 
tried  at,  in  other  cases  at  the  circuit  or  special  term,  615,  846. 
issues  of  law  to  be  tried  at  circuit  or  special  term,  846. 
number  of  counsel  to  examine  witnesses  and  sum  up  at,  limited,  615. 
what  steps  may  be  taken  at,  24  d, 
costs  of,  484  dl 
appeals  from,  481. 
courtif  statutes  as  to,  repealed,  24. 

times  and  places,  Ao.,  of  holding,  24,  26. 
jurisdiction  of,  24  d 
extraordinary  terms  of,  27,  590. 
may  be  adjourned  by  entry  on  the  minutes,  27. 
jury  may  be  drawn  for  an  adjourned  oircuit,  27. 
notice  of  trial  may  be  given  for  adjourned,  27. 
inability  of  judge  to  hold,  28. 
rooms  K>r  holding,  29. 
CITY  AUTHORITIES,  costs  in  suits  by,  429  K 
CIVIL  ACTION.     See  action, 

CLAIM,  against  deceased  persons,  cost  of  proceedings  on,  451,  458  c 
personaly  notice  of  having  none,  118. 
See  Amount,  Bill  of  Particulars,  Demand, 
CLAIM  AJfD  DELIVERY  of  personal  property,  provisions  of  code  as  to,  a  sub- 
stitute for  the  action  of  replevin,  294/ 
discontinuance  of  action  for,  when  and  on  what  terms, 

295  «. 
an  action  for  an  injury  by  force  to  personal  property, 
and  an  action  to  recover  possession  of  personal 
property,  are  substantially  aifferent  actions,  295/ 
delivery  of  personal  property,  when  it  may  be  claimed, 

294,  295. 
requisites  of  affidavit  to  obtain  delivery,  296. 
requi»ition  to  sheriff  to  take  and  deliver  the  property, 
297. 
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CLAIM  AND  DELIVKRY— c<m<inii«d 

security  for  return  of  the  property,  297. 
undertaking  cannot  be  dispensed  with,  297  a. 
what  property  may  be  taken,  297  e, 
defendant  may  except  to  plain tiff*s  sureties,  298. 
when  defendant  deemed  to  have  waived  exception  to 

plaintiffs  sureties,  298. 
plaintiffs  sureties,  when  and  how  to  justify,  298. 
when  sheriff  responsible  for  sufficiency  of  plaintiflTa 

sureties,  298. 
when  defendant  cannot   reclaim  the  property  taken, 

298. 
when  defendant  entitled  to  a  re-delivery  of  the  prop- 
erty taken,  298. 
defendant  to  give  undertaking  with  sureties,  298. 
when  property  taken  is  to  be  delivered  to  plaintiff, 

298. 
defendant's  sureties,  when  and  how  to  justify,  299. 
when  sheriff  responsible  for  defendant's  sureties,  299. 
qualification  ana  justification  of  sureties,  same  as  on 

arrest,  299. 
property,  how  taken  when  concealed  in  any  building 

or  indosure,  299. 
duty  of  sheriff  as  to  keeping  and  delivering  property 

taken,  299. 
claim  of  property  by  third  party,  SOO. 
notice  and  affidavit,  and  proceedings  thereon,  to  be 

filed,  800,  607. 
verdict  on,  820. 
CLAIM  to  recti  property,  allowance  in  addition  to  costs  In  proceedings  to  determ- 
ine, 489. 
when  it  arises,  427. 
within  what  time  to  be  made,  64. 
See  Adveree  Claim,  Oonflicting  Claim,  Ejeetment, 
CLERK,  is  an  officer  of  the  court,  412  <k 
the  word  defined,  692. 

the  words  party  or  attorney  do  not  include,  669. 
duty  of,  on  receipt  of  note  of  issue,  847. 
to  keep  a  judgment  book,  879. 

otner  books,  609. 
to  insert  costs  in  entry  of  judgment^  442. 
to  make  up  judgment-roll,  879. 

to  compute  interest  on  verdict  or  report  of  referee,  442. 
to  enter  judgment  in  conformity  witti  verdict,  866. 
to  make  return  to  court  of  appeaU,  463. 
not  bound  to  pay  postage  on  letter  containing  process,  <kc.,  889,  e. 
to  transmit  papers  to  appellate  court,  468. 
may  refuse  to  receive  his  fee  for  enttring  jud^ent,  447  d, 
service  on,  for  the  party,  662. 

to  enter  name  of  counsel  taking  order,  Ac,  by  default,  628. 
his  duty  on  entry  of  judgment  by  confession,  613. 
part.v  not  to  suffer  for  errors  or  omission  of,  260  d 
of  King's  County,  to  record  lit  pendene^  609  a. 
of  New  York  superior  court,  when  not  to  enter  cause  on  the  calendar, 

664. 
feet  of  446. 
CODE.    See  Act 

CO-DEFENDANT,  when  he  may  be  examined  as  a  witness,  628. 

discharge  of,  to  make  a  witness,  631 /. 
answer  of  oqp,  nob  biadiog  on  the  other,  259  a. 
See  Defendant, 
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COMMENCING  ACTION,  manner  of,  112. 

when  deemed  oommeneed,  78. 
time  for,  68. 

See  lAmitation  ofaetions,  Jlmefor  eommencin^  itetioiu, 
COMIOSSION  OF  LUNACY,  enperior  court  will  not  iaeue,  36  b. 

fees  on  exeentiog,  640. 
COMMISSION,  ezamiDfttion  of  witneaeee  and  parties  on,  588  dL 
in  what  casea^  688  e. 
motion  for,  when  and  how  made,  689. 
who  may  issae,  689  c, 
stay  of  proceedings  on,  540. 
commissioners,  540. 

interrogatories  and  directions  for  return  of,  540. 
form  o(  541. 

execution  and  retam  of,  641. 
tttcnd,  when  may  issue,  545. 
in  supplementary  proceedings  not  allowed,  409  g, 
amending  commissioners*  return,  646. 
tottt  of,  in  justice's  courts  68  c. 
COMMISSIONERS  of  common  schools,     ) 

of  highways,  V  may  sue  in  official  capacity,  88  a. 

of  loans,  ) 

of  highways,  actions  by,  88  5,  90  i. 

appeals  from  determination  of,  to  county  court, 
81. 
COMMITTEE  of  lunatic  and  habitual  drunkard,  action  by  and  against»  85  d. 
complaint  against,  what  to  state,  142  «. 
not  to  be  sued  except  by  leave  of  the  court,  142  e. 
COMMON  CARRIERS,  form  of  summons  in  action  against,  116  5. 

parties  to  action  by  and  against,  84  6. 
complaint  in  action  against,  168  y. 

judgment  on  failure  to  answer  in  action  against,  how  entered, 
840  d 
COMMON  INFORMER.    See  Informer, 
COMMON  LAW,  a  rule  of  construction  of,  not  to  apply  to  code,  598. 

of  other  States  and  countries^  how  proved,  666. 
COMMON  PLEAS, /or  the  dty  and  e<mnty  of  Ne¥>  Jorlr,  jurisdiction  o(  84,  87, 

86  a,  87  d 
power  of,  to  order  production  of  documents,  618  e. 
removal  of  causes  from,  to  supreme  court,  85. 
distolved,  parties  to  action  against  stockholders  of,  86  e. 
removal  of  actions  from  district  court  into,  659. 
may  review  judgments  of  marine  and  justices'  courts,  87. 
terms  of,  88. 

general  terms  of,  by  whom  held,  88. 
special  terms,  by  whom  held,  88. 
judgment  on  appeal,  where  given,  88. 

at  general  term,  how  pronounced,  38. 
rehearing  of  appeal,  88. 
judges  0^  to  receive  no  fees,  88. 
statutory  provisions  relating  to,  85. 
has  jurisdiction  of  judgments  on  recogniaances,  87  d. 
voluntary  appearance  gives  jurisdiction,  87  e, 
when  justice's  judgment  to  be  deemed  a  judgment  of,  60. 
may  appoint  a  crier,  88. 
ru\w  of;  666. 
COMPANY,  officers  and  directors  of,  may  be  arrested,  276. 
COMPENSATION  to  attorneys,  421  c. 

COMPLAINT,  is  the  first  pleading  on  the  part  of  the  plaintiff,  137. 
defect  in,  supplied  by  allegations  in  answer,  190  a. 
cured  by  verdict,  190  dl 
waived,  194  a. 
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COMPLAINT— ironttmiedL 

diBOoyery  to  enable  plaintiff  to  pi^epsre,  522  d 
reqvisitee  of,  ordinarily,  138. 
tiue  of  the  cause : — 

ae  to  the  name  of  the  eonrt,  188  a. 

as  to  the  name  of  the  county  in  whieh  the  plaintiff  desires  the 
trial  to  be  had,  188  6. 

as  to  the  names  of  the  parties,  189  b, «. 

as  to  stating  the  eharaeter  in  whieh  the  plaintiff  sues,  189  d. 

plaintiff  suing  as  assignee,  140  a. 
plaintiff  suing  as  ezeontor  or  administrator,  140  6,  141  a,  b, 
plaintiff  suing  by  guardian,  141  c, 
plaintiff  suing  as  a  public  officer,  141  d. 
plaintiff  suing  as  reeeiyer,  142  b. 
as  to  the  character  in  which  the  defendant  is  sought  to  be  charged, 

142  <;. 
permission  to  sue,  when  to  be  alleged,  148  a. 
modification  of  rule  that  it  must  agree  with  summons,  148  e, 
must  agree  with  the  summons,  as  to  the  nature  of  the  cause  of 

action,  144  a. 
must  agree  with  the  summons,  as  to  the  description  of  the  parties, 

148  dL 
date  to,  144  dL 

statement  of  ^e  facte  constituting  a  cause  of  action,  144. 
what  are  facts,  144  «. 
questions  offset,  144/ 

mixed  of  law  and  fact^  145  6. 

of  law,  146  a. 
eonelusions  of  law,  145  c 
a  statement  of  the  partial  eyidenee  of  a  fact  is  not  an  ayennent  of 

the  fact,  146  b. 
duty,  allegation  of,  14*7  a, 
urdauful,  allegation  that  an  act  is,  147  A. 
dmlyy  effect  of  the  allegation,  147  e. 
what  are  the  facts  to  be  stated,  147. 
what  is  neeessarialy  implied  need  not  be  alleged,  148  «. 
it  it  not  necessary  to  anticipate  and  ayoid  a  defence,  148  b. 
matters  of  which  the  court  take  judicial  notice  need  not  be  alleged, 

149  a. 

eyidenee  of  facts  not  to  be  stated,  149  6. 

how  the  facts  are  to  be  stated,  149. 

should  the  facts  be  stated  according  to  their  legal  effect  f   149  «, 

150. 
allegations  to  be  poHtively  made,  150/ 
statement  of  facts  valid  at  common  law,  but  regulated  as  to  mode 

of  perfoimanee  by  statute,  151 «. 
alleging  an  act  declared  yoid  by  statute,  1£2  ol 
recitids  in  instrument  sued  on,  152  e. 
pleading  a  written  instrument^  152  dL 
matter  in  aggravation,  152  «. 
•pedal  damage,  158  «. 
fa  cts  necessary  in  the  following  actions  :— 

account  stated,  158  «. 

assault  and  battery,  158  g. 

banking  assodations,  154  «. 

bills  of  exchange,  155  «. 

bonds,  154  6. 

carriers,  lor  non-delivery  of  goods,  158  g. 
for  injury  to  passenger,  169  6. 
for  loss  of  goods,  159  c. 
for  refusing  to  carry  goods,  159  dL 

cheeky  155  dL 
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against  eoiistal>le  f<Mr  not  retarning  ezeeatioD,  159  e. 

on  bond  o^  159/. 

for  surplos  money,  169  g. 

for  refnsing  to  deHver  goods  taken  on  an  attach- 
ment, 159  h, 
for  diyorce  or  separation,  641. 
contract  of  indemnity,  1 54  6. 
by  or  against  corporations^  159  t. 
covenant  161/ 
creditors'  bill,  162  6. 
dower,  587. 
ejectment  588. 

false  representation  to  indaoe  credit,  163  e. 
false  imprisonment,  168  d 
false  warranty,  164  6. 
foreclosare  of  mortgage,  164  c. 

of  mechanics'  lien,  164  d. 
by  f<sr«gn  corporation,  159  t. 
against  foreign  factor,  177  6. 
^  fraud,  165  b. 

poods  sold,  165  g, 

injury  cauMng  death,  167  y. 

by  defendant's  negligence,  169  e. 
by  non-repair  of  premises,  169/ 
by  one  animal  to  another,  169  g, 
insiiranee  policy,  169  A. 
libel  and  slander,  170  5. 
slander  of  title,  172  5. 

t«  charge  separate  estate  of  married  woman,  178  r. 
malicious  prosecution,  172  e. 
by  married  woman,  116  d. 
money  had  and  received,  175  f, 
money  lent,  177  e, 
money  paid,  178  Ow 
for  penalties,  178  «. 
promise  to  marry,  172  dl 
promissory  notes^  155  tf,  156,  157, 16^ 
for  property  sold  and  deliyered,  165  g, 
to  recover  personal  property,  179  t. 
public  officer,  182/ 
ona  recognizance,  182^. 
for  rent,  188  i. 

by  Seneca  nation  of  Indians,  188  a, 
to  set  aside  fraudulent  deed,  188  k 

an  award,  188  dL 
ag^nst  shareholders,  188  e. 
specific  performance,  188/ 
cause  of  action  given  by  statute,  179/ 
against  stockholders,  183  g, 
on  undertaking,  184  5. 
ase  and  occupation,  184/ 
work  and  services,  185  d 
when  to  allege  knowledge  in  defendant,  186  dL 
consideration  how  alleg^,  186  g. 
negligence,  how  alleged,  187  6. 
request  or  demand,  when  to  be  alleged,  187  e. 
performance  of  conditions  precedent,  188  a. 
profert  and  oyer,  189  e, 
reasonable  time,  189/ 
statute,  how  pleaded,  250,  250/  251  a,  5. 
for  a  single  cause  of  action  only  one  statement  allowed,  191  &. 
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demand  of  relief,  192  a,  255/,  686  a, 

defect  in,  waived  by  obtaining  time  to  answer,  194  a. 

sufficiency  of,  may  be  considered  on  demurrer  to  answer,  227  e, 

time  to  answer,  198,  199. 

ierviee  of,  need  not  be  served  with  summons,  llT. 

demana  of  copy  of,  117. 

only  one  copy  need  be  served  on  the  same  attorney,  117. 

when  copy  to  be  served  after  demand,  117. 

when  to  be  served  after  order  for  discovery  of  books,  dc, 

611. 
order  for  further  time  to  serve  copy  of,  may  be  obtained, 

118  a. 
when  such  order  cannot  be  made  ex  parte,  118  a. 
motion  for  judgment  for  not  serving  copy,  375. 
after  notice  of  no  personal  claim,  copy  need  not  be  served, 

unless  demanded,  118. 
after  amendment^  199. 
jUing  of,  before  publication  of  summons,  125,  278  e, 

in  all  oases,,  662. 
dUmmalof,  for  not  serving  copy,  875. 

for  not  filing  security  for  costs^  426  e. 

for  not  proceeding  to  trial,  872,  875  e,  614. 

after  notice  of  trial  without  puttiDg  cause  on  calendar  is 

irregular,  847  g, 
by  referees,  869,  6. 
is  equivalent  to  a  nonsuit^  877  a. 
is. a  judgment,  447  e, 
diecovery,  to  enable  plaintiff  to  prepare,  610,  521. 
publication  of^  not  required  when  service  by  publication,  127  g, 
amendment  of,  of  course,  268  d, 
after  demurrer,  268. 
hy  order,  266.  J 

to  answer  after,  199. 
eupplemental,  when  allowed,  272. 
verification  of,  229. 
injuetie^s  eourte,  50,  52  6. 

waiver  of  objections  to,  497  d. 
See  Pleading, 
COMPROMISE  offer  of,  514. 

See  Ofer, 
COMPUTATION  of  ti7ne,  558.    See  Time, 
CONCEALED  DEBTORS,  jurisdiction  of  county  court  as  to,  81. 
CONCEALED  DEFENDANT,  attachment  against  the  property  of,  815. 

service  of  process  on,  oy  publication,  125  d,  126  d. 
See  Attachment, 
CONCLUSIONS  of  law,  146  e, 
CONDITION  in  order,  vacating  order  of  arrest,  294  e, 
CONDITIONAL  DAMAGES,  855  d 

See  Damages, 
CONDITIONAL  EXAMINATION,  of  parties  and  witnesses,  545,  527. 

in  what  cases,  545,  527. 

at  what  stage  of  the  action  to  be  applied  for,  546  ol 
time  for,  546  6. 

attendance  at,  how  compelled,  546  c, 
order  to  show  cause  why  it  should  not  be  had,  546  d 
proceedings  on,  646  /. 

punishment  of  witness  for  failing  to  attend,  547  a. 
deposition  taken  on,  may  be  read  in  evidence,  547  6. 
deposition  on,  how  excluded,  547/. 
effect  of  death  of  party  to  action  after,  648  c, 
CONDITIONAL  ORDER,  what  is,  560  c, 

time  for  compliance  with,  550  e. 


682  INDEX*  [The  nftrmoa 

CONDmOIf  PRECEDENT,  performance  of,  how  pleaded,  188  «.  24«. 

when  payment  of  coats  is  a,  270  «. 

CONFESSION  in  pleading,  209  c,  259  h. 
to  clergy,  532  6. 
of  judgment  without  ac/ton,  judgment  may  be  confessed  for  debtdae, 
or  contingent  liability,  508. 

statement  in  writing  and  form  thereof,  509. 
ttaiemenUfar,  held  sufficient,  510  a. 

insaffioient,  510/. 
good  in  part  and  bad  in  part,  512/. 
sufficient  as  to  debtor,  insufficient  as  to  creditor,  512  g. 
amendment  of,  512  A. 
yertfication  of,  512  i. 
signature  to,  512/ 
authority  to  enter  judgment^  613  a. 
at  whose  instance  set  aside,  518  6,  500  e. 
what  oonfeesions  are  not  within  this  provision,  509  a. 

are  within  this  provision,  509  A. 
for  future  advances,  509  5. 
by  joint  debtors  and  partners,  509  c. 
by  .public  officer,  509  «L 
by  person  of  unsound  mind,  509  g, 
by  nurried  woman,  509/ 
not  a  disposing  of  property,  509  i 

to  be  filed  and  judgment  entered  thereon,  with  $5  coats,  613. 
judgment-roll,  how  constituted,  518. 
execution  on  such  judgment,  518. 
execution  for  InBtallment  of  suc^  judgment,  614. 
in  justice's  courts,  42,  48  6,  c. 
juogment  when  perfected,  514  6, 
amending  entry  of  judgment,  514  a, 
setting  aside  judgment  for  irregularity,  609  «. 
compelling  debtor  to  give  a  new  confession,  518  e. 
CONFLianNG  CLAIMS  to  real  nraperiy,  actions  to  determine,  581. 

place  of  trial  of,  108. 

allowance  in  addition  to  costs  in  proceedings  to 
determine,  489. 
to  personal  property,  when  interpleader  allowed  on,  100, 101. 
CONSENT,  examination  of  witness  on  interrogatories  by,  549. 

judgment  in  action  for  divorce  cannot  be  taken  by,  648. 
to  refer,  864  e. 
See  Agreement. 
CONSIDERATION  when  and  how  alleged,  186  g. 
CONSOLIDATING  ACTIONS,  257. 
CONSTABLE,  action  against,  to  be  within  two  years,  70. 
amendment  of  return  of,  55  e, 
party  to  action  on  bond  of,  88  e. 
complaint  against,  159  e,/,  g.K 
CONSTRUCTION  ofteill,  dtc,  allowance  in  action  for,  489. 

of  pleadings,  288. 
of  code,  598. 
CONSTRUCTIVE  NOTICE,  when  notice  of  lu  pendent  is,  118. 
CONSUL,  when  he  must  plead  his  privilege,  201  a. 
CONTEMPT,  provisions  of  revised  statutes  as  to,  not  repealed,  596. 

in  disQbeying  order  in  supplementary  proceedings  generally,  413  J;, 

418. 
for  not  attending  as  a  witness,  526. 

provisions  as  to  arrest  and  bail,  do  not  apply  to  proceedings  for,  274. 
referee  can  punish  for,  869  t.  ^ 

judge  at  chambers  cannot  discharge,  from  a  commitment  for,  28  c, 
judge  at  chambers,  may  punish  for,  28  c 
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CONTESTED  MOTIONS  where  to  be  heard,  621. 

CONTINGENT  DAMAGES,  866  d    See  Damage$, 

CONTINUANCE  OF  ACTION,  by  aaeignee  or  representative,  Ac,  96,  461  e, 

CONTRACT,  actions  on,  within  what  time  to  be  commenced,  69. 

evidence  of  new,  or  oontinuiDg,  must  be  in  writing,  76. 
and  tort,  distinction  between,  still  ezista,  188  6. 
See  Performance. 
CONTRADICTING  party  called  as  a  witness,  627  6. 
CONTROVERSY,  court  may  determine,  100. 

eubmitting  without  action,  606. 
CO-PLAINTIFF,  examination  of,  as  a  witness,  628. 
COPY  of  paper  or  pleading  may  be  substituted  for  a  lost  original,  664. 

servea  may  be  treated  by  the  party  on  whom  served  as  a  true  copy,  202  b, 
when  court  may  give  leave  for  copy  to  be  taken  of  documents  in  poesession 

of  opposite  party,  617. 
clerk's  fee  for,  446. 

o/pleadinge,  dte.  to  hefurniehed  to  court. 
on  jury  trial,  862. 
on  enumerated  motions,  622. 
on  argument  on  special  verdict,  622. 
on  appeal  to  general  term,  628. 

from  surrogate,  628. 
when  not  required  in  mortgage  and  partition  oases,  622. 
on  case  agreed  on,  628. 
CORONER,  when,  to  act  in  place  of  sheriff,  664. 

proviaioDB  relating  to  sherifEs  to  apply  to,  664, 
action  against,  to  be  taken  within  two  years,  70. 
CORPORATION,  clerk  or  chamberlain  is  not,  412  a. 

complaint  In  action  by  or  against,  169  t. 

complaint  by  or  against  stockholders  of,  188  ^r. 

service  of  process  on,  provisions  of  the  code  applied  to  justices* 

courts,  62. 
service  of  summons  on,  120, 121. 
who  is  a  managing  agent  of,  121  b. 
injunction  to  suspend  business  of,  811. 
superior  court.  New  York  common  pleas,  majors*  courts  of  cities, 

and  recorders*  courts  of  cities,  have  jurisdiction  of,  86. 
provisions  of  revised  statutes  as  to,  not  affected  by  code,  696, 

696. 
actions  against,  in  the  name  of  the  attorney-general,  670. 
interest  in,  may  be  sold  under  attachment,  828. 
judgment  of  forfeiture  against,  676. 
parties  to  actions  by  creditors  of,  90/. 
answer  to  action  by,  180  a. 
rule  applicable  to  pleadings  by,  180  a. 
proceedings  supplementary  to   execution  cannot  be  institnted 

against,  406  6. 
may  be  examined  as  to  property  of  a  judgment  debtor,  411  b, 
bow  examined,  as  to  property  of  a  judgment-debtor,  412. 
proceedings  to  dissolve,  superior  court  has  no  jurisdiction  of,  86  b, 
action  to  annul,  670. 

actions  against,  when  to  have  a  preference  on  calendar,  848  a. 
See  Attachment,   Foreign  Corporationa^  Municipal  Corporation^ 
Quo  Warranto,  Religioue  Corporatione,  Scire  jaciae. 
QQ&IB,  all  statutes^  rules,  Ac,  as  to  costs  or  fees  of  attorneys,  solicitors,  or  coun- 
sel, repealed,  420. 
amount  of,  to  be  regulated  by  agreement  between  the  parties,  420. 
certain  allowances  to  prevailing  party,  called  costs,  420. 
in  suits  pending  on  the  1st  of  July,  1848,  421  t. 
of  appeals  in  special  proceedings,  421  a. 
against  municipal  corporations,  426  a. 
in  certain  actions  where  damages  claimed  do  not  exoeed  $600,  420  c 
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of  opening  streets,  Ae.  420  d. 

where  verdict  part  for  plaintiff  and  part  for  defendant,  420  e,  421  a. 

in  speoial  proceedings,  420  d,  454. 

on  proceeding  on  forfeited  recognizances,  421  b, 

agreement  with  attorney  as  to,  421  e. 

Alible,  allowed,  422  a, 

include  disbarsements,  429  t. 

security  for,  422  6,  461,  454  d.    See  Security  for  eoeU. 

to  plaintiff  of  coui'se,  426. 

not  to  exceed  amount  of  damages,  426,  428  ff, 
in  several  actions  on  one  instrument,  426. 
in  foreclosure  Buit8)480/. 

to  defendant^  480. 

to  either  party  in  discretion  of  the  court,  481. 

amount  of,  432. 

allowance  in  addition  to,  489,  440.    See  AUowmce, 

how  inserted  in  judgment,  442. 

adjustment  o(  442,  446  g, 

in  action  in  name  of  the  people,  455. 

against  an  infant  plaintiff,  450. 

on  a  settlement,  456. 

where  favors  granted  on  payment  of  costs,  487  h, 

where  the  defence  is  infiincy,  480  i 

on  a  discontinuance,  457  e, 

after  discontinuance  in  justice's  court  by  reason  of  answer  of  title, 
49,  47. 

in  an  acUon  by  or  against  a  receiver,  450. 

a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorixed  by  statute  to  sue,  450. 

in  proceedings  against  joint  debtors,  heirs,  devisees,  Ac  (sa.  875-881), 
488. 

on  claim  against  a  deceased  person,  referred  pursuant  to  the  statute, 
461. 

in  action  to  recover  dower,  488. 

on  sale  of  real  property  of  infant,  682. 

on  confession  of  judgment  without  action,  518. 

on  submitting  controversy  without  action,  506. 

in  actions  for  partition,  581  6. 

set-off  of,  504. 

after  offer  of  defendant  to  compromise,  or  to  liquidate  damages,  515. 

after  notice  of  no  personal  claim,  118. 

on  appeal,  488,  504. 

from  surrogate,  454  e, 

in  a  special  proceeding,  454. 

against  assignee,  82  d,  465. 

attorney  when  liable  for,  425  g,  h» 

party  in  interest  liable  for,  455. 

lien  of  attorney  for,  421  d. 

on  postponement  of  trial,  447. 

on  motion,  448. 

of  discovery,  528  e, 

married  woman,  how  collected  from,  421  e. 

of  previous  action,  staying  proceedings  in  subsequent  actions  until  paid, 
421/. 

in  ejectment,  456  c. 

of  previous  appeal  must  be  paid  before  second  appeal,  461  /^ 

payment  of,  how  enforced,  456  /. 

xnterlocutoryj  how  adjusted,  444  e. 

in  supplementary  proceedings,  418. 

in  justice's  court,  58  h, 

payment  of,  a  condition  precedent,  270  c. 
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COUI^EL,  when  liable  to  arrest,  275,  279  6. 
oaonot  be  bail,  286  6. 
to  endorse  papers  on  taking  a  default,  628. 
agreements  as  to  compensation,  421  e. 
only  one  on  each  side  to  be  heard  in  coart  of  appealer  608. 
admission  and  examination  of,  603. 
nnmber  of,  on  trial  of  issues  of  fact,  615. 

on  hearing  at  general  or  special  term,  627. 
advice  of,  how  sworn  to»  618. 
to  stand  to  examine  witness,  615.    See  Attorney, 
witness  not  entitled  to,  409  a. 

COUKTER-GLAIM,  defendant  may  set  up  in  answer,  201. 

what  may  be  set  up  as,  216,  217. 

election  between  and  cross-action,  218  c. 

included  in  the  word  defence,  228  a. 

in  an  action  on  contract,  218  6. 

sufficiency  of  answer  setting  up  a  counter-claim,  how  determined, 
218  e. 

insufficient  allegation  of  counter-claim,  218  /. 

answer  setting  up  matter  as  a  counter-claim  should  state  ex- 
pressly it  is  intended  as  a  counter-claim,  218  g, 

requisites  of  counter-claim,  219  (2,  ^. 

when  the  statute  of  limitations  is  a  bar  to,  221  c, 

judgment  on,  221  d 

amendment  by  adding,  221  e, 

several  may  be  set  up,  217.  « 

defendant  is  not  obliged  to  set  it  up,  218  e, 

where  several  set  up  they  are  to  be  separately  stated,  217. 

may  it  be  met  by  a  counter-claim  In  tne  reply!  227  a.  ■ 

reply  or  demurrer  to,  226. 

allowance  of,  on  the  trial,  S50  t,  878  g. 

discontinuance  after,  458  d. 

recovery  on,  injustices'  courts,  57  /. 

COUNTERMAND  of  notice  of  motion,  549  h. 

of  execution  after  levy,  890  g. 

COUNTY,  form  of  summons  in  action  against,  115  5. 

COUNTY  COURTS,  existing  provisions  of  law  as  to,  repealed,  80. 

pending  suits  not  affected  by  repeal  of  existing  law,  80. 
jurisdiction  of,  30,  82  a. 

as  to  jail  liberties,  83  6. 
exclusive  power  to  review  justice's  judgment  on  appeal,  80. 
certain  provisions  conferring  jurisdiction  on,  are  unconstitutional, 

82  «k 
when  open,  88. 
terms  of,  88. 
jurors  in,  88. 

of  Kings  and  Erie  counties,  exception  as  to,  81. 
suits  pending  in  mayors*  and  recorders*  courts  may  be  trans- 
ferred to,  83  a. 
suits  in,  may  be  transferred  to  supreme  court,  in  case  judge 

interested,  <Src.,  82  c. 
have  jurisdiction  of  appeals  in  summary  proceedings  to  recover 
possession  of  land,  88  6. 
appellate  jurisdiction  of  judgment  under  mechajiios'  lien 
law,  83  6. 
appeal  from,  to  supreme  court,  480. 

COUNTY  JUDGE,  has  power  of  a  judge  «t  chambers^  555. 

power  of,  556  a,  6,  c. 
fees  of,  80  a. 

orders  of,  how  reviewed,  565. 
may  enlarge  time  for  taking  proeeedings  in  the  action,  556. 
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COUNTY  OFFICERS,  parties  to  action  by,  88  a, 
COUNTY  TREASURER,  moneyB  to  be  paid  to,  638. 

aceounta  oij  how  to  be  kept,  688. 
to  make  an  aDimal  report,  689. 
refereaee  to  examine  his  accounts,  689. 
COURT,  meaning  of  the  term,  the  court,  553  d, 

and  chamber  basinees,  distinction  between,  retained,  28  a, 

may  pass  on  value  of  property  to  determine  amount  of  allowance,  851  a. 

below,  what  is.  on  appeal,  479  ff. 

attorneys  and  gaardians  in,  to  be  deemed  such  in  court  of  appeals^ 
60a 
trial  by,  860.    See  Trial  by  the  Court. 
ofappeiUB,  jarisdiction  ot  21. 

additional  juriadictiou  of,  22  a. 
appeals  to,  21. 

appeals  to  from  justice^  courts,  22,  22  b, 
second  appeal  to,  23,  461  /. 

either  party  may  bring  on  cause  for  argument^  602. 
cases  where  no  appeal  lies  to,  468. 
an  appeal  lies  to,  472. 
power  of,  22,  478. 

after  remittitur  court  has  no  jurisdiction,  478  ff, 
terms  of,  22. 
additional  terms  of,  22. 

preference  of  causes  on  calendar  of,  22,  23  b,  e. 
judgment  of,  how  pronounced,  28. 
sheriff  to  provide  rooms  for,  28. 
where  to  be  held,  22,  24. 
how  adjourned,  24. 
rehearing  in,  23. 
judgment  of  affirmance  in,  28. 
rules  of,  559. 
of  oyer  and  terminer,  statutes  as  to,  repealed,  24. 
of  justices  of  the  peace,  40. 
COURTS,  enumeration  of,  20. 

jurisdiction  of,  generally,  20. 
COVENANT,  parties  to  action  on,  85  e. 

complaint  for  breach  of,  161/,  162  a. 
CREDITOR'S  BILL,  remedy  by,  not  taken  away,  408. 

is  an  action,  18  a. 
where  a  proper  remedy  before  the  code,  relief  may  now  be 

had  by  action,  162  5. 
defendants  in,  92  a. 

what  complaint,  in  nature  of,  should  state,  162  6. 
receiver  in,  885  I, 

supplementary  proceedings  substituted  for,  404  a. 
CRIMINAL  action,  defined,  18. 

eaeee,  have  preference  on  calendar,  608,  626. 
€onvertation,  aetionefor,  cannot  be  brought  in  justice's  court»  43. 
to  be  brought  within  six  years,  69. 
costs  in,  426. 

is  an  injury  to  the  person,  275  6. 
CURRENT  ACCOUNT,  time  of  limitation  in  actions  to  recover  balance  of,  71. 
CURTESY,  tenant  by,  interest  o(  how  calculated,  581  a. 


D. 

DAMAGES,  double  and  treble,  854  6. 
severance  of,  354  e, 
contingent  or  conditional,  855  d, 
rate  of,  where  recoverable,  877. 
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defendant $f]ury  may  assess,  866. 
defendant  may  offer  to  liquidate,  616. 
by  reason  of  injanctioa,  reference  to  ascertain,  810  e. 
not  to  exceed  amount  claimed,  864  a. 
4»$8e99ment  of,  841  c. 
See  Special  Damage, 
DATEo/Mnw?,  622. 
DEATH  o/jpar<y  to  acfa'cm,  effect  of,  96,  97. 

on  time  of  limitation,  78. 
after  report  of  referee,  871  c. 
after  yerdict,  97. 

after  arrest  on  execution  against  the  person,  887  a, 
after  return  filed  in  court  of  appeals,  461  e, 
of  judgment  debtor^  execution  after,  882  e, 

creditor,  execution  after,  882  d. 
of  persons  on  whose  life  any  parti<^alar  estate  depends,  proceedings  to 

ascertain,  not  affected  by  code,  596. 
hy  wrongful  ad,  parties  to  action  for,  84  d,  85  a  ;  and  see  17  How.  102. 

complaint  in  action  for,  167  q, 
of  juMtiee,  whose  judgment  is  appealed,  effect  of,  496. 
DEBTOR  to  judgment  debtor,  may  pay  amount  of  his  indebtedness  to  sheriff  in 
certain  cases,  409. 
examination  of  in  supplementary  proceedings,  410. 
confined  for  crime,  code  does  not  apply  to  attachments  against,  595. 
petition  for  discharge  o(  from  imprisonment^  cannot  be  heard  by 

judge  at  chambers,  28  c. 
See  Absent  Debtor  a  j  Concealed  Debtors,  Imprieoned  Debtore,  Insolvent 
Debtors,  Joint  Debtors. 
DECEASED  PERSONS^  costs  on  reference  of  claim  against,  451,  458  e. 

judgment  debtor,  proceedings  against  heirs  and  devisees  of,  506. 
judgment  debtor,  execution  against  property  of,  882  e. 
judgment  creditor,  execution  in  favor  of,  882  d. 
DECREE,  time  for  commencing  action  on,  69. 

of  surrogate,  appeals  from,  regulated,  628. 
See  Judgment. 
DEED.    See  Fraudulent  Deed 
DEFAULT  of  answer,  when  judgment  may  be  taken  for,  887,  61 4w 

when  plaintiff  may  be  required  to  give  security  before  taking 

judgment  for,  839. 
is  waived  by  amending  the  complaint^  260/. 
in  court  of  appeals,  for  not  serving  copies  of  case  or  neglecting  to  appear, 

608. 
notice  of  judgment  by,  to  be  given,  608. 
order  or  judgment  by,  for  not  appearing  to  oppose  motion,  549  t. 

counsel  taking,  to  endorse  paper  containing  proof  of 
service,  628. 
in  proceedings  to  obtain  mandamus  or  prohibition,  627. 
notice  of  retainer  after,  610  b. 
judgment  by,  not  allowed  in  action  for  divorce,  621. 
entering  order  for,  not  necessary,  679  c. 
See  Inquest. 
DEFECT  of  parties,  demurrer  for,  197  a. 

See  Jirrors  and  Defects,  Mistake. 

DEFENCE,  meaning  of,  210  d,  228  a. 

occurring  after  commencement  of  action,  218  g, 
mitigating  circumstances  are  not,  211  a. 
after  judgment,  888. 
in  bar  and  in  abatement,  228  a, 
sham  and  irrelevant,  may  be  struck  out,  228. 

See  Equitable  Defences,  Irrelevant  Defences,  Partial  Defences,  Bham 
Defences,  Several  Defences, 
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DEFENDANT,  party  advene  to  plaintiff,  is,  61. 
who  to  be,  91. 
who  is  not  a,  76  e. 

character  in  which  sued,  to  be  alleged  in  complaiot,  142  e. 
appearance  by,  181.    See  Appearance, 

entitles  to  notice  of  all  ordinary  prooeedinga  in  the 

action,  661. 
does  not  entitle  him  to  notice  of  application  for  provia- 
ional  remedy,  562  a. 
may  treat  copy  complaint  served  as  a  trne  copy,  202  b. 
cannot  move  for  injunction,  802  e. 
order  on,  to  satisfy  amount  admitted  due,  828,  336. 
affirmative  relief  to,  872,  874  e. 
judgment  against  one  of  several,  872,  875  Oi 
damages  of,  jury  to  assess,  356. 
when  papers  need  not  be  served  on,  661. 
charging  in  execution,  887  «. 
costs  to,  of  course,  430. 
where  several  defendants,  431  6. 
offer  of,  514. 

examination  of,  to  the  same  matter,  587  h, 
in  person,  to  endorse  residence,  d^c,  on  papers,  609. 
when  to  furnish  copy  pleadings  to  court,  852. 
See  Abienl  Defendant,  Co-defendant,  Parties,  Several  Defendant*,  Arrnt. 
DEFICIENCY  on  mortgage,  county  court  has  jurisdiction  for  collection  of,  81. 
DEFINITE,  See  Indefinite, 
DEFINITIONS  and  diviHons,  17,  592. 

DELIVERY  of  personal  property.    See  C^aim  and  delivery  of  personal  property, 
DEMAND  that  trial  be  had  in  proper  county,  106  d. 
of  copy  complaint,  when  and  how  made,  117. 
of  admission  of  docnments,  <fec,  517. 
of  particulars,  237. 

against  ships  and  vessels,  not  affected  by  the  code,  595. 
when  to  be  alleged,  187  c. 
DEMISED  PREMISES,  proceedings  for  recovery  of,  not  affected  by  the  code,  595. 
DEMURRER,  or  answer,  only  pleading  on  part  of  defendant,  198. 
within  what  time  to  be  served,  193, 193  a. 
differs  from  an  answer,  194  c. 

regularly  served,  cannot  be  treated  as  a  nullity,  198  d 
to  complaint :  in  what  cases,  195. 
when  proper,  195  a. 
several  causes  of,  195  6. 
appropriate  cause  of,  to  be  stated,  196  a,  198. 
bad  in  par^  bad  altogether,  196  b,  c, 

may  be  to  all  complaint  or  to  any  one  alleged  cause  of  action,  198. 
may  assign  several  grounds,  195  d   ■ 
can  only  be  for  cause  mentioned  in  the  code,  195  e. 
that  court  has  no  jurisdiction  of  the  person,  196  dL 
that  plaintiff  has  not  legal  capacity  to  sue,  196  e. 
that  another  suit  pending  for  same  cause,  196/. 
for  defect  of  parties,  197  a. 
for  improper  joinder  of  cause  of  action,  197  d, 
for  not  stating  facts  sufficient  to  constitute  a  cause  of  action,  198  & 
must  specify  the  grounds  of  objection,  193,  199  a. 
objections  not  appearing  on  uce  of  complaint  to  be  taken  by 

answer,  199. 
grounds  for,  when  deemed  waived,  200,  201  a. 
and  answer,  194  c, 

for  improper  joinder  of  causes  of  action,  proceedings  after,  263. 
to  anstoer,  in  what  cases,  226,  227  6. 
will  be  allowed  after  denial  of  motion  to  atrike  out  answer  as 
sham  and  irrelevant,  226  a. 
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to  insuffieieat  aDBwer,  omitting,  ooiueqaences  o(  227  / 

to  coufUer-elainif  226. 

to  reply,  228. 

section  160  not  applicable  to,  241  /. 

frivolous,  judgment  on,  842.    See  FrwoUue  Demurrer. 

judgment  for  want  of  an  answer,  after  overruling,  389  c 

costs  on  amendment  after,  484/,  437  K 

to  one  of  several  defences,  judgment  on,  378/. 

decision  on,  is  it  a  judgment  or  order,  562  a. 

appeals  to  general  term  from  order  overruling,  Ac,  488,  486  e, 

amendments  after,  263. 

in/Mtiee^  courts,  61, 64  ^. 
DENIAL,  how  made,  202—208. 

See  General  denied. 
DEPARTURE,  what  is,  228/ 

DEPOSIT,  in  lieu  of  bail,  defendant  may  be  discharged  from  arrest  on,  290. 

sheriff  to  give  defendant  certincate  o(  290. 

to  be  paid  into  court,  290. 

substituting  bail  for,  290. 

disposition  of,  291. 

of  moneys,  da,  in  court,  688. 

order  for  payments  of,  out  of  court,  638. 

with  trust  company  of  New  York,  account  of,  how  kept^  ibc,  689. 

in  lieu  of  eecurity,  on  sppeal,  474. 
DEPOSITION.    See  Commission,  Conditional  examination, 

DESCENT  CAST,  effect  of,  68. 

DETERMINATION,  complete,  ordering  parties  to  be  brought  in  to  effect,  96. 

of  ultimate  right  of  the  parties,  power  of  the  court  to  make,  872. 
of  conflicting  claims  to  real  property,  681. 

to  personal  property,  294. 
by  interpleading,  101. 

See  JF%nal  determination,  Judgment. 

DEVISEES,  proceedings  by  and  against,  not  affected  by  the  code,  696. 
of  decessed  judgment  dtibtor,  proceedings  against^  606. 
costs  in  proceedings  against,  488. 
See  Joint  debtors,  die 
DIRECTOR  of  moneyed  corporations,  provisions  as  to  limitations  of  actions,  not  to 

apply  to  actions  against,  76. 

arrest  of,  276. 

DISABILITIES,  what  are,  68,  78. 

effect  of,  68. 

defendant  out  of  State,  68  c,  78  a. 
of  aliens,  74 

by  death  of  party  entitled  to  sue,  78. 
several,  effect  of,  74. 
not  applicable  to  certain  actions,  74. 
DISBURSEMENT.    See  Costs. 

DISCHARGE,  under  bankrupt  or  insolvent  act,  defence  of,  218  5. 

from  arrest  on  execution,  effect  of,  887  d,  e. 
DISCONTINUANCE  of  action,  of  course,  on  payment  of  costs,  467  c 

on  ground  that  a  previous  decision  has  been  reversed,  467  g. 

not  a  bar  to  a  new  action,  468  a. 

is  a  step  in  the  cause,  468  b. 

effect  of,  468  c. 

after  counter-claim  interposed,  468  d. 

in  action  to  dissolve  partnership,  468  h, 

in  foreclosure,  468  t. 

after  answer  of  action  pending,  459  a. 

after  defence  of  infancy,  469  b,  480  «. 
44 
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DISCONTINUANCE— «o*i<t»tw<d: 

of  aetions  by  OTerseen,  459  e, 
of  aetion  to  recorer  personal  property,  295  & 
as  to  0D6  defendant  at  the  trial,  469  «. 
by  executor,  Jkc.,  451  e, 

injuatice'9  court,  by  reaaon  of  title  coining  in  queBtion,  48. 
DISCOVERY,  action  for,  aboliBhed,  528. 
of  property,  order  for,  408. 
of  deaib  of  tenants  for  life,  595. 

of  books f  papers,  ite.,  provisions  of  reyised  statutes  as  to,  518  b. 
code  not  a  snbetitnte  for  provisions  of  revised  statutes,  518  a. 
superior  court,  court  of  common  pleas,  and  mayors*  and  recorders* 

courts  may  order,  87  6,  518  «. 
views  of  the  superior  court  on  application  for,  stated,  518/. 
at  what  stage  of  the  action  the  order  may  be  made,  620  e, 
who  may  make  an  order  for,  520  d. 
when  the  order  will  be  granted,  620  e, 
order  for.  what  to  state,  61 1. 
to  operate  as  a  stay,  611. 
further,  when  ordered,  522  a. 
motion  for,  how  made,  522  6,  611,  610. 
costs  on  motion  for,  528  6. 
of  inspection,  528  c. 
order  for,  how  enforced,  611. 
proceedings  for,  is  not  an  action,  18  6. 
under  subpoena  duces,  625  d. 
See  AdmUnon,  Inspection,  Production. 
DISMISSAL  of  appeal,  for  want  of  prosecution,  in  the  court  of  appeal^  600. 

on  appeals  from  justices'  court,  495. 
of  complaint,  for  not  serving  copy,  876. 

a  substitute  for  judgment,  as  in  case  of  nonsuit,  877  a. 
referee  may  order,  869  ft. 
for  not  tiling  security  for  costs,  425  e, 
for  not  proct'eding  in  action,  614,  876  ft. 
at  circuit  without  putting  cause  on  calendar,  irregular, 
847  a. 
DISPOSING  of  property,  coniessing  judgment  is  not,  509  t. 
DISSOLVED  COMPANIES,  receiver  ot  884/ 

actions  against  sharenolders,  Ac.,  in,  85  c. 
DISTRAINED  property,  answer  in  action  to  recover,  253. 

ceUtle,  ic,,  doing  damage,  proceedings  as  to,  not  affected  by  the 
code,  696. 

DISTRICT,  the  word  defined,  592. 

courts,  in  the  city  of  New  York,  69. 
appeals  from,  487,  489,  490  a. 
transfer  of  actions  from,  659. 

DIVISION,  of  act,  18. 

of  actions,  18. 

of  remedies,  17. 

of  causes  of  action,  on  allowance  of  demarrer  for  misjoinder,  263. 

of  cause  of  action.    See,  Splitting  cause  of  action. 

DIVISIONS  afid  dejinitions,  17. 

DIVORCE,  when  superior  court  hss  jurisdiction  of  actions  for,  86  ft. 
summons  in  action  for,  may  be  served  by  publication,  120. 
■ectton  72  does  not  apply  to  actions  for,  68  a. 
complaint  for,  641. 

answer  in  action  for,  214  a,  642,  220  e. 
judgment  by  defiuit  or  consent  cannot  be  taken  in,  621. 
place  of  trial  of,  106  d 
trial  of  issues  in  actions  for,  616. 
proceedings  in,  not  to  be  published,  648. 
reference  to  take  proof  of  material  facts  stated  in  the  complaint,  641. 
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DiyORCE-Hxm^tntfed: 

on  ground  of  adultery,  ayerments  in,  complaint  for,  641. 

order  for  reference,  867. 

objections  to  legitimacy  of  children  to  be  stated  in  complaint,  642. 

manner  of  settling  the  issues  in,  616. 

examination  of  defendant  as  a  witness  for  plaintiiT,  524  A. 

plaintiff  as  a  witness,  642. 

DOCKET  ofjuttice'sjudffment,  49,  69. 

DOCKET  OF  JUDGMENT,  entry  on,  of  the  words,  "  teewred  on  appeal,'*  880, 

881  d 

onpetition,  in  what  cases,  628. 

DOCKETING  JUDGMENT^  on  filing  judgment-roll,  880. 

of  justice's  court,  49,  69. 
DOCUMENTS.    See  Admiesion,  Dieeovery, 
DOG,  action  for  injury  by,  169  g. 

DOMESTIC,  no  exemption  on  judgment  for  work  by,  399 7. 
DOMICILR    See  Residence. 
DORMANT  EXECUTION,  890  d. 
DORMANT  PARTNER,  to  join  as  plaintiff,  91  e, 
DOUBLE  costs,  422  a. 

damages,  864  h.    See  Damages. 
DOWER,  tenant  in,  interest  of,  how  calculated,  640. 

complaint  for  admeasurement  of,  688  c. 

defence  in  action  for,  688  a,  220  d. 

costs  in  action  for,  433. 

admeasurement  of,  31,  688  b. 

ejectment  for,  687  h. 
DRUNKARD.    See  Habitual  Drunkard, 
DUE,  answer  admitting  part  of  claim  to  be,  328,  836. 
DULY,  menning  and  effect  of,  147  e, 
DUPLICITY,  not  a  ground  for  demurrer.  1 96  e, 

section  160,  a  prohibition  of,  222  a. 

DUTY,  allegation  of,  147  a. 


E. 

EJECTMENT,  statutes  relating  to,  688  6. 
when  it  lies,  683  c. 
place  of  trial  of,  103. 
•    attorney  for  plaintiff  to  produce  his  authority,  684  or. 
time  of  limitation  in,  64. 
by  husband  and  wife,  684  6,  88  g. 
fur  lands  conveyed  during  infancy,  684  c. 
between  tenants  in  common,  684  d. 
who  to  be  defendants,  684  e,  92  e. 
claim  of  title,  what  amounts  to,  684/. 
complaint  in,  684  g, 

how  to  allege  title,  686  a. 

describe  premises,  686  & 
allege  unlawful  withholding,  686  c. 
form  ot  held  sufficient^  686  d. 
may  unite  claim  of  possession  and  mesne  profits  in  one 

action,  686  e. 
not  to  contain  several  statements  of  one  cause  of  action, 

686/ 
may  unite  claim  for  poeaeasion,  and  to  set  aside  fraadulent 

deed,  686  g, 
cannot  unite  trespass  and  ejectment  and  trespass  quare 
clausam /regit,  686  A. 
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EJECTMENT— con^tntiedL 

eaaitable  defence  to,  686  i. 

aavene  potaeteion,  686/ 

change  of  occupancy  pending  the  action,  686  k, 

proceedings  where  plaintiff's  title  terminates  pending  the  action, 

686  ib. 
new  trial  in,  687  a, 
mesne  profits  od  restitution,  687  b, 
verdict,  recovery,  687  e. 
writ  of  assistance,  687  d. 
execution,  687  e. 

by  purchaser  at  sheriff's  sale  on  ezeontion,  687  /. 
on  surrogate's  decree,  687  g. 

landlord  defending  for  his  tenant  liable  for  costs,  466  c. 
offer  in,  616  d, 

affidavit  of  merits  is  necessary  to  prevent  an  inquest,  616  a. 
not  to  be  brought  against  receiver  unless  by  order  of  the  court,  831  & 
/or  dower,  against  whom  it  lies,  687  h. 

Sarties  to,  92  d 
efence,  688  a,  220/ 
ELECTION,  day  of,  elector  cannot  be  served  with  process  on,  123  c; 

of  remedy f  a  party  suing  m  two  courts  for  the  same  cause  of  action 

will  be  made  to  elect  in  which  he  will  proceed,  212  c. 
of  remedy  as  to  form  of  action,  138  6. 
of  count  or  statement  in  complaint,  191  6,  <;. 
between  counter-claim  and  cross-action,  218  e. 
ENDORSEMENT  of  papers,  612. 

of  papers  on  taking  a  default,  628. 
ENLARGING  TIME  to  take  proeeedinye,  time  to  take  any  proceedings  except  an 

appeal  may  be  enlarged,  666. 
to  answer,  198/ 

can  the  time  to  appeal  be  enlargedf  466  d. 
by  order  for  discovery,  Ac,  611. 
a  judge  at  chambers  cannot  enlarge  the  time  to  make  a  ease 

after  the  time  for  making  it  has  expired,  667  6,  e. 
orders  for,  how  granted,  618,  618  c. 
to  make  a  case,  666  a. 

See  Time. 

ENTITLING  affidavit,  667. 

order,  661  6. 
ENTRY,  or  right  of  entry,  action  after,  66. 
of  appearance,  when  allowed,  609. 
of  order,  661  c,  607. 
of  Judgment,  manner  of,  872,  879. 

the  decision  of  the  court  in  writing  is  not,  879  a. 
not  until  all  Issues  disposed  of,  378  e,f, 
after  offer,  878  d 
fees  for,  446. 
on  petition,  628. 
in  mortgage  cases,  682. 
in  judgment  book,  879. 
See  Docketing  judymeHt. 
of  saHsfaction,  how  enected,  401  d, 
ENUMERATED  MOTIONS,  what  are,  621. 

when  to  be  noticed,  621. 
papers  to  be  furnished  on,  622. 

when  motion  may  be  made  to  strike  from  the  calendar,  628. 

EQUITABLE  bail.    See  Ne  exeat 

defence;  214  e,f,  686  d» 
relief,  256  f,  6HQ  a. 

remediee,  distinction  between,  and  legal  abolished,  17. 

EQUTTT  eatea,  meaning  of  this  phrase,  39  a. 
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ERIE  COUirrT,  first  snbdiviBion  of  section  80  not  to  apply  to,  81. 
motions  in  aotioos  triable  in,  6fi4  d. 

Orleans  oonnty  may  be  made  in,  564  e, 
ERROR,  writ  of,  460.    See  Appeal 
ERRORS  and  defects  when  to  be  disregarded,  271. 

See  Amendments. 
ESCAPE,  time  of  limitation  in  action  for,  71. 

re-arrest  after,  887  /. 
EVXCmON,  defence  of,  214  d, 
EVIDENCE  of  foreign  laws,  665. 

of  foreign  public  records,  566  d, 
proyisions  as  to,  applied  to  justices'  courts,  62. 
on  the  trial  of  an  issue  of  fact  by  the  court,  how  reviewed,  861. 
pleadings  as,  259 /^. 

pleadings  not  to  be,  in  criminal  proceeding,  280. 
examination  in  supplementary  proceedings  not  to  be,  in  criminal  pro- 
ceedings, 404. 
See  Admissions,  JExamination  of  parties.  Examination  of  witnesses. 
EXAMINATION  of  parties,  only  in  the  cases  prescribed  by  the  code,  528,  682. 

in  matters  of  account  as  agent,  624  a. 
under  provisions  of  revised   statutes  as  to  perpetuating 

testimony  cannot  be  bad,  524  b. 
may  be  on  the  trial,  conditionally  or  on  commission,  526. 
before  trial,  626. 

defendant  against  his  co-defendant,  628. 
and  production  of  books,  Ae.,  under  subpcena  duces,  625  d. 
in  actions  for  divorce,  624  A,  642. 
after  order  for  new  trial,  526  e. 
attendance  for  purposes  of,  bow  compelled,  626. 
punishment  for  refusing  to  submit  to,  527. 
testimony  on,  may  be  rebutted,  627. 
credit  to  be  given  to  the  testimony  of,  628/. 
on  their  own  behalf  when,  682,  628. 
for  whose  benefit  action  is  prosecuted  or  defended,  682. 
where  assignor  of  thing  in  action  is  examined,  588,  687. 
of  co-plaintiff  or  co-defendant^  528. 
of  joint  contractors  or  parties  united  in  interest,  629. 
of  nfitnssses,  witness  not  excluded  by  reason  of  interest,  682. 

party  for  whose  immediate  benefit  action  is  prosecuted  or 

defended,  628,  684  d 
assignor  of  cause  of  action,  688,  686  e. 
at  circuit,  mode  of,  615. 
on  a  motion,  638  t. 
tsitnesses  and  parties,  by  commission,  688.    See  Commission. 

conditionally,  546  k.    See  Conditional  examination  of  wit' 

nesses. 
on  interrogatories  by  consent,  648. 
orally  on  motion,  651  /. 
of  applicants  for  admission  to  practice  as  attorneys,  d^c,  606. 
in  supplementary  proceedings,  412.      See  Supplementary  pro- 

ceedings. 

EXCEPTIONS,  to  a  matter  of  law  arising  on  the  trial  of  an  issue  of  fact  by  the 

court,  may  for  the  purpose  of  an  appeal  be  taken  within  ten 
days  after  written  notice  of  the  judgment,  861. 
to  be  reduced  to  writing  or  entered  in  the  minutes  of  judge,  868. 
how  stated  in  a  case,  618. 
form  of,  and  what  to  contain,  619. 
settlement  of,  618. 
filing,  619. 

when  deemed  waiTed,  619. 
to  be  filed  ntine  pro  tune,  862  «. 
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making  case  does  not  ezteod  time  for,  362  e,  * 
to  sureties  on  appeal,  478. 

on  claim  and  deliverj,  298. 
to  bail,  245. 
EXCHANGE  of  causes  on  calendar,  608,  604. 
EXECUTION,  of  course,  within  five  years^  882. 
by  order,  after  five  years,  888. 

cannot  issue  after  the  death  of  the  judgment  creditor,  882  e. 
should  not  issue  until  record  filed,  888  cu 
sheriff  to  indorse,  888  6. 
kinds  of,  885. 
form  of,  887. 

to  be  deemed  process,  885. 

need  not  be  sealed  nor  subscribed,  except  as  prescribed,  885. 
to  what  counties  it  may  issue,  885. 
may  issue  to  several  coudUm  at  the  same  time,  885. 
on  judgments  entered  before  July,  1848,  882  a. 
may  issue  immediately  after  judgmeut  perfected,  882  6. 
when  it  may  issue  after  five  years,  888. 
against  joint  debtors,  889  e, 

the  property  of  a  deceased  judgment  debtor,  882  e. 
in  favor  of  deceased  judgment  creditor,  882  dL 
against  executors,  889  e. 
charging  defendant  in,  887  e. 
debtor  of  execution  debtor  may  pay,  409. 
leave  to  issue,  how  obtained,  888. 
against  the  perton,  886,  886. 

on  justice's  judgment,  886  ^. 

how  discharged,  886  A,  887. 

f  ffect  of  discharge,  887  d,  e, 
:   '  form  of  887. 

return  of,  in  what  time,  889. 

how  compelled,  608. 

may  be  by  mail,  889  «. 

should  be  to  the  clerk  with  whom  judgment  roll  is  filed, 
889. 

may  be  to  clerk  or  attorney,  889  e, 
may  be  cancelled  by  order,  888  e, 
existing  provinione  of  law,  applied  to,  889. 
what  attorney  may  issue,  890  6. 

Sriority  of,  890  e. 
ormant,  890  d, 
countermand  of,  890  g, 
indemnity  to  sheriff  on,  890  h, 
death  or  removal  of  sheriff,  890  t. 
sheriff's  fees  and  poundage,  890  k. 

may  be  attached  for  not  paying  over  money,  891  6. 
lien  of,  on  personal  property,  891  e, 
what  personal  property  may  be  levied  on,  891  /. 
levy  on  personal  property,  how  made,  892  e, 
sale  of  personal  property  on,  392  /. 
levy  on  and  sale  of  real  estate,  898  c. 

leaseholds,  895  d. 
redemption  of  real  estate  from  sale,  895  e. 
what  property  is  exempt  by  statute  from,  898  k, 
for  costs  on  a  motion,  450  a. 
on  judgment  of  Justices*  court,  51,  55  e. 

proceediuffs  supplementary  to,  408.  See  Supplementary  proceedings, 
EXECUTOBS  and  administrators,  action  by,  on  note,  for  debt  of  testator,  85  /. 

in  actions  by  or  against,  those  who  have  not  administered  need 

not  be  joined,  98  a. 
parties  to  actions  against,  92  «. 
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EXECUTORS,  A^-^tontinued. 

complaint  by,  140  h. 
costa  in  actioDA  by  or  againet^  451. 
cannot  be  sued  in  jostices'  courts^  43. 
may  sue  in  justicea'  courts,  44  h. 
may  sue  without  joining  party  in  interest,  82. 
when  he  may  eet  up  statute  of  limitations,  64  d. 
nay  sue  in  his  own  name,  181  c, 
may  appeal  without  giving  security,  477. 
execution  sgainst,  888  b. 
bond,  action  on,  164  c 
EXEMPT  PROPERTY,  898. 
EXEMPTION  LAW  retained  by  the  code,  597. 
EXISTING  practiee,  when  it  may  be  adopted,  59S. 
ndet  abrogated,  5931 
9uit9f  appeals  in,  460  a,  590. 

DO  writ  of  error  allowed  in,  589. 

execution  in,  on  judgment  docketed  before  July,  1848,  589. 
application  of  code  to,  590. 
ifisuee  of  fact  in  county  court  in,  591. 
section  401  does  not  apply  to,  558  a. 
appeal  from  an  order  in,  589. 
costs  in,  421  t,  428  g. 
proTisitms  and  rules  relating  to,  589,  644. 
EX-PARTE  ORDER,  how  vacated  or  modified,  461. 

for  examination  of  judgment  debtor,  how  vacated  or  modified, 

408  6. 
need  not  be  entered,  487. 
when  may  be  made,  558. 
proceedings  stayed  by,  554  g.    See  Order. 
extending  time  to  answer,  193/,  618.    See  Enlarging  tinu, 

appeal,  466  d. 

EXTRAORDINARY  tertM,  governor  may  appoint^  27,  59a 
EXTRA  ALLOWANCE.    See  AllatDonce. 


F. 


FACrrOR,  when  liable  to  arrest,  276.    See  Foreign  Factor. 
FACT,  what  is,  144  0. 

See  Quetiioiu  of  fact.    Istue  of  fact 
FAILURE  of  proof  what  is,  262. 

FALSE  impriionmetU,  action  for,  cannot  be  brought  in  justices*  courts,  48. 

must  be  within  two  years,  70. 
complaint  for,  168  <£ 
costs  in  action  for,  426,  420  6. 
representation^  to  induce  credit,  complaint  for,  168  /. 
toarranty,  complaint  for,  164  b,  and  see  166  c(  e,  / 
action  for,  ie  on  oon^act^  276  c 
FAMILY,  what  is,  401  e. 
FEE  BILL,  abolished,  420.    See  Ootti. 

FEES,  ludges  of  superior  courts  and  New  York  common  pleas  not  to  receive,  88. 
for  serving  notice  of  no  personal  claim,  118  c, 
for  serving  eammons,  181  e,  dL 
in  justices  courts,  58  6. 
of  clerks,  446. 
of  county  judges,  80  a, 
of  referees,  447. 
to  witBetBes,  418,  418  d,  445  g,  528  g. 
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to  a  justice  for  hia  return,  504. 
of  attorney  and  oouuBel,  420,  421.    See  Attorney, 
of  commiasioners  in  lunacy,  640. 
FEIGNED  ISSUE3  aboUshed,  62. 

substitute  for,  62,  68  a. 
former  practice  on,  6S  6.    See  Jsntei, 
FEMALE,  wben  she  cannot  be  arrested,  275,  282  d,  e,  278  a. 
FERRIEd,  jurisdiction  of  county  coart  as  to,  81. 

FICTITIOUS  name,  party  may  oe  saed  by,  when  real  name  unknown,  271. 
FIDUCIARY  CAPACITY,  what  it  b,  275, 278. 
FILING  trawieript  of  Judgment,  effect  of,  as  a  lien,  880. 

perfecting  an  appeal  and  giving  security  does  not 

prevent  the  respondent  from,  880  c 
of  justices*  court,  49, 59. 
summons  and  pleadings,  562. 
notice  of  lis  pendens,  318. 
notes  of  issue,  622. 
case,  619. 
undertakings,  665. 
affidavits,  608. 
papers,  607. 

copy,  in  lieu  of  original,  564. 
oraers  as  judgments  in  certain  eases,  628. 
FINAL  ORDER,  appeal  from,  to  court  of  appeals,  22,  467. 
FINE,  power  of  county  court  to  remit,  81. 

New  York  common  pleas  to  remit,  87  d 
arrest  in  sction  for,  275.    See  Forfeiture,  Penalty, 
FIRE  COMPANY,  action  by,  84  a,  91  c 
FIRM.    See  Partnerthip, 

FIRST  JUDICIAL  DISTRICT,  proceeding  commenced  before  one  judge  in*  may 

be  cootinaed  before  another,  28. 

motions  in,  558,  554/. 

rules  of  court  in,  648, 649. 
FISHERIES,  jurisdiction  of  county  court  as  to,  81. 

FOLIOS  of  case  in  court  of  appeals,  to  be  numbered  and  printed  on  margin,  601. 
the  like  in  supreme  court,  626. 
of  pleadings,  Ac,  to  be  marked,  612. 

FORECLOSURE  of  Mechanics'  Lien,  complaint  for,  164/ 

of  mortgage,  county  court  has  jurisdiotion  of,  81,  82  a. 

parties  to  actions  for,  98  6. 

piece  of  trial  of,  95. 

complaint  for,  164  tf. 

answer  in,  214  6. 

discontinuanoe  of  action  for,  458  i. 

actions  for,  will  not  be  consolidated,  257  t. 

section  804  not  spplicable  to,  480  b,f, 

allowance  in  addition  to  costs  in  actions  for,  482. 

notice  of  ^m  Tptnden%  in  actions  for,  118,  608,  688. 

referee's  report  of  amount  due  must  be  confirmed  before  judgment 
can  be  entered,  682,  638. 

staying  sale  on,  688. 

hg  advertitement,  not  affected  by  the  code,  596. 

See  Mortgage  eaeee, 
FOREIGN  CONSULu    See  Conttd. 

FOREIGN  CORPORATION,  action  against,  in  what  court  and  by  whom  it  may  be 

brought,  86  6,  567. 
is  a  proceeding  against  property  only,  568  a 
can  only  be  brought  where  the  cause  of 
action  arose,  or  the  corporation  has  prop- 
erty, within  this  State,  568  5. 
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statute  of  limitations  apply  to  actions  by,  64  e. 

by  appearance  in  justice's  court  confers  jurisdiction,  42  /. 

seryice  of  summons  on,  120,  121  a. 

by  publication,  124. 
to  appoint  a  person  on  whom  service  to  be  made,  121  a. 
who  is  a  managing  agent  ot  121  6. 
attachment  against  £e  property  of,  816. 
effect  of  code  on  existing  laws  relating  to  actions  against^ 

068  6. 
may  sue  another  foreign  corporation,  569  a, 
must  ffive  security  for  costs,  428  /. 
complaint  in  suit  by,  159  t,  568  d. 
See  Corporation. 
FOREIGN  judgment,  how  pleaded,  246  e. 

records  o^how  proved,  666  d, 
laws,  how  proved,  665. 
how  pleaded,  251  a. 
FOREIGN  FACTOR,  action  against,  111  b. 

See  Factor. 
FOREIGN  GOVERNMENT,  parties  to  actions  by  or  against,  86/  g,  98  e. 

FORFEITED  RECOGNIZANCES,  power  of  county  court  to  remit,  82. 

costs  of  proceeding  on,  in  New  York  city,  421  b. 
power  of  New  Yorlc  common  pleas  as  to,  87  d 
proceedings  on,  the  code  applied  to,  19. 

See  Recognizance*. 

FORFEITURE,  action  for,  within  what  time  to  be  commenced,  70,  71. 
place  of  trial  of  action  to  recover,  104. 
judgment  of,  against  corporation,  675. 
to  people,  actions  for,  576. 

FORM  of  actum,  abolished,  61. 

no  embarrassment  as  to,  61  a. 
of  pleading,  abolished,  188. 

FORMER  PRACnCE,  when  it  may  be  adopted,  598,  644. 

inconsistent  with  the  ooide  abrogated,  598. 

FRANCHISE,  action  against  persons  claiming,  570. 
penalty  for  usurping,  674. 

FRAUD,  certain  actions  for,  may  be  in  courts  of  justices  of  the  peace,  42. 

when  right  of  action  accrues  in  eases  ojf^  70. 

time  of  limitation  in  actions  for  relief  on  the  ground  of,  prescribed,  69. 

how  alleged  in  pleading,  165  b. 

defence  of,  215  6. 

arrest  when  defendant  has  been  guilty  of,  275,  280. 
FRAUDULENT  DEED,  complaint  to  set  aside,  188  6,  586  a. 

FRIVOLOUS  demurrer,  answer  or  reply,  party  prejudiced  by,  may  move  for 

^'ud^ment  on,  842. 
at  IS  a  frivolous  pleading,  848  a. 
answers  adjudged  to  be  frivolous,  848  b. 
motion  for  judgm<»nt  on,  848  e. 
costs  on  such  motion,  844/. 
appeal  from  order  for  judgment  on  frivolous  pleading,  844  g. 

^  decision  on  motion  for  judgment  on,  is  an  order,  552  6. 

FUEL /or  conrte,  supervisors  to  furnish,  29. 

FULTON  and  Hamilton,  when  considered  one  county,  26. 

FURTHER  ACCOUNT.    See  Account. 

FURTHER  TIME.    See  Enlarging  time. 
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G. 

GENERAL  denial^  what  eyideoce  m  or  is  not  admiauble  under,  207  b,  211  e, 

when  Aod  how  made,  202. 
guardian^  seourltj  to  be  given  by,  680. 
how  appointed,  630. 
proceedioM  on  petition  for,  681, 
See  Guardian^  Partition,  Special  Guardian, 
and  special  term,  number  of  counsel  on  hearinff  at^  627. 

distinction  between  powers  <n  court  at,  25  b,  26  e. 
term,  appeal  to,  481. 
te^rmg  of  supreme  eourt,  number  of,  annually,  25. 

judgment,  how  given  at,  25,  26  a, 
extraordinary,  27,  590. 

existing  provisions  of  law  as  to,  repealed,  24. 
inability  of  judge  to  sit  at,  28. 
€f  the  iupericr  court,  when  held,  652. 

what  will  be  heard  at,  662. 

justice  appointed  to  hold  will  attend  at 

chambers,  658. 
for  hearing  appeals  from  non-enumerated 
motions,  668. 
of  Kew  York  common  pleas,  when  to  be  held,  656. 

calendar  for,  656. 
what  heard  at,  657. 
review  of  orders  of  single  judge  at, 
658. 
verdict,  852.    See  VerdicL 
GOODS  sold,  complaint  to  recover  price  of,  165  ff. 

answer  in  action  for,  218  c, 
GOVERNOR  to  appoint  terms.  27,  690. 
GRANTEE  OF  TllE  PEOPLE,  limitation  of  action  by,  65. 
GREAT  WESTERN  RAILROAD  of  Canada,  proceedings  against^  815/. 
GUA£DlAN/or  infant,  when  necessary,  88,  89,  90  a. 

complaint  by,  141  e, 
answer  by,  89  b. 
appoinmtent  of,  89. 
should  be  a  responsible  person,  90  a, 
married  woman,  husband  may  be,  90  5. 
in  partition  suits,  578/ 
attorney  may  subscribe  pleadings  for,  286/ 
a  married  woman,  when  not  necessary,  90  a. 
liable  for  costs,  450. 
to  continue  in  court  of  appeals,  600. 
accountability  of,  564. 

not  to  receive  the  property  of  an  infant  until  he  has 
given  security  to  account,  564^ 
ad  litem,  oCBcers  of  the  courts  to  act  as,  629. 
liable  for  costs,  450. 

duties  and  compensation  of,  629.  • 

who  not  to  be  appointed,  629. 
not  to  receive  funas  of  infant  until  he  has  given  security, 

564,  629. 
on  appeal,  89  d 
See  General  Guardian, 
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HABEAS  CORPUS,  proceedings  od,  not  affected  by  code,  696,  534  a. 

aischarge  ^om  arrest  oo,  887  6. 

examination  of  witnesses  in  cases  of,  534  a. 

HABITUAL  DRUNEAED,  county  court  has  jurisdiction  of,  and  of  the  estate 

of,  31,  82  6. 
other  powers  of  county  court  as  to,  80. 
parties  to  actions  by  and  against,  85  d 
when  he  may  sue  without  a  next  friend,  85  d. 
service  of  snmmons  on,  120. 
when  cannot  be  sued  unless  by  leare  of  the  court, 

85  0, 122  b. 
complaint  against  committee  of,  142  e. 
proYisions  of  revised  statutes  as  to,  not  affected  by 
the  code,  595. 
HAMILTON  and  Fulton,  when  considered  one  county,  26. 
HEIRS,  suits  by  and  against,  not  affected  by  code,  595. 

of  deceased  judgment  debtor,  proceedings  against,  506. 
See  Joint  debtors,  tte. 
HIGHWAYS.    See  CommUnonert  of  Sighujays,  Railroadt,  Turnpike  roads, 
HOMESTEAD,  exemption  of  from  execution,  399  k. 
HOUSEHOLDER,  who  is,  400  /. 

HUSBAND  AND  WIFE,  whan  they  should  join  or  be  joined  as  parties,  87,  88. 

waiver  of  improper  joinder  of,  200  g. 
service  of  summons  on,  124  6. 

security  for  costs  in  actions  by,  when  wife  is  an  infant,  428  g, 
order  of  arrest  in  action  against,  282  e. 
Judgment  in  action  sp^ainst,  873  a,  342  a,  178  d,  874  a. 
as  witness  for  or  against  each  other,  524  d,  408  i 

See  Divorce^  Married  Woman^  Wife. 

HYPOTHETICAL  PLEADING,  how  far  permissible,  210  6. 


I 

IDIOT,  action  by,  and  against,  85  d. 

custody  and  disposition  of  estate  of,  provisions  of  revised  statutes  con- 
cerning, not  affected  by  the  code,  595. 
service  of  summons  on,  120,  122  b, 
IMMATERIAL.    See /rr«/«;ant 
IMMEDIATE  BENEFIT,  person  for  whose  immediate  benefit  action  is  prosecuted 

or  defended  528,  534  d, 
IMPARTIAL  TRIAL,  change  of  place  of  trial  to  obtain,  108  b. 

See  Changing  place  of  trial. 
IMPRISONED  DEBTORS,  jurisdiction  of  county  court  as  to,  81. 

petition  for  discharge  of,  cannot  be  entertained  at  chambers,  28  e, 
provisions  of  revised  statutes  as  to,  not  affected,  595. 
IMPRISONMENT  for  debt,  act  as  to,  not  affected  by  the  code,  274. 

warrant  under  act  relating  to,  may  issue  in  all  eases  pre- 

scribed  thereby,  276  a. 

INABILITY  of  Judge  to  hold  a  special  term,  circuit  court,  or  sit  at  general  term, 

or  preside  at  oyer  and  terminer,  provided  for,  28,  27  a. 
of  mayor  or  recorder's  courts  36. 
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of  county  jadge  to  try  case,  82. 
of  county  court  to  hear  appea),  627. 
INCONSISTENT  statutory  provisions  repealed,  59S. 

rules  and  practice  abrogated,  598. 

INDEFINITE  and  uncertMti  pleading,  may  be  made  more  definite  and  eertaia, 

by  amendment,  24L 
what  18,  244. 

uncertainty  is  to  be  remedied  by  amendment^  246  g, 
motion  for  amendment^  246  6,  626. 
INDEX  to  case  in  court  of  appeals,  when  necessary,  600. 
INDIAN  LANDS,  railroads  through,  county  court  has  jurisdiction  of,  81. 

NATION,  parties  to  action  by,  86  d, 
INDORSEMENT  <m  papers,  of  name  and  residence,  609. 
INFANCY,  costs  after  defence  of,  480  t,  469  6. 
INFANT,  in  suits  by,  defendant  is  entitled  to  security  for  costs,  422. 

when  a  party  to  a  contract  sued  on,  must  be  joined  as  defendant^ 

98  /,  95  e. 
plaintiff,  costs  against,  450. 
service  of  summons  on,  120. 
discontinuance  of  action  against,  469  5,  480  i. 
guardian  oU  liable  for  costs,  460. 

of,  may  verify  ike  pleadings,  282  6. 
attorney  may  subscribe  the  pleadings  as  attorney  for  the  guardian, 

286  /. 
an  infant  married  woman  suing  jointly  with  her  husband  need  not 

have  a  guardian,  90  a. 
when  an  infant  defendant  may  petition  for  appointment  of  a  guar- 
dian, 89. 
sale,  mortgage,  or  other  disposition  of  real  estate  of^  county  court 

may  decree,  81. 
specific  performance  by,  county  court  may  decree,  81. 
to  appear  by  guardian,  88. 
guardian  for,  now  appointed,  89. 

for,  on  appeal,  89  d. 
judgment  against,  without  appointment  of  a  guardian  irregular, 

89  a. 
answer  for,  89  6. 

papers,  how  signed  on  motion  to  set  aside  proceedings  against^  89  e, 
complaint  by,  141  c. 
guardian  must  be  appointed  before  commencing  a  suit  for  the 

infant,  90  a. 
proceeds  of  sale  of  real  estate  of,  to  be  brought  into  courts  6S9l 
costs  on  reference  as  to  sale  of  real  property  of,  632. 
guardian  of,  to  give  security  to  account,  664,  629.    See  Oftardian. 
INFERIOR  COURT,  costs  on  review  of  a  decision  o(  in  a  special  proceeding, 

454. 
appeal  to  supreme  court  from,  480. 
INFORMATION  in  nature  of  Quo  Warranto  abolished,  and  action  substituted,  669. 
INFORMER,  parties  to  action,  by,  86  5. 
INHABITANT, 
INJUNCTION,  order  under  section  297  is  not,  416  a. 

writ  of,  abolished  and  order  substituted,  801. 

kinds  of,  801  a. 

may  be  by  the  court,  or  a  judge,  or  a  county  judge,  801. 

may  be  at  general  term,  802  a. 

order  will  not  be  modified  ex  parte^  461  a, 

against  State  ofiicers,  806  h. 

to  suspend  business  of  corporation,  811. 

application  for,  is  a  motion,  811  6. 

effect  on,  of  removal  of  action  into  United  States  courts,  807  /. 

in  what  case  granted,  802. 
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can  onlj  go  tgaiDst  party  to  action,  801  b. 

to  restrain  summary  proceedinge  to  recoyer  poascaaion  of  real 

property,  805  /. 
to  restrain  a  nuisance,  804  /. 
to  restrain  the  imposttioo  of  a  tax,  804  ff. 
to  aid  action  to  recover  personal  property,  806  b. 
to  restrain  a  partner,  806  e. 
to  restrain  a  party  suins  aoother,  807  g, 
to  restrain  a  person  acting  in  certain  capacities,  806  d. 
to  stay  proceedings  in  another  action,  806  e, 
obstrnction  of  water  courses^  807  g. 
to  prevent  violation  of  covenants  in  a  lease,  807  ff, 
to  restrain  use  of  trade  mark,  806  a. 
to  restrain  transfer  of  stock,  805  a. 
to  restrain  the  declaration  of  a  dividend,  804  e. 
to  restrain  the  exercise  of  a  trade,  806  d. 
to  restrain  a  party  ^m  giving  his  services  to  another,  805  e. 
to  restrain  publication  of  private  letters,  807  g, 
to  prevent  injury  to  personal  property,  807  g. 
to  prevent  misapplication  of  funds  by  a  moneyed  corporation,  807  g, 
cases  in  which  it  has  been  refused,  807  h, 
by  defendant,  802  e. 
bow  served,  802  /. 
copy  of  affidavit  to  be  served  with,  808  a, 

fil<»d,  607. 
effect  of  dismissal  of  complaint  on,  808  e, 
must  be  obeyed,  808. 
appeal  from,  808,  e,  d, 

may  be  granted  at  any.  stage  of  the  action  before  Judgment,  808. 
how  grounds  for  issuing  may  be  shown  to  the  court,  808. 
granting  of,  rests  in  discretion  of  the  court,  801  a. 
after  answer,  809. 
security  upon,  809,  810  a. 

to  stay  business  of  corporation,  811. 
in  superior  court,  809  d. 
to  stay  proceedings  after  judgment,  809  b, 
reference  to  ascertain  damage  on,  810  c 
damages  allowed  on,  810  dl 
action  on  bond  on,  90  h. 

defendant  may  be  heard  before  granting  of,  811. 
motion  to  vacate  or  modify,  812,  814. 
stay  by,  effect  of,  on  time  of  limitation,  74. 
order  in  supplementary  proceedings  is  not,  416  a, 
INJURY,  to  the  person  or  charaeter,  defendant  may  be  arrested  in  action  for,  275. 
limitation  of  action  for,  in  cases  not  specially  provided  for,  69. 
causing  death,  complaint  for,  167  g. 
to  the  person,  criminal  conversation  is,  275  5. 
seduction  is,  275  b, 
cruelty  to  wife  is,  275  6. 
actions  for  in  justices'  courts,  41. 
to  real  or  pereoncU  property,  action  for  in  justices'  court,  41. 
IKNK££P£R,  not  liable  to  arrest  in  action,  to  recover  goods  lost  by  a  guest, 

276  a,  6. 
INQUEST,  in  what  cas^s,  848,  615. 

intention  to  take,  must  be  expressed  in  the  notice  of  trial,  615. 

may  be  taken  on  the  opening  of  the  court,  any  day  after  the  first  day  of 

the  term,  unless  an  affidavit  of  merits  be  filed,  616,  848  a. 
cannot  be  taken  after  the  trial  of  a  litigated  cause,  850  e. 
affidavit  to  prevent,  848  6. 

by  whom  to  be  made,  849  b. 
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affidavit  to  prevent  form  of,  849  d. 

to  be  filed,  and  copy  served,  850  a, 
eervice  of,  850  A. 
vhen  it  may  be  taken,  850  «. 
proceedings  on,  850  A. 
waiving  or  setting  aside,  850  k, 

in  aotiuus  against  tiie  several  parties  to  a  bill  or  note,  852  d. 
claim  admitted  by  pleading  to  be  allowed  on,  850  t. 
in  superior  oourt,  850  dL 
See  Affidavit  of  MeritM, 
INQUIRT  o/damnaes.     See  Attetiment  of  dama^tK 
INSANE  PERSON;  discharge  of,  from  arrest,  282  K 
service  of  summons  on,  120,  122  6. 
See  Ufittmnd  Mind. 
INSOLVENT  DEBTORS,  jurisdiction  of  county  oourt  as  to,  81. 

security  for  costs  in  actions  by,  in  certain  oases,  422  a. 
provisions  of  revised  statutes  as  to,  retained  in  force,  695. 
INSOLVENT  CORPORATION,  receivers  oi;  884  / 
INSOLVENT  di*eharge,  bow  pleaded,  218  i. 
INSPECTION  of  books,  <kc.,  517.    See  Diteovery, 
INSTALLMENTS,  execution  for,  on  iudgment  by  confession,  518. 

in  mortgage  cases,  allowances  on,  440. 
action  for,  on  bond,  41. 
INSTRUMENT  in  writing,  parties  to  actions  upon,  96. 

costs,  where  several  actions  on  one  instrument,  42A. 
fw  payment  of  money,  action  or  defence  on,  how  pleaded,  247,  248  5. 

in  justices'  courts,  5L 
allowance  in  addition  to  costs,  in  aetion  for  construction  of,  439. 
See  SeaUd  Instruments 
INSUFFICIENT  meaning  of  the  term,  228  d 
INSURANCE  POLICY,  complaint  upon,  169  A. 

consolidating  actions  on,  257, 

INTEREST,  on  verdict  or  report  of  referee,  when  allowed,  442. 
when  jury  may  assess,  854  6. 
not  to  disqualify  a  witness,  532. 

imfneditUe  in  the  event  of  the  action,  meaning  of,  584  d. 
party  in,  to  sue,  76. 
all  parties  in,  to  be  joined,  95. 
when  all  parties  in,  need  not  be  joined,  95. 

transfer  of,  not  to  abate  action,  96,  97  /,  g,  A,  iL 

INTERLOCUTORY  coete,  how  collected,  450  a. 

within  what  time  to  be  paid,  628. 

power  of  cleric  to  tax,  444  «,  e. 

INTERMEDIATE  ORDER,  when  may  be  reviewed  in  the  court  of  appeals,  464. 
INTERPLEADER,  when  it  will  be  ordered,  100, 101. 
INTERROGATORIES,  how  settled,  dec.,  640  L 

examination  on,  by  consent,  548. 
IRREGULARITY,  notice  of  motion  for,  to  specify  irregularity  complained  of, 

621. 
IRRELEVANT  answer  and  defences  may  be  stricken  out,  228. 

pleading  what  is,  225  e,  242  6. 

or  redundant  matter  may  be  struck  out  on  motion,  241. 
and  redundant  not  equivalent  terms,  242  5. 
matter  defined,  225  e,  242  6. 
instances  of  allegations  adjudged  to  be  irrelevant  or  redundant, 

242. 
motion  to  strike  out  as,  when  and  how  made,  246  6,  626. 
entire  pleading  cannot  be  struck  out  as  redundant,  225  & 
circuit  is  the  best  place  to  decide  what  is,  245  i,  851  /. 
cannot  be  demurred  to,  195  c,  245  y, 
order  refusing  to  strike  out,  is  not  appealable,  484  e. 
waiver  of  objection  to,  246  6. 
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ISSUES,  different  kinds  of.  344. 

feigned,  abolished,  62.    See  Feigned  inue, 

when  they  arise,  845. 

when  issues  of  fact  arise,  345. 

when  iseneB  of  law  arise,  345. 

of  law  and  fact  may  arise  In  one  action,  846. 

when  there  are  issaee  of  law  and  fact^  the  issues  of  fact  to  be  first  tried 
unless  court  otherwise  order,  846. 

practice  in  cases  where  there  are  iMuea  of  law  and  fact  to  be  tried, 
845  a. 

must  be  all  disposed  of  before  judgment  can  be  entered,  878  «. 

trial  is  the  judicial  examination  ot,  845. 

how  tried,  846,  615. 

may  be  tried  in  any  place  the  parties  may  agree  upon,  847  a. 

may  be  referred,  863. 

should  be  joined  as  to  all  defendants  before  cause  noticed  for  trial,  851  c. 

of  lav)  to  be  tried  by  the  court,  unless  they  are  referred,  346. 

of  fact  in  action  for  the  recovery  of  money  only,  or  specific  real  or  per- 
sonal property,  or  for  a  diTorce^  to  be  tried  by  a  jury,  unless  jury 
trial  is  waived,  or  a  reference  be  ordered,  846. 

in  fther  actume^  to  be  tried  by  the  courts  except  a  jury  trial  or  a  refer- 
ence be  ordered,  846. 

of  fact  triable  by  the  court  may  be  tried  at  circuit  or  special  term,  615. 

offset  triable  by  a  jury  or  by  the  court,  to  be  tried  before  a  single  judge, 
846. 

of  £act  in  the  supreme  court,  to  be  tried  at  a  circuit  when  the  trial  is  by 
jury,  otherwise  at  circuit  or  special  term,  346. 

how  settled,  616. 

of  law  to  be  tried  at  a  circuit  or  special  term,  846. 

of  law  to  have  preference  on  the  calendar,  unless  the  court  otherwise 
direct,  846. 

where  tried,  846,  847  a. 

either  party  may  notice  for  trial,  847. 

note  o4  to  be  furnished  to  clerk,  847. 

to  be  entered  on  calendar,  847. 

how  disposed  of  on  the  calendar,  848. 

of  fact  joined  in  a  county  court  before  July,  1848,  591. 

of  fact  cannot  be  sent  to  be  tried  by  a  sheriff 's  jury,  860  y. 

date  of,  622. 

when  either  party  may  bring  to  trial,  848. 

in  divorce  cases,  616. 

costs  where  there  are  several  and  plaintiff  succeed  on  some  only,  420  d, 

&e^  Note  of  hsuej  Trial,  Verdict. 

ITEMS  OF  ACCOUNT,  when  need  not  be  inserted  in  pleading,  287. 

how  to  be  delivered,  287. 
further  particulars  of,  237. 


J. 


JAIL  LIBERTIES^  jurisdiction  of  the  county  courts  as  to,  88  (. 
extent  of,  887  c. 
defendant  entitled  to,  887  c. 
JAILOR,  cannot  be  bail,  286  6. 
JOINDER  of  causes  of  action,  258. 
of  defences,  216. 

of  parties,  95,  91,  94.    See  Parties, 
joinder  of  parties,  where  some  refuse  to  join,  95. 

where  parties  very  numerous,  95. 
JOINT  DEBTORS,  who  are  not,  96  a,  129  dL 
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JOINT  DEBTOBS^continued, 

costs  in  action  agaiost  represeotatiye  of,  480  c 
confesBion  of  judgment  by,  509  e. 
offers  of  compromise  by,  515  e. 
JOINT  and  several  debtors^  proceedings  aealnst^  where  the  summons  is  senred  on 

one  or  some  of  the  defend  tints  only,  128. 
where  the  summons  is  serred  on  all  the  defendants,  129. 
judgment  in  actions  against,  872. 
execution  against,  889  e, 
eoniraetxn',  examination  of,  as  a  witness  on  his  own  behalf  629. 
debtari,  attachment  against,  816  c,  ci. 

judgment  for  want  of  answer  against,  889  d^f. 
payment  by  one,  does  not  revive  liability  of  the  others^  76  b. 
costs  in  actions  against,  482/,  481, 430  e. 
debtoTi,  heirSy  deviteet,  legatee*  and  tenantt  holding  under  a  judgment 
debtor,  proceedings  against,  606. 
on  judgment  against  one  of  several  joint  debtors,  those  not  served 
may  be  summoned  to  show  cause  why  they  should  not  be 
bound  by  the  judgment^  506. 
if  judgment  debtor  die  after  judgment,  his  heire^  devisees,  or  leg- 
atees, or  the  tenants  of  real  property  owned  bj  him,  and 
affected  by  the  judgment,  may  be  summoned  to  show  cause 
why  judgment  should  not  be  enforced  out  of  estate  of  deceased, 
607. 
form  of  summons,  507. 

summons  to  be  accompanied  by  affidavit  of  amount  due,  507. 
answer  by  party  summoned,  607. 
subsequent  proceedings  the  tame  as  in  an  action,  508. 
answer  and  reply  to  be  verified  as  in  an  action,  508. 
attachment  may  issue  to  compel  application  of  property  to  pay- 
ment of  the  judgment^  508. 
JOINT  rrferenee,  when  ordered,  867  a. 

ttoek  companies,  may  sue  and  be  sued  in  the  name  of  their  president,  88  d, 
parties  to  actions  against,  88  d^  84  a. 
actions  on  judgments  against,  62  d 
JUDGE  not  to  sit  in  cause  in  which  he  is  a  party,  48  g, 

order  of,  when  enforced  in  same  manner  as  an  order  of  the  court,  801. 
inability  of,  to  hold  a  special  term,  circuit  courts  or  sit  at  a  general 

term,  or  preside  at  oyer  and  terminer,  provided  for,  27  a,  28. 
at  ehambere,  powers  of,  28,  29,  657. 

county  judge  has  power  of,  in  actions  in  the  supreme  court, 

556. 
adjustment  of  costs  by,  446  g. 
order  of,  not  to  be  treated  as  a  nullity,  555  c 
of  court  of  appeals  may  adjourn  court,  22. 

orders  by,  608,  604. 

may  enlarge  time  for  taking  any  proceedings,  608. 
may  take  part  in  deciding   cases  in  which  he  took 
part  in  deciding  below,  559  d, 
o/sfipreme  courts  may  be  appointed  to  supply  places  of  judges  of  court 

of  appeals,  559  e. 
to  transact  business  out  of  court,  28. 
business  commenced  before  one  judge  in  first  judicial 

district,  may  be  continued  before  another,  28. 
has  power  throughout  the  State,  28  6. 
has  the  special  jurisdiction  before  the  code  vested  in 

vice-chancellors,  Ac,  28  b. 
inability  of,  27  a,  28. 
of  superior  court,  to  take  no  fees  for  services,  88. 
of  New  York  common  pleas,  review  of  orders  of,  658. 
vacancies  in  office  o^  now  supplied  (Laws  1859,  ch.  178). 
^^        of  county  court,  powers  of,  668.    See  County  Judge, 
JUD0E3  to  meet  and  revise  rules,  694. 
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JUDGMENT,  defined,  837. 

on  failure  o/defendafU  to  (Mnoer,  887,  614. 

proof  of  no  answer  received,  889  b. 

against  one  of  several  defendants,  889/1 

where  application  for,  is  to  be  made,  889  ^.  « 

when  notice  of  application  for,  must  be  given,  840  a. 

proof  of  plaintiflTs  demand,  when  necessary,  841  e, 

plaintifiTs  damages,  how  aasessed,  341  e. 

after  service  by  publication,  838,  842  e;  614. 

for  the  difference  on  an  admitted  demand  and  admitted  eoanterolaim, 

888. 
in  the  altematiye,  877. 
distinction  between,  and  order,  549  a,  562  c 
motion  in  arrest  of,  860  a. 
settling  form  of,  878  ^ 
clerk  to  enter  pursuant  to  verdict,  856. 
manner  of  entering,  872,  608. 
clerk  to  insert  costs  in  «ntry  of,  442. 
can  only  be  filed  during  office  hours,  609. 
on  the  pleadings,  motion  for,  655,  228. 
where  there  are  issues  of  law  and  fact,  878  «. 
against  joint  debtors,  128,  872. 
for  want  of  reply  to  answer,  228,  656. 
on  friyulons  demurrer,  answer,  or  reply,  842. 
to  be  entered  in  judgment  book,  879. 
when  and  how  docketed,  880,  49,  59. 
entry  on  docket  of,  **  secured  on  appeal,**  880. 
on  repoH  ofttfertt^  871  «. 
on  issue  of  law,  862. 

on  bond  and  warrant,  Ac.,  executed  before  July,  1848,  565. 
by  confession,  508,  42,  48  &  c 
of  court  of  appeals,  28. 
of  superior  court,  how  pronounced,  88. 
of  New  York  common  pleas,  how  pronounced,  88. 
of  supreme  court  general  term,  25. 

how  pleaded,  246.  ^ 

answer  to  complaint  on,  215  a.  ^^   * 

not  to  be  entered  till  all  issues  disposed  o(  878  t. 

allowance  of  counter-claim  on,  378  g, 

order  on  petition  may  be  enrolled  or  docketed  a^  62& 

on  appeal,  464,  496. 

in  foreclosure  cases,  688,  684. 

in  diyoroe  oases,  648. 

taken  against  a  party  through  Us  mistake,  inadvertence,  or  surprise, 
or  excusable  neglect,  court  may  relieve  from,  270,  496,  500  «> 

Aow  enforced^  884. 

alter  death  of  judgment  debtor,  882  c. 

creditor,  882  dL 
•gainst  executors,  888  5. 

when  a  lien  on  real  estate,  49,  880,  59. 

of  United  States  court,  provisions  of  code  as  to  lien  of  judgment  ex- 

tended  to,  880  a. 

restitution  on  reversal  of,  508,  464,  889. 

satisfaction  of,  how  entered,  401  d, 

payment  of,  does  not  prevent  an  anpeal,  472  c. 

wiU  not  be  reversed  for  technical  aefects,  271,  478  5,  496. 

actions  on,  regulated,  61,  62  a,  5,  dL 

actions  on,  in  justices'  courts,  42,  42  e,  48  a. 

time  for  commencing  action  on,  69,  74. 

defence  to  action  on,  215  6. 

of  court  of  special  jurisdiction  how  pleaded,  246. 

hook^  clerk  to  keep,  879,  609  <L 

45 
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aehtoTy  debts  due  may  be  paid  to  sheriff,  409. 

proceedings  against,  after  execution  returned  ansatiBfied,  403. 
See  Supplementary  proceedings, 
debtor  deeeaeei,  execution  against  property  of,  88S  e, 
creditor  deceased,  execution  against  property  of^  S82  d 
roll,  when  clerk  to  make  up,  879. 
of  what  constituted,  379,  467. 

it  is  the  clerk's  and  not  the  attorney's  duty  to  make  up,  879  c. 
on  submission  of  controversy  without  action,  506. 
oo  confession  of  judgment,  without  action,  518. 
on  appeals  to  court  of  appeals,  467. 
on  appeal  to  common  pleas,  502. 
amendment  after,  268/. 
JURY.    See  Trial  by  Jury,  348. 

objections  to,  how  waived,  851  e. 
verdict  of,  858.    See  Verdict 
may  take  out  papers,  852,  c, 

new  trial  for  misbebavior  of,  858  d.  , 

may  be  polled,  855/. 

in  county  court  and  court  of  sessions,  how  drawn  and  summoned,  88. 
for  adjourned  circuit  and  county  court  and  oyer  and  terminer,  27. 
JURISDICTION  of  courts,  generally,  20. 

courts  acquire,  from  time  of  service  of  summons,  or  allowance  of 

provisional  remedy,  181. 
of  courts  continued,  except  aa  altered,  20. 
JUSTICE.    See  Courts  of  justice.    Judge, 
when,  cannot  act,  48  g. 
absenting  himself  from  the  court,  56  g, 
JUSTICES'  COURTS  o/iVtfw  York  city,  69. 

o/*  BuJ^alo,  appeals  from,  488  a. 
of  ct<t««,  jurisaiction  of,  69. 

general  provisions  as  to,  59. 

transcript  of  judgment  of,  69,  60. 

transfer  from,  to  common  pleas,  659. 

appeals  from,  to  common  pleas,  487,  488,  488  e, 

when  judgment  of,  deemed  judgment  of  N.  T. 

common  pleas,  59,  60. 
supplementary  proceedings  on  judgment  o(  407  U 
JUSTICES  of  the  peace,  courts  of,  existing  provisions  of  law  as  to,  abolished,  40. 

jurisdiction  of;  41,  41  d,  e. 
statutes  relating  to,  40  a. 
process  in,  40  b,  c,  41  a,  6,  g, 
rules  in,  50. 

pleadings  in,  50,  52,  53. 
splitting  demands  in,  42  c. 
plaintiff  must  prove  his  case  in,  54  b, 
proceedings  on  trial,  54  6,  e,  d,  e,  57  e. 
adjournments  in,  54  d,  e,  66  d,  e,f,  g,  A,  67  c,  d 
provisions  as  to  parties  apply  to,  55  a, 
answer  of  title  in,  44,  45. 
waiver  of  defence,  497  e,  d,  e. 
irregularity  in  summoning  jury,  57  a, 
justice  a  witness,  57  6. 
when  he  cannot  act,  48  g. 
recovery  on  counter-claim  in,  57  /. 
variance,  51,  54/,  55  dL 
amendments,  51,  64^,  55  b,  c, 
opening  cause  for  further  testimony,  57  c 
judgment  in,  67/,  58  a. 
costs  and  fees  in,  58  b,  e. 
execution,  51,  55  e,  /,  g^  h,  t,  66  a,  6. 
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JUSTICES  of  the  peace,  cotartt  of—continued* 

rudgment  by  oonfeseion  in,  42,  48  c. 

leM  to,  for  retarn  on  appeal,  604,  494  e, 

how  to  make  a  return,  498,  494:. 

appeal  to  court  of  appeals  in  actions  commenced  before,  22.  22  6. 

judgment  of,  how  reyiewed,  22,  22  b,  80,  87. 

transcript  of,  may  be  filed  and  docketed  with  county 
clerk,  49. 

effect  of  filing  such  transcript,  49. 

when  a  lien  on  real  estate,  49. 

powers  of  connty  court  as  to,  81. 

execution  against  the  person  on,  886  g. 

JUSTIFICATION  of  slander,  how  pleaded,  261. 

of  bail,  289.     See  Bail. 
of  sureties  on  appeal,  478.    See  Sureties. 
of  arrest  how  pleaded,  218  «. 
of  sureties  for  costs,  426  e. 


K. 

KINGS  COUNTY,  first  subdivision  of  section  80  of  the  code  not  to  apply  to,  31. 

lis  pendens  in,  609  a. 

orders  to  show  cause  in,  661. 
KNOWLEDGE,  when  to  be  alleged  in  pleading,  186  d. 


L. 

LANDLORD,  defending  ejectment  against  his  tenant  is  liable  for  the  costs,  466  c. 
and  tenant,  effect  of  relation  of,  on  time  for  commencing  action  to 
recover  real  property,  67. 
LANDS,  trespass  on,  provisions  of  revised  statutes  retained,  696. 
summary  proceedings  to  recover  possession  of,  88  6,  488  d. 
See  Indian  lands,  'State  landt^  Heat  property. 
LAWS  of  other  States  and  governments,  bow  proved,  666. 

inconsistent  with  code  repealed,  698. 
LEASEHOLD,  sale  ot  on  execution,  896  d 
LEAVE  and  license,  defence  of,  218/. 

LEGAL  and  equitable  relief  may  be  demanded  in  the  same  action,  266  /,  686  a, 
LEGAL  NOTICES,  time  for  publication  of,  how  computed,  666. 
LEGATEES,  proceedings  by  and  against,  not  affectea  by  the  code,  696. 
LEGITIMACY  of  children,  how  questioned  in  actions  for  divorce,  642. 
LETTERS  PATENT,  action  to  vacate,  672. 
LETTERS  ROGATORY,  superior  court  will  not  issue,  646/ 
LIABILITY  created  by  statute,  within  what  time  to  be  sued  upon,  69. 
LIBEL,  actions  for,  cannot  be  brought  in  justices'  courts,  48. 

must  be  brought  within  two  years,  70. 

plaintiff  in,  91  e. 

complaint  in  action  for,  170  b,  261. 

answer  in  action  for,  261,  209  e. 

JQstifioation  on  ground  of  truth,  how  pleaded,  261  e, 

what  are  mitigating  circumstances,  262  b. 

mitigating  circumstances,  no  demurrer  to,  268  6. 

costs,  420  b,  426. 

See  Slander. 
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LIBERTIES.    See  Jail  liberties. 

lilEN,  effect  of  order  in  proceedings  sTipplementary  to  ezeeation  as,  408  d. 
bj  judgment  on  real  estate,  49,  59,  60/,  880,  881. 
by  attachment  on  real  estate,  821  c. 
by  referee  for  his  fees,  870  d, 
by  attorney  for  his  fees,  421  e,  681  e. 
costs  in  actions  to  enforce^  429  g. 

law,  proceeding  under,  appealable  to  county  conrt,  88  b, 
proceeding  under,  witnesses  in,  525  6,  586  b, 
provisions  of,  not  repealed  by  the  eode,  595. 
UFE  INTEREST,  how  computed,  640,  645. 
LIFE  TENANT.    See  Tenant  far  life,  Curtesy,  Dower. 
LIOUTS,  for  courts,  supervisors  to  furnish,  29. 

LIMITATIONS,  when  the  court  will  restrain  the  defendant  from  interposing  the 

defence  of,  198  a. 
defence  of,  must  be  set  up  in  answer,  64. 
revival  of  debt  barred  by,  75,  76  a. 
of  actions,  repeal  of  existing  limitations,  68. 

when  action  deemed  commenced,  72,  72  6,  181  e, 
effect  of  absence  from  State  on,  68  c;  78  a. 
See  Times  for  commeneinff  actions. 
LIMITED  PARTNERSHIPS^  parties  to  actions  by  and  against,  85  b. 
LIQUIDATE  DAMAGES,  defendant  may  offer  to,  516. 
LIS  PENDENS,  notice  of,  when  may  be  filed,  118. 

what  to  contain,  119. 
in  foreclosure  suits,  119,  688. 
when  constructive  notice,  119,  688. 
in  Kings  county,  609  a. 
LOAN  offleers  mar  sue  in  official  capacity,  88  a. 
LOANS,  eommissioners  of,  may  sue  in  official  capacity,  88  <l 
LONG  ACCOUNT,  what  is  a,  865/,  866  a, 
LOST  PAPER,  Ac,  placa  o(  how  supplied,  564. 
LUNACY.    See  Commission  of  Lunacy, 
LUNATIC,  county  court  has  jurisdiction  of  the  person  and  estate  of,  81. 

judicially  declared  such,  cannot  be  sued  except  by  leave  of  the  court,  128  6. 

service  of  summons  on,  122  5. 

discharge  of,  from  arrest,  282  K 

custody  and  disposition  of  estate  of,  provision  of  revised  statutes  as  to, 

not  affected  by  the  code,  595. 
committee  of,  payment  of  costs  by,  640. 

actions  by  and  against,  85  d,  122  6. 


M. 

MAIL,  service  of  papers  by,  560,  561. 
time  of  service  by,  561. 

party  to  whom  paper  sent  takes  the  risk  af  the  failure  of  the,  560  t, 
sheriff  may  return  process  by,  889  e. 
MALICIOUS  PROSECUTION,  complaint  for.  172  c. 

defences  in  action  for,  222  e. 

action  for,  cannot  be  brought  in  justices'  eourts, 

48. 
eosts  in  actions  for,  420  b,  426. 
MANAGING  AGENT  of  a  corporation,  who  is,  121  6. 

service  of  summons  on,  121  6. 
MANDAMUS,  proceedings  on,  not  affected  by  the  second  part  of  the  code,  695. 
on  return  to,  rule  to  plead  may  be  entered,  627. 
appeal  from  order  for,  488  <. 
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MANUFACTURING  CX)MPANIE3,  action  against,  parties  to,  88  d 

in  Herkimer  county,  188  & 
MARINE  COURT,  of  New  York  city,  69. 

judgment  of,  may  be  reviewed  in  New  York  common  pleas,  487. 
regularity  of  judgment  of,  will  not  be  reyiewed  by  New  York  common 

pleas  on  motion,  487  d 
appeal  to  court  of  appeals  in  action  commenced  in«  22. 
MARRIAGE,  Dreach  of  promise  of,  form  of  summons  in  action  for,  116  6. 

complaint  for,  172  d 
female  cannot  be  arrested  in  action  for  breach  of  promise  of,  278  a. 
not  to  abate  actiou,  96. 
action  to  declare  voicl,  642.    See  Divorce, 
MARRIED  WOMAN,  parties  to  action  by  and  against,  87. 

costs  against,  421  e, 

need  not  prosecute  or  defend  by  guardian  or  next  friend,  87. 
complaint  to  charge  separate  estate  of,  173  c. 
domicil  of,  106  d 
complaint  by,  173  d  88/ 
answer  by,  193  «,  88/ 
confeMion  of  judgment  by,  609/ 
when  she  may  be  a  witness  to  contradict  her  husband,  624  d, 

408  t. 
cannot  appoint  an  attorney,  88 /,  198  e, 
MATERIAL  ALLEGATION,  what  is,  268  a. 

if  not  denied  deemed  admitted,  268. 
MAYOR  Ac  of  New  York,  appeal  by,  from  marine  court  or  justices'  judgment, 

490  a.     See  Municipal  corporation, 
MAYOR'S  COURT,  proceedings  io,  may  be  transferred  to  county  court,  86. 
jurisdiction  of,  34. 

power  of,  to  order  production  of  documents,  618  a, 
appeal  from,  to  supreme  court,  480. 
MECHANICS' /t«n /ai0.    SeeXtVnZaiv. 

lien,  complaint  to  foreclose,  164/ 

examination  of  witness  to  sustain,  626  6. 
appeal  from  justices'  judgment  in  proceedings  on,  488  e. 
MERCANTILE  FAdTOR,  trustee  of  express  trust,  86/ 
MERGER  of  right  to  prosecute  criminally,  civil  action  is  not,  18. 
MERITS,  affidavit  of,  when  necessary,  848  b. 

requisites  of,  349  d 
service  of,  860  6. 

order  involving,  what  is,  486  6. 

METROPOLITAN  POLICE  ACT,  when  parties  holding  office  under,  cannot  be 

arrested,  274  a. 
when  parties  holding  office  under,  cannot  be 
suhpoBoaed,  632  d 
MINISTER  OF  THE  GOSPEL,  not  allowed  to  testify  to  certain  matters,  632  & 
MINOR,  service  of  summons  on,  120.    See  Infant. 
MINUTES,  special  verdict  or  finding  to  be  entered  on,  868. 
verdict  to  be  entered  od,  866. 
motion  for  new  trial  founded  on,  866. 
o/ /udgment,  when  cannot  be  settled  ex  parte,  878  A. 
entry  on,  of  filing  mortgage  with  the  clerk,  636. 
MISNOMER,  in  summons,  114  d    See  Fictitious  nmne, 

MISTAKE,  the  court  may  at  any  time  order  an  amendment  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  270. 
court  may  relieve  a  party  from  a  judgment  order,  or  other  proceeding 
taken  against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  270,  600  e. 
of  officer  of  the  court,  party,  when  not  to  suffer  by,  260  d 
See  Amendment,  Variance. 
MITIGATING  CIRCUMSTANCES,  pleading,  211  a,  268  a. 

what  are,  262. 
cannot  be  demurred  to,  268  &. 
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MONEYED  CORPORATIONS,  time  of  Umitation  not  appUcable   to   aotiojw 

aeaiDst  76.  ..    ,.        #  jl.  j- 

injunotioa  to  restrain  misappUcation  of  fQn<la, 

by,  8(y7  g.  ,.     , 

effect  of  code  on  proceedings  to  dwsoUe,  con- 
sidered, 696. 
MONEYS,  order  for  payment  of,  684. 

ofinfanU,  when  to  be  paid  to  ^ardian,  632,  629. 
broufffU  into  court,  to  whom  paid,  688. 

account  of,  how  kept,  688. 
of  unknown  owners,  proceedings  on  claim  of,  646. 
had  and  received,  complaint  for,  176  /. 
lent,  complaint  for,  177  e. 
paid,  complaint  for,  178  a. 
MORTGAGE.    See  Foreclosure,  Satisfaction. 

parties  to  action  to  set  aside,  98  cf.  ,     ,.        •    -   i  .- 

iases,  court  need  not  be  furnished  with  copy  pleadmgs  m.|when 
plaintiff's  right  not  contested,  622. 
receiyer  in,  882  h, 

reference  to  report  amount  due  in,  682. 
absent  defendants  and  infants  in,  688. 
application  for  judgment  in,  to  be  at  special  term,  688. 
referee's  report  to  be  confirmed  before  judgment  entered  on,  688. 
proof  of  filing  notice  of  lis  pendens  in,  684. 
judgment  for  sale  in,  684,  686. 
surplus  on  sale  oi|  to  be  deposited,  684. 
bow  surplus  moneys  obtained  out  of  court,  ®8*\^^^ 
mortgage  must  be  recorded  before  deed  executed,  686. 
clerk  to  enter  in  minutes  the  filing  the  mortage.  686. 
sheriff    to  sell  in  parcels,   unless  otherwise   ordered   by  tne 

court,  686. 
notice  of  sale  how  to  be  published,  686. 
MORTGAGE  CREDITORS,  right  of,  to  redeem  from  sale  on  execution,  886  o. 
MOTION  and  order,  649. 
defined,  668,  668  6. 

to  be  on  notice  or  order  to  show  cause,  649  h. 
when  must  be  made  to  the  court,  649  c. 
all  objections  must  be  embodied  in  one,  649  e, 
to  be  for  first  day  of  term,  649/. 
grounds  of,  to  be  stated,  649  g, 
countermand  of  notice  of,  649  h, 
order  on  by  default,  649  i. 
preliminary  objection  to,  660  d. 
affidants  on,  660  e, 
extent  of  relief  on,  660/ 
affidavits  on,  to  be  filed,  607. 
amending  moving  papers,  660  g. 
papers  to  be  filed,  660  a,  607. 
renewal  of,  660  b. 

denying  for  parties  refusing  to  be  examined  orally,  661  /. 
decision  on,  is  an  order,  662  a,  6. 
in  first  judicial  district,  668,  664/ 
within  what  district  to  be  made,  668,  664  a, 
preference  of  certain,  668. 
in  actions  arising  in  Erie  county,  664  d. 

Orleans  county,  664  e. 

notice  of,  666. 

transfer  of,  666. 

in  superior  court,  661/ 

in  New  York  common  pleas,  666. 

how  noticed,  and  defaults  thereon,  620. 

enumerated,  621. 

non-enumerated,  621. 
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eontesUd,  621. 

for  new  trial,  S6A,  85T. 

for  judgment  at  general  term,  359. 

to  baye  eauie  heard  in  an  adjoining  ooaniy,  by  reason  of  the  relationship 

of  the  jastice,  &e.,  27  a. 
^neeUoni  of  faet  arising  on,  may  be  referred,  651  g,  866  c. 
in  eourt  of  appeals,  608. 
eotU  an,  allowed  in  discretion  of  eoort^  448. 
when  allowed,  448  &. 
order  should  determine  amount  of,  449  b, 
where  order  by  default,  449  i. 
how  collected,  450  a. 
MUNICIPAL  CORPORATION,  costs  in  action  against,  426  & 

security  on  appeal,  460  (2,  490  a. 
MUNICIPAL  ORDINANCE,  allegation  of  violation  o(  251  b. 


NAME,  chanj^e  of,  267  a. 

to  be  indorsed  on  papers,  609. 

to  be  stated  in  pleadmgs,  244  e, 

JSetitiout,  when  party  may  be  sued  by,  271. 

mistake  as  to,  114  & 
NB-EXEAT,  when  it  may  issue,  274  5. 

NEGLECT,  court  may  reUeye  from  judgment  taken  through,  270,  500  «. 

NEGLIGENCJE^  parties  to  actions  for  injury  by,  98  g, 
complaint  for  injury  by,  169  ei 
how  alleged,  187  6. 

NEW  MATTER,  defined,  208  e, 

must  be  pleaded,  209  i,  211  e. 

in  confession  and  avoidance,  209  c 

NEW  PROMISE,  to  take  case  out  of  limiUtion,  75. 

NEW  TRIAI^  motion  for,  856,  857. 

where  to  be  heard,  857. 

is  a  proceeding  distinot  from  appeal,  857  a. 

on  question  of  faet  only,  858  a, 

on  question  of  law  only,  858  e, 

on  question  of  law  ana  fact,  856  g. 

appeal  to  general  term  from  order  denying,  869  6. 

for  newly-discovered  evidence,  859  d, 

for  verdict  against  evidence,  859  d, 

for  misdirection,  859  d. 

admitting  improper  evidence,  859  d, 

for  excessive  damages^  859  d. 

for  inadequate  damages,  859  d, 

for  perverse  verdict,  859  d. 

when  granted,  859/ 

when  it  will  be  refused,  859  «. 
on  appeal  from  judgment,  464,  465,  a,  b,  496. 
after  trial  by  referees,  870  «. 
eounty  court  may  grant,  8L 
ooets,  on  order  for,  488  «. 

may  be  allowed  on  appeal  from  a  judgment  in  a  justice's  court,  500  d,  e, 
appeals  to  court  of  appeals  from  orders  granting,  21,  468  a, 
f^eneral  term  from  orders  granting  or  refusing,  483. 
examination  of  parties,  on,  525  e. 
in  eiectment,  687  a- 
in  aivoroe  eases,  616. 
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NEW  YORE  Cnr,  oommon  pleas  and  snperior  oonrt  o(  84 
charter,  how  proved,  566  b. 

See  Firtt  judicial  district.     Charter,    Dtttrici  court 
NEW  YORK  COMMON  PLEAS.    See  Comnwn  PUaa, 
NEXT  CIRCUIT,  yhat  ia  meant  bj,  614  a. 
NEXT  FRIEND /or  married  wcman,  not  necessary,  B*I, 
NEXT  of  kin,  who  are,  167_a. 

NON>ENUMERATED  MOTIONS,  what  are,  and  where  to  be  heard,  621,  628. 

hearing  o^  626. 
Bee  Motions, 
NON-JOINDER  of  parties,  218  h.    See  Parties, 
NON-REPAIR  of  premisee,  action  for  injury  by,  169/. 
NONRESIDENT,  who  ia,  276  d. 

debtor,  jurisdiction  of  oonnty  court  aa  to,  81. 

serrioe  of  aummooa  on,  by  publication,  128  dl 

attachment  against,  816. 

mayisane  an  attaehmen^  816  dL 

arrest  ot  275. 

seeurity  for  coats  in  actiona  by,  422, 428. 

aervioe  of  papers  on,  662. 

haa  benefit  or  exemption  law,  400/ 

See  Attachment, 

KONSUrr,  plaintiff  may  aabmit  to,  or  may  be  nonsuited  on  trial  before  referees, 

615. 
has  no  right  to  submit  to,  after  the  jury  have  retired  to  oonaider 

their  verdict,  616. 
on  inquest^  860  h. 
See  Dismissal  of  complaint. 
KOTE  OF  ISSUE,  part^  giving  notice  of  trial  to  furnish,  847. 

requisites  of,  and  when  to  be  furnished,  847. 
in  superior  court,  664. 
duty  of  clerk  on  receipt  of,  847. 
for  general  term,  622. 

notice  of  argument  in  place  of,  in  eourt  of  appeals^  602. 

NOTES.    See  Bills  and  notes. 
NOTICE,  to  be  in  writing,  559. 

of  non-acceptance,  dc,  of  bill  or  note,  defence  ol^  211  dL 
service  of,  569. 

personal  or  aa  preacribed,  669. 
by  mail,  561. 

irregularity  in,  how  wuyed,  560  jL 
when  not  required,  561. 
on  party  out  of  the  State,  662. 
to  bring  party  into  contempt,  568. 
where  party  appeara  by  attorney,  562. 
of  motion  generally,  length  oi,  656,  561. 
all  motions  to  be  on,  549  e, 
eountermaod  of,  649  K 
of  judgment,  466. 

of  judgment  of  affirmance^  or  rcTersal  by  default,  when  neeeaaary,  608. 
of  appearance  or  retainer,  to  be  deemed  an  appearance^  609,  609  a. 
of  bail,  imports  notice  of  retainer,  609  d, 
of  trial,  Ul. 

at  adjourned  circuit,  county  court,  or  oyer  and  terminer,  27. 
before  referee,  868. 
in  N.  Y.  oommon  pleas,  656. 
where  two  actions  between  the  same  parties,  847  a. 
should  state  intention  to  take  inquest,  615. 
ahould  state  inteotion  to  take  aaaessment  of  damages,  847  e. 
and  for  affirmative  relief  to  defendant,  847  e, 
insufficient,  will  render  verdict  irregular,  847  /. 
either  party  giving,  may  bring  issue  to  trials  848. 
of  adjusting  coata,  444. 
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of  settliDg  the  form  of  ihe  jad^ent^  when  it  matt  be  given,  878  ^ 
of  sale  oinal  estate  on  ezeontion,  requisites  of,  893  a 
of  no  personal  claim,  118.    See  Perianal  claim, 
of  lU  pendsM,  118.    See  Xm  pendetu. 
q^apptfo/,  462,489.    S%e  Appeal, 
tegalf  pnblioation  of,  666. 
of  claim  of  surplus  money,  6S6. 
^^        See  ConatrMctive  notice, 
NUIBAKCfi,  injunction  to  restraiD,  804/ 

writ  o(  abolished,  and  action  substituted,  582. 
wr*    ^^     parties  to  action  to  restrain  continuaDce  of,  90  h, 
NULLITY,  a  demurrer  and  answer  to  the  same  cause  of  action  cannot  be  treated 
as  a,  198  (£ 
a  oleading  cannot  be  treated  as  a,  286  t, 
of  marriage,  not  to  be  declared  by  default^  648. 
order,  when  not  to  be  treated  as  a,  655  e. 


o. 

OATEES,  referees  may  administer,  564 

OBJECT  of  action,  notice  of,  1 18. 

OCCUPAinB  of  State  Landa,  removal  of,     ithin  jurisdiction  of  county  eonrt^  81. 

OCCUPATION,  when  deemed  to  be  unde^^egal  title,  66. 

^^^  under  written  instrument, 

OFFER  of  defendant  to  eom^cmiae  the  whole  or  part  of  the  action,  defendant  may 

before  tnal  or  verdict  offer  to  allow  judgment  for  a  certain 
sum  and  costs,  514. 
in  what  actions,  516  a. 
form,  515  b, 

when  it  may  be  served,  515  e. 
amendment  by  plaintiff,  effect  in,  515  (2. 
by  joint  debtors,  615  e,f, 
by  partners,  516  g, 
acceptance  of  offer,  614. 
when  offer  deemed  withdrawn,  515. 

effect  of  offer  if  plaintiff  do  not  recover  a  more  favorable  judg- 
ment, 615. 
to  liquidate  the  damages,  516. 
effect  of  such  offer,  516. 

effect  of  acceptance  or  refusal  of  such  offer,  517. 
what  is  a  more  favorable  judgment^  516  a. 
coats  after,  516  e. 

entry  of  judgment,  616  e, 

OFFICE,  action  for  usurping,  573. 

OFFICER  of  corporation  or  banking  anociation,  when  liable  to  arrest,  275. 
of  court,  mistake  of,  not  to  prejudice  party,  260  e, 
to  act  as  guardian,  629. 
to  require  sureties  to  justify,  608. 
how  compelled  to  return  process^  608. 
^^  clerk  and  chamberlain  are,  412  a. 

OFFICIAL  BONDS,  of  sheriffs,  surrosates,  and  other  officers,  proceedings  on  not 

affected  by  code,  595. 
OFFICIAL  CAPACITY,  what  oflScers  may  sue  in,  88  a. 
OMISSION,  court  may  supply,  270.    See  Mistake, 
ORAL  EXAMINATION  on  moUon,  551/ 
ORDER,  definition  of,  549. 

review  of  on  appeal  from  judgment,  464  d. 


714  niPBX.  [2%«  r^i 


ORDER— «0fU«mMd 

time  for  complying  with,  628. 

cUstiDotion  between,  and  judgment,  549  a,  662  a,  6. 

conditional  order,  650  c. 

in  superior  courts  655* 

by  default,  649  i.  ,  ,.^  , 

made  out  of  court»  how  vacated  or  modified,  461. 

after  order  of  court,  is  irregular,  561. 

entitling,  651  h. 

entry  of,  561  e,  655. 

to  what  time  it  relates,  661  d 

void  order,  551  e,  655  c. 

out  of  court,  553. 

staying  proceedings,  663,  554  g^  556  a,  5,  688. 

copy  affidavit  to  be  served  with,  656,  667  (2,  e. 

by  county  judge,  665. 

must  be  entered,  before  appealed  from,  487. 

aX  chamberi,  review  of,  in  common  pleas,  658. 

on  petition,  to  refer  to  petition,  628. 

on  petition  may  be  enrolled  or  docketed,  628. 

on  oanks  for  payment  of  money,  689. 

appointing  guardian,  681. 

appeal  from,  21,  488,  468. 

to  show  cause,  555. 

in  second  district,  651. 

motions,  to  be  on,  or  on  notice,  620. 

in  New  York  common  pleas,  657. 

appeal  from,  488. 

in  superior  court,  654. 
in  common  pleas,  668. 
See  Conditional  Order,  Final  Order,  Intermediate  Order. 
ORDINARY  PROCEEDINGS,  provisional  remedies  are  not,  562  a. 
ORLEANS  COUNTY,  motions  in  actions  pending  in,  555  e, 

OWNER,  892  e, 

a  conclusion  of  law,  145  «.  . 

of  boatM,  vesseU,  or  stages,  actions  against,  who  may  be  made  parties  to, 

84  6. 
OYER  AND  TERMINER,  existing  provisions  of  law  as  to  terms  of,  repealed,  24. 

extraordinary,  27. 

may  be  adjourned  by  entry  on  the  minutes,  28. 
juries  may  be  drawn  for  adjourned  courts  28. 
causes  may  be  noticed  for  trial  at  adjourned  courts  28. 
inability  of  judge  to  preside  at,  29. 
rooms  K>r  holding,  80. 


p. 

PAPERS,  service  of,  how  made,  559. 

by  mail,  560. 
irregularity  in  service  of,  how  waived,  660  J, 
when  not  required  to  be  served  on  defendant,  561. 
on  party  out  of  the  State,  662. 

where  party  appears  by  attorney,  to  be  on  the  attorney,  662. 
to  bring  party  into  contempt,  568. 
lost  or  mthheld,  how  place  of,  supplied,  564. 
to  be  filed,  607. 

transfer  of,  on  change  of  place  of  trial,  607. 
attorney  to  endorse  his  name  and  residence  on,  609. 
to  be  furnished  the  oourt,  on  motions,  622. 
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omitting  to  farnisli,  elTeot  of,  622. 
to  be  famished  on  appeal  to  the  court  of  appeals^  601. 
to  be  marked  by  folioe,  and  legibly  written,  612. 
prodaction  of,  on  tubpana  duces,  525  d. 
See  Discovery,  517. 
PAROL  AGREEMENT.    See  Agreement 
PART  of  claim,  order  to  satisfy,  228,  286. 

pavmerU,  answer  o^  215  «: 
PARTIAL  DEFENCE  when  allowed,  210  d. 

See  Mitigating  Cireumstaneet, 

PARTlCULARa      See  Bill  of  Particulars, 
PARTIES  TO  ACTIONS,  who  are,  76  e, 

Srovisions  as  to,  applied  to  jastiees'  courts,  52,  56  c, 
ow  designated,  61. 

provisions  as  to,  76. 

party  in  interest  to  sne,  76. 

rule  in  equity  as  to,  adopted,  76  d. 

by  assignees,  81. 

by  administrators,  82. 

by  executors,  82. 

by  trustees  of  express  trusts,  82,  85  /. 

by  parties  authorized  by  statute  to  sue,  82. 

against  owners  of  vessels,  boats,  or  stages,  84  5. 

by  and  against  joint-stock  companies,  88  d. 

to  recover  compensation  for  causing  death  by  wrongful 
act,  84  d 

by  banking  association,  84  c 

on  bond  taken  in  the  name  of  the  people,  82  s. 

on  note  given  to  executor  for  debt  of  his  testator,  85/. 

on  administration  bond,  81  a. 

on  constable's  bond,  88  c, 

on  covenant,  85  c 

for  penalties,  86  5. 

by  and  against  boards  of  health,  86  e, 

by  Seneca  nation  of  Indians,  86  d 

by  a  republic,  86  /. 

by  officer  of  foreign  government,  86  g. 

by  receivers  and  sheriff,  86  e. 

by  N.  Y.  fire  companies^  84  a,  90  c 

by  and  against  limited  partnerships,  85  5. 

against  shareholders  and  stockholders  in  dissolved  com- 
panies for  manufacturing  purposes,  85  e. 

by  member  of  unincorporated  association,  84  a. 

by  one  on  behalf  of  himself  and  others,  having  a  common 
interest^  89  /. 

on  bills  and  notes,  Ao,,  90. 

by  and  against  idiots  or  lunatics,  85  d 

town  and  country  officers,  88  a,  b,  90  i, 
habitual  drunkards,  85  d 
common  informers,  86  b, 

under  act  relating  to  port  wardens  and  pilots,  91  h, 

by  auctioneers,  85  /. 

by  mercantile  factors,  85  /. 

for  injunction  to  restrain  the  continuance  of  a  nuisance. 
90*. 

to  set  aside  mortgage  as  usurious,  98  d 

to  foreclose  a  mortgage,  98  b. 

by  and  against  husband  and  wife,  87. 

Slaintiff,  90. 
efendant,  91. 
for  verbal  slander,  94  i. 
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for  partition,  57^  g. 

where  infant  a  party,  88. 

of  ejectment,  92  c,  i  584  6,  <(  58t  A. 

in  creditors'  suit,  92  a. 

infant  joint  contractor  muit  be,  98/. 

who  to  be  joined  as,  91,  94,  95. 

on  billi  and  notes,  96. 

death  of,  pendente  Hie,  96. 

marriage  of,  pendente  lite,  96. 

transfer  of  interest  of,  96. 

coart  may  determine  controversy  between^  100. 

when  they  may  interplead,  100, 101. 

demurrer  for  defect  of,  195,  197  a. 

amendment  as  to,  265  d,  267  c,  d. 

when  others  may  be  ordered  to  be  brought  in,  100. 

examination  of,  as  witnesses,  523. 

when  allowed  witnesses*  fees,  445  ff,  528  g. 

service  of  notices  and  papers  on,  560. 

See  PaSrty, 
PARTIES  TO  APPEAL,  how  designated,  462. 
PARTITION,  provisions  of  revised  statuUs  apply  to  action  for,  576. 
may  be  by  action  or  petition,  577. 
proceedings  on  petition  for,  577. 
suit  is  in  rem,  577. 
in  what  cases,  577,  687. 
place  of  trial  o^  108. 
of  part  of  premises,  577. 
parties  to,  98  A,  577. 
DV  infant  plaintiff  578. 
where  there  are  "  unknown  owners,"  578. 
complaint  for,  578. 
notice  of  pendency  of  action,  578. 
infant  feme  covert  defendant,  578. 
infSsnt  defendant,  gnardian  for,  578. 
defence  of  non  tenent  ineimul,  579. 
where  defendant  does  not  answer,  579. 
advertising  for  liens,  579. 
court  will  not  try  disputed  title  in,  579. 
allowance  for  improvements  or  injury,  579. 
contingent  interest  of  person  not  in  esse,  579. 
andscUe,  when  decreed,  579,  687. 
death  of  plaintiff;  effect  of,  580  a. 

defendant,  effect  of,  580  b, 
discharaing  purchaser,  580 '«. 
proceeds  of  sale  to  be  brought  into  court,  580  d. 
inchoate  right  of  dower,  how  provided  for,  580  e. 
amendments,  580/. 

plaintiff  to  prosecute  with  reasonable  diligenne,  580/. 
proceedings  of  commissioners  on,  580  g, 
value  of  inchoate  tenancy  by  the  curtesy,  581  a, 
costs,  581  5. 

attorney's  lien  on  judgment,  581  e. 
reference  as  to  title,  637. 
reference  as  to  sale,  637. 
staying  sale,  088. 
PARTNER,  cannot  arrest  his  co-partner,  816  e, 

PARTNERSHIP,  discontinuance  of,  action  for  settlement  of  affairs  of,  458  A. 
jyroperti/f  attachment  against,  816  c,  d 
receiver  to  protect,  833  e. 
reference  in  suits  as  to,  365/,  866  a, 
actions  by,  silent  partner  to  join,  91  c,  94  a,  b. 
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limiied,  parties  to  aetions,  85  h,  95  e 
parties  to  aetions  bj  and  against,  91  e,  9S  t,  94  a,  6» «,  dL 
complaiot  on  note  signed  in  name  of,  156  b, 
confession  of  judgment  for,  609  e. 
offer  of  compromise  by,  515  ^. 
PARTY,  a  person  not  servea  with  prooeee  is  not,  Y6  e. 

attendance  o^  in  supplementary  proceedings^  412. 

attending  as  a  witness  entitled  to  fees,  445  g^  528  g, 

attendance  as  a  witness^  how  compelled,  526,  527  <k 

aggrieved,  who  is^  461  c 

appealing,  who  is,  466  «. 

in  inter^t,  action  to  be  in  name  of,  76. 

who  is  party  in  interest^  SO  g  et  §eg. 
denial  that  plaintiff  is,  how  made,  218  t. 
liable  for  costs,  456  a 

or  attorney^  these  words  do  not  include  the  clerk,  559  a. 
tmited  in  interett^  when  he  may  be  a  witness  in  his  own  behalf,  629. 
See  Parties  to  Action, 
PATENT,  action  to  vacate,  572. 
PAYMENT,  presumption  of,  68  dL 
answer  of,  150  6,  215  a 
allegation  of  in  pleading,  215  e, 
answer  ofpart  payment,  209  h, 
of  part,  effect  of,  on  time  of  limitation,  75,  75  d 
by  one  joint  debtor  not  a  revival  of  the  debt  against  the  other,  76  h. 
of  judgment,  does  not  prevent  an  appeal  to  court  of  appeals,  472  e, 
PAYMENTS,  particulars  of,  will  not  be  ordered,  288  6. 
PAUPERa    See  Poor  PersoM, 
PENAL  ACTION,  parties  to,  86  5. 

summons  in,  115  a. 
time  of  limitation  in,  70,  71. 
PENALTY,  Justices  of  the  peace  have  jurisdiction  of  action  for,  not  exceeding 
one  hundred  dollars,  41,  43. 
actions  for,  not  affected  by  code,  696. 
action  for,  within  what  time  to  be  commenced,  71, 70. 

where  to  be  tried,  104. 
parties  to  action  for,  86  b, 
complaint  in  action  for,  178  e. 
arrest  in  action  for,  275. 
PEOPLE^  when  they  will  not  sue  for  real  property,  64. 

they  or  their  grantees  to  sue  within  twenty  jears  in  certain  cases,  66. 
time  of  limitation  applies  to  aetions  by,  71. 
when  they  cannot  sue  or  be  sued  in  justices'  courts,  48. 
injunction  at  instance  of,  to  suspend  business  of  corporations,  811. 
service  of  summons  on,  124  c 
costs  in  actions  by,  or  in  name  o^  456. 
place  of  trial  of  actions  by,  104. 

residence  of,  extends  to  every  county  of  the  States  104  c 
actions  in  name  of,  570. 
actions  for  forfeiture  of  property  to,  576. 
may  appeal  with  giving  security,  460  e. 

may  move  cause  out  of  its  order  on  court  of  appeals*  calendar,  608. 
PER-CENTAGE,  in  addition  to  eotts,  489.    See  Allowance, 
PERFORMANCE  </cotM{t<um«  precedent,  how  pleaded,  188  a. 

answer  of,  215  g. 

tpeeiJU,  county  court  may  order,  81. 
complamt  for,  183/ 
may  be  enforced  by  execution,  884 
PERISHABLE  PROPERTY,  proceedings  on  attachment  of,  821. 

may  be  sold  notwithstanding  an  appeal,  479. 
PERMISSION  to  iue,  when  to  be  alleged,  148  a. 

when  necessary,  159/,  122  6,  881  b,  c,  d,  578  a,  810  /. 
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PERSON,  clerk  or  chamberlain  is  not  a»  418  a, 

for  whose  immediate  benefit  action  is  prosecuted  or  defended,  MS  d, 
injuriea  to,  cause  of  action  for,  may  be  joined  with  cause  of  action  for 
injury  to  property,  264. 
crim.  con.  and  seduction  are,  876  d 
adultery  is  not^  876  a, 
cruelty  is,  276  & 
of  uniound  mindy  sale,  mortgage,  or  other  disposition  of  real  estate  of, 
county  court  may  decree,  81. 
care  and  custody  of  the  person  and  estate  of,  may  be  decreed 
by  county  court,  81. 
service  of  summons  on,  120, 122  e. 

when  cannot  be  sued  except  by  leare  of  the  court,  1 22  6. 
confession  of  judgment  by,  609^. 
provisions  ef  reyised  statutes  as  to  custody  of  person  and 

estate  of,  not  affected  by  the  code,  695. 
execution  against,  885,  282  h. 
PEBSONAL  OLAIM,  notice  that  none  u  made,  when  it  may  be  served,  118. 

what  to  contain,  118. 
effect  of  defending  after,  118. 
is  not  part  of  the  process,  118  6. 
fee  for  service  of,  118  e: 
certificate  of  service  of,  118  e, 
service  of  copy  complaint  after,  118. 
PERSONAL  PROPERTY  defined,  592. 

time  for  commencing  action  for  taking,  detaining,  or  injuring, 

or  for  recovery  of  possession  o(  69. 
complaint  for,  179  i. 
arrest  in  action  to  recover,  876,  879  ^. 
judgment  in  action  to  recover,  877. 
costs  in  actions  to  recover  the  possession  of,  426. 
dUtrainedf  action  for  recovery  of,  where  to  be  tried,  103. 

doing  damage,  answer,  268. 
judgment,  on  failure  to  answer  in  action  to  recover,  or  its 

value,  841  ^. 
Terdict  in  action  to  recover,  368  a, 
levy  and  sale  of  an  execution,  892  c,/. 

See  Claim  and  delivery  ofpereonal  property, 
PERSONAL  REPRESENTATIVES,  who  are,  167  a, 
PETITION,  motion  for  discovery  of  books,  Ac,  to  be  on,  622  c 
for  discovery  what  to  contain,  611. 
orders  granted  on,  to  refer  to,  628. 
order  or  judgment  on,  may  be  enrolled  or  docketed,  628. 
on  appeal  from  surrogate,  628. 
for  appointment  of  guardian,  680. 
for  admeasurment  of  dower,  696,  686. 
PHYSICIANS,  jurisdiction  of  county  court  as  to,  81. 

not  to  testify  to  certain  matters,  682  e, 
PLAGE  how  alleged  in  pleadings,  248,  24^0. 
of  residence,  661  a.    See  Residence, 
PLAGE  OF  TRIAI^  o/aetiona,  to  recover  real  property,  108. 

any  estate  or  interest  in  real  property,  108. 
to  determine  right  or  interest  to  real  property,  108. 
for  injuries  to  real  property,  108. 
for  partition  of  real  property,  108. 
to  foreclose  a  mortgage  of  real  property,  108. 
to  recover  person^  property  distrained  for  any  cause, 

108. 
to  recover  a  penal^  or  forfeiture  imposed  by  statute,  104 
against  a  puolic  officer  or  his  deputy,  104. 
in  other  actions  where  parties  reside,  104. 
in  actions  by  the  people,  104e. 
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may  be  changed,  105. 
in  what  cases  it  may  ba  changed,  105. 
effect  of  change  of,  106. 
^    of  issue  of  ]aw,  845  c, 

Bee  Chanffina  plac$  of  triai. 

PLAHniFF,  the  party  complaining  is,  61. 
who  dioald  be  joined  as,  76,  90. 
when  execation  may  issue  against  the  person  of,  886/. 
relief  to,  877. 

an  infant,  costs  against,  450. 
nonsuit  of,  before  referees,  615. 
nonsuit  of  an  inquest^  850  A. 
when  no  right  to  submit  to  nonsuit,  615. 
need  not  be  called  when  jury  render  their  verdict,  615. 
in  person  must  endorse  name  and  residence  on  papers  and  process,  609. 
when  to  furnish  the  court  with  copy  pleadings,  <bc.,  852. 
may  stipulate  to  proceed  to  trial,  614. 
when  he  must  giye  security  for  costs,  422  b. 
when  address  of  to  be  furnished,  76  5. 
cannot  have  security  for  costs,  428 1. 
when  to  give  security  before  taking  judgment,  889. 
cannot  serve  summons,  120  a. 
death  of,  pending  the  action,  96. 

See  Pcartiet  to  Actions.    Separation, 

PLANK  ROADS,  proceeding  to  lay  out,  is  a  special  proceeding,  18  c. 
PLEADINGS  in  courts  of  record,  forms  of,  abolished,  188. 

sufficiency  of,  to  be  determined  by  the  rules  prescribed  by 

the  code,  188. 
lost  or  withheld,  place  of,  how  supplied,  564. 
the  complaint,  187.    See  Complaint. 
the  demurrer,  198.    See  Demurrer, 
the  answer,  201.    See  Answer. 
the  reply,  226.    See  Beply. 
general  rules  of,  229. 

mistakes  and  amendments,  260.    See  Amendments. 
to  be  subscribed,  229. 
subscription  o^  236/. 
to  be  verified,  except  demurrers,  229. 
how  verified,  229. 

when  verification  may  be  omitted,  280  b. 
when  agent  or  attorney  may  make  the  verification,  282  a. 
form  of  verification  by  the  party,  282  6. 

attorney  or  agent,  238/. 
verification,  before  whom,  283  e. 
omitting  verification,  236  a. 
defective  verification,  236  a. 
verification  by  all  defendants,  286  g. 
to  be  in  English,  287  c. 
writing,  numbering,  and  endorsing,  887  c. 
how  an  account  is  to  be  stated  in,  287. 
copy  account  to  be  furnished,  287. 
further  account  may  be  ordered,  287. 
bill  of  particulars,  court  may  order  to  be  furnished,  287. 
to  be  liberally  construed,  288. 

irrelevant  or  redundant  matter  to  be  struck  out  o^  241. 
indefinite  or  uncertain,  pleading  may  be  ordered  to  be  made 

more  definite  and  certain,  241. 
judgments  and  determinations,  how  pleaded,  246. 
denial  that  judgment  or  determination  was  duly  given,  effect 

of,  246. 
allegationa  of  time,  place,  quantity,  quality,  and  value, 
248  d 
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PLEADINGS  in  eayrU  of  reeord-^^oniinued, 

to  0Ut6  names  of  persons,  244  «. 
eonditions  preoedent^  how  pleaded,  247. 
in  action  or  defence  foonded  on  uutrainent  for  the  paymeat 
•  of  money,  247. 
private  statutes  or  rights  derived  therefroft,  how  pleaded, 

26a 
libel  and  slander,  how  stated  in  complaint,  2tl,  170  &. 
answer  in  actions  for  libel  and  slander,  251. 
in  actions  to  recover  property  distrained  doing  damage,  258. 
what  causes  of  action  may  be  joined,  268.  , 

allegations  not  denied  when  deemed  true,  258.  i 

new  matter  in  answer  (not  a  counter-claim)  is  to  be  deemed  '.i 

controverted  as  upon  a  direct  denial  or  avoidance,  268. 
the  like  of  new  matter  in  a  reply,  268. 
csnnot  be  used  as  evidence  in  criminal  proceedings,  280L 
to  be  legibly  written,  612. 
folios  to  be  marked,  612^ 
each  cause  of  action  or  defence  to  be  separately  numbered, 

612. 
discovery  to  enable  party  to  prepare,  611. 
mittakea   in,  and  amendmenii.     See  AmMdmaU,  Mistake, 

Variance, 
party  may  be  sued  by  a  fictitious  name,  271. 
errors  and  defects  not  affecting  substantial  rights,  to  be  diare- 

garded,  271. 
supplemental  pleading,  when  allowed,  272. 
when  amended,  to  be  answered  anew,  199,  268. 
court  to  be  furnished  with  copy  of,  852. 
to  be  filed,  562. 

to  be  abstracted  for  the  courts  628. 
copies  of,  not  to  be  given  out  in  divorce  cases,  648. 
using  as  affidavit,  81 1  e, 
admlMiotts  in,  228  c,  258,  259. 
reading  in  evidence,  259  t,  0. 
motion  for  jadgment  on,  228,  655. 
defective,  should  be  returned,  and  not  treated  as  nullities,  198  4 

286  c,  612. 
injfutieee*  eowrte,  50,  52. 

Bee  Amended  pleading,      Anewer  of  Title,     Antwer.     Oomplmnt, 
Demurrer,    Reply,    Supplemental  pleading, 
POIliTS  defined,  602  b. 

to  be  printed,  625, 601. 
to  be  furnished,  602.  625. 

facts  deemed  established  to  be  stated  on,  625, 602. 
POLIC&    See  Metropolitan  police, 
POLICY  OF  INSURANCE,  complaint  upon,  169  h, 

consolidating  actions  on,  257  «. 
POLLING  the  jury,  855/, 

POOB  PERSONS,  suiu  by,  not  affected  by  the  code,  595. 

cannot  appeal  in  forma  pauper  ie,  460  5. 
PORT  WARDEN  and  Pilot  Act,  actions  for  penalties  under,  91  A. 
POSSESSION  of  land,  when  presumed,  66. 

summary  proceedings  to  recover,  not  affected  by  the  code, 

595. 
summary  proceedings  to  recover,  appeal  from  justice's 
decision  to  county  court,  88  6. 
of  pereonal  property,  action  to  recover  arrest  in,  279  ff, 
of  real  property,  when  presumed,  66. 
POSTPONEMENT,  costs  on,  447.    See  Adjournment 
POUNDAGE,  sheriff  when  entitled  to,  and  amount,  890  k,  I,  m. 
PRACTICE,  all  inconsistent  with  the  code  repealed,  698« 

in  cases  not  provided  for,  598. 
PREUMINART  INJUNCTION.    See  If^jtmetum. 
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PRELIMINARY  OBJECTION  on  motion,  650  d. 

PRESUMPTION  of  payment,  68  d 

of  posMSsion,  66. 
PRIEST  not  allowed  to  testify  to  certain  matters,  682  b, 

PRINCIPAL  and  surety  not  to  be  joined  as  defendants^  94  e,  96  b, 

PRIVATE  STATUTES,  how  pleaded,  26a 

PROCESS  out  of  justices*  courts,  provisions  of  code  as  to  seryioe  oa  oorporations 
applied  to,  62. 
execution  to  be  deemed,  886. 
notice  of  no  personal  claim  is  not,  118  e. 
attacbmeot  under  the  code,  is  it?  816  « 
indorsement  on  certain,  286  c,  609,  883  b, 
duty  of  sheriff  and  coroner  as  to,  568. 
return  of,  how  compelled,  608.     See  Summorut, 
PRODUCTION  and  ductwery  ofbookt,  papers,  Ac,  617. 

application  for,  in  what  cases,  61 1. 

petition  for,  what  to  state,  611. 

order  for,  what  to  specify,  61 1. 

operates  as  a  stay  of  proceedings,  611. 

referee  cannot  order,  869  %. 

will  be  ordered  on  referee*B  certificate,  621  6. 

See  Admiuiim,  Itupeetion,  and  Ditcwery, 

PROFERT  AND  OYER,  in  pleading,  189  «. 

PROHIBITION  not  affected  by  the  second  part  of  the  code,  695. 

on  filing  return  to,  rule  to  plead  may  be  entered,  627. 
PROMISE  to  pay  debt  of  another,  how  to  be  alleged,  161  <^  e. 

PROMISSORY  NOTES.    See  Bilh  and  Notes, 

complaint  on,  166  e. 
PROOF  of  service  of  summons,  130. 

of  commencement  of  action,  72. 
of  notice  of  affirmance  or  reversal  of  judgment,  608. 
of  motion,  when  counsel  to  endorse  his  name  on,  628. 
of  laws  of  other  States,  Ac,  666. 
of  public  records  of  other  States^  666  d, 
of  plaintiff's  demand,  341  c 
of  no  answer  received,  839  6. 
of  execution  returned  unsatisfied,  407/. 
of  filing;  notice  of  lis  pendens,  683. 
of  service,  where  party  serving  is  dead  or  insane,  669/. 
of  citixenship,  d^c,  by  applicant  for  admission  as  an  attorney,  606. 
See  Zdke  Proof. 
PROPERTY,  the  word  defined,  692. 

sold  and  delivered,  complaint  for,  166  ^. 

causes  of  action  for  injuries  to,  and  t^the  person,  may  be  joined  in 

one  complaint,  264. 
distrained  doing  damage,  answer  in  action  for,  268. 
arrest  in  action  for  taking  or  detaining,  276,  279  g, 
execution  against,  386. 
exempt  from  execution,  889. 
ordered  to  be  applied  to  execution,  412. 
See  Personal  property.  Real  properly, 
PROVISIONAL  REMEDIES,  274,  827. 

the  provisional  remedies  mentioned  in  the  code  are  not 

*'  special  proceedings,*'  468  c, 
are  not  the  onlinary  proceedings  in  an  action,  662  a. 
appeals  to  general  term  from  order  granting  or  refusing, 

888. 
issue  ex  parte,  662  a. 
See  Arrest,  Attacnment,  Claim  and  Delivery^  If^uneticn^  Heeeivers, 

Remedies, 

PUBLIC  NUISANCE.    See  Nuisance, 

46 
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FUBUG  OFFICER,  actions  agaiD9<;  where  to  be  tried,  104, 

when  liable  to  arrest,  275. 
who  are,  279  /. 

eomplaint^  by  and  against,  141  d,  182/. 
rights  of,  as  to  place  of  trial,  104, 
waiver  of  rights  of,  as  to  place  of  trial,  104  a, 
confession  of  judgment  by,  609  d. 
See  Ofietr. 
reeordg,  of  foreign  State,  how  proved,  565  d.  ^  \ 

ttatute,  how  pleaded,  179  & 
PUBLICATION  of  appointment  of  terms  of  supreme  eoort,  &t.,  28L  J| 

of  terms  of  eoonty  courts,  83.  m 

of  legal  notices,  time  for,  665.  w 

of  notice  of  motion  for  leave  to  issue  execution,  ft8& 
of  advertisement,  how  proved,  130, 131  a. 
$ervice  ofsummont  by,  in  what  cases,  124. 

affidavit  on  order  ior,  to  be  filed,  607,  . 

copy  snmmons  and  complaint  to  be  mailed,  127  ct  m 

personal  service  out  of  State,  126  6.  j 

when  defendant  allowed  to  defend  after,  12& 
complaint  roust  be  filed,  127  0,  125. 
ne<>d  not  be  published,  127  g, 
time  to  answer  after  publicatioo^  129  «. 
when  service  complete  after,  129. 
proof  of,  180,  131  a. 
Application  for  judgment  after»  614,  842. 
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QXTAKTITT  and  quality,  when  to  be  alleged  in  pleading,  248  </. 
QUESTION  of  fact,  144/ 

arising  on  motion  or  otherwise,  references  to  ascertain,  863,  866  e. 
trial  of,  by  court  or  jury.    See  Tiiat, 
appeal  on.    See  Appeal, 

court  will  not  hear  extended  discussion  on,  608L 
of  laWf  146  0. 

mixed  of  law  and  fact,  146  6. 

of  practice,  review  of,  in  New  York  common  pleas,  658. 
QUO  WARRANTO,  writ  of,  proceedings  by  information  in  the  nature  of,  abol- 
ished, and  action  substituted,  569,  573. 
place  of  trial  of  action  in  nature  of,  104  c. 


R. 

KAILROAD,  through  Indian  lands,  county  court  has  jurisdiction  of,  31. 
corporation,  where  resident,  105  6. 
service  of  summons  on,  120  6. 
RATE  OF  DAMAGES,  what  recoverable,  877. 

REAL  ESTATE,  when  a  justice's  judgment  is  a  lien  on  and  may  be  enforced 

against,  49,  59. 
judgment  lien  on,  380. 
levy  on  and  sale  of,  on  execution,  898  c. 
proceeds  of,  belonging  to  infants^  how  disposeJ  of,  638. 
See  Eeal  Property, 
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REAL  NAM£»  when  DOt  known,  party  may  be  sued  by  fi6titioxl^  271. 

REIAL  party  %h  interest,  who  is,  80  a,  et  seq. 

defence  that  plaintiff  ie  not,  218  i. 
See  Party  in  Interest, 
REAL  PROPERTY,  definition  of,  692. 

general  proviiions  relating  to  actions  concerninfr.  583. 
title  to,  sold  under  judgment,  afterwards  set  aside,  125. 
costs  in  actioDS  to  recover,  426. 
when  title  to,  in  question,  427,  46. 
lien  on,  by  attachment,  321  e, 
I  lien  on,  by  judgment,  49,  69,  380. 

^  adjudged  to  be  sold,  where  to  be  sold,  385,  635. 

safe  and  redemption  of,  on  execution,  898,  396. 
actions  to  determine  conflicting  claims  to,  581. 
general  provisions  as  to  actions  relating  to,  683. 
■  time  for  commencing  aotiona  for  trespass  on,  69. 

for  the  recovery  of,  64. 
entry  on,  66. 
partition  of,  676. 
summary  proceedings  to  recover  possession  of,  696,  33  5, 305/, 

488  d 
adverse  possession  of,  what  is,  66,  67. 
notice  ox  lU pendens  in  actions  affecting,  118,  609  a. 
place  of  trial  of  actions  relating  to,  108. 
See  Conflicting  Glairm,  EMment^  Partition^  MatUt  Real  Estate, 
Religious  Corvoratioiif  'aaUtual  Drunkard,  Lunatic,  Person  of 
unsound  mina. 
REASONABLE  TIME,  what  is  a,  189/ 

REASSIGNMENT  of  thing  in  action,  80/ 

REBUTTING  testimony  of  party  called  as  a  witness,  627  b,  628. 

RECEIVER,  in  what  cases  he  may  be  appointed,  827. 
when  and  how  appointed,  829  a. 
general  powers  of,  334/ 
who  may  act  ss,  329  e, 
is  an  officer  of  the  court,  329  g. 
taking  property  from  possession  o(  a  contempt,  829  h. 
when  title  vests  in,  829  i. 
represents  creditors,  330  a. 
compensation  to,  880  b, 
chargeable  with  interest,  330/ 
accounts  of,  330  a. 
order  on,  to  dii^cnarge  liens,  381  a. 
suits  by  and  against,  331  6. 
what  attorney  he  is  to  employ,  381  ^. 
change  of,  881  k, 
when  to  be  defendant,  94/ 
discharge  of,  382  a. 
in  mortgage  cases,  882  h. 
over  real  estate,  333  b. 

in  actions  to  close  up  partnership  concerns,  833  e, 
of  insolvent  or  dissolved  corporations,  rights^  powers,  and  duties  of, 

884/ 
may  compromise  disputed  claims^  885  e. 
under  revised  statutes,  836  A. 
of  insolvent  mutual  insurance  company,  386/ 
costs  in  actions  by  and  against,  831  ci,  460. 
of  lunatic  or  habitual  drunkard,  suit  by  or  against,  86  d, 
parties  to  action  by,  86  e, 
costs  to,  648. 
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BECEIYER^eofiJtmieei 

may  lell  donbtfal  debts,  64S. 

in  supplementary  proeeedingt^  when  may  be  appointed,  4l4w 
complaint  in  aotion  by,  142/,  156  e, 
RECOGNIZAKGES,  judgment  on,  New  York  common  pleas  has  jnriadiction  of, 

87  d, 
code  applies  to  proceedings  on,  19. 
complaint  oo,  182^. 
costs  of  action  on,  426,  421  (. 
See  Forfeited  Recognizanees, 
RECORD,  amendment  of,  after  appeal,  269  a,  600. 

of  foreign  State,  how  proved,  666  d. 
RECORDER  OF  TROT,  may  issue  order  in  supplementary  proceedings,  407  a. 

RECORDER'S  COURT,  jurisdiction  ot  84. 

removal  of  proceedings  from,  86. 

power  of,  to  order  production  of  documents,  618  c: 

appeal  from,  to  supreme  court,  480. 
RECOUPMENT,  claim  of,  must  be  pleaded,  212  a,  221/    See  Counter  daim, 

RECOVER,  meaning  of  the  term,  480  a. 

RECOVERY,  set-off  of,  504. 

REDEMPTION  of  real  estate  sold  on  execution,  895. 

REDUNDANT,  242  a.    See  Irrelevant  and  Redundant 

REFEREE,  defined,  864  a. 

when  not  to  be  nominated  by  the  parties,  864  d 
to  be  named  in  notice  of  motion  for  reference,  866  g, 
who  will  be  appointed,  867  g, 
change  of,  867  h. 

irregularity  in  appointment  of,  how  waived,  868  h, 
cannot  be  a  witness,  868/ 
to  be  sworn,  868. 
powers  of,  869,  564, 520  d, 
fees  of,  870  d,  447. 
report  of,  615,  870  6. 

wnen  the  court  will  review  the  proceedings  before,  870  a. 
token  court  will  set  aside  or  review  report  of,  870  e, 
motion  to  set  aside  report  of.  871  a. 
confirmation  of  report  of,  87 1  b, 
judp;ment  on  report  of,  871  e. 
notice  of  judgment  on  report  of,  871  e, 
appeal  to  general  term  from  judgment  on  report  o(  871  / 
appeal  to  court  of  appeals  from  judgment  on  report  of,  872  c 
in  proceedinff  supplementary  to  execution,  417. 
REFERENCE,  defined,  864  6. 

by  consent,  863,  864  e, 

by  compulsion,  868,  865  b, 

when  ordered,  865. 

how  ordered,  866  e. 

after  judgment  on  issue  of  law,  862. 

of  issues,  865. 

to  take  an  account,  867  /,  862,  868. 

of  questions  arising  on  motion,  Ae.,  866  e,  551  ff. 

on  judgment  for  want  of  answer,  888. 

motion  for,  866  ff. 

effect  of  order  for,  868  a» 

proceedings  after  order  for,  868. 

in  proceedings  supplementary  to  execution,  417. 

in  foreclosure  cases,  682. 

of  claim  sgainst  deceased  person,  451,  458  b,  488  e, 

in  actions  for  divorce,  642. 

partition,  687. 

to  ascertain  damages  on  injunetion,  810  e. 
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REHEARING,  id  court  of  appeals  when  to  be  had,  23. 
on  appeal  from  JaBtices'  coart^  602/. 
See  liew  trioL 
RELIEF,  demand  of;  188, 192. 

Uatd  and  equitable,  in  the  same  action,  256/,  686  ck 
alternative,  when  cannot  be  had,  192. 
"amendmentB  as  to  amount  of,  demanded,  268  b. 
-when  there  is  no  answer,  extent  of,  877. 
judgment  taken  by  mistake,  Ac,  270,  496. 
prayer  for,  not  necessary  in  answer,  211  6. 
to  plaintiff,  877. 
to  defendant,  866. 

to  be  clearly  B]>ecified  in  judgment^  879. 
time  of  limitation  in  action  for  certain,  71. 
on  motion,  660/ 

See  Affirmative  relief.    Alternative  relief, 
V  RELIOIOUS  CORPORATION,  county  court  may  decree  mortgage  or  sale  of  real 

property  of,  81. 
REMEDIES,  division  of,  17. 

civil  and  criminal  not  merged,  18. 

See  Election  of  remedy,  Provieional  remedies, 

REMITTITUR,  from  coart  of  ai>peal8,  22. 

cannot  be  made  on  dismissal  of  appeal  pursuant  to  Rule  IL,  478/. 
clerk  to  sign,  Ae.,  608. 
after  affirmance,  or  reversal  by  default,  608. 
judgment  after,  466,  478  k. 
REMOVAIj  of  occupants  from  State  lands,  within  the  jurisdiction  of  the  connty 

court,  81. 
of  causes  to  United  States  court,  order  for  not  appealable  to  court 

of  appeals,  471  A. 
to  common  pleas  from  district  courts,  669. 
See  Thransfer  of  cause*, 
RENEWAL  OF  MOTIONS,  special  motions  cannot  be  renewed  without  leave, 

660  6. 
of  execution  in  justices'  court,  66  i,  66  a,  6. 
RENT,  proceedings  for  recovery  of,  not  affected  by  the  code,  696. 
complaint  in  action  for,  188  t. 
counter-claim  in  action  for,  220  6. 
not  due  is  not  a  thing  in  action,  687  / 
See  Use  and  occupation. 
REPEAL  of  inconsistent  laws,  698. 

REPLEVIN,  the  chapter  of  the  code  relating  to  the  claim  and  delivery  of  per- 
sonal property,  is  a  substitute  for  the  action  of,  294/ 
bond,  action  on,  96  e, 
REPLY,  when  to  be  put  in,  and  what  to  contain,  226. 
demurrer  to,  228. 
to  amended  answer,  226  a. 
leave  to,  after  cause  referred,  226  d 
motion  for  judgment  for  want  o(  228. 

obtaining  time  to,  is  not  a  waiver  of  objection  that  answer  is  sham,  226  g, 
amendment  by  adding,  226  e, 
counter-claim  in,  227  a. 
supplemental,  when  may  be  put  in,  272. 
new  matter  in,  deemed  controverted,  268. 
frivolous,  judgment  on,  842.    See  Frivolous  demurrer, 
REPORTS  OF  CASES  adjudged  in  foreign  States,  books  of,  presumptive  evidence 
of  the  law  in  such  States,  666. 
of  referees,  form  of,  616,  870  6. 
REPUBLIC, /or«^n,  party  to  action,  86/ 
REQUEST  in  pleading,  187  e. 
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BESEITLEMENT,  of  ease  or  exeeptions,  618  h. 

of  order,  407  a. 
RESIDENCE  of  attorney  to  be  endorsed  on  papers  and  pleadmgs  to  be  aerved, 
609. 
jiLojce  of,  what  is  meant  by,  661  «k 
of  tLe  people,  104  c 
of  railroad  eorporation,  106  6. 
of  married  woman,  106  e, 
RESIDENT,  who  is,  276  d. 

RESIDENT  DEFENDANT,  when  he  may  be  seryed  with  summons  by  publica- 
tion, 126  h. 
RESIDUARY  LEGATEE,  when  may  be  a  witness^  686  a. 
RESCINDING  a  tale,  action  for.  166  tL 
RESPONDENT,  who  is,  462. 
RESTITUTION  on  reversal  of  judgment,  464,  608. 

after  judgment  for  want  of  an  answer,  839,.  342/. 
RETAINER,  notice  of,  an  appearance,  609,  609  e. 

of  aitomev,  is  a  proceed! og  in  the  cause,  434  a.. 
notice  of  bail  imports  notice  of  retainer,  609  d, 
RETURN  of  process,  Ac,  now  compelled,  627. 
of  summons,  sheriff  to  make,  627, 663. 
•  of  justice,  493,  494. 
of  clerk  of  court  of  appeals,  463. 
REVERSAL  of  judgment,  cosU  on,  466  6,  604. 

as  to  one  of  several  defendants,  466  a,  6. 
by  default,  608,  496  e, 
time  for  commencing  action  after,  74. 
of  justices' judgment,  498. 
restitution  on,  464,  496. 
REVIEW  of  questions  of  law  and  fact  arising  on  a  trial"  of  a  question  of  fact  by 
the  court,  how  obtained,  261. 

of  adjustment  of  costs,  446  6. 

REVIVOR  and  lupplement,  complaint  in  nature  of,  when  necessary,  97  * 

See  Supplemental  complaint 
RIGHT  OF  ENTRY,  action  after  accrual  of,  66. 
ROAD.    See  7\amp\Jee  roads.  Railroads. 

law,  motion  for  new  trial  under,  649  dL 
ROOMS,  superyisors  to  provide,  29. 
RULi^  all  inconsistent  with  code  repealed,  694. 
judges  to  meet  to  revise,  and  make  new,  694 
of  court  of  appeals,  699. 
of  supreme  court,  606. 
of  superior  oourt,  662. 
of  New  York  common  pleas,  666. 
in  justices'  courta,  60. 
of  evidence.    See  Evidence, 
of  pleading.    See  Pleading. 
of  oonstruction,  698. 


s. 


SALE  of  mortgaged  premises,  county  court  may  order,  81. 

real  property  of  infant  or  person  of  unsound  mind,  county  court  may 

order,  81. 
real  property  of  religious  corporations,  county  court  may  order,  81. 
of  infant,  rules  regulating,  682. 
adjudged  to  be  sold,  886,  636. 
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BALR—eonHumd. 

of  real  property  on  execution,  898. 
of  personal  property  on  execution,  892/ 
action  to  reeoina,  IM  dL 
of  perishable  property,  821}  479. 
of  vessels,  821. 
by  receiver,  648. 

by  sheriff  of  cTidences  of  debt  seized  under  on  attachment,  324. 
SALYAuE,  jurisdiction  of  superior  court  in  cases  of,  86  b, 
SAME  MAITER,  ivhat  is,  587  A. 

SATISFACTION  of  ezeeution,  when  debtor  to  judgn&ent  debtor  may  make,  409. 

what  property  may  be  ordered  to  be  applied  to,  412. 
of  part  of  claim  admitted  to  be  due,  828,  886. 
ofjitdgmerU,  how  effected,  401  dL  » 

ofmoTtMLoe,  county  court  has  jurisdiction  of,  81. 
SCANDALOUS  MATTER,  court  may  strike  out,  246  a. 
SCIENTER.    See  Knowledge, 

SCIRE  FACIAS,  writ  of,  abolished,  and  sction  sabstatnted,  606  e,  669. 
SEALED  INSTRUMENT,  time  for  eommeocing  action  on.  69. 
SECURED  ON  APPEAL,  entry  of  on  docket,  880,  861  d. 
SECURITY, /or  cosU,  may  be  required  of  a  plaintiff  who  is  an  executor  or  ad- 
ministrator, trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute  to  sue,  461,  464  d, 
proyisioos  of  revised  statutes  as  to,  422  h, 
not  imperatiTC  on  court  to  grant,  422  «. 
Dot  required  if  one  plaintiff  a  resident,  428  a. 
pauper  plaintiff  not  required  to  give,  422-  e, 
temporary  absence  does  not  entitle  defendant  to,  428  e. 
where  plaintiff  an  iafant,  428  ff. 
by  next  friend,  428  A. 
by  forf  ign  government,  428  k, 
by  foreign  corporation,  428  i,  424  a 
plaintiff  cannot  have,  428^'. 
in  superior  court,  428  b,  c^f. 
from  a  non-resident  administratrix,  428  <1 
not  ordered  after  judgment,  428  4. 
at  what  stage  of  the  suit  to  be  applied  ibr,  424  ^ 
form  of  order,  424/. 
effect  of  order,  424  g. 
form  of  bond  for,  426  6. 
one  surety  sufficient,  426  6. 

plaintiff's  attorney  may  be  surety  for,  426  4.  * 

justification  of  surety  for,  426  «. 
substituted,  426  d. 
amount  of,  426  d, 
neglecting  to  file,  426,  426  €, 
how  waived,  425/. 
action  on  bond  for,  426  i. 
<m  arrteU  plaintiff  to  give,  284. 
on  oUackmeni,  plaintiff  to  give,  819. 

by  defendant,  on  return  of  property  to  him,  826. 
«n  eUim  aMdeRvery,  by  plaintiff,  297. 

by  defendant,  298. 
on  injtmeUon,  where  no  special  provision  on  the  subject^  ^9. 
to  sta^  proceedings  after  judgment^  809  6. 
in  the  sopenor  court,  809  d 
to  suspend  business  of  corporation,  811. 
on  appeal  to  court  of  appeals,  474. 

to  supreme  court  from  inferior  court,  480. 
from  special  to  general  term,  481,  482/,  g, 
ordera,  486  d 
justices'  courts,  489,  490  a. 
taking  a  judgment  by  default,  889. 
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SECURITT— e<mi»n«e^ 

by  guardian,  680. 
SEDUCTION,  is  an  injury  U>  the  person,  276  k 

action  for,  cannot  be  brought  in  justieea'  eourte,  43w 
costs  in  actions  for,  426. 
SEISIN,  when  necessary  in  action  or  defence  founded  on  title,  65. 
SENECA  INDIANS,  parUes  to  actions  by,  86  tL 

complaint  by,  183  & 
SEPARATE,  e$tate  of  married  woman,  complaint  to  charge,  17S  & 
judgment^  when  may  be  rendered,  S7S. 
trim,  when  court  may  order,  M8. 
SEPABATION,  action  for,  reference  to  take  proof  of  material  facts  in  complaiDt* 

641. 
plaintiff  may  be  examined  in,  642. 
SEQUESTRATION  of  property  of  judgment  debtor,  order  for,  not  neceaaary, 

418> 
SERYICE  «/«ufli0ioiM,  by  whom,  119, 120  a. 

on  whom,  120. 
time  of  serTice,  128  h, 
how  made^  120. 
by  publication,  124 
on  roreigo  corporation,  121  a. 
on  railroad  corporation,  120  6w 
out  of  the  State,  126  <: 
time  for,  may  be  fixed,  120. 
when  complete,  129^  129  «. 
proof  of,  ISO,  611. 
gives  jurisdiction,  \%\. 
TO'.untary  appearance  equivalent  to,  131. 
fee  for,  181  c,  dL 
on  Sunday,  123  6w 
on  day  of  town-meeting,  128  dL 
OD  election  day,  123  «. 
•ntheSUte,  124  «. 
on  a  witness,  124  dL 
on  insane  persons,  122  A. 
on  husband  and  wife,  124  & 
on  supervisors,  124  «. 
defective,  124/. 
fraud  in  service,  124  a 
substituted  service,  126  & 
•  disputing  service,  130  6. 

on  corpormticn^f  provisions  as  to,  applied  to  justices^  courts,  52. 
of  complaint,  with  summons,  117. 

with  notice  of  no  personal  claim,  118. 
after  demand,  117. 

time  for,  118  6. 
of  notices  and  other  papers^  on  party  or  attorney,  559,  560. 
how  made,  559,  560. 
by  mail,  560,  561. 
on  sheriff,  569/. 

proof  of  where  party  serving  is  dead  or  insane,  559/ 
"person  making,"  who  is,  560  t. 
of^  affidavit  to  prevent  an  inquest,  350  5. 
irregularity  in.  how  waived,  660  i,  612. 

on  defendant  of  notice  of  proceedmgs  in  action  when  necessary,  561. 
on  a  party  residing  out  of  the  State,  562. 
OB  attorney  for  the  party,  562. 

sections  408  to  418,  not  to  apply  to  service  of  summons,  or  process 
or  paper,  to  bring  a  party  into  contempt,  668. 
SET-OFF,  assignor  of  rieht  of  action  takes  subject  to^  81,  97  &. 
of  part  of  a  split  demand,  187  t, 
in  what  eases»  221  g,  81,  82  & 
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SET-OFF— €on<tnii«dL 

ansver  of,  221  ff, 

in  an  action  bj  an  assignor  of  a  ohose  in  acUon,  221  h,  t. 

of  jadgmenU,  402  g, 

of  costs  and  recovery  on  appeal  to  New  York  common  pleas,  604. 

See  CounUr-Claiin, 

SETTLEMENT,  oosts  on  a,  466. 

of  case,  618. 

of  form  of  judgment  or  order,  878  A,  467  a. 

SEVERAL  actioTiM  on  one  instrument,  426. 

attaehmenta  may  issue  at  the  same  time,  819. 

executions,  886. 

statement  of  one  cause  of  action,  191  &. 

eauuM  of  odstion,  may  be  united  in  one  complaint,  268. 

demurrer  for  omitting  to  state  separately,  197  a* 
eounier-daima  may  be  set  up,  171.    See  Counter-elaim, 
debtors.    See  Joini  and  several  debtors, 
defeneee,  may  be  set  up,  217. 

to  be  separately  stated,  222  d. 
each  defence  must  be  perfect  in  itself,  222  6. 
what  may  be  pleaded  tosetber,  222  e,  228  a. 
what  may  not  be  pleaded  together,  228  b, 
consisting  of  denials  only  need  not  be  separately  stated,  222  a. 
in  abatement  and  bar,  allowed,  228  a. 
of  denial  and  new  matter,  222  e. 
each  to  be  plainly  numbered,  222  d,  612. 
defendant's  costs  in  case  of,  481. 
issues,  costs  on  recovery  on  some  only,  420  d. 
SEVERANCE  of  action,  268.  862  d 

of  damages,  864  e. 
SHAM  aneuiere  and  de/etieee,  may  be  stricken  out  on  motion,  223. 

wliat  is  a  sham  answer,  224  a. 

part  of  a  defeuce  cannot  be  struck  out  as  sham,  226  6. 
demurrer  after  motion  to  strike  out,  when  it  will  be 

allowed,  226  a. 
judgment  after  answer  struck  out  as  sham,  Ac,  226  b. 
See  Frivolwa. 
SHAREHOLDERS.    See  Stockholdere, 

SHERIFF  to  serve  summons,  Ac.,  as  if  it  were  process,  &a,  dkc,  119,  120  a,  668, 
608. 
when  a  party,  coroner  to  perform  the  duties  of,  668. 
may  be  arrested,  282  i. 
may  be  sued  in  justices'  court,  when,  42  h, 
action  against,  to  be  within  three  years,  70. 

for  escape,  to  be  within  one  year,  71. 
may  sue  in  his  own  name,  86  & 

sheriff  and  deputy  may  be  sued  together  for  a  tort,  94  A. 
cannot  be  bail,  286  6. 
to  serve  summons,  119,  120  a. 
to  return  summon*,  119. 
proof  of  service  of  summons  by,  180, 180  a 
fee  for  service  of  summons,  131  <^  dL 
return  of  process,  Ac,  by,  how  compelled,  608. 
may  return  process  by  mail,  889  /. 
to  provide  rooms,  dsc,  28. 
dmtiee  of  otc,  incident  to  arrest : 

to  execute  order  by  arresting  defendant,  286. 
to  deliver  copy  order  of  arrest  and  affidavit  to  defendant,  286. 
to  accept  bail  or  deposit,  286. 
to  detain  defendant  at  instance  of  bail,  287. 

to  deliver  order,  with  return  endorsed,  and  certified  copy  undertak- 
ing of  bail,  to  plaintiff,  288. 
may  give  notice  of  justification  of  bail,  288. 
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SHERIFF,  dutiee  of  incident  to  arreei'-continued 
"when  exonerated  from  liability,  290. 
to  give  defendant  a  certificate  of  deposit,  290. 
to  pay  deposit  into  conrt,  290. 
when  liable  at  bail,  291. 

{proceedings  on  judgment  agaiost,  as  bail,  291. 
iability  of  bail  to,  292. 

to  file  affidavits  on  which  arrest  is  made,  607. 
duties  off  incident  to  attachmeni : 

to  proceed  on,  as  in  case  of  attachment  against  absent  debtors,  820. 

to  attach  all  jbhe  real  and  personal  estate  in  the  county,  820. 

to  make  an  inventory,  820. 

inventory  to  be  signed  and  returned,  820. 

in  case  of  claim  of  third  party,  to  summon  a  jury  to  try  the  claimant's 

right,  820. 
to  collect  and  receive  debts,  820. 

to  take  legal  proceedings  to  recover  debts,  credits,  dkc,  of  the  defend- 
ant, 820. 
to  sell  perishable  property,  821. 
to  sell  vessels,  821. 

as  to  property  incapable  of  manual  delivery,  822. 
to  satisfy  judgment  out  of  property  attached,  828. 
as  to  residue  of  attached  property  afUr  satisfaction  of  judgment,  825. 
may  apply  to  court  for  leave  to  sell  evidences  of  debt,  824. 
may  permit  actions  to  be  in  name  of  plaintiff  826. 
on  judgment  for  the  defendant,  826. 
on  discharge  of  the  attachment,  826. 
to  return  warrant  and  proceedings  thereon,  826. 
fees  of,  827. 
duliee,  dtc.,  incident  to  claim  and  delivery  ofpereontU  property, 
to  take  property,  297. 

to  deliver  to  the  defendant  a  copy  of  the  affidavit,  notice,  and  under- 
taking, 297. 
responsible  for  plaintiff's  sureties,  298. 
when  to  deliver  property  to  the  plaintiff,  298. 
when  to  deliver  property  to  the  defendant^  298. 
when  responsible  for  defendant's  sureties,  299. 
proceedings  by,  where  the  property  is  concealed  in  building  or  in- 

closure,  299. 
to  keep  property  in  a  secure  place,  299. 
when  property  claimed  by  third  party,  800. 
to  file  notice  and  affidavit  with  proceedings  thereon,  800. 
duty  of,  dte.  incidental  to  execution. 

to  endorse  on  execution  time  when  received,  888  b. 
to  return  execution,  889. 
former  laws  appl^  to,  889. 
to  levy  on  and  seize  goods,  891. 
to  sell  real  estate,  898  e. 
service  of  papers  on,  659  g, 

to  sell  and  convey  real  property  adjudged  to  be  sold,  886,  686. 
proceedings  on  official  bond  of,  not  affected  by  the  code,  695. 
SHERft'FS  JURY.    See  Assesement  of  damage. 
SHIPS,  proceedings  for  eoUection  of  demands  against,  not  affected,  695. 

See  Veeeele. 
SILENT  PARTNER  to  join  as  plaintiff,  91  e, 

SLANDER,  actiona  for,  cannot^  brought  in  courts  of  justices  of  the  peace,  43. 

must  be  brought  within  two  year^  70. 
parties,  94  i 
complaint  in  action  for,  170  5,  251. 
answer  in,  251. 
oosts  in,  420  b,  426. 
See  Libel, 
SLANDER  OF  TITLE,  complaint  for,  172  b. 
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SPECIAL  eireuU  calendar,  in  first  district,  649. 
case,  what  i8»  82  a. 
damage,  allegation  of,  15S  a. 
finding^  when  court  may  direct,  820. 
guardian,  application  to  appoint^  630. 

security  by,  681. 
proceeding t,  defined,  18. 
appeal  in,  488  h. 

appeal  from  final  order  in,  to  court  of  appeals,  21. 
provisional  remedies  are  not,  468  e. 
proceedings  supplementary  to  execution  are,  18  <;. 
costs  in,  420  0. 

on  appeals  in,  421  a, 

of  reviewing  the  decision  of  an  inferior  court  in,  464. 
UrrMj  and  general  terms,  distinction  between  powers  of  court  at,  25  6,  26  c. 
of  tupreme  courts  existing  prorisions  of  law  as  to,  repealed,  24. 
prescribed,  24. 
extraordinary,  27,  590. 
inability  of  judge  to  hold,  28. 
verdiet,  862.    See  Verdict, 
verdict,  turning  case  into,  618. 
SPEGIFIO  PERFORMANCE,  county  court  may  decree,  81,  472  e. 

parties  to  action  for,  94  k, 
complaint  for,  188/. 

by  execution,  884. 

SPLrmNG  cause  of  action,  42  c,  80  e,  185  e, 
STAGES.    See  Owner. 

STATE,  when  action  cannot  be  brought  by  grantee  of  the,  66. 
service  of  process  on,  124  c, 

lande,  remoyal  of  occupants  from,  within  jurisdiction  of  county  court,  81. 
officers,  injunction  against,  260  b. 
STATUTE,  complaint  in  actions  given  by,  179/. 
action  on,  260/ 

rule  of  strict  construction  o'  not  to  apply  to  code,  698. 
foreign,  how  pleaded,  261  a. 
private,  how  pleaded,  260. 
public,  how  pleaded,  179  6. 

oflimitation,  68,  64, 216  a,  198  a.    See  Timea  for  commencing  actione. 
STATUTORY  liability,  limiUtion  for  action  on,  69. 

provisions,  all  inconsistent  with  code  repealed,  698. 

certain,  not  affected  by  the  second  part  oif  the  code,  694. 
defence  how  pleaded,  216  A. 

remedies,  special  not  affected  by  the  second  part  of  the  code,  694, 
695. 
STAY  of  execution,  by  appeal,  476.    See  Appeal, 

on  appeal  from  judgment  on  report  01  referee,  489  b. 

of  proceedings,  order  for,  for  more  than  twenty  days  cannot  be  granted, 

except  on  notice,  668,  664  g,  666  e, 
order  for  discovery  to  operate  as,  611. 
when  does  not  prevent  creditor  instituting  supplementary  proceedings^ 

406  d 
how  ordered  within  ten  davs  of  the  trial,  620. 
stay  of  sale  in  partition  or  foreclosure  cases,  688. 
right  to  amend  of  course  is  not,  266/ 

county  judge  cannot  order  after  verdict,  668,  668  d 
no  judge  has  power  to  order  arbitrarily,  664  g, 
till  costs  of  former  suit  paid,  421  / 

appeal  paid,  461/ 
to  move  to  change  place  of  trial,  108  /. 
order  for  time  to  make  a  case  is  not,  666  a. 

answer  is  not,  666  6. 
discovery  la,  611. 
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STAY— order  for — eontintted. 

eannot  be  treated  as  a  nullity,  656  e. 

OD  judgment  does  not  extend  the  time  to  appeal,  466  c. 

to  move  for  a  commiaeion,  640  «. 

until  security  for  costs  given,  424  g. 

court  of  appeals,  or  Judge  thereof,  may  make  order  for,  608. 

does  not  preyent  filing  traDsoript,  880  c 

effect  of,  on  time  of  limitation,  74. 
STIPULATION,  to  try  at  next  circuit,  614. 

^^       as  to  proceedings  to  be  in  writing  or  entered  on  minutes.  610. 
STOCKHOLDER  in  moneyed  corporations,  provisions  as  to  limitations  not  to 


apply  to  actions  against,  75. 
in  aissolTe^ 


lissolTed  companies,  action  against,  86  e, 
requisites  of  complaint  against,  188  g. 

a  competent  witness,  635  d 

STREETS  in  New  York  city,  appeal  in  oases  of  opening  of,  484  a. 

costs  of  opening,  420  c. 
STRIKING  oiU  pleading  for  party  refusing  to  be  examined  as  a  witness^  627. 
SUBMITTING  cause  on  printed  arguments,  608. 
SUBMITTING  CONTROVERSY  vAthout  actum,  605. 

who  to  furnish  papers  on  arguments  of,  606 

628. 
judgment  as  in  other  cases,  but  without  certain 

cosU,  606. 
judgment  roll,  how  constituted,  506. 
judgment  may  be  enforced  or  appealed  as  in 
an  action,  606. 
SU6P(£NA  DUCES,  party  to  action  to  produce  documents,  on  being  served 

with.  625  d. 
SUBSEQUENT  PLEADING,  meaning  of  the  term,  229  h. 

application  for  order,  when  first  refused,  613. 
SUBSTANTIAL  RIGHT,  what  is  meant  by  term.  486  c 
SUBSTITUTED  SERVICE  o/proeets.    See  Publication, 
SUBSTITUTION  of  attorney,  610. 
SUBSTITUTING  a  party,  in  cases  of  transfer  of  interest  pendente  lite,  96. 

when  ordered  in  case  of  two  or  more  claimants  of  one  subject- 
matter,  100,  101.    See  Interpleader. 
SUIT.    See  Action, 

pending,  defence  of,  212  & 
SUMMARY  PROCEEDINGS,  to  recover  possession  of  lands.    Appeals  from  jus- 
tice's decision  to  county  court,  83  6^  488  d 
injunction  to  restrain,  805/. 
provisions  of  revised  statutes  as  to  retained,  695. 
SUMMING  UP,  at  circuit,  one  counsel  only  allowed  to,  615. 
SUMMONS,  actions  to  be  commenced  by  service  of,  112. 
/ormq/^,  ordinarily,  112. 

after  discontinuance  of  action  in  justices'  courts  by  reason  of  title  com- 
ing in  question,  114/ 
when  served  without  copy  complaint^  117. 

by  publication,  126. 
in  penal  action,  116  «. 

by  or  against  party  in  representative  character,  115  a. 
in  action  against  a  county,  115  & 
notice  to  be  inserted  in,  115. 
service  of,  by  whom  it  may  be  served,  119. 
how  it  must  be  served,  120. 
out  of  the  State,  128  <x. 
on  corporation,  120,  121  6. 
on  foreign  corporation,  121  a. 
on  railroad  corporation,  120  h. 
on  minor  under  age  of  fourteen,  120. 

on  person  judicially  declared  to  be  of  unsound  mind,  ^„  120, 122  6,  e, 
in  other  cases,  120. 


u  to  tkepageJ] 


INDEX.  783 


SUMMONS— i«m<w  of^-eKmiinued, 
personal  Beryice,  122  d 
place  of  Beryiee,  128  a. 
time  of  Berrice,  128  6. 
on  day  of  town-meeting,  128  a 
on  election  day,  128  e, 
on  Sunday,  128  b, 
defective,  124^ 

party  Bubseribmg  may  fix  time  for  seryice,  120. 
by  publication,  when  ordered,  and  how  made,  124. 
oo  board  of  BUperrisorB,  124  e. 
on  the  people,  124  e. 
on  a  witness,  124  <L 
frand  in  service,  124  a. 
in  action  by  the  sheriff,  120  dL 
when  complete,  129. 
proof  of  service  of,  611, 180. 
effect  of  service,  to  confer  jarisdiction,  181. 
fee  for  service,  181  e,  dL 

volantsry  appearance  is  equivalent  to  persooal  service  o(  181. 
amendment  oi^  114  a. 
cannot  be  amended  of  course,  268  (. 
to  be  filed,  662. 

inprooeedings  against  heirs,  d^c,  of  deceased  judgment  debtors,  507. 
SUNDAY ,  when  reckoned  in  the  computation  of  time,  568  e, 

service  on,  is  irregular,  659  c,  128  b. 
SUPERIOR  COURT  of  Buffalo,  transfer  of  causes  from,  24  e, 
SUPERIOR  COURT  of  the  city  of  New  York,  junsdiction  of,  84,  84  a,  86  a,  6. 

of  transferred  suits,  89. 

transfer  of  causes  from,  to  supreme  court,  85,  87  /. 
transfer  of  causes  to,  from  supreme  court,  85,  89. 
inquest  in,  850  <2, 655. 

Eower  of,  to  order  production  of  documents,  87  5. 
as  concurrent  jurisdiction  with  United  States  courts  in  admi- 
ralty cases,  86  6. 
jurisdiction  cannot  be  conferred  on  by  fraud,  87  a. 
voluntary  appearance  confers  jurisdiction  on,  87  e. 
statutory  provisions,  regulating,  84  a. 
terms  of,  87,  89. 
special  terms  of,  how  held,  88. 
judges  of,  to  receive  no  fees,  88. 
judgment  of,  where  ffiven  and  how  pronounced,  88. 
crier  to  be  appointed,  88. 
to  consist  of  six  justices,  38. 
vacancies,  how  filled,  see  Laws  1859,  ch.  178. 
section  28  of  code  to  apply  to,  89. 
motions  in,  551/ 
rules  of,  652. 
notes  of  issue  in,  654. 
entry  of  order  in,  656. 

motion  for  judgment  on  pleadings  in  action  in,  655. 
SUPERSEDEAS,  to  discharge  from  custody,  887  «. 

order  for,  where  to  be  made,  654/ 
SUPERVISORS,  parties  to  actions  by  and  against,  88  a. 

service  of  process  on,  1 24  e, 
to  provide  rooms,  Ac,  29. 
SUPPLEMENTAL  pZeoJtna,  when  allowed,  272. 

eomplatnt,  action  may  be  continued  by,  96* 
SUPPLEMENTARY  proeeedinge,  provisions  as  to,  408. 

nature  of  the  proceeding,  404  a. 
jurisdiction,  405  a. 

to  what  cases  provision  applies,  405  b, 
assignee  may  take  proceedings,  405  e. 
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irhea  an  order  for  the  examination  of  the  judgment  debtor 

may  be  applied  for,  406  a. 
who  may  make  the  order,  406  «. 
requislteB  of  affidarit  to  obtain  order,  407  6. 
the  order,  the  person,  place,  and  time,  before  whom  and  at 

which  the  deotor  may  be  required  to  appear,  407  g. 
on  justices'  judgments,  407  /. 
service  of  the  order,  408  A 
objections  to  order,  408  6. 
efifeot  of  order  as  a  lien,  408  d 
examination  upon  order,  408  e,  524  e. 
discohtinnance  of  proceedings,  409  K 
against  debtor  of  judgment  debtor,  or  of  ihoee  having  property  belong- 
ing to  him^  410. 
order  to  examine  debtor,  410  & 
affidavit  to  obtain  order,  411  d 
proceedings  on  order,  411  e. 
witnesses,  how  required  to  appear  and  testify,  412. 
examinations  to  be  on  oath,  412. 

what  properly  may  be  ordered  to  be  applied  to  exeeution,  412. 
appoiotment  of  receiver,  414. 
prohibiting  transfer  of  property,  414. 
where  a  third  party  claims  property  alleged  to  be  the  property 

of  the  judgment  debtor,  416. 
where  the  alleged  debtor  to  judgment  debtor  denies  his  in- 
debtedness, 416. 
reference  may  be  ordered,  417. 
costs  of  proceedings  and  fees  to  witnesses,  418. 
disobeying  order,  418. 
SUPREME  COURT,  terms  of,  24* 

jurisdiction  of,  24  c 
general  tenm,  25. 
epecial  terme,  25. 

rooms,  attendants,  fuels,  dec,  to  be  provided  for,  29. 
transfer  to,  of  actions  from  superior  court  and  New  York  com- 
mon pleas,  and  superior  court  of  Buffalo,  24  6,  85. 
transfer  of  actions  from,  to  superior  court,  89. 
rules  of,  606. 

judges  to  frame  rules,  594. 
judges.    See  Judge. 

former  rules  of^  abrogated,  598. 

SURETIES,  to  justify  in  all  cases,  608. 

on  appeal  to  court  of  appeals  not  liable  on  dismissal  of  appeal,  475  a, 
bonus,  d^c,  of,  to  be  approyed  and  acknowledged,  608. 
cannot  be  sued  jointly  with  principal,  94  e» 
See  Bail,  Security, 
SURETY  BONDS,  actions  on,  justice  of  the  peace  has  jurisdiction  of,  42. 

See  Bonds, 
SURGEONS,  not  allowed  to  testify  to  certain  matters,  582  c 
SURPLUS  moneys,  how  disposed  of,  636. 

complaint  in  action  for,  159  g. 
SURROGATE,  appeals  from,  not  affected  by  the  second  part  of  the  code^  595. 
appeal  from,  628. 
examination  of  parties,  524  a. 
examination  of  witnesses  before^  524  e. 
appeals  from,  regulated,  628. 
costs  on,  454  0. 

proceedings  on  official  bond  of,  not  affected  by  the  code,  595. 

SURYIYINQ  PARTNER,  joinder  of,  as  defendant,  with  executors  of  deceased 

partner,  94  d. 
SWAMPS,  MARSHES,  ibc,  proceedings  for  draining  of,  not  affected  by  the  codCi 

595. 


it  lo  On  pagt-l  INDEX.  735 


T. 


TAXATION  ofcotU.    See  Ad/wttment. 

TEAM,  meaning  of  the  word,  400  e,  d,  «. 

TECHNICAL  DEFECT,  court  will  not  reverse  judgment  for,  271,  496,  473  b, 

See  JSrror  or  defect. 

TENANTS  holding  under  a  judgment  debtor,  506. 

See  Joint  debtorB,  <fcc. 

TENANT  FOR  LIFE,  interest  of,  how  calculated,  681  a»  640,  646. 
TENDER  after  action  brought,  456  g. 

answer  of,  216  6,  c, 
TERMS,  on  amendment,  269/,  287  A. 

on  giving  leave  to  answer  after  time  therefor  has  expired,  198  a. 
on  a  postponement^  447. 
of  eourt  of  appeals,  22. 

of  supreme  court,  circuit  courts,  and  courts  of  oyer  and  terminer,  24,  26. 
eztri^rdinary,  27,  590. 

appointment  of,  to  be  transmitted  to  secretary  of  state,  and  published,  28. 
of  superior  court,  88. 
of  New  York  common  pleas,  38. 
of  oounty  courts,  88. 
TESTIMONY  of  parties,  628. 
of  witnesses,  532, 

examination  to  perpetuate,  cannot  be  had  under  the  revised  stat- 
utes, 624  6. 
taking  by  commission,  688. 
conditionally,  546. 
by  consent,  548. 
THE  PEOPLE.    See  People, 

THEREBY  and  therefore,  meaning  of  the  terms,  146  a. 
THING  IN  ACTION,  what  may  be  assigned,  77, 77  a,  et  9eq, 

how  it  may  be  assigned,  78  e,  et  seq, 
assignment  of,  in  parcels,  80  e. 
re-assignment  of,  80/. 
who  is  an  assignor  of,  586.        , 
TIME  to  serve  complaint  after  demand,  117  c, 
to  answer  or  demur,  198. 
to  reply,  226. 

within  which  to  amend  of  course,  268. 
for  service  of  notic(>s,  Ac.,  561. 
for  notice  of  trial,  347,  561. 
for  appeal    See  Appeal, 
to  return  execution,  889. 
to  comply  with  conditional  order,  660  e. 
to  make  a  case,  667  6,  e. 

to  turn  case  into  special  verdict  or  exceptions,  618. 
to  serve  amendments  to  case  or  exceptions)  618. 
allegation  of,  in  pleading,  241  h,  248  d. 
how  computed^  558. 

if  last  day  be  Sunday,  658. 
on  notice  of  trial,  658  h,  661. 

Sunday  an  intermediate  da^,  is  to  be  included,  668  e, 
for  publication  of  legal  notices,  566. 
to  take  proceedings,  except  appeal,  may  be  enlarged,  656. 
additioncUf  how  computed^  672  e, 
double,  when  service  by  moil,  561. 
See  Jteatonable  titne. 
TIMES  for  commeneiHg  actions,  provisions  as  to,  applied  to  justices*  courts,  00. 

in  general,  63. 
objection  that  action  not  commenced  in  time  must  be  taken  by 
answer,  64. 
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TIMES  for  eommeneing  aetiont-^ofUinued, 

for  the  reeorery  of  reftl  prop«rty,  04 
other  than  to  recoyer  real  property,  69. 

general  proTisioDs  at  to,  7SL 

TITLE  ofaffidavit|667. 

of  action  not  changed  on  appeal,  462. 

need  not  be  set  forth  in  answer  to  action  to  recover  property  distrained 

damage  feasantf  25S. 
to  real  property,  justices  of  the  peace  have  no  jurisdiction  of  actions  inToW- 

ing,  48. 
when  it  comes  in  qnestion,  46  a»  427  a. 
answer  of  title  in  justices'  courts,  45. 
certificate  that  it  came  in  question,  49,  426. 
costs  when  it  comes  in  question,  426,  49. 
to  property  sold  on  execution,  894  A,  126. 
TORT,  may  be  waived  and  suit  brought  on  contract,  183  6. 

no  set-off  in  action  for,  220  g, 
TOWN  and  county  officers,  suits  by,  83  a, 

complaint  by,  141  d. 
TRADE-MARES,  injunction  to  restrain  infringement  of,  806  a.     * 
TRANSCRIPT  of  judgment  may  be  filed,  880. 

effect  of  filing  as  a  lien,  880. 

perfecting  an  appeal  and  giving  security  to  stay  proceedings 
does  not  prevent  respondent  from  filing,  880  c. 
of  juHice^  judgment,  49,  50. 
TRANSFER  of  proceedings  from  one  judge  to  another,  28,  556. 
of  eauaes  from  supreme  to  superior  court,  35. 

from  superior  to  supreme  court,  85,  87  /. 
from  mayors'  or  recorders'  court,  86. 
from  county  court  to  supreme  courts  82  c 
from  district  court  to  common  pleas,  659. 
of  property,  ^udge  may  order  judgment  debtor  to  give  undertaking 
not  to  make,  404. 
when  may  be  forbidden,  414. 
conferaion  of  judgment  is  not,  6091  • 
of  hearing  motion  or  order  to  show  cause,  556, 28. 
of  interest  not  to  abate  action,  96. 
of  papers  on  fU^  on  change  of  place  of  trial,  607. 
See  AmgnmenL 
TRANSITORY  ACTIONa    See  Zocal  and  transitory  actions. 
TREBLE  damages,  854  &    See  Damages. 
TRESPASS  on  real  property,  time  for  commencing  action  for,  69. 

provisions  of  revised  statutes  as  to,  not  affected  by  the 
code,  595. 
TRIAL,  definition  of,  845. 

what  is  a  trial,  845  6,  485  e,f 
place  of,  103, 845.    See  Place  of  trial. 
notice  of^  847. 

either  party  giving  notice  may  bring  on,  and  in  the  absence  of  adverse 

party  take  a  dismissal  of  the  complaint  or  a  verdict  or  judgment,  848. 

separate,  between  a  plaintiff  and  one  or  some  of  the  defendants,  may  be 

had,  848. 
copy  summons  and  pleadings  to  court  on,  852. 
amendments  at,  268  e. 
costs  on  postponement  of,  447. 
number  of  counsel  on,  615, 
discontinuance  on,  459  e. 

best  place  for  deciding  on  materiality  of  allegations,  245  i. 
notice  of,  either  party  may  give,  847. 
length  of,  847,  847  c,  561. 
in  New  York  common  pleas,  656. 
must  be  served  on  each  defendant  who  appears  separately,  and  by  a 

separate  attorney,  847  d, 
where  there  are  two  or  more  actions  between  the  same  parties,  847  e. 
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TRIAL — notice  of — eatUintted, 

must  state  plaiatiiTs  intention  to  take  an  inquest,  or  he  cannot  do  so, 

616. 
where  besides  the  issue  to  be  tried,  there  are  damages  to  be  assessed, 

847  ft 
when  defendant  notices  the  cause  for  trial,  and  he  seeks  relief  other 

than  a  dismissal  of  the  complaint  with  costs,  347  e. 
if  insufficient,  and  the  party  proceeds  to  trial,  and  in  the  absence 
of  the  other  part}r  obtains  a  verdict  or  judgment,  such  verdict  or 
judgment  will  be  irregular,  847  /. 
in  court  of  appeals,  602. 
before  referees,  862. 

either  party  ffiving,  may  bring  issue  to  trial,  348. 
cause  should  be  at  issue  as  to  all  defendants  before  noticed  for  trial, 

351  6,  e, 
court  to  be  furnished  with  copy  pleadings,  etc.,  362. 
proceedings  on  the  trial,  351  d 
examination  of  witnesses,  351  g. 
counsel  addressing  jury,  352  a. 
request  to  charge,  352  b. 
jury,  862  c. 
by  jury  J  how  waived,  360. 

by  the  court  of  the  question  o/faetf  decision  to  be  given  in  writing,  and  be 
filed  with  the  clerk  within  twenty  days,  860,  860  c. 
judgment  on  decision,  how  entered.  860  b. 
finding  of  judge  on,  what  to  contain,  360  c 
finding  by  judge  on,  to  be  treated  as  a  verdict  of  a  jury,  860  c. 
for  the  purpose  of  an  appeal,  either  party  may  except  to  a  decision  on 

a  matter  of  law  arising  on,  361. 
a  review  of  the  evidence  appearing  on,  how  obtained,  361. 
questions  of  law,  how  and  when  reviewed,  361. 
questions  of  fact,  how  and  when  reviewed,  361. 
by  referee,  863. 
before  a  justice  j  56  d. 
See  Notice  of  Trials  Postponement  of  THal,  New  Trials  Verdict. 
TROY,  recorder  of,  may  issue  order  in  supplementary  proceedings,  407  a. 
TRUST  COMPANY,  need  not  give  security  when  guardian,  630. 

accounts  of  deposits  with,  639. 
orders  to  draw  moneys  from,  689. 
TRUSTEE,  cause  of  action  against  defendant  as  trustee  cannot  be  united  with  a 
cause  of  action  against  him  personally,  255  g. 
may  be  sued  in  an  action  for  claims  arising  on  contract  and  by  operation 

of  law,  268. 
plaintiff  m^y  be  required  to  give  security  for  costs,  451. 
when  personally  liaole  for  costs,  451. 
security  on  appeal  by,  477. 

of  an  express  trust,  may  sue  without  joining  party  in  interest,  82. 
who  is  a  trustee  of  an  express  trust,  85/,  451  c. 
costs  in  an  action  by  or  against,  450. 
TURNKEY,  cannot  be  bail,  286  b. 
TURNPIKE  ROADS,  jurisdiction  of  county  courts  as  to,  81. 


u. 

UNCERTAIN.    See  Indefinite  and  uncertain. 
UNDERTAKING,  on  answer  of  title  in  justioes*  courts,  46. 

to  be  proved  or  acknowledged,  608. 

to  be  filed,  479,  666,  607. 

to  be  delivered  to  parties,  566. 

amendment  of,  266  e,  297  a,  b,  463/,  474  d,  678  6. 

47 
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UNDERTAKING— *(m/intt^€t 

action  on,  184  b.     See  Pennisnon  to  we, 
complaint  on,  184  h. 
See  Security. 
UNITED  STATES  COURTS,  provisions  of  code  as  to  liens  of  judgment  extend 

to  judgments  of,  S80  a. 
UNKNOWN  OWNERS,  moneys  of,  646. 

in  partition,  637. 
UNSOUND  MIND.     See  Persons  of  unsound  mind. 
USE  AND  OCCUPATION,  complaint  for,  184/. 

See  Hent. 
USURPING  office  or  franchise,  action  for,  673. 
USURY,  amendment  to  admit  defence  of,  193  a. 
defence  of,  216  d,  e,  198  a. 


V. 

VALUE,  allegation  of,  in  pleading,  248. 

VARIANCE,  not  to  be  deemed  material  unless  it  has  misled  the  adverse  party, 

260. 
instances  of  immaterial  variances,  261  b. 
immaterial,  amendment  of,  261. 
what  is  not  a,  262. 
in  justices'  courts,  61,  64/. 
See  Amendment,  Mistake. 
V  ENUE.     See  Place  of  trial. 

affidavits  to  change,  629. 
VERDICT,  general  and  special,  defined,  862. 
what  verdict  jury  may  render,  863. 
in  actions  to  recover  personal  properly,  363  a. 
part  lor  plaintiff  and  part  for  defendant,  363  6. 
fur  damages  exceeding  amount  claimed,  364  a, 
for  interest,  364  b. 

for  double  and  treble  damages,  364  d. 
severance  of  damages  on,  364  c. 
contingent  damages  on,  366  d, 
altering,  366  e. 
polling  jury,  as  to,  356/ 
special,  controls  general,  855. 
assessing  defendant's  damages,  866. 
subject  to  the  opinion  of  the  court,  857,  869  g. 
entry  of,  366. 

entry  of  judgment  on,  856,  859  g. 
special f  how  settled,  618. 

what  to  state,  852  e. 
calling  plaintiff,  before  delivery  of,  615. 
in  ejectment,  687  c. 
interest  on,  when  allowed,  442. 

county  judge  cannot  order  stay  of  proceedings  after,  663,  668  d 
may  be  amended,  268  d 
judge  may  entertain  motion  to  set  aside,  866. 
subject  to  opinion  of  the  court,  366,  467. 
death  of  party  after,  97. 
cures  defects  in  pleading,  190  dL 
VERIFICATION  of  pleadings,  when  necessary,  229. 

how  to  be  made,  229. 
when  it  may  be  omitted,  280. 

by  the  attorney  or  agent,  232. 
should  not  be  before  the  attorney  of  the  party,  233  e. 


iJi  to  the  page."]  INDEX.  739 

VERIFICATION  of  pleadings— cofitinmd. 

copy  of,  mtist  be  served  with  pleading,  236  cL 

out  of  State,  238  c. 

form  of,  by  party  to  action,  232. 

attorney  or  agent,  233. 
effect  of  omitting,  or  of  defect  in,  236. 
by  all  the  defendants  when  required,  236. 
when  corporation  is  a  party,  230. 
VESSELS,  proceedings  for  collection  of  demands  against,  not  affected  by  the 
code,  695. 
sale  of,  on  attachment,  321. 
See  Owner. 
VOID  ORDER,  661  e. 
VOLUNTARY  APPEARANCE,  131.     See  Appearance. 


w. 


WAIVER  of  irregularity  in  service  of  notice,  660/ 
of  irregularity  in  service  of  summons,  120  a. 
of  appeal  to  the  court  of  appeals,  what  deemed,  600. 
of  right  to  security  for  costs,  426/. 
of  costs  of  circuit,  437  g. 
of  defect  in  process,  181  /. 
of  dt-fence,  56  A,  200,  497  d. 

of  defect  in  verification  of  a  pleading,  236  d,  233  e. 
of  objection  to  a  complaint,  194  a. 

appointment  of  referee,  368  b. 
of  trial  b^  jary,  360. 
of  objection  to  jury,  361  e. 
of  objection  that  papers  not  folioed,  <&c.,  612. 
of  exceptions,  872  b. 

by  public  officer,  as  to  place  of  trial,  104  a. 
WARRANT,  under  act  abolishing  imprisonment  for  debt,  may  now  issue  in  all 

cases  prescribed  by  that  act^  275  a. 
of  fittorney,  given  before  July,  1848,  judgment  on,  666. 
of  attachment^  316.     See  Attachment. 
for  arrest  of  judgment  debtor,  403. 
WARRANTY.     See  FaUe  warranty. 

WASTE,  action  of,  abolished,  and  action  under  the  code  substituted,  682. 
WHEREBY,  meaning  of,  146  a. 
WIFE.     See  Husband  and  wifcj  Married  looman. 

of  assignor  of  chose  in  action  may  be  a  witness,  624  J. 
admissions  by,  624/,  g. 
WILL,  action  for  construction  of,  allowance  in  addition  to  costs,  439. 

of  real  estate,  validity  of,  may  be  determined  in  supreme  court,  24  c. 
See  Surrogate. 
WITHHELD  jooper*,  how  supplied,  664. 
WITNESS,  how  compelled  to  attend,  on  trial  by  referees,  868/ 

on  supplementary  proceedings,  412. 
not  entitled  to  counsel,  409  e. 
fees  of,  for  attendance,  41%  d. 
fees  to  a  party  to  the  action,  446  a,  623  g. 

allowance  to,  in  proceedinss  supplementary  to  the  execution,  418. 
punishment  of,  for  disobedience  to  orders  of  judge  or  referee,  418. 
change  of  place  of  trial  for  convenience  of,  108. 
See  Changing  place  of  trial. 

referee  cannot  be,  in  a  reference  before  him,  868  A. 
parties  to  action  may  be,  628,  632. 
interest  not  to  disqualify,  632. 
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WITNESS— tfonifnwed: 

co-plaintiff  or  co-defendant  maj  be  examined  aff,  628. 
examination  of  on  commission,  688. 

conditionally,  646. 
by  consent,  648. 
on  motion,  688 1. 

in  supplementary  proceedings,  412. 
in  surrogates*  courts,  624  c. 
on  trial  at  the  circuit,  616. 
physician  cannot  be,  in  certain  cases,  682  c. 
clergy  cannot  be,  as  to  confession,  682  b. 
metropolitan  police,  when  cannot  be  subpoenaed  as,  632  d, 
assignor  of  thing  in  action  may  be,  688. 
wife  of  assignor  may  be,  624/ 
wife  c%nnot  be,  agamst  husband,  624/,  ff. 
under  mechanics'  lien  law,  626  6. 
in  divorce  cases,  624  h,  642. 
WORK  and  gervieet,  complaint  for,  186  dL 
WRECKS,  jurisdiction  oi  county  court  as  to,  31. 
WRIT  of  ne  exeat,  when  it  may  issue,  274  b. 
of  injunction,  abolished,  801. 
of  nuisance,  abolished,  582. 
of  error,  abolished,  460. 

of  inquiry  of  damages.     See  Auensment  of  damages. 
WRITINGS.     See  Adminion^  Diseovertf  or  Inspection  of  617. 
WRITTEN  INSTRUMENT,  pleadings  in  action  on,  61,  152  f,  d. 

costs  in  action  for  construction  of,  439. 
WRONGFUL  ACT.     See  Death  by  wrmgful  act. 


ADDITIONAL  NOTES, 


CONTAINING  THE  DECISIONS  PUBLISHED  SINCE  THE  PRECEDING 

PORTION  OF  THE  WORK  WENT  TO  PRESS,  AND  BRINGING 

DOWN  THE  REPORTED  DECISIONS  TO 


MA.Y,    1860. 


Thefli0  addiUoDid  notes  contidn  the  decisioiiB  reported  In 

Vols.  18  and  19  New  York  Reports. 

"    28  and  29  Barbour's  Reports. 

"    8  and  9  and  part  of  10  Abbotf  s  Reports. 

"    2  and  8  Bosworth's  Reports. 

"    17  and  18  Howard's  Reports. 
Vol  1  HUton's  Reports. 


§  89  p.  18  c.  Add :  A  certiorari  is  a  special  proceeding.  {The 
People  V.  Stilwell,  19  N.  Y.  682.) 

§  IO9  p-  20«  The  courts  of  New  York  have  no  jarisdiction  of  actions 
between  citizens  of  another  State  for  purely  personal  torts,  as  assault  or 
false  imprisonment,  committed  within  the  jurisdiction  of  that  other 
State.     [Molony  v.  Dows,  8  Abb.  316.) 

§  11 9  sub.  S9  p.  22*  Leave  to  appeal  to  the  court  of  appeals  from  a 
judgment  of  the  New  York  common  pleas  in  an  action  commenced  in 
an  inferior  court,  will  only  be  granted  where  the  case  involves  great 
interests,  or  settles  a  principle  of  law  affecting  the  decision  of  numerous 
other  cases.  {Jackson  v.  Purchase,  1  Hilton,  357  ;  and  see  Palmer  v. 
Moeller,  9  Abb.  20,  note,) 

It  is  sufficient  if  the  application  for  leave  to  appeal  to  the  court  of 
appeals  under  this  section  is  made  and  heard  during  the  next  term  afVer 
judgment  was  entered  ;  and  though  the  court  do  not  decide  upon  the 
application  until  a  subsequent  term,  they  may  then  order  the  applica- 
tion to  be  allowed  and  the  order  entered  as  of  the  proper  term,  (ulapp 
v.  Graves,  0  Abb.  20.) 
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§  SO9  p.  SS  b.  Connty  coarts  liave  no  jurisdiction  to  Appoint  11 
receiver  of  a  religious  corporatioo,  but  only  the  spi^cial  jurisdiction  for- 
merly vested  in  the  chancellor,  to  dir*{ct  the  application  by  the  corpora- 
tion itself  of  the  proceeds  of  a  sale  of  real  esiute.  (  Wheaton  v.  (/cUeSy 
18  N.  Y.  89rt.) 

§  SS)  sub.  S)  p.  S6«  The  New  York  common  pleas  h^s  juriadiction 
of  all  actions  against  the  corporation  of  the  city  of  New  York  upon  any 
cause  of  action  whatever.  {HarUm  R.  B.  Co.  v.  Metro,  Police  Commri^ 
1  Hilton,  662.) 

To  enable  a  non-nsident  plaintiff  to  maintain  an  action  in  the  New 
York  common  pleas  against  a  foreign  corporation,  it  must  appear  either 
(1)  that  the  action  is  upon  contract  made,  executed,  or  delivered  in  thb 
State,  or  (2)  that  the  cause  of  action  arose  in  this  State,  or -(3)  that  the 
subject  of  the  Hction  is  situate  in  this  State.  {Harriott  v.  New  Jersey 
R,  JR.  Co,,  8  Abb.  284  ;  and  see  supplemental  note  to  section  427  post.) 

§  Sly  p.  4S  ^.  A  justice  cannot  sit  in  a  cause  to  which  a  corpora- 
tion is  a  party,  if  he  be  related  to  a  stockholder  in  such  corporation. 
The  defendant  may  prove  the  existence  of  such  relationship,  although 
there  is  no  plea  to  the  jurisdiction  of  the  justice  ;  or  he  may  answer  set- 
ting up  the  fact  to  be  proved,  in  order  to  deprive  the  justice  of  jurisdic- 
tion.    {Place  V.  Butternuts  Woolen  Man.  Co.,  28  Barb.  503.) 

§  55,  p.  45*  The  title  to  land  does  not  come  in  question  in  a  suit 
to  recover  a  tax  paid  by  mistake  by  the  plaintiff  on  a  lot  of  the  defend- 
ant's, the  defendant's  title  to  the  lot  not  being  disputed  on  the  trial. 
{Nixon  v.  Jenkins,  1  Hilton,  318.) 

§  CI9  p.  54  b.  Notwithstanding  the  defendant  in  a  suit  before  a 
justice  of  tne  peace  fails  to  appear  at  the  trial,  the  plaintiff  must  estab- 
lish his  CHUse  of  action  by  legal  evidence.  {Perkins  v.  Stebbins,  29 
Barb.  523.) 

§  64)  p.  55  a.  In  an  action  for  false  imprisonment,  it  is  improper 
for  the  justice  to  allow  an  amendment  of  the  complaint  by  adding  a 
count  for  malicious  prosecution,  afler  the  plaintiff  has  rested  his  case 
and  failed  to  sustain  his  action  in  the  original  form.  {Wdldkeim  v. 
Sichel,  1  Hilton,  45  ) 

The  refusal  of  a  justice  to  allow  an  amendment  of  a  pleading,  if  in 
any  case  a  ground  of  appeal,  can  only  be  so  when  no  injustice  would 
result  from  granting  th^  application.     {Tattersall  v.  Mass,  1  Hilton,  56.) 

§  (4)  p.  57*  An  attorney  at  law,  or  any  other  person  who  is  depu- 
tized by  a  justice  of  the  peace  to  serve  and  does  serve  the  summons  in 
the  action,  is  prohibited  from  acting  as  counsel  on  the  trial,  by  the  stat- 
ute which  forbids  a  constable  who  f^erves  the  original  or  jury  process 
from  acting  as  counsel  at  the  trial.     {Knight  v.  Odtll,  18  How.  279.) 

§  C89  p.  CO*  A  transcript  of  a  justice'8  judgment  may  be  tnken 
and  filed  with  the  county  cleric,  although  the  judgment  be  for  an  amount 
less  that  $25.     {Candee  v.  Oundelsheimer,  17  How.  434  ;  8  Abb.  435.) 

After  filing  transcripts  of  judgments  of  a  justice's  court,  the  county 
court  has  such  a  control  over  the  judgments  as  to  enable  it  to  ordrr 
aet-off  between  them.  {Hayden  v.  McDermott,  9  Abb.  14 ;  and  see 
Lyon  V.  Manly,  18  How.  267.) 
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§  71)  p-  C2  o.  After  the  filing  of  a  traoscript  of  a  justice's  judg- 
ment,  it  oecomes  a  judgment  of  the  county  court,  and  an  action  will  not 
lie  upon  it  without  leave  of  the  county  court.  (Lyon  v.  Manly,  18 
flow.  267.) 

The  code,  in  prohibiting  the  bringing  of  an  Action  in  the  same  county 
upon  a  justice's  judgment  within  five  years  after  its  rendition,  does  not 
prevent  the  use  of  such  a  judgment  as  a  defence,  set-off,  or  counter- 
claim {Wells  V.  ffenskaw,  3  Bosw.  625),  especially  by  an  assignee 
thereof.     {Clark  v.  Story,  29  Barb.  296.) 

§  72)  p.  C2«  An  order  for  the  trial  of  a  question  of  fact  by  a  jury 
roust  be  made  before  the  cause  has  been  actually  tried  by  the  court. 
{O'Brien  v.  Bowes,  10  Abb.  1U6.)  SembU,  the  motiou  for  the  order 
cannot  be  made  after  ten  days  after  issue  joined,  but  the  court  may,  of 
its  own  motion,  at  any  time  before  an  actual  trial  has  been  had,  order  a 
trial  by  jury  {id.,  and  Rule  83).  And  where  an  action  properly  triable 
by  the  court  without  a  jury  was  regularly  brought  to  trial  and  tried  by 
the  court,  it  was  held  that  the  court  could  not,  after  all  the  evidence 
was  closed  and  the  case  submitted,  order  a  trial  of  a  question  of  fact 
by  a  jury.    The  judge  must  determine  the  whole  case.     {Id.) 

§  7S9  p.  63*  Where  it  appears  on  the  face  of  the  complaint  that 
the  period  of  limitation  has  elapsed,  the  defendant  cannot  demur  for  that 
cause,  but  must  set  up  the  statute  in  bar.  {Vborhies  v.  Voorhies,  24 
Barb.  150.) 

Under  this  section,  the  new  promise,  not  the  original  contract,  is 
deemed  the  cause  of  action.  ( Van  Allen  v.  Feltz,  9  Abb.  277 ;  Win- 
ehell  V.  Bieks,  18  N.  Y.  560.)  Where  a  party  relies  upon  the  presump- 
tion of  payment  arising  from  lapse  of  time,  the  proper  mode  of  making 
the  defence  is  to  allege  payment  in  his  answer.  (AT.  7*.  Life  Ins,  Co,  v. 
Covert,  29  Barb.  436.) 

§  M9  P'  M*  '^^^  section  applies  to  judgments  of  the  marine  and 
justices'  courts.     {Delavan  v.  Florence,  9  Abb.  277  note.) 

§  91 9  p.  70*  A  debt  of  an  administrator  for  which  a  judgment  has 
been  recovered,  is  regarded  as  a  simple  ^n tract  debt,  and  must  be  pros- 
ecuted within  six  years.    {Ball  v.  Miller,  17  How.  300«) 

§  VI ^  p.  71*  Between  pledgor  and  pledgee,  a  cause  of  action  for  an 
accounting  and  redemption  of  a  pledge  accrues,  and  the  statute  of  lim- 
itations attaches  at  the  time  when  the  pledgor  is  entitled  to  redeem  the 
pledge.     {Roberts  v.  Sykes,  8  Abb.  345.) 

§  IM9  p*  7S«  The  absence  of  one  joint  debtor  from  the  State,  sus- 
pends the  running  of  the  statute  of  limitations  against  him,  although 
his  co-debtor  has  remained  within  the  State.  {Denny  v.  Smith,  18 
N,  Y.  567.) 

§  110,  p.  75  b.  The  case  of  Beid  v.  McNauyhton,  16  Barb.  168, 
was  reversed  on  appeal ;  see  18  N.  Y.,  559,  560,  Winchell  v.  Hicks, 

No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or 
continuing  contract  to  take  a  case  out  of  the  operation  of  the  statute  of 
limitations,  unless  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby.    {Hope  v.  Bogart,  1  Hilton,  543.) 
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The  new  promise,  not  the  original  contract,  is  the  caose  of  action. 
(  Van  Alen  v.  Feltz,  9  Abb.  277  ;   Winckell  v.  Hickiy  18  N,  Y.  660.J 

A  joint  and  several  promissory  note  made  by  a  principal  and  three 
sureties,  becMme  due  before  the  code  took  effect.  Five  years  afterwards 
the  holder  calling  on  two  of  the  sureties  for  payment,  was  referred  by 
them  to  the  principal,  who  was  informed  of  such  reference  and  made  a 
payment ;  held  such  an  acknowledgment  of  liability  as  to  arrest  the 
running  of  the  statute  against  those  two  sureties.  Neither  the  acknowl- 
edgment nor  the  payment  affected  the  right  of  the  third  surety,  who 
look  no  part  in  the  transaction.     (  Winckell  ^r.  Hicks,  18  N.  Y.  558.) 

§  III9  p.  7C.6.  A  stockholder  in  a  corporation  is  a  party  to  a  suit 
brought  against  such  corporation.  (Place  v.  Butternuts  Woolen  Manuf. 
Co.,  28  Barb.  603.) 

Same  section,  p.  77*  What  may  or  may  not  he  assigned.  Where 
an  insurance  policy  contained  a  condition  declaring  that  policies  sub- 
scribed by  the  insurers  should  not  be  assignable,  before  or  after  a  loss, 
without  Uieir  consent,  indorsed  thereon,  and  that  in  case  of  assignment 
without  such  consent,  whether  of  the  whole  policy  or  of  any  interest  in  it, 
the  liability  of  the  assurers  in  virtue  of  such  policy  should  thenceforth  cease, 
is  to  be  construed  to  mesn  their  liability  as  insurers  for  losses  to  accrue 
thereafter,  and  not  for  losses  which  had  already  occurred.  If  af^era  loss 
has  occurred,  the  assured  by  deed  of  assignment  sells,  assigns,  and  trans- 
fers to  another  the  debt,  demand,  and  right  of  action  which  had  accrued 
to  him  in  consequence  of  a  loss,  the  contract  to  insure  in  future,  will 
not  pass  by  the  assignment ;  but  the  right  of  action  for  the  debt  or 
demand  will  pa«s  to  the  assignee,  who  may  sue  thereon.  (C&artney  y, 
N.  Y.  City  Ins.  Co,,  28  Barb.  116  ) 

Assignees  for  the  benefit  of  creditors  cannot  assign  a  claim  due  to 
jliem,  as  trustees,  to  a  tliird  person  to  collect  the  claim  and  appropriate 
the  proceeds  in  accordance  with  the  provisions  of  the  original  assign- 
ment. The  assignment  devolves  a  personal  tru-t  on  the  assi^ees,  which 
they  cannot  thus  deh gate  to  others.  Nor  does  it  help  such  an  assign- 
ment that  the  cestui  que  trusts  under  the  original  assignment,  who  will 
probably  absorb  the  entire  proceed^  have  joined  in  the  assignment  of  the 
claim,  and  assented  thereto,  unless  all  the  creditors  of  the  oiiginal  debtor 
have  joined  therein.    {Small  v.  Ludlow,  I  Hilton,  189.) 

Whether  a  married  woman  could,  prior  to  the  law  of  April,  1860, 
without  the  concurrence  of  her  husband,  assign  a  claim  for  damages  for  a 
tort— conversion  of  personal  propeitv — query,  (Sherman  v.  Elder,  1 
Hilton,  178.) 

A  right  of  action  for  money  lost  in  gaming  is  not  assignable.  (Meech 
V.  /Sooner,  19  N.Y.  26.) 

Indian  annuities  granted  by  the  government  of  the  United  States  are 
not  as:*ignable  (6  Opin.  Att  Gen'l.  285);  nor  is  a  contract  with  the  United 
States  government.     (5  id,  502  ;  7  id,  683.) 

Whether  a  claim  for  a  balance  of  account  on  a  settlement  of  partner- 
ship affairs  is  assignable,  query,     (Spring  v.  Baker,  1  Hilton,  52t5.) 

A  riglit  of  action  against  a  vender  of  land  for  fraudulent  representa- 
tions as  to  an  incumbrance  survives  to  personal  representatives ;  and  there* 
iore^semble,  it  is  assignable.     (Haight  v.  Hoyt,  19  N.  Y.  464.) 
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§  III9  p.  80  ^.  As  to  assigning  part  of  a  bill  of  exchange,  see  Haw- 
kins V.  Gardner,  12  Mod.  213;  Hawkins  v.  Card}*,  L'd  Raym.  860; 
Carth.  466. 

JTow  a  chose  in  action  may  he  assigned.  The  defendant  made  and 
signed  an  order  as  follows :  ^'  Messrs.  F.  <fe  L.  pay  J.  L.  or  order  $68  in 
such  furniture  as  be  may  select,  and  charge  same  to  my  account  for  value 
received  "  On  the  back  of  this  order  J.  L.  wrote  :  *'  Pay  to  H.  L.;"  and 
signed  his  name  thereto ;  held  that  the  endorsement  invested  H.  L.  with 
all  the  rights  of  J.  L.,  and  entitled  bim  to  sue  on  said  order.  {Lenz  v. 
Janseuy  18  How.  265.) 

A  written  instrument  for  the  payment  of  money  upon  a  contingency, 
may  be  transferred  by  delivery  merely,  although  drawn  payable  "  to  or- 
der." Such  an  instrument  is  not  negotiable,  and  no  indorsement  is  requis- 
ite to  transfer  the  title.  A  delivery  with  intent  to  vest  in  the  party  all 
the  payee's  interest  in  jt  is  sufficient     {Lofttis  v.  Clark,  1  Hilton,  310.) 

Who  is  the  real  party  in  interest.  A  plaintiff  who  has  an  absolute 
right  to  the  money  due  on  a  note,  and  to  receive  and  appropriate  it  to  his 
own  use  when  recovered,  is  the  realpaity  in  interest,  although  the  payee 
of  the  note  may  be  interested  in  the  event  of  the  suit,  in  such  wise  that 
if  the  note  be  not  collected  he  will  not  receive  any  thing  as  its  price,  or 
by  reason  of  his  indorsement  and  sale  of  it.  {Cummings  Y.MorriSy  8 
B08W.  660.) 

A  plaintiff  who  sues  as  the  assignee  of  a  cause  of  action  in  which  he 
has  no  interest  at  the  time  of  suit  brought,  cannot  maintain  his  action 
by  purchasing,  after  issue  joined,  the  cause  of  action  described 
in  his  complaint    {Oarrigue  v.  Loescher,  3  Bosw.  579.) 

A  written  instrument  whereby  the  defendant  promised  "  to  pay  V.  C. 
as  executive  agent  of  the  company,  Bureau  G.  G  ^  Co.,  the  sum  of  IsOOO," 
is  legally  payable  to  the  company  represented  by  V.  C.  and  not  to  V.  C^ 
the  agent ;  and  V.  0.  cannot  maintain  an  action  in  his  own  name  on  such 
an  instrument     {Considerant  v.  Brisbane,  2  Bosw.  471.) 

Where  an  action  was  brought  by  an  assignee  of  the  original  creditor, 
and  the  evidence  showed  that  another  person  was  to  share  in  the  pro- 
ceeds of  the  judgment,  held  that  the  complaint  should  have  been  dismis- 
sed, although  the  assignment  to  the  plaintiff  was  in  writing  and  under 
seal.     {Levmndo  v.  Dunham,  1  Hilton,  114.) 

Effect  of  assignment  on  the  character  of  the  claim  :  A  cause  of  action 
originally  within  the  exceptions  of  the  act  of  1831,  to  abolish  imprison- 
ment for  debt,  does  not  lose  that  character  by  being  assigned  to  a  third 
person  {King  v.  Kir  by,  28  Barb.  49) ;  and  the  assignee  of  such  a  cause 
<f  action  may  institute  proceedings  thereon  for  the  arrest  and  imprison- 
ment of  the  judgment  debtor,     (/rf.) 

Where  tne  plaintiff  on  trial  of  a  cause  at  the  circuit  settled  with  one 
defendant  under  a  written  agreement,  by  which  he  was  to  take  judgment 
in  the  action,  which  the  defendant  agreed  to  pay  on  certiun  conditions, 
and  subsequently  plaintiff  sold  the  judgment  subject  to  such  agreement, 
and  the  assignee  brought  an  action  i^ainst  the  defendant,  on  the  ground 
of  deceit  and  fraud  in  making  the  agreement, — held  on  demurrer  that  the 
action  could  not  be  mnintained.     The  assignment  of  the  judgment  was 
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an  affinnance  of  it  by  the  plaintiff  therein,  and  might  have  left  in  him  the 
right  of  action  for  toe  fmad;  but  the  assignment  of  the  judgment  did  not 
CHrrj  with  it  Buch  right  of  action.  {Bont  v.  Baldwin^  17  How.  285 ;  8 
Abb.  851.) 

Parol  proof  to  explain  assignment.  An  assignment  of  a  judgment 
absolute  in  form,  may  be  shown  to  have  been  made  and  received  as 
security  for  loans.  (Storer  v.  Coej  2  Bosw.  662,  and  stte  Ztewando  r. 
Dunham,  1  Hilton,  114.) 

§  112}  p.  82  6.  Where  the  assignee  of  a  judgment  purchased  it  in  good 
fMith,  reiving  on  the  statement  of  the  defendant,  that  no  part  of  it  had 
been  paid,  when  in  fact  a  payment  had  been  made  by  the  defendant  to 
the  plaintiff  before  the  assignment,  held,  that  the  defendant  could  not  as 
asfainst  the  assignee  set  up  such  payment  as  a  discharge  of  so  much  of 
of  the  judgment     {Roe  v.  Latoser,  18  How.  23.) 

An  assignee  takes  the  demand  subject  to  all  equities  existing  between 
the  parties  to  the  contract.  A  defendant  may  avail  himself  or  any  de- 
fence which  he  might  have  interposed  before  the  assignment.  (  Western 
Ek  V.  Shertffood,  29  Barb.  383.) 

§  1189  p.  82.  A  deputy  sheriff  holding  an  execution  took  a  bond  run- 
ning  to  his  principal,  conditioned  to  indemnify  the  latter  and  all  per- 
sons assisting  him  in  the  premises, — held  an  action  would  lie  in  the  name 
of  the  sheriff  for  the  benefit  of  the  deputy,  without  any  assi^ment  of 
the  cause  of  action  by  the  latter.    {Stillwell  Y.ffurlbert^  18 IM.  Y.  374.) 

Same  section,  p.  8S  c.  It  seems  by  recent  action  of  thn  New  York 
common  pleas,  that  they  now  follow  the  rule  as  laid  down  in  Mayor  of 
N.  r.v.  Doody,  4  Abb.  121. 

Same  section,  p.  85/.  An  auctioneer  may  ^^ue  in  his  own  name  to  re- 
cover of  a  purchaser  his  fee  for  selling.    (Muller  v.  Maxwell,  2  Bosw.  355.) 

Same  section,  p.  86  h.  An  action  for  a  penalty  under  sections  13 
and  14  of  the  act  to  suppress  intemperance,  passed  April,  1857,  is 
properly  brought  in  the  name  of  the  Board  of  Commissioners  of  Excise. 
{Halt  V.  Benson,  18  llow.  302.) 

A  common  informer  cannot  maintain  an  action  on  a  statute  unless 
power  be  giv^  him  for  that  purpose.  {Seward  v.  Beach,  29  Barb. 
239.) 

Same  section,  p.  86  e.  Receivers  appointed  in  other  States  may  sua 
as  such  in  the  courts  of  this  State.    (Bunk  v.  St.  John,  29  Barb.  585.) 

Actions  on  behalf  of  the  United  States  are  to  be  brought  in  the  name 
of  the  United  Spates — not  of  any  public  oflSc(»r.     (7  Opin.  Att  Gen.  50.) 

§  III9  p.  87.  Husband  and  wife  cannot  maintain  an  action  in  their 
joint  names  to  recover  for  the  conversion  of  the  sep  irate  property  of  the 
wife.  In  such  a  case  the  wife  must  sue  alone.  {Ackley  v.  Tarhox,  29 
Barb.  512.) 

See  the  law  passed  April,  1 860,  to  secure  married  women  their  prop- 
erty and  earnings,  and  see  Sherman  v.  Elder,  1  Hilton,  476. 

§  115)  p.  89«  It  seems  that  there  is  no  authority  for  the  appoint- 
ment of  a  guardian  for  an  infant  for  the  purpose  of  a  snbmission  of  a 
controversy  without  action.    {Fisher  v.  Stilson,  9  Abb.  33.) 
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§  IIC9  p.  M«  A  guardian  cbd  litem  is  a  species  of  attorney  whose 
duty  it  is  to  prosecute  for  the  infant's  rights,  and  to  bring  those  right& 
directly  under  the  notice  of  the  court.  (Knickerbocker  v.  DeFreest,  2 . 
Paige,  304.)  He  can  do  nothing  to  the  injury  of  the  infant,  and  cannot 
compromise  or  settle  his  suit  (Miles  v.  Kaigler,  10  Yerg.  (Tenn.)  R.  10), 
and  a  payment  to  him  is  not  satisfaction  unless  ratified  by  the  infant  at 
majority.  (Allen  v.  Rountree^  1  Speers  (S.  C.)  R.  80.)  He  is  not  a 
party  to  the  suit,  and  his  duty  ends  with  the  final  judgment  therein. 

iBroton  v.  HuU,  16  T.  R.  673  ;  Jarme  v.  Boyd,  5  Porter  (Ala.)  R.  388  ; 
^arrin  y.  Hatfield,  Court  of  Appeals,  Dec.  1852,  Selden's  Notes.)  The 
reason  of  his  appointment  is  that  there  may  be  a  responsible  person 
before  the  court,  accountable  for  the  cost^.  (The  People  v.  N,  Y.  Com, 
Pleas,  11  Wend.  166.)  Being  liable  for  the  costs  (Leopold  y,  Meyer,  10 
Abb.  41 ;  Code  §§  316,  115),  he  is  not  compelled  to  incur  any  liability 
other  than  for  the  costs  of  the  adverse  party,  and  for  these  he  has  a 
remedy  over  against  the  estate  of  the  infant.  He  is  entitled  to  have 
any  expenses  necessarily  incurred  by  him  in  the  action,  reimbursed  out 
of  the  proceeds  recovered  in  such  action  ;  but  his  application  for  such 
reimbm'sement  must  be  mHde  before  the  fund  has  been  parted  with  by 
the  attorney  to  the  plaintiff,  and  therefore  where  a  recovery  was  had 
and  the  money  had  been  paid  over  by  the  plaintiff's  attorney  to  the 
infant  plaintiff  without  notice  of  any  claim  of  the  guardian,  held  that 
the  attorney  was  not  liable  to  reimburse  the  guardian  expenses  incurred 
by  him.    (Id.) 

A  person  cannot  be  appointed  gunrdian  ctd  litem  ag^iinst  his  con- 
sent.    (Id.) 

§  117«  p.  Mt  Where  the  owner  in  fee  of  demised  premises  dies 
inteatate  during  the  term,  one  of  his  heirs  at  law  can  sue  alone  to 
recover  his  aliquot  part  of  rent  accruing  subsequent  to  the  intestate's 
decease.  (Jones  v.  Felch,  3  Boi^w.  63.)  It  is  well  settled  that  tenants 
in  common  of  a  reversion  of  land  upon  lease  may  sue  for  the  rent  either 
jointly  or  separately.     (Id.) 

Tenants  in  common  of  a  chattel  must  join  in  an  action  for  its  con- 
Tension.  K  they  do  not,  and  the  defendant  does  not  object  by  answer 
or  demurrer,  he  cannot  at  the  trial  defeat  .a  recovery.  The  darnage:i 
will  be  apportioned,  and  the  plaintiff  may  recover  for  his'interest;  and 
when  afterwards  the  other  tenant  sues  to  recover  for  bis  interest,  the 
defendant  cannot  raise  the  objection  of  the  non-joinder  of  his  co-tenant. 
(1  Chit  PI.  66 ;  1  T.  R.  279 ;  5  Hill,  69,  note.)  When  tenanU  in 
common  of  a  chattel  have  united  in  an  action  for  its  conversion,  one  of 
them  cannot  release,  discharge  or  settle  the  action  so  as  to  defeat  the 
rights  of  the  other  to  proceed  and  recover  his  portion  of  the  damages. 
(Sock  V.  Keneda,  29  Barb.  120.)  How  the  action  may  be  proceeded 
with,  see  note  to  §  121,  post. 

§  II89  p.  92  a.  Where  it  is  sought  in  a  creditor's  suit  to  reach  real 
estate  fraudulently  conveyed  by  the  judgment  debtor,  the  owner  of  the 
property  de  facto  at  the  commencement  of  the  action,  must  be  made  a 
party.  Thus,  where  in  a  creditor's  suit  it  appeai'ed  the  judgment  debtor 
had  conveyed  the  property  to  J.  G.  M.,  and  the  latter  had  conveyed  it 
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to  G.  before  tbe  commeDcement  of  the  action .  it  was  held  that  6.  was  a 
necessary  party.     {Sage  v.  Mother^  28  Barb.  287.) 

In  an  action  in  the  nature  of  a  creditor's  sait  t)  set  aside  conTey- 
ances  of  real  estate  made  by  a  jadgment  debtor  to  one  defendant,  and  a 
subsequent  conveyance  of  sach  property  by  said  defendant  to  another 
defendant,  the  judgment  debtor  is  a  necessary  party.  {Shaver  y.  Brain- 
ard,  29  Barb.  25.) 

A  complaint  by  a  judgment  creditor  to  set  aside,  as  fraudulent  and 
void,  several  and  separate  conveyaoces  of  real  estate  made  to  different 
grantees  by  the  judgment  debtor,  so  that  the  plMintiif  can  satisfy  his 
jadgment  out  of  such  property,  contains  but  one  cause  of  action,  and  the 
several  grantees  are  proper  parties  defendant.  {Jacot  v.  Boyle,  18 
How.  106  ) 

In  an  action  to  set  aside  an  award  of  arbitrators,  the  arbitrators  need 
not  be  made  defendants.     {Knowlton  v.  MickUe^  29  Barb.  470.) 

Persons  giving  credit  to  a  firm  supposed  to  consist  of  five  persons, 
without  any  know le<lge  of  two  other  partners,  in  the  absence  of  any 
allegation  or  proof  that  the  connection  of  those  two  with  the  firm  w^ts 
notorious,  or  was  in  any  way  disclosed,  have  the  right,  but  are  not 
bound,  to  sue  all  the  partners.   {Brown  v.  Birdeall,  29  Barb.  549.) 

In  foreclosing  a  purchase-money  mortgage,  the  wife  of  the  mort- 
gagor is  a  necessary  party.     {Milh  v.  Van  Voorhis^  10  Abb.  162.) 

In  an  action  to  charge  stockholders  peisonally  with  debts  of  their 
corporation,  judgment  creditors  of  the  corporation  are  not  proper  par- 
ties defendant  without  showing  why  they  were  not  made  parties  plaintiff. 
{Toung  v.  N,  Y,  and  Liverpool  Steamship  Co.^  10  Abb.  229.) 

§  119)  p.  95t  It  is  the  right  of  a  party  who  is  sued  to  require  that 
any  other  person  jointly  liable  with  him  shall  be  made  a  co-defendant 
(  Woonter  v.  Chamberlin,  28  Barb.  602.)  But  where  joint  debtors  t^eside 
in  different  States,  they  may  be  »ued  separately  in  the  States  having; 
jurisdiction  of  their  respective  persons  or  property.  {Brown  v.  Birdsali, 
29  Barb.  649.) 

A  creditor  cannot  maintain  an  action  on  his  own  behalf  alone  to  f^t 
aside  an  as^^ignment  f  »r  the  benefit  of  creditora,  made  contrary  to  the 
statute  respecting  limited  partnerships.  He  must  sue  for  the  benefit  of 
himself  and  the  other  creditors.  Where,  in  such  a  case,  a  creditor  sues 
the  assignee  for  himself  alono,  the  assignee  may  make  the  objection  for 
the  first  time  on  the  trial.     {Green  v.  Breck^  10  Abb.  42.) 

The  words  "  tho.'^e  who  are  united  in  interest,"  in  this  section,  refer 
to  such  cases  as  those  of  joint-tenants,  co-trustees,  partners,  joint-owners, 
or  joint-contractors  simply,  where  in  fact  a  separate  judgment  in  favor 
of  one  of  them  would  not  be  proper  on  the  case  as  btated  in  the  com* 
plaint.     {Jones  v.  Felch,  8  Bosw.  66.) 

§  121 9  p.  97t  When,  pending  an  action,  the  whole  interest  of  the 
plaintiff  has  been  transferred  to  a  third  person,  the  court,  on  the  appli- 
cation of  buch  thiid  person,  may  allow  him  to  be  substituted  as  plaintiff. 
{Banks  V.  Maker,  2  JBosw.  690.)  Although  the  original  plaintiff  sues 
as  the  receiver  of  a  bank,  and  his  appointment  as  receiver  is  put  in  issue, 
the  couct,  on  a  motion  to  substitute  the  transferee  of  the  receiver's  inter- 
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est,  will  not  try  such  issue :  that  can  only  be  done  on  the  trial  of  the 
cause  (id.) ;  nor  will  the  court  on  such  a  motion  consider  the  objection 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  (Id.)  Where  one  of  two  plaintiff's  in  an  action  for  the  conver- 
sion of  a  chattel  of  which  they  were  joint  owners,  settles  the  action 
witbont  the  consent  of  the  other,  and  executes  a  release  to  that  effect,  it 
seems  the  action  may  proceed  in  the  name  of  both  plaintiffs  for  the  ben- 
efit of  the  one  who  has  not  released,  or  an  amendment  can  be  made 
striking  out  the  name  of  the  other.     {Gock  v.  Keneda,  29  Barb.  120.) 

A  plaintiff  suin^  as  special  receiver  having  died  pending  the  action, 
his  successor  was  allowed  to  continue  the  action  by  supplemental  com- 
plaint.    {Palmer  v.  Murray ^  18  How.  646.) 

§  122$  p.  101*  Whenever  it  appears  that  a  complete  determination 
of  the  controversy  cannot  be  had  without  the  presence  of  other  parties, 
it  is  the  imperative  duty  of  the  court  to  cause  the  proper  parties  to  be 
brought  in.  (Shaver  v.  Brainardy  29  Barb.  25.)  Although  such  par- 
ties may  be  non-residents  (Siurtevant  v.  Brewer ^  17  How.  671 ;  9  Abb. 
414.)  Semble,  where  parties  are  ordered  to  be  brought  in,  and  the 
cause  stands  over  in  consequence,  the'  defendant  is  not  entitled  to  any 
costs; — he  should  have  demurred.     (Mitckel  v.  Bailey.  8  Madd.  61.) 

In  an  action  commenced  in  the  Superior  Court  of  New  York  city  to 
recover  of  defendants  moneys  deposited  with  them  by  plaintiff's  assign- 
ors, the  defendants  showed  that  after  the  action  was  commenced,  they 
had  been  served  with  an  attachment  in  another  action,  by  third  parties 
claiming  the  fund,  and  that  there  was  also  another  suit  pending  in  the 
Supreme  Court  by  claimants  on  behalf  of  creditors  seeking  to  set  aside 
the  assignment  which  was  the  ground  of  the  plaintiff's  claim  in  this 
action  in  the  Superior  Court,  held  that  the  defendants  were  entitled  to 
interplead,  and  have  the  claimants,  the  plaintiffs  in  the  action  in  the 
Supreme  Court,  substituted  as  defendants.  (  Wilson  v.  Duncan^  8  Abb. 
854.) 

The  holder  of  a  fund  being  sued  by  two  parties  bavins  conflicting 
claims  thereto,  brought  the  fund  into  court,  and  was  discharged  from 
litigation  pursuant  to  this  section.  There  was  no  formal  substitution  of 
either  claimant  as  defendant ;  but  a  reference  was  ordered  to  ascertain 
the  facts,  and  upon  the  coming  in  of  the  report,  the  fund  was  awarded  ; 
held  that  this  was  a  finsl  determination  equivalent  to  a  judgment,  from 
which  an  appeal  would  lie,  to  the  Court  of  Appeals,  although  no  excep- 
tion was  taken.     {Kirhy  v.  Fitzpatrick,  18  N.  Y.  484.) 

§  12^9  p.  105  b.  The  place  of  residence  of  a  corporation,  created 
by  the  laws  of  this  State,  must  be  ascertained  by  its  place  of  business. 
If  it  have  several  places  of  business,  it  must  also  be  deemed  to  have 
several  places  of  residence,  and  therefore,  where  the  principal  place  of 
business  of  such  a  corporation  is  New  York,  and  it  has  also  a  place  of 
business  in  Albany,  it  is  for  the  purpose  of  fixing  the  place  of  trial  a 
resident  of  Albany.   (Fond  v.  Hudson  River  R,  S.  Co.,  17  How.  643.) 

§  IM9  p.  IMt  Every  action  is  so  far  transitory  that  the  plaintiff 
may  with  impunity  lay  the  place  of  trial  in  any  county  in  the  State. 
{Houck  V.  LasJur^  17  How.  620.)    If  the  proper  county  has  not  been 
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named,  the  defendant  has  the  right  to  have  it  changed.  (Id.)  To  secure 
this  right,  two  things  are  necessary :  First,  the  demand  prescribed  by 
section  126,  and  then,  unless  the  change  be  made  by  consent,  Second, 
an  order  directing  the  change.  Unless  both  these  requirements  are 
complied  with,  the  plaintiff  may  proceed  to  trial  in  the  connty  origin- 
ally named.  (Id,)  The  conrt  cannot,  on  a  motion  to  change  the  place 
of  trial  for  the  conTenience  of  witnesses,  order  a  change  for  the  reason 
that  the  proper  county  is  not  designated,  no  previous  demand  to  change 
having  been  made,    (id.) 

§  128$  p.  Ill  e.  The  original  summons  should  be  subscribed  by 
the  plaint^  or  his  attorney ;  the  name  of  the  attorney  being  printed  on 
the  summons  is  not  sufficient.  A  summons  not  actually  subscribed,  but 
on  which  the  name  of  the  attorney  is  printed,  is  a  nullity.  (Farmer's 
Loan  Co.  v.  Dickson^  1 7  How.  477  ;  9  Abb.  61 ;  contra,  see  Mat.  IJfe 
Ins.  Co.  v.  BosSy  10  Abb.  260  n.) 

Where  the  summons  is  signed  by  the  firm  name  of  two  attorneys, 
who  are  in  partnership,  and  the  complaint  served  with  the  summons  is 
signed  with  the  individual  name  of  one  of  such  attorneys  only,  and  all 
silDsequent  notices  and  papers  in  the  action  are  signed  by  such  individ- 
ual name  of  such  attorney,  the  court  may,  after  judgment,  amend  the 
summons  by  substituting  the  individual  name  of  the  attorney  for  such 
firm  name.    (Sluyter  v.  Smith,  2  Bosw.  673.) 

§  129)  p.  Its*  The  form  of  the  notice  in  the  summons  in  an 
action  to  recover  a  penalty  under  the  act  to  suppress  iQtemperance,  etc., 
passed  April,  1857,  should  be  under  the  first  subdivision  of  section  129. 
(Commr's  of  Albany  v.  Classon^  17  How.  193.) 

A  complaint  which  alleges  specific  breaches  of  specific  covenants 
and  conditions  in  a  written  agreement  or  lease,  and  claims  a  certain 
sum  as  damages  on  account  thereof,  requires  a  summons  with  a  notice 
under  the  first  subdivision  of  section  129.  {Cobb  v.Dunkin,  17  How. 
97  ;  the  contrary  was  held,  LuUng  v.  Stanton^  8  Abb.  378.) 

§  ISO)  p.  117*  A  notice  of  appearance  which  requires  ^  all  papers  ** 
in  the  action  to  be  served  on  the  defendant's  attorney,  and  specifying  a 
place  for  the  service,  is  a  sufiicient  demand  of  service  of  a  copy  of  uie 
complaint     (  Walsh  v.  Kunheedt^  8  Abb.  418.) 

§  1S2$  p.  119*  A  notice  of  lis  pendens  filed  before  service  of  the 
summons,  becomes  operative  on  such  service.  (Farmer's  Loan  Co.  v. 
Dickson^  9  Abb.  61 ;  17  How.  477.)  A  purchaser  whose  de^  is  not 
recorded,  is  in  the  same  condition  as  if  he  were  a  party  to  the  action, 
until  the  summons  is  served  on  him  he  is  not  affected  by  the  action, 
and  until  served  on  his  grantor  he  is  not  included  in  the  description  of 
subsequent  grantee.    (Id.) 

§  ISS)  p.  120*  The  service  of  the  summons  by  the  plaintiff  in  the 
action,  is  a  mere  irregularity  of  which  the  defendant  may  avail  himself 
before  but  not  after  judgment  If  the  defendant  desires  to  avail  him- 
self of  the  irregularity,  he  must  move  the  first  opportunity.  (Hunter  v. 
LeiUr,  18  How.  347 ;  10  Abb.  260.) 
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§  ISI)  p.  121 1  A  foreign  railroad  corporation  having  their  whole 
road  and  traffic  without  the  limita  of  this  State,  and  having  no  office 
here,  are  not  a  corporation  doin^  business  within  this  State,  although 
tickets  for  passage  over  their  road  are  sold  by  an  agent  here.  One  who 
merely  sells  such  tickets  is  not  to  be  deemed  a  managing  agent  on 
whom  service  of  process  may  be  made.  {Doty  v.  Michigan  Central 
B.  R.  Co,,  8  Abb.  427.) 

The  law  of  1855  (Laws  1855,  ch.  279)  requiring  foreign  corporntions 
doing  business  within  this  State,  to  designate  a  person  to  receive  service 
of  process,  does  not  operate  to  give  the  conrt  jurisdiction  of  cHses  not 
included  in  sections  134  and  427  of  the  code.  {Cumberiand  Coal  Co. 
V.  Sherman,  8  Abb.  243.) 

Process  may  be  oerved  on  board  a  British  man-of-war,  l}ing  within 
the  jurisdiction  of  the  court     (1  Opin.  Atty.  Gen'l.  87.) 

Same  section,  p.  122.  Where  does  a  cause  of  action  arise  ? — dis- 
cussed Cumberland  Coal  Co,  v.  Sherman  (8  Abb.  249.)  Campbell  v.  Pro- 
prietors of  Champlain  B,  B.  {IB  How.  412.) 

§  136)  p.  129.  This  section  does  not  ap^ly  to  actions  in  justice's  courts. 
In  those  courts  it  is  still  the  rule,  that  in  an  action  against  several  defen- 
dant<t,  upon  a  joint  and  several  contract,  he  must  recover  against  hII,  or 
fail  as  to  all,  except  where  a  defenne  personal  to  any  defendant,  is  inter- 
posed.    (Perkins  v.  Birhmond,  17  Uow.  309,  county  court.) 

Where  defendants  were  sued  upon  a  joint  liability,  the  summons  being 
served  upon  one  only,  who  made  default,  and  judgment  was  entered  in 
form  against  all,  the  court  nubsi  quenily,  upon  the  application  of  the 
defendant  not  served,  permitted  him  to  come  in  and  defend,  upon  con- 
dition that  the  judgment  should  stand  as  security.  {Ford  v.  Whitridye, 
9  Abb.  416.) 

§  IS89  p.  ISO*  Where  a  sheriff  serves  the  summons  out  of  his  own 
countv,  the  proof  of  service  must  be  by  affidavit;  his  certificate  of  ser- 
vice 13  of  no  avail.  {Farmer's  Loan  Co.  v.  Dickson,  9  Abb.  61 ;  17 
How.  477.) 

Where  a  summons  was  served  in  the  city  of  New  York,  by  th«^  sheriff 
of  Westchester  county,  and  the  only  proof  of  service  was  the  certificate 
of  the  sheriff,  and  the  judgment  was  objected  10  on  thst  ground,  held, 
thftt  the  defect  mis;ht  be  rectified  by  the  ^ling  nunc  pro  tunc,  an  affidavit 
of  the  service  of  the  summons.    (Id,) 

Where  the  service  of  the  summons  is  made  by  the  sheriff,  his  fees  are 
allowable  as  a  dbbursement  on  the  adjustment  uf  the  cosis.  But  where 
the  service  is  by  any  person  other  than  the  sheriff,  then  nothing  more 
can  be  allowed  than  a  rea<%onable  compensation  for  the  labor  in  making 
the  service,  there  can  be  no  allowance  for  constructive  traveling,  and  the 
affidavit  should  show  the  reasonableness  of  the  charge.  Thus,  where 
$65  were  chnrged  for  the  service  of  the  summons  on  r^  '  '  ^'^  ■  ' 
an];s,  by  a  person  not  the  sheriff,  the  charge  being  i| 
what  would  have  been  the  legal  fees  of  the  sheriff  £| 
the  affidavit  in  respect  to  this  item,  stated  the  eicp< 
said  defendants  were  necessarily  incurred,  according  U 
by  deponent,  and  according  to  his  best  knowledge 
charge  was  disallowed.    {Case  v.  Price,  17  How.  348 
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§  ISS)  p  ISl*  Wliere  each  of  two  pattners  commenced  a  suit,  the 
one  against  the  other,  to  close  up  the  partnership,  and  enjoin  interference 
with  the  effects,  the  one,  in  the  superior  court,  procured  a  temporary 
injunction  on  14th  Sept,  which,  with  the  summons,  was  served  on  15th 
Bept^  ahout  3  o^clock,  P.  M.,  and  the  other,  in  the  supreme  court, 
obtained,  on  an  ex  parte  application  [the  report  do^s  not  state  when], 
an  injunction,  and  an  order  for  a  receiver;  and  the  receiver  took  pos^ 
session  of  the  property  on  the  15th  Sept.  [at  what  hour  not  stated], 
and  afterwards,  about  8  o^cIock  [p.  m.,  supposed,  the  report  does  not 
state]  the  summons  and  injunction  were  served,  it  wa^  held  thnt  the  action 
in  the  f^nperior  court  was  first  commenced,  and  that  that  court  bad 
jurisdiction  of  the  whole  matter  between  the  parties.  {McCarthy  v. 
Peake,  18  How.  138.) 

In  an  action  on  contract  against  two  defendants  as  paiiners,  if  the 
complaint  is  served  on  one  only,  the  oth^r  may  appear  voluntarily, 
(Willingion  v.  Cla^son,  9  Abb.  175;  18  How.  10.)  Although  it  be  to 
interpose  a  defense  of  infancy.     (Id,) 

Where  a  plaintiff,  in  a  suit  agaiubt  partners,  misnamed  one  of  the 
partners  Moritz  Erause  ini^tead  of  Henry  Krauze,  but  served  no  sum- 
mons on  Henry  Krause,  yet  a  person  of  that  name  voluntarily  appeared 
and  put  in  an  answer  den\ing  that  he  was  a  partner  of  the  other 
defendant  named,  the  cour^  on  the  plaintiff's  morion,  allowed  him, 
without  costs,  to  discontinue  as  to  Moritz  Krause,  and  amend  the  sum- 
mons and  proceeding  by  substituting  the  name  of  Henry  fur  Moritz. 
(Waterhury  Leather  Manuf.  Co*  v.  Krauu^  9  Abb.  176,  note.)  The 
order  allowing  such  discontinuance  and  ameudment,  was  not  an  appeala- 
ble order,     (irf.) 

§  IIO9  p.  13S  6.  Election  of  Cauw  of  Action.  A  mortage  creditor 
can,  in  the  lifetime  of  the  mortgagor,  either  sue  upon  the  bond,  or  fore- 
close the  mortgage ;  and  he  has  the  riffht,  after  the  death  of  the  mort- 
gagor, at  his  option  either  to  sue  the  neirs  of  the  mortiragor  upon  the 
bond,  or  to  foreclose  the  mortgage.  {Roosevelt  v.  Carpenter^  28  Barb. 
428.) 

An  executor  can  maintiun  an  action  either  in  his  own  name  or  as 
executor,  upon  a  note  given  to  him  as  executor  for  a  debt  due  the  tes- 
tator at  the  lime  of  his  decease.  {Merritt  v.  Seaman^  2  Selden  168; 
and  see  Eagle  v.  Foz^  28  Barb.  473.) 

Same  section,  p.  135  c.  Splitting  Cause  of  Action;  A  contract 
cannot  be  apportioned  (at  law)  to  subject  a  man  to  two  actions.  (1 
Saikeld  65),  and  a  writ  of  prohibition  might  issue  to  prevent  several 
suits  on  one  demand ;  see  JacoVs  Law  Diet,  courts ;  see  supplemental 
note  to  section  117  ante. 

§  112  p.  140  h.  Plaintiff  suing  as  Executor,  etc.  When  a  plain- 
tiff in  the  summons  describes  himself  as  executor,  he  cannot  complain 
for  a  cause  of  action  to  himself  individually.  {Blanchard  v.  Strait,  8 
How.  83) ;  nor  can  a  plaintiff,  commencing  his  action  as  on  his  indi- 
vidual behalf,  afterwards  change  it  into  one  for  a  claim  held  by  him  in 
a  representative  character.  {McMahon  v.  Allen ^  12  How.  46 ;  and  see 
EagU  V.  Fox,  28  Barb.  475.) 
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Same  section,  p.  142  b.  Plaintiff  9uing  as  Receiver.  In  an  action 
by  a  receiver,  it  is  not  necessary  for  the  compIaiDt  to  set  out  all  the 
proceedings  by  which  he  was  appointed.  A  complaint  was  held  sufS- 
cient,  on  demurrer,  which  stated  *^  ih^t  by  an  order  of  the  supreme  court 
of  the  State  of  New  York,  made  at  the  city  hall,  at  the  city  of  New 
York,  on  the  5th  day  of  November,  1857,  the  plaintiff  was  duly 
appointed  receiver  of  the  Bowery  Bank,  of  the  city  of  New  York,  upon 
filing  certain  security  therein  mentioned,  which  said  security  was  duly- 
filed  on  the  6th  d»y  of  November,  1857 ;  and  that  the  plaintiff  there- 
upon entered  upon  the  duties  of  his  appointment,  and  is  now  in  the 
lawful  possession  of  the  property  and  effects  of  said  bank,  as  receiver 
thereof."     (Stuart  v.  Beebe,  28  Barb.  84.) 

A  demurrer  to  a  complaint  which  described  the  plaintiff  as  having 
been  duly  appointed  receiver  of  John  W.  Crane,  and  bringing  this  suit 
by  order  of  the  supreme  court,  was  sustained  on  the  ground  that  it  was 
necessary  to  state  the  time  and  mode  of  appointment  so  that  the  adverse 
paity  might  take  i«sue  on  such  facts.  (Dayton  y,  Connoh,  18  How. 
326  ;  query,  wa^  not  the  allegation  that  he  was  **  duly  appointed  '^  snfiS- 
cieni  ?  (see  The  People  v.  Walkery  23  Barb.  306  ;  2  Abb.  422.  Cruyer 
v.  Halliday,  3  Edw.  Ch.  R.  670.  The  People  v.  Ryder,  2  Kernan  433. 
Fowler  \.N,  Y, Indent,  Ins,  (7o, -2 3  Barb.  143.  Morangey,  Mudge,  6 
Abb.  243.  Woodbury  v.  Sackrider,  2  Abb.  405.  Sere  v.  Coif,  5  Abb. 
482.  Farmer's  Bank  v.  Empire  Stone  Dressing  Co,,  10  Abb.  47. 
French  v.  Willett,  id,  102.  Hoyt  v.  Thompson's  Exrs,  19  N.  Y.  208.) 

Same  section,  p.  144/.  Questions  of  fact,  whether  a  sale  was  com-- 
fleted  or  not.  (De  Bidder  v.  McKnight,  13  John,  294) ;  whether  or  not 
reasonable  search  has  been  made  for  a  lost  document  to  authorize  second- 
ary evidence  of  its  contents.    (Clarke  v.  Owens,  18  N.  Y.  436). 

Same  section,  p.  147  e.  What  are  the  facts  to  be  stated?  It  is  not 
necessary  to  make  it  appear  on  the  face  of  the  complaint  that  the  court 
has  jurisdiction  of  the  person  of  the  defendant,  or  the  subject-matter 
of  the  action.  (Koenig  v.  Nott,  8  Abb.  384.). 

Same  section,  p«  147  c.  Duly,  A  report  of  a  referee  that  the  defen- 
dants, a  corporation, ''  duly  accepted  '*  a  bill,  is  to  be  construed  as  import- 
ing that  the  officer  of  the  corporation  who  accepted  it  was  duly  autho- 
lizfd  so  to  do.  (Farmer h'  Bk,  v.  Empire  Stone  Dressing  Co,,  10  Abb. 
47.)  See  French  v.  Willett,  id,  102,  and  supplemental  note  to  s.  142 
supra. 

Same  section,  p.  150  b.  Where  a  party  relies  upon  the  presumption 
of  payment,  arising  from  lapse  of  time,  the  proper  mode  of  making  the 
defence  is  to  allege  payment.  (N',  Y,  Life  Ins,  Co,  v.  Covert,  29  Barb. 
436,  and  see  p.  216  e,  ante.) 

Same  section,  p.  ISl  c,  d,  e.  In  an  action  to  recover  damages  for  the 
non -performance  of  a  contract  for  the  purchase  of  stock,  it  is  not  neces- 
sary to  allege  in  the  complaint  that  the  plaintiff  was  the  owner  of  the  stock 
at  the  time  of  makinff  the  contract,  or  that  the  contract  was  in  writkig. 
(  Washburn  v.  Franklin,  28  Barb.  27.) 
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Same  section,  p.  168  ffy  h.  AsmuU  and  Battery.  A  woman  npon 
whom  a  rape  has  been  committed  may  maintain  an  action  for  the  in- 
jury. The  gist  of  the  action  is  the  force  and  violence,  and  it  should  ap> 
pear  from  the  complaint  that  the  connection  was  against  the  will  of  the 
plaintiff.  In  stating  her  cause  of  action,  it  is  suflScient  if  the  complaint 
conforms  to  what  wan  formerly  essential  in  the  way  of  averment  in  ac- 
tions of  trespass  for  injuries  to  the  person.  {Kmng  v.  Nott^  8  Abb. 
384.) 

Award.  A  complaint  upon  an  award  which  directs  one  party  to 
pay  to  the  other  a  sum  named,  on  demand,  and  provides  that  on  pay- 
ment by  the  one  of  that  sum  and  the  receipt  of  it  by  the  other,  each 
shall  execute  and  deliver  to  the  other  a  release  in  full  of  all  demands, 
unless  it  avers  the  delivery  or  tender  of  such  release,  or  an  offer  to  de- 
liver the  same  on  payment  of  the  sum  so  awarded^  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  notwithstanding  it  avers  a  de- 
mand of  payment  and  a  neglect  and  refasal  by  the  defendant  to  pay  the 
sum  awarded.  {Cole  v.  Blunt,  2  Bosw.  116).  The  objection  can  be  taken 
on  an  appeal  from  the  judgment  if  the  tender  or  offer  was  not  proved 
on  the  trial.  (Id). 

As  to  a  complaint  to  set  a^ide  an  award,  for  defects  not  appearing  on 
its  face,  see  Borrowe  v.  MUbank  (6  Abb.  28). 

Bond  to  discharge  attachment  on  a  ehip :  In  a  complaint  on  a  bond 
given  to  secure  the  discharge  of  a  warrant  of  attachment  issued  under 
the  act  for  the  collection  of  demands  against  ships,  the  plaintiff  should, 
to  sustain  the  bond  as  a  statute  security,  not  only  aver  the  facts  showing 
that  such  warrant  of  attachment  was  duly  issued,  and  that  the  bond  was 
duly  executed  by  the  d«fendant»,  and  that  the  claim  of  the  creditor  has 
not  been  paid,  but  also  the  bond  was  delivered  to  the  officer  by  whom 
the  warrant  of  attachment  was  issued  in  f^uch  wise  that  it  becMme  his 
duty  to  grant  a  discharge  of  the  warrant  (Clark  v.  Thorp^  2  Bosw. 
680.)  If  such  averment  be  made  it  will  be  presumed  the  officer  did 
his  duty,  that  the  applicant  for  the  discharge  obtuned  the  benefit  tiiere- 
of^  and  that  so  the  bond  became  operative  in  the  plaintiff's  favor  as  a 
statute  security,  although  it  is  not  averred  that  the  officer  approved  the 
security  nor  that  the  discharge  was  granted,  nor  that  the  vessel  was  re- 
leased from  the  custody  of  the  sheriff.  The  acceptance  of  the  bond  by 
the  officer  would  import  that  he  approved  of  the  security ;  and  if  the 
warrant  was  not  in  fact  discharged  nor  the  vessel  released,  the  defendant 
must  set  up  such  facts  as  a  defence,  (/(f). 

But  when  the  complaint  does  not  aver  that  the  bond  was  delivered  to 
the  officer,  nor  that  he  approved  the  security,  nor  that  an  order  for  the 
discharge  of  the  warrant  was  granted,  nor  that  the  vessel  has  been  re- 
leased from  custody,  said  complaint  cannot  be  snstiuned  upon  the  bond, 
regarded  merely  as  a  statutory  security.  (Id*)  But  such  al>ond  is  never- 
theless a  valid  security,  and  not  merely  a  voluntary  obligation :  the  seals 
import  consideration,  and  the  condition  being  the  payment  to  the  plain- 
tiff of  the  claims,  etc,  exhibited  which  should  be  established  to  have  been 
subsisting  liens  upon  the  vessel,  and  a  breach  of  the  condition  bdng  al- 
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le^ed,  the  complaint  is  sufficient  notwithstanding  it  does  not  show  the 
full  compliance  with  the  statute.  (Id.) 

Bond  of  a  Railroad,  For  the  form  of  a  complaint  on  a  railroad  bond, 
see  Aiillar  v.  N.  V.  and  Erie  R.  R.  Co,,  8  Abb.  481. 

Bond : — In  an  action  on  a  bond  if  there  is  a  condition  in  the  bond 
and  the  cause  of  action  arises  from  its  breach,  the  plHintiff  should 
state  such  breach  as  one  of  the  facts  constituting  his  cause  of  action. 
(  Western  Bk.  v.  Sherwood^  29  Barb,  883.) 

Contract  for  Stock : — In  an  action  to  recover  damages  for  the  non- 
performance of  a  contract  for  the  purchase  of  stock,  it  is  not  necessary 
to  allege  in  the  complaint  that  the  plaintiff  was  the  owner  of  the  stot'k 
at  the  time  of  making  the  contract,  or  that  the  contract  was  in  writing. 
(  Washburn  v.  Franklin,  28  Barb.  27.) 

Limited  Partnership  : — In  an  action  in  rem  founded  on  the  claims  of 
plaintiff  as  a  creditor,  e.  ^.,  an  action  to  reach  and  distribute  the  assets 
of  a  limited  partnership — the  allegHtions  of  the  coniplHint  to  show  that 
the  plaintiffs  are  creditors,  must  be  so  definite  and  specific  as  to  inform 
the  defendants  when,  in  what  manner,  and  by  what  contracts  it  is  claim- 
ed that  they  became  indebted  to  the  plaintiffs.  (Chray  v.  Kendall^  10 
Abb.  66). 

Bills  and  Notes : — In  a  complaint  on  a  promissory  note,  an  averment 
that  the  nbte  "  before  the  maturity  thereof,  and  for  value  received,  law- 
fully came  into  the  possession  of  the  plaintiff,"  is  a  sufficient  averment 
of  ownership  and  tiile.    {Lee  v.  Ainslee,  1  Hilton,  277.) 

A  complaint  after  alleging  the  existence  of  Antioch  College  and  its 
incorporation,  averred  that  on  the  29th  of  June  1857,  the  said  College 
made  an  assignment  of  its  estate,  etc.  to  the  plaintiff,  by  which  he  was 
empowered  to  sue  for  and  collect  all  the  debts  of  the  College,  and  apply 
the  proceeds  in  payment  of  the  debts  of  said  corporation ;  that  on  the  - 
5th  of  April,  1851,  the  defendant  made  his  promissory  note  for  the  sum 
of  8100  payable,  etc.  and  delivered  the  same  to  the  said  Antioch  Col- 
lege ;  that  the  note  had  never  been  paid  ;  that  it  is  now  in  the  possession 
of  the  plaintiff  ^^as  the  property  of  said  college,  which  is  the  lawful 
owner  and  holder  thereof ^'^ — held  on  demurrer  that  the  complaint  was  de- 
fective in  its  method  of  stating  the  ownership  of  the  note.  {Palmer  v. 
Smedley,  28  Barb.  468.)  The  court  construed  the  complaint  as  stating 
on  its  face  that  the  note  was  the  property  not  of  the  plaintiff  but  of  the 
College. 

A  complaint  on  a  promissory  note  in  an  action  by  endorsee  against 
maker,  which  sets  forth  an  indorsement  to  the  plaintiffs,  need  not  allege 
that  they  are  holders  and  owners  of  it  Nor,  where  the  making  and 
delivery,  endorsement  and  non-payment,  are  alleged,  need  it  also  be  al- 
leged that  the  defendant  is  indebted  on  it  to  the  plaintiff.  {Connecticut 
Bk.  V.  Smith,  9  Abb.  168  ;  17  How.  487.) 

Where  the  Ci^mplaint  averred  that  the  defendant  made  and  delivered 
to  the  plaintiff  his  promissory  note,  setting  out  a  copy  showing  it  to  be 
for  $204  67  payable  September  2, 1853,  and  further  averring  that  there 
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was  due  and  owing  the  plaintiff  the  9aid  sum  of  8204  67,  with  interest 
thereon  from  September  2,  1853,  and  demanded  judgment^  held  that 
it  was  safficient.     {Keteltas  y.  Myers^  19  N.  Y.  231). 

One  who  for  the  accommodation  of  the  maker  endorsed  his  note  pay- 
able to  the  order  of  a  third  person,  is  liable  thereon  to  the  payee  as  en- 
dorser.   {Moore  V.  Croee,  19  N.  Y.  227  ;  17  How.  386.) 

Form  of  complaint  on  a  promissory  note,  in  an  acti  on  against  the 
maker  and  his  surety,  see  Osgood  v.  Whittelsey^  10  Abb.  135. 

Carriers, — What  must  be  alleged  in  a  complaint  to  recover  for  goods 
received  by  one  railroad  to  be  transported  over  its  line,  and  over  a  line 
connected  therewith,  and  lost  on  the  road  or  wrongly  delivered.  {Hemp' 
stead  V.  N.  7.  Central  B.  R.  Co.,  28  Barb.  602.) 

In  a  complaint  against  a  common  carrier  for  loss  of  goods,  it  is  enough 
that  the  plaintiff  avers  the  delivery  of  the  ffoods  and  the  defendant's  un* 
dertaking  or  duty,  and  its  neglect  or  breach,  without  an  averment  that 
the  plaintiff  was  himself  without  fault.  (Richards  v.  Westeotty  2  Bosw. 
690.) 

Corporation. — In  an  action  by  a  corporation,  it  is  not  necessary  to 
specify  by  date  and  title  the  acts  amending  the  act  of  it^  incorporation ; 
it  is  sumcient^  after  designating  the  act  of  incorporation,  to  say,  ^  to- 
gether with  the  several  acts  amendatory  thereof.''  {Sun  Mutual  Ins, 
Co.  v.  Dwiffht,  1  Hilton,  60.) 

In  an  action  by  a  domestic  corporation,  it  is  not  necessary  that  the 
complaint  should  set  forth  the  mode  of  plaintiffs'  incorporation,  or  recite 
the  title  or  date  of  the  act  of  incorporation.  {Shoe  and  Leather  Bank 
v.  Brown,  9  Abb.  218 ;  18  How.  308 ;  Kennedy  v.  jCotton,  28  Barb.  69.) 

In  an  action  by  h  foreign  corporation,  the  complaint  must  state  that 
the  plaintiffs  are  a  corporation,  except  in  the  cases  where  the  defendant 
is  estopped  from  denying  the  incorporation,  as  by  having  contracted 
with  the  plaintiffs  by  their  corporate  name.  {VonnecHcut  Bank  v. 
Smith,  9  Abb.  168 ;  17  How.  487.)  Thus,  where  the  plaintiffs  sued  as 
The  President,  Directors  and  Company  of  the  Connecticut  Bank,  claim- 
ing to  recover  as  the  indorsees  of  notes  made  by  the  defendant?,  but  did 
not  aver  that  they  were  a  corporation,  held  on  demurrer  that  the  com- 
plaint was  insufficient.    (/<i.) 

For  a  form  of  complaint  against  a  trustee  of  an  incorporation  for  a 
debt  of  the  corporation,  see  Andrews  v.  Murray,  9  Abb.  8. 

In  an  action  by  the  officer  of  a  joint-stock  company,  the  allegation 
in  the  complaint  that  the  company  is  a  joint-stock  company  or  associa- 
tion, consisting  of  more  than  seven  shareholders  or  associates,  is,  under 
the  act  of  1849  relating  to  such  6uit«,  a  material  and  issuable  allegation. 
(Tifany  v.  Williams,  10  Abb.  204.) 

In  an  action  to  charge  stockholders  personally  with  the  debts  of 
their  corporation,  under  a  charter  which  provides  that  the  stockholders 
shall  be  liable,  etc.,  until  the  amount  of  capital  stock  has  been  pad  in, 
the  complaint  must  show  the  defendants  were  stockholders  during  the 
time  the  debts  sued  on  were  incurred.  {Young  v.  iV.  Y.  &  Liverpool 
Steamship  Co.,  10  Abb.  229.) 
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Injury  causing  death. — No  action  can  be  maintained,  pursuant  to  the 
stfttutea  of  1847  and  1849,  for  a  wrongful  act  causing  death,  when  such 
act  occurred  out  of  the  State.  ( Whitford  v.  Panama  R.  R,  Co.,  3 
Bosw.  67 ;  Beach  v.  Bay  State  Steamboat  Co.,  18  How.  336 ;  10  Abb. 
71,  reversing  S.  C.  16  How,  1 ;  27  Barb.  248.)  An  action  under  said 
statutes  can  be  sustained  by  an  individual  as  administrator  of  his  intes- 
tate mother^  although  the  deceased  was  a  widow,  and  had  no  minor 
child  or  relation  dependent  on  her  for  support.  {Keller  v.  AT.  Y.  Cen- 
tral R.  R.  Co.,  17  How.  102.) 

In  actions  under  ihe  said  statutes,  it  must  appear  that  the  deceased 
in  no  wise  c<>ntributed  to  the  result.  [Lehman  v.  City  of  Brooklyn, 
29  Barb.  234.)  The  case  of  Green  v.  Hudaon  Rivtr  R.  R.  Co.,  16 
How.  263  (referred  to,  page  168,  ante),  is  also  reported  28  Barb.  9,  and 
was  affirmed  at  general  term  (28  Barb.  22).  The  case  of  Dickens  v. 
A^.  y.  Central  R.  R.  Co.  (referred  to,  page  168,  ante),  has  hince  been 
reported  (28  Barb.  41). 

Libel  and  slander. — In  a  complaint  for  libel,  it  is  a  sufficient  allega- 
lion  of  its  publication  by  the  defendant,  to  allege  that  he  was  the  pro- 
prietor of  the  newspaper  in  which  it  was  published.  An  allegation  that 
the  words  publi>hed  are  *'a  libel"  is  a  sufficient  allegation  of  falsehood 
and  malice.  {Hunt  v.  Bennett,  19  N.  Y.  173;  and  see  Viele  v.  Chay^ 
18  How.  650;  10  Abb.  1.) 

Malicious  Prosecution. — A  complaint  for  a  malicious  prosecution 
must  show  on  its  face  a  determination  of  the  prosecution  alleged  to  have 
been  malicious ;  an  allegation  that  the  district  attorney  had  certified 
that  the  case  was  frivolous  and  should  never  be  tried,  does  not  show 
a  determination  of  the  prosecution.  {Thomason  v.  Demotte,^  Kh\>.  242  ; 
18  How.  629.) 

Allegations,  in  a  complaint  for  malicious  prosecution,  tending  to 
show  defendant's  motives,  such  as  if  not  alleged  might  be  pi  oved  at 
the  trial,  as  showing  special  injury,  e.  y.,  a  malicious  publication  by 
defendant  concerning  such  prosecution^  will  not  be  s^riclo^n  out  as  irrel- 
evant or  redundant :  the  defendant  ia  not  aggrieved  by  them..  [Brockle- 
man  v.  Brandt,  10  Abb.  141.) 

Promise  to  Marry. — A  complaint  in  an  action  for  a  bi*each  of  pro- 
mise of  mariiage,  alleged  that  plaintiff  being  sole  and  unmarried  and 
competent  to  contract  to  marry„  and  defendant  representing  himself  to 
be  sole  and  unmarried  and  competent  to  contract  to  marry^  the  latter  in 
consideration  of  the  plaintiff's  promise  to  marry  him,  promised  plaintiff 
to  marry  her.  It  then  averred  that  plaintiff  confiding  in  such  represent- 
ation and  promise  continued  and  still  was  unmarried,  and  she  had  no 
knowledge  or  information  to  lead  her  to  believe  that  the  promise  and 
representations  of  defendant  were  false  and  fraudulent ;  and  it  averred, 
that  said  representations  were  false  and  fraudulent,  made  with  intent  to- 
deceive,  that  defendant  when  he  made  such  representations  was  and. 
still  continued  a  married  man,  that  his  promise  to  marry  was  fraudulent, 
and  to  plaintiff's  damage.  On  demurrer  to  the  complaint  that  it  did 
state  facta  sufficient  to  constitute  a  cause  of  action,  it  was  held  sufficient,. 
49 
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and  that  it  was  not  necessary  to  allege  that  defendant  knew  hU  repre- 
sentations to  be  untrue.     {Blattmacher  r.  Saal^  29  Barb.  22.) 

To  charge  separate  estate  of  a  married  woman, — A  married  woman 
does  not  charge  her  separate  estate  by  the  execution  of  apromUsoiy 
note  with  hnr  husband  and  as  hi.s  surety,  not  for  her  own  benefit  or  the 
enhancement  of  her  estate.  The  statut^-s  of  1848  and  1849  respecting^ 
married  women,  do  not  remove  their  l«^gal  incapacity  to  contract  debts. 
{Yalev,  JDederer,  18  N.  Y.  265  and  17  Huw.  165,  reversing  S.  C.  21 
Barb.  290.)  ^^ 

Where  a  complaint  alleged  that  defendant  Gertrude,  wife  of  defend-  ^* 
ant  William,  made  her  promissory  note  to  the  order  of  plaintiff  for  $226,    ^ 
and  delivered  it  to  plaintiff  f<»r  value  received  ;  that  the  consideration  was 
the  surrender  to  said  Gertrude  of  the  note  of  said  William,  given  by  him       '3 
in  liquidation  of  the  claim  of  plaintiff  for  clothes  furnislied  Robert,  the      <-^ 
son  of  said  Gertrude ;  that  at  the  time  of  said  Gertrude  giving  the  note      / 
she  was  the  wife  of  defendant  William,  and  was  and  still  is  possessed  in 
her  own  right  of  certain  real  estate,  specifying  it ;  that  she  gave  the  n»»ie 
for  the  express  purpose  of  charging  and  with  the  intent  to  charge  hertepa- 
rate  estate^  and  of  creating  a  lien  thereon  for  the  payment  of  said  Bute  ; 
and  it  then  demanded  juds;ment  charging  this  separate  estate  of  the  de- 
fendant Gertrude.    The  defendants  demurred  separately ;  and  it  was  held 
(1)  That  the  husband  was  properly  made  a  party  defendant ;  (2)  That  it 
bemg  alleged  that  the  note  was  given  by  the  said  Gertrude  "  for  the  ex- 
press purpose  of  charging  ''  her  separate  estate,  the  complaint  showed  a 
good  cause   of  action  against  the  said  Gertrude  to  charge  her  separate 
estate ;  and  judgment  on  demurrers  was  ordered  for  the  plainiiff.  {Fran- 
cis V.  Ross^  17  How.  661.) 

An  action  cannot  be  maintained  against  a  married  woman  for  dama- 
ges for  breach  of  an  agreement,  for  cutting  off  gas  pipes  from  apartments 
rented  by  her  to  plaintiffs,  although  t'he  was  doing  business  in  her  own 
name  as  2^  feme  sole^  and  her  husband  had  absconded.  {Morgan  v.  An- 
drut,  18  How.  371.) 

See  law  of  1860,  to  secure  to  married  women  the  earnings  of  their 
labor,  &c.\  and  as  to  liability  of  separate  property  for  debts  of  husband, 
see  Freeman  v.  Orser,  5  Duer,  476  ;  Benger  v.  White^  2  Bosw.  92. 

Judgment. — In  an  action  on  a  judgment  brought  by  an  assignee  there- 
of, it  is  not  necessary  to  allege  in  the  complaint  any  demand  of  payment 
by  the  assignee,  or  any  refusal  to  pay  by  the  debtor.  {Moss  v.  ShMWMn^ 
1  Hilton,  175.) 

Partners, — Two  firms,  in  each  of  which  A.  was  a  partner,  stated  an 
account  of  their  mutual  dealings.  The  partners  in  the  creditor  firm— 
w^ith  the  exception  of  A.,  who  declined  to  be  a  plaintiff,  and  was  mide  a 
defendant — brought  their  action  against  the  debtor  firm ;  held  it  was  n^t 
necessary  the  complaint  should  propose  an  accounting  as  between  the 
firms.     {Cole  v.  Reynolds^  18  N.  Y.  74.) 

When  a  compliant  contains  a  good  cause  of  action  upon  contract 
against  several  defendants  who  are  partners,  it  is  not  rendered  demarri- 
bfe  by  going  on  to  allege  the  insolvency  of  the  defendants  and  the  con- 
fession of  a  judgment  by  them  to  defraud  their  creditors,  and  asking  for 
an  iniunction  and  a  receiver.     {Meyer  v.  Van  Collem^  26  Barb.  230.) 
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Personal  Property, — In  an  action  lo  recover  damages  for  the  conver- 
^sion  of  personal  property,  brought  by  the  assignee  of  the  original  owner, 
the  complaint  must  show  either  an  assignment  to  the  plaintifif  of  the 
original  owner's  claim  for  damages,  or  an  ass'gnment  of  the  property  and 
a  demand  thereof  by  the  plaintiff  subsequent  to  the  assignment.  {Sher- 
many.Elder^  1  Hihon,  178.) 

Stock,  Fraudulent  representations  nf  value  of — A  complaint  in  an 
action  to  reci)ver  from  a  director  damages  for  fal-ely  and  fraudulently 
representing  that  the  stock  of  a  bank  is  worth  par,  by  which  plaintiffs 
intestate  was  induced  to  purchase  stock  from  the  bank,  when  in  truth 
the  stock  was  worthies*, — must  aver  that  the  defendant  knew  the  stock 
^as  worthless,  and  that  he  made  the  representations  with  the  intent  to 
induce  plaintiff's  intestate  to  become  a  purchaser.  (Mahey  v.  Adams^  3 
13o8W.  346  ) 

To  set  aside  fraudulent  deed. — In  a  complaint  to  set  aside  a  fraudulent 
deed,  it  is  sufficient  to  charge  that  the  assignment  was  made  to  hinder, 
defraud  and  delay  the  creditors  of  the  assignor,  and  that  it  is  therefore 
fraudulent  and  void ;  it  need  not  point  out  the  particular  features  or 
clauses  of  the  deed  which  are  objected  to.  {Jessup  v,  Hulae^  29  Barb. 
539.) 

Undertaking, — In  an  action  on  an  undertaking  on  appeal  in  the 
usual  form,  it  is  not  necessary  in  the  complaint  to  allege  any  notice  of 
affirmance  or  demand  of  payment  of  the  judgment.  The  action  is  a  de- 
maud,     (ffeebner  v.  Townsendj  8  Abb.  V34.) 

To  sustain  such  an  action  it  is  not  nece^isary  that  any  execution 
should  have  issued  on  the  judgment  affirmed.  The  undertaking  is  for- 
feited, and  the  liability  of  the  sureties  fixed,  as  soon  as  the  judgment  of 
affirmance  is  rendered  and  the  debtor  makes  default  in  its  payment. — 
(  Wood  V.  Derrfckson^  1  Hilton,  410.) 

Where  in  an  action  on  an  undertaking  the  complaint  alleges  that  up- 
on the  appeal  to  the  court  of  appeals  the  defendants  made  and  filed  with 
the  clerk  of  the  court,  for  the  use  of  the  plaintiff,  the  undertaking  in  ques- 
tion, and  also,  that  the  appeal  has  been  prosecuted  to  a  final  determina- 
tion in  the  court  of  appeals, — it  states  a  sufficient  consideration  to  make 
the  undertaking  obligatory  upon  the  defendants.  The  complaint  need 
not  allege  that  the  undeitaking  was  accompanied  by  the  affidavits  of  the 
sureties,  that  they  were  worth  double  the  sum  specified  therein.  (GHb- 
bons  v.  Berhardj  3  Bosw.  686.) 

Work  and  Services, — ^Under  a  complaint  for  services  generally,  plain- 
tiff cannot  recover  for  services  under  a  special  contract ;  to  recover  for 
such  services  he  must  set  forth  the  contract  and  the  partial  performance. 
{Atkinson  v.  Collins,  9  Abb.  353.) 

A  complaint  for  work  and  materials  should  state  the  kind  of  work 
and  materials,  and  the  time  when  done  and  supplied ;  and  where  a  com^ 
plaint  alleged  that  plaintiff  had  rendered  services  for  defendant  and  fur- 
nished materials  therefor,  at  the  times,  about  the  matters,  and  at  the 
prices  **  specified  in  an  account  already  delivered  to  defendant,"  to  which 
account  plaintiff  prays  leave  to  refer,  but  no  copy  of  such  account  was 
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annexed  to  or  inserted  in  the  complaint ;  held  that  the  complaint  wa^ 
indefinite  and  uncertaih,  as  to  the  nature  of  the  services  and  materials^ 
and  the  time  at  which  they  were  rendered  and  supplied.  {Farey  v.  Le^, 
10  Abb.  143.) 

Miscellaneous. — Form  of  a  complaint  to  ascertain  and  declare  the 
rights  of  adverse  claimants  to  real  property,  to  allow  redemption  from  a 
mortgage,  to  resti  ain  foreclosure  of  a  mortgage,  and  for  the  appo'ntmetit 
of  new  trustees  under  a  trust  deed  to  fill  the  place  of  trustees  who  had 
renounced, — see  Woodgate  v.  Fleet  (9  Abb.  223.) 

In  k  complxint  for  using  illegal  weights,  (1  R.  S.  779)  it  most  be 
alleged  that  the  defendant  knowingly  used  them.  {Bayard  r.  Smithy  17 
Wend.  88.) 

Same  section,  p.  191. — For  one  cause  of  action  only  one  count  or 
statement  of  cause  of  action,  is  allowed.  {Nash  v.  McCauley^  9  Abb. 
169  ;  Hepburn  v.  Bahcock^  id.  note.) 

Same  section,  p  192.  A  complaint  asking  relief  for  the  plaintiff  in- 
dividually or,  if  that  cannot  be  granted,  then  tor  relief  in  respect  of  the 
same  subject-matter  to  him  and  others  as  tax  payers,  is  bad  on  demurrer. 
(  Tf awtcyt  V.  Mayor  of  N.  F.,  2  8  Barb.  210.) 

It  is  improper  to  join  in  one  complaint  prayers  for  relief  against  the 
defendant  individually  and  in  his  capacity  as  executor.  {McMahon  r. 
Allen,  1  Hill  on,  103.) 

The  prayer  for  relief,  when  concisely  and  clearly  stated,  should  not 
on  motion  be  incautiously  interfered  with  by  ihe  court,  inasmuch  as  the 
court  upon  the  trial,  whatever  be  the  relief  prayed,  will  grant  any  relief 
consistent  with  the  case  made  by  the  complaint  and  embraced  within 
the  issue,  and  as  on  default  no  relief  can  be  granted  exceeding  that  de- 
manded by  the  complaint.  In  so  far  as  a  motion  to  alter  the  prayer  for 
relief  proceeds  on  the  idea  that  the  complaint  contains  two  causes  of  ac- 
tion which  cannot  properly  be  united,  the  answer  to  it  is  that  the  rem- 
edy for  that  is  by  demurrer.     {Redmond  v.  Dana^  3  Bosw.  616.) 

§  llSy  p.  193  a.  Upon  opening,  on  sufficient  excuse,  a  default 
regularly  taken  against  the  defendant,  the  court  should  not  impose  as 
terms  of  the  favor,  a  requirement  that  the  defendant  shall  not  interpose 
a  defence  of  a  former  adjudication.  The  rule  that  on  opening  a  default 
the  defendant  may  be  restricted  in  his  defences,  should  not  extend  to 
other  defences  than  those  of  usury,  limitations,  or  the  like.  {Audubon 
v.  JSxcelsior  Fire  Ins.  Co,,  10  Abb.  64.) 

Same  section,  p.  193  e.  In  an  action  against  husband  and  wife, 
where  the  husband  is  joined  in  right  of  his  wife,  that  is,  wh<:re  the 
action  concerns  the  separate  estate  of  the  wife,  it  is  not  now  necessary 
that  application  be  made  to  tlie  court  for  leave  to  the  wife  to.  answer 
separately.  She  may  answer  separately  of  course,  without  any  order. 
{Harlay  v.  Rittery  18  How.  147  ;  9  Abb.  400  ;  see  dictum  to  the  con- 
trary, Francis  v.  Boss^  17  How.  562 ;  and  see  p.  193  e,  ante.) 

Same  section,  p.  193  /.  The  defendant,  by  reason  of  an  irregularity 
in  the  service  of  an  order  giving  him  more  time  to  answer,  suffered  hb 
time  to  elapse  without  answering.    He  then   moved  before  entry  of 
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judgment  for  leave  to  answer  :  held,  (1)  that,  he  showing  a  substantial 
ciefence,  his  motion  should  have  been  granted ;  and  (2)  that  an  order 
denying  his  motion,  was  appealable  without  a  certificate  under  the 
common  pleas  rule  (ante^  668).     {McOuire  v.  Cace^  9  Abb.  160.) 

Where  service  by  mail  may  be  made,  an  order  extending  the  time 
to  answer,  obtained  and  mailed  on  the  last  day  of  the  time  to  answer, 
is  sufficient  to  prevent  the  plaintff  from  regularly  entering  judgment, 
a»  upon  failure  to  answer.  The  defendant  need  show  no  excuse  for  not 
answering  earlier ;  and  although  his  object  may  be  delay,  yet  he  is 
htrictly  regular  in  mailing  an  order  extending  his  time  to  answer,  on  the 
day  such  time  expires.     {Schuhardt  v.  Both,  10  Abb.  208.) 

§  144)  p.  196  a.  Where  a  demu»rer  specified  as  the  ground  of  demur- 
rer, that  the  complaint  did  not  state  facts  sufficient  to  coiistitute  a  cause 
of  action, — among  oiher  things  that  it  did  not  show  p'aintiiF's  capacity 
lo  sue;  held,  that  although  the  comjilaint  n<  t  showing  plaintiff's  capacity 
to  sue  was  not  a  failure  to  state  facts  sufficient  to  constitute  a  cause  of 
miction,  yet  the  objection  that  the  complaint  did  not  show  plaintiff's 
capacity  to  sue  was  sufficiently  stated  in  the  demurrer  to  enable  the 
defendant  to  have  the  advantage  of  it  on  the  argument.  [Conn,  Bank 
V.  Smith,  9  Abb.  168;  17  How.  487.) 

Same  section,  p.  196  c.  A  joint  demurrer  by  several  defendants,  will 
be  overruled  if  the  complaint  show  a  cause  of  action  in  the  plaintiffs,  or 
any  of  them,  against  any  one  of  the  defendants.  {The  People  v.  The 
Mayor  of  N.  Y.,  28  Barb.  240.) 

Same  section,  p.  196  d.  It  is  not  ground  of  demurrer  that  the  juris- 
diction of  the  court  does  not  appear  on  the  face  of  the  complaint.  {Kcenig 
V.  Nott,  8  Abb.  384.) 

Same  section,  p.  197  a.  It  is  good  ground  of  demurrer  that  it  appears 
on  the  face  of  the  complaint,  that  a  person  jointly  liable  with  the  defend- 
ant, is  not  made  a  party.     (  Woosier  v.  Chamber  tin,  iS  Barb.  602.) 

Where  a  party  brings  an  action  for  his  individual  benefit  instead  of  * 
on  behalf  of  himself  and  others,  the  objection  may  be  insisted  on  for 
the  first  time  upon  the  trial.     (Qreene  v.  Breck,  10  Abb.  43.) 

Same  section,  p.  197  d^e.  Where  a  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action  against  each  of  several  defendants  sepa- 
rately, but  not  a  cause  of  action  against  them  jointly,  it  contains  causes 
of  action  not  properly  united  in  one  complaint;  and  the  objection  of 
Ruch  misjoinder,  may  be  taken  by  a  joint  demurrer.  (Ifess  v.  Bvffalo 
find  Niagara.  R,  R,  Co,,  29  Barb.  391.)  It  seems  that  in  such  a  case, 
the  defendant  may  move  that  the  plaintiff  select  which  of  the  causes 
of  action  he  will  prosecute.     (Id.) 

A  complaint  improperly  joins  several  causes  of  action,  that  states  a 
cause  of  action  for  a  wrongful  withholding  of  real  property,  and  a 
cause  of  action  for  equitable  relief,  in  respect  of  the  same  premises. 
(Lattin  v.  McCarthy,  17  How.  239.) 

Same  section,  p.  198  a.  A  defect  which  the  code  declares  is  not 
Tt^aived  though  not  taken  by  demurrer  or  answer  (§  144,  148),  may,  if 
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not  ftupplied  on  the  trial,  be  taken  on  an  appeal  at  general  term,  even 
when  it  appears  that  no  objection  for  such  detect  was  taken  on  the  triaL 
(Cole  V.  Blunt,  2  Bosw.  125.)  Thus,  where,  in  a  complaint  for  non- 
performance of  an  award  directing  payment  by  defendant  to  plaintiif, 
of  a  sum  of  money,  and  that  on  such  payment  being  made,  each  party 
should  execute  to  the  other  a  release,  the  complaint  whs  defective  in 
not  alleging  that  the  plaintiff  had  tendered  a  release,  or  an  offer  !•> 
deliver  same  on  payment  of  the  sum  awarded  ;  no  objection  was  taken 
by  demurrer  or  answer,  or  on  the  trial ;  and  on  the  trial  there  was  no 
proof  of  any  release,  or  of  an  offer  to  deliver  same  on  payment  of  the 
sum  awarded ;  held,  that  the  objection  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  might  be  taken  at  general 
term,  on  an  appeal  from  the  judgment,     (/(i.) 

§  U5^  p.  199  6,  r.  Where  a  demurrer  stated  as  ground  of  demnrrer 
that  the  complaint  did  not  state  facts  sufficieut  to  constitute  a  cause  of 
action ;  among  other  ihincrs,  that  it  did  not  show  plaintiff's  capacity  to 
sue;  held,  sufficiently  to  point  out  the  objection  reIi«'d*upon,  to  enable 
defendants  to  insist  on  the  argument  that  the  plaintiff  had  not  capacity 
to  sue.     {Conn.  Bank  v.  Smith,  9  Abb.  168 ;  17  How.  487.) 

§  148)  p.  2iM*  An  objection  on  account  of  the  nonjoinder  of  a 
person  as  plaintiff,  must  be  presented  by  demurrer  or  answer,  or  it  is 
waived.  ( Vandetisen  v.  Young,  29  Barb.  9.)  But  an  objection  that  a 
party  suing  for  himself,  should  sue  on  behalf  of  himself  and  others,  is 
not  a  mere  objection  for  defect  of  parties,  and  may  be  made  for  the  first 
time  on  the  trial.     (Greene  v.  Breck,  10  Abb.  43.) 

Where  a  defect  of  parties  appears  on  the  face  of  the  complaint,  an 
allegation  of  such  defect  in  the  answer,  will  be  stricken  out  as  irrele- 
vant. If  the  defendant  would  avail  himself  of  the  defect,  he  must 
demur.     (Oassett  v.  Crocker,  10  Abb.  133.) 

§  149)  p  202*  A  statement  that  the  defendant  denies  all  those 
allegations  which  are  contained  within  certain  specified  folios,  is  good 
as  a  general  denial.     (Oa^tsett  v.  Crocker,  9  Abb.  39.) 

Same  section,  p.  203*  Where,  in  an  action  by  the  endorsee  of  a 
promissory  note  against  the  makers,  the  defendants  answered,  '*  they 
have  no  knowledge  or  information  sufficient  to  form  a  belief  whether 
the  plfuntiffs  now  compose  the  partnership  or  firm  of  D.,  S.  <fe  Co.,  or 
whether  the  promissory  note  set  forth  in  the  complaint,  was  ever,  at 
any  time,  transferred  to  plaintiffs  or  whether  the  pLiintiffs,  befiire  the 
matunty  of  said  note  or  at  any  time,  became,  or  now  are,  the  lawful 
owners  or  holders  of  said  note,"  the  complaint  not  alleging  that  the 
defendants  transferred  the  note  to  plaintiffs;  held,  that  the  plaii.tiffs 
were  not  entitled  to  judgment  on  said  answer  as  fiivolous.  (Duncan  v. 
Lawrence,  3  Bosw,  103.) 

Same  section,  p.  206*  In  an  action  for  damages  caused  by  the  neg- 
ligence of  defendant  in  leaving  a  dich  open  and  unguarded  in  a  high- 
way, the  complaint  stated  that  plaintiff  fell  into  it  **  without  any  fault  or 
want  of  caro  on  his  part."    The  answer  denied  that  ^'  plaintiff,  without 
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any  fault  or  wanfof  care,"  did  fall  therein ;  held,  that  this  put  in  issue, 
the  falling  into  the  ditch,  as  well  as  the  exercise  of  proper  care  by 
plaintiff.     {Wall  v.  Bufalo  Water  Works  Co.,  18  N.  Y.  119.) 

Same  section,  p.  211  e.  When  the  complaint  alleges  title,  and  that 
the  premises  are  in  the  possession  of  the  defendant,  and  demands  pos- 
session, and  also  alleges  that  defendant  unlawfully  withholds  same,  an 
answer  which  merely  denies  possession  and  unlawful  withholding,  does 
not  put  in  issue  plamtiff 's  title,  and  no  question  of  adverse  possession 
arises.  If  it  was  the.  defendant's  intention  to  put  in  question  the  valid- 
ity of  the  deed  to  plaintiff  on  the  ground  of  an  adverse  possession,  at 
the  time,  he  should,  by  his  answer,  iiave  set  up  title  in  himself,  or  title 
out  of  plaintiff.     {Ford  v.  Sampsortj  17  How.  447.) 

A  defence  arising  out  of  the  provision  of  section  3,  ch.  355,  of  laws 
1839,  prohibiting  banks  from  paying  out  or  lending  notes  not  received 
at  par,  must  be  specially  pleaded.     {Codd  y.  Ratkhone^  19  N.  Y.  39.) 

Where  a  conductor  upon  a  railroad  is  sued  for  a  battery  in  forcibly 
ejecting  a  passenger  from  the  cars,  he  cannot  prove,  in  his  defence,  the 
existence  of  certain  rules  of  the  railroad  company  at  the  time ;  that 
such  rules  were  reasonable,  and  that  the  acts  of  defendant  complained 
of,  were  done  in  conformity  with  such  rules,  unless  such  a  defence  has 
been  set  up  in  the  answer.     {Pier  v.  Finch,  29  Barb.  170.) 

In  an  action  for  converting  personal  property,  a  general  denial  will 
not  authorize  the  defendant  to  prove  a  special  property  in  the  goods;  to 
defeat  plaintiff's  claim,  such  a  defence  must  be  specially  pleaded. 
{Oraham  v.  Harrower,  18  How.  144.)  Thus,  in  such  an  action,  it  can- 
not be  proyed  on  the  trial,  unless  set  up  by  the  answer,  that  one  of  the 
defendants  had,  as  sheriff,  levied  an  execution  upon  the  property  in  suit, 
before  plaintiff  claimed  title  thereto.  (Id.)  The  objection  that  the  suit 
was  commenced  before  the  cause  of  action  accrued,  must  be  taken  by 
answer.     {Smith  v.  Holmes,  19  N.  Y.  271.) 

To  a  complaint  for  goods  sold  and  delivered,  and  work  and  labor, 
claiming  8197,  the  answer  was  that  the  goods  were  furnished  and  labor' 
performed,  under  a  contract  at  stipulated  prices,  amounting  to  $181, 
out  they  were  worth  no  more  than  $173;  held  that  defendant  might 
reduce  the  recovery  by  evidence  of  defects  in  the  goods,  or  work  per- 
formed upon  them,  under  the  contract,  e.  g.  that  a  chandelier  which 
the  plaintiff  sold,  and  agreed  to  hang,  fell,  from  a  defect  in  its  construc- 
tion, or  of  the  skill  in  hanging  it ;  and  this  notwithstanding  the  defect 
was  not  discovered  until  after  issue  joined.  {Moffet  v.  Sa^kett^  18  N. 
Y.  622.) 

Same  section,  p.  213  h.  An  answer  setting  up  a  defence  that  a 
joint  contractor  with  the  defendant  sued,  is  not  made  a  defendant, 
should  allege  that  such  joint  contractor  is  living.  ( Wooster  v.  Chamber- 
lain, 28  Barb.  602.)  The  defect  is  cured  by  proof  on  the  trial,  without 
objection,  that  the  other  joint  contractor  is  living.    {Id.) 

Same  section,  p.  211*  *  Awards. — In  action  on  an  award,  the 
defendant  may  answer,  alleging  facts  sufScient  to  vacate  the  award, 
and  pray  an  affirmative  judgment  to  that  effect.  {Knowlton  v.  Mickles, 
29  Barb.  465.) 
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Divorce, — Can  adultery  of  the  plaintiff  be  interpo^d  as  an  answer 
in  an  action  for  divorce  on  the  ground  of  cruel  and  inhuman  treatmeni. 
Query,    (McNamara  v.  McNamara^  9  Abb.  18.) 

Same  section,  p.  215*  Payment. — When  a  party  relies  upon  tb4» 
presumption  of  payment  arising  from  lap^e  of  time,  the  proper  mode  of 
pleading  is  to  allege  pnymeut  (iV.  Y,  Life  Ins.  Co.  v.  Covert,  29 
Wb.  436.) 

Undertaking, — It  is  no  defence  to  an  action  on  an  undertaking  on  an 
appeal,  that  the  judgment  was  a  lien  on  real  property  sufficient  to  satisfy 
same,  or  that  execution  had  been  issued  prior  to  the  giving  such  uodt^r- 
taking,  and  levied  on  property  sufficient  to  satisfy  same.  {He*hner  v. 
TowMend^  8  Abb.  234.)    See  Complaint  on  Undertaking,  ante^  page  184. 

Same  section,  p.  216  d.     Usury, — A  mere  accommodation  indorser 
for  a  corporation  upon  an  usurious  note  made  by  them,  may  set  up  the 
defence  of  usury  to  avoid  his  liahility.    [Hungerford^s  Bank  v.  Potsdam 
R.  R.  Co.^  10  Abb.  24,  reversing  S.  C.  9  Abb.  124.)     Where  accom- 
modation paper  is  bought,  bona  fide,  for  a  gros-t  sum,  giving  more  than 
s<^ven  per  cent.,  the  tran>actior)  is  usurious,  and  no  recovery  can  be  hfni 
against  the  parties  to  the  note  for  the  amount  actually  paid.     {Rfts- 
sange  v.  Ross^  29  Barb.  576.)     A  certificate  given  by  the  maker  of  a 
promissory  note,  at  the  time  of  executing  such  note,  and  annexed  thereto, 
stating  that  the  note  is  given  for  value,  and  will  be  paid  when  due,  will 
estop  the  party  giving  it  from  falsifying  his  own  statements,  and  prevent 
his  setting  up  the  defence  of  usury  against  a  holder  who  has  discounted 
the  note  on  the  faith  of  his  certificate  giving  full  value,  under  circum- 
stances free  from  sui^picion,  and  without  any  design  to  evade  the  statute. 
{Mechanics^  Bank  of  Brooklyn  v.  Toumsendy  29  Barb.  669;  17  How. 
569.) 

§  I5O9  P-  '^Ifi*  Counter-claim. — In  an  action  arising  on  contract,  the 
defendant  cannot  interpose  a  counter-claim  arising  out  of  a  toit,  e.  g,^  a 
conversion  of  personal  property.  {Piser  v.  Stearns^  1  Hilton,  86.)  And 
in  an  action  for  a  tort,  the  defendant  cannot  set  up  as  a  counter-claim  an 
independent  tort  committed  bv  tiie  plain  tiff,  and  not  connected  with  the 
transaction  out  of  which  the  plaintift'^s  action  arose.  {Ifurden  y.  Pri- 
mentf  1  Hilton,  75.) 

In  an  action  to  recover  possession  of  premises  for.non  payment  of 
rent  reserved  (2  R.  S.,  505,  sec.  30),  the  tenant  may  show  a  partial 
eviction  from  the  easement  by  way  of  counter-claim.  (Blair  v.  Clazton, 
18  N.  Y.  629.) 

A  counter-claim  can  only  be  used  as  a  defence  by  way  of  counter- 
claim, where  it  exists  in  favor  of  the  defendant  against  the  plaintiff  in 
the  action.  {Wiltsie  v.  Northam,  3  Bosw.  162.)  Accordingly,  in  an 
action  on  a  note  by  a  transferee  or  assignee,  a  cause  of  action  existing 
only  again.st  the  payee  cannot  be  set  upas  a  counter-claim, although  the 
plaintiff  received  the  note  from  the  payee  after  its  maturity.  {Id.)  Ex- 
cept it  is  also  alleged  that  the  note  was  not  valid  in  the  hand  of  the 
payee,  either  from  want  or  failure  of  consideration,  or  otherwise ;  and 
then  such  a  counter-claim  would  be  allowed  against  one  who  took  the 
Bute  after  its  maturity.     (Id.) 
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The  pendency  of  an  action  for  damages  \»  no  bar  to  the  setting  up 
of  the  ftaine  demand  of  damagea^as  a  counter-claim,  in  an  action  a/ter- 
wards  brouerht  a^ain^t  the  plMintiff  in  the  first  action  by  the  defendant 
therein.     ( Wiltgie  v.  Nijf^tham,  3  Bosw.  162.) 

Sembli  the  court  would  not,  after  a  party  bad  aet  up  a  counter- 
claim, allow  him  at  the  same  time,  and  pending  that  litigation,  to  com- 
mence and  prosecute  an  action  to  recover  such  counter-claim,  but  would 
force  him  either  to  withdraw  his  counter-claim  or  discontinue  his  action. 
{Id,    See,  however,  Harris  v.  Hammond^  18  How.  124,  infra.) 

A  counter-claim  must  be  a -cause  of  action  in  favor  of  the  defendant 
and  against  the  plaintiff  in  the  action.  {^Cumings  v.  If  orris,  3  Bosw. 
500.)  In  an  action  by  the  indorsee  of  a  note  against  the  maker  (the 
note  being  payable  on  demand,  and  transferred  to  the  plaintiff  two  years 
after  its  date),  the  maker  cannot  set  off  a  demand  against  the  p-iyee 
growing  out  of  a  partnership  between  such  maker  and  ihe  payee,  and  a 
third  person,  when  there  hns  been  no  accounting  between  such  partners, 
nor  any  bHlnnce  ngreed  upon  as  due  from  the  payee  to  the  make**,  prior 
t<>  su(!h  transfer  of  the  note.  (Id.)  Such  a  demand  is,  until  nn  ac- 
counting is  had,  "  unliquidated,"  and  not  capable  of  bting  ascertained 
by  ^'calculation,"  and  could  not  be  set  off  at  lt»w.  Neither  could  sucJi 
a  demand  be  enforced  as  a  set-off  in  equity  aofainst  the  note,  in  a  suit 
brought  for  that  purpose  against  the  payee  before  the  transfer  of  the 
note,  unless  the  insolvency  of  the  payee  was  alleged.    {Id ) 

In  an  action  on  contract  for  goods  sold,  defendant  may,  without 
leave  of  the  court,  set  up  by  way  «f  counter-claim  a  judgment  recovered 
by  him  against  the  plaintiff*,  notwithstanding  the  prohibition  against 
suing  on  a  judgment  without  leave  of  the  court.  ( Wells  v.  Henskaw^ 
3  Bo:<w.  625  ;  Clark  v.  /Story,  29  Barb.  295.)  The  maker  of  a  note 
given  to  a  bank,  when  sued  by  a  receiver  of  its  effects,  cannot  enforce 
as  a  counter-claim  against  the  note  a  demand  against  the  bank  not  due 
either  when  the  note  matured  or  when  the  receiver  was  appointed. 
{U,  S.  Trust  Co.  y,  Harris,  2  Bosw.  76.) 

The  plaintiff,  "A,"  sued  on  a  note  for  $100.  Defendant,  "  B,"  an- 
swered that  the  note  was  given  for  the  price  of  a  horse  sold  by  plaintiff, 
**A,"  to  him,  which  plaintiff,  **A,"  warranted  sound,  a  breach  of  the 
warranty  and  damages  to  the  amount  of  ISIOO.  Afterwards,  and  pend-. 
ing  the  suit  on -the  note,  the  defendant,  "B,"  sued  the  plaintiff,  '*A," 
for  said  breach  of  warranty,  and  recovered  judgment  for  $100.  Held, 
that  tlie  plaintiff,  **  A,'^  was  entitled,  on  this  state  of  facts,  to  an  order 
striking  out  B.'s  answer  and  for  judgment  on  the  note,  although  he  had 
appealed  from  the  judgment  obtained  by  B.  in  the  action  fur  the  breach 
of  warranty,  {ff arris  v.  Hammond,  18  How.  123 ;  see  Wiltsie  v. 
Northamy  3  Bosw.  162,  supra.) 

Same  section,  p.  222*  Several  defences, — ^The  defendants,  by  their 
answer,  first  denied  each  and  every  allegation  in  the  complaint,  and 
then,  in  successive  para^aphs,  separately  numbered,  admitted  in  terms 
many  averments  of  the  complaint.  Plaintiff  moved  to  strike  out  as 
false  either  the  general  denial  or  the  admissions;  held,  there  was  no 
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propriety  Id  permitting  two  statements  in  a  pleading  in  direct  conflict 
with  each  other,  and  ordered  that  the  general  denial  be  strock  ont»  un- 
less the  defendants  withdrew  the  paragraphs  containing  the  admissions. 
(  Willett  V.  Metrop.  Ins.  Co.,  2  Bosw.  679.) 

A  general  and  a  specific  denial  are  not  peifnitted  to  the  same  part 
of  a  complaint;  bat  an  answer  may  specifically  deny  one  part,  and  gen- 
erally deny  the  remainder.  Bat  an  answer  on  information  and  belief^ 
which  denies  all  the  allegations  in  the  complaint  ^  inconsistent*'  with 
the  facts  alleged  in  the  answer,  is  insufficient.  {Blake  v.Eldred,  18 
How.  240.) 

Upon  demurrer  to  one  of  several  defences,  no  resort  can  be  had  to 
other  portions  of  the  answer,  either  to  defeat  or  sustain  such  defence, 
where  no  reference  to  any  other  part  of  the  answer  is  made  in  the  de- 
fence referred  to.     (Ritchie  v.  Oarriecn,  10  Abb.  246  ;  see  anie^  222  6.) 

§  \Sl^  p.  224*  An  answer  which  is  so  framed  that  it  does  not  set 
up  a  valid  defence,  but  states  facts  which  may,  by  being  properly 
averred,  constitute  a  defence,  wilt  not  be  struck  out  as  sham,  irrelevant, 
or  frivolous.  The  remedy  in  such  case  is  by  demurrer.  {Struver  v. 
Ocean  Ins,  Co,,  9  Abb.  28.) 

§  1569  p.  229>  The  complaint  should  be  subscribed  by  the  plain- 
tiff or  his  attorney;  the  printed  name  of  the  attorney  is  a  nullity. 
{Farmers^  Loan  Co,  v.  Dickson^  17  How.  477  ;  contra,  see  Mutual  Life 
Ins.  Co.  V.  Ross^  10  Abb.  260,  note.) 

The  omission  of  defendants'  attorneys  to  subscribe  a  demurrer  can- 
not be  insisted  on  upon  an  appeal  from  an  order  sustaining  such  deitaur- 
rer.     (Ehle  v.  Hulier,  10  Abb.  287.) 

§  1579  P*  ^^*  '^^  verification  of  a  c«  mplaint,  like  that  of  an  an- 
swer, should  be  united  in  by  every  party  who  nnites  in  the  pleading, 
and  whose  interest  is  several.     {Gray  v.  Kendall,  10  Abb.  66.) 

The  defendant  is  not  excused  from  verifying  his  answer  to  a  verified 
complaint,  on  the  ground  that  the  complaint  charges  him  with  fraud  in 
making  the  assignment  it  is  the  object  of  the  action  to  have  set  aside. 
(  Wolcott  V.  Winston,  8  Abb.  422.) 

A  managing  agent  of  a  corporation  upon  whom  a  summons  is  served, 
is  such  an  officer  of  the  corporation  as  is  authorized  to  verify  the  an- 
swer. The  verification  in  such  case  by  the  agent  is  th^  verification  by 
the  corporation,  and  need  not  state  the  depon«ints'  grounds  of  belief  or 
sources  of  knowledge.  (Glaubensklee  v,  Hamburg  d:  American  Packet 
Co.,  9  Abb.  104.) 

§  159y  p.  2S8»  In  an  action  for  damages  caused  by  defendant  neg- 
ligently  leaving  a  ditch  in  a  highway  open,  the  complaint  stated  that 
"  plaintiff  fell  into  it  without  any  fault  or  want  of  care  on  his  paru** 
The  answer  denied  ^  that  the  plaintiff  without  any  fault  or  want  of  care 
did  fall  therein.**  This  was  construed  to  put  in  issue  the  felling  into  the 
ditch  as  well  as  the  exercise  of  proper  care  by  the  plidntiff.  (  Wall  v. 
Buffalo  Water  Works  Co.,  18  N.  Y.  1)9.) 

If  the  place  where  an  act  occurred  is  material  to  be  alleged  in 
pleading,  and  the  pleading  is  ambiguous  as  to  the  place,  the  presump- 
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tion  is  against  the  pleader.  (Beach  y.  Bay  State  Co,^  10  Abb.  Tl.) 
See,  however,  Wall  Y.Buffalo  Water  Works  Co.  (18  N.  Y.  11 9), where 
it  is  said  that  a  party  going  to  trial  on  an  ambiguonB  pleading  of  his 
adversary,  without  moving  to  have  it  made  definite,  shall  have  it  taken 
most  strongly  against  him. 

There  is  in  substance  no  difference  between  an  averment  that  by 
means  of  certain  specified  frauds  of  defendants  (which  are  charged  to 
have  been  practiced  with  intent  to  defraud  the  public  generally),  the 
plaintifif  was  induced  to  make  and  did  make  a  particular  purchase,  and 
an  averment  tliat  defendants,  by  means  of  the  same  frauds,  induced 
plaintiff  to  make  such  purchase.     {Cross  v.  S'lekett^  2  Bo8w.-6l8.) 

An  averment  in  pleading  that  an  agent  acted  by  due  authority,  is 
sustained  by  proof  of  subsequent  ratification.  {Jfoyt  v.  Thompson's 
JExecutors,  19  N.  Y.  208.) 

§  I6O9  p.  211  •  The  word  ^  pleading"  in  this  section  is  synonymous 
with  "  answer"  or  "  defence."  It. does  not  authorize  a  whole  answer  to 
be  stricken  out.     {Blake  v.  Eldred^  18  How.  240.) 

A  party  moving  to  strike  out  for  irrelevancy  or  redundancy  must 
point  out  the  parts  objected  to.     {Id,) 

Allegationsan  a  complaint  for  malicious  prosecution,  of  matter  te»d- 
incf  to  show  the  defendant's  motive,  such  as,  without  being  alleged, 
might  be  proved  at  the  trial  aar  showing  special  injury,  e.  ^.,  a  mali- 
cious publication  by  the  defendant  concerning  the  prosecution,  will  not 
be  stricken  out  as  redundant  or  irrelevant :  the  defendant  is  not  ag- 
grieved by  them.     {Brockleman  v.  Brandt^  10  Abb.  141.) 

A  complaint  for  services  and  materials  alleged  to  have  been  done 
and  supplied  ^  at  the  times  and  about  the  matters,  and  at  the  prices 
specified  in  an  account  already  delivered,"  but  containing  no  copy  of 
such  account,  nor  having  a  copy  of  such  account  annexed,  is  indefinite 
and  uncertain,  as  not  showing  the  nature  and  amount  of  the  services 
and  materials,  and  the  time  when  they  were  rendered  and  supplied. 
{Farty  v.  Lee,  10  Abb.  143.) 

Same  section.  Where  a  complaint  stated  the  circumstances  under 
which  the  defendant  made  an  assignment  for  the  benefit  of  creditors, 
and  set  forth  the  whole  assignment,  and  then  alleged  that  the  assign- 
ment was  frau<^ulent  and  void  on  its  face,  and  was  made  to  hinder,  delay 
and  defraud  creditors,  held  sufficiently  definite  and  certain,  and  that  it 
was  not  necessary  to  state  why  it  was.  fraudulent  and  void  on  its  face. 
{Hastings  v.  ThursUm,  18  How.  530.) 

In  an  action  for  libel  the  defamatory  words  were  "  specific  charges  of 
having  committed  thefts  from  the  defendant,"  of  articles  specified,  and  of 
practicing  prostitution,  speeifyinff  instance^.  Held  that  an  answer  which 
alli'ged.  that  the  defendant  had  been  robbed  of  the  articles  mentioned, 
and  as  defendant  believed  the  plaintiff  was  guilty  of  the  charges  alleged 
againf^t  her,  and  ^  that  what  defendant  said  of  plaintiff  was  in  full  belief 
of  its  truth,  in  self-vindication  and  as  a  warning  to  others,  and  not  A*om 
malice  towards  the  plaintiff,"  was  sufficiently  definite  and  certain,  and 
contained  nothing  redundant  or  irrelevant.  {Steinman  v.  Clark,  10 
Abb.  132.) 
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An  allegation  in  an  answer  that  it  appeared  on  the  face  of  the  com- 
plaint that  certain  persons  ought  to  be  parties,  and  that  a  complete  deter- 
mination of  the  action  could  not  be  had  without  their  presence,  was 
stricken  out  As  irrele^nt  If  the  allegation  was  true  the  defendant 
should  have  demurred.     {Gassett  v.  Crocker ,  10  Abb.  133.) 

When  a  party  goes  to  trial  on  an  ambiguous  pleading  of  hia  adver- 
sary without  moving  under  this  section,  the  pleading  is  to  be  taken  most 
strongly  against  him.  ( Wall  v.  Buffalo  Water  Works,  18  N.  Y.  119 ; 
but  see  Beach  v.  Bay  State  Co.,  10  Abb.  71,  ante,  page  766.) 

If  a  complaint  in  addition  to  the  statement  of  a  g<M>d  cause  of  action 
contains  unnecessary  and  improper  matter,  the  remedy  is  by  motion  to 
strike  out  under  this  section.     {Meyer  v.  Van  Collem,  28  Barb.  230.) 

The  letters  relied  on  as  embodying  a  contract,  should  not  be  set  qui 
in  a  complaint  for  a  breach  of  such  contract  {Dibblee  v.  Corbett^  9  Abb. 
201.) 

§  167  p.  25l»  Joinder  of  actions  — Consignees  of  goo'ls  and  holders 
of  the  bill  of  lading,  who  have  made  advances  upon  it,  have  an  interest 
in  goods  which  will  enable  them  to  sue  the  carrier  for  a  conversion  of 
them.  And  such  a  cause  of  action  may  be  joined  with  a  claim  to  re- 
co^r  a  sum  overpaid  by  plaintiffs  to  the  carrier  on  account  of  freight 
on  said  goods.     (Adams  v.  Bissell,  28  Barb.  382.) 

Two  causes  of  action  cannot  be  joined  where  one  of  them  would  Have 
been  ejectment  under  the  former  names  of  actions,  and  the  other  a  suit 
in  equity,  to  compel  a  conveyance  of  the  premises  to  the  plaintiff.  (Z^t- 
tiny. McCarthy,  17  How.  289.) 

Consolidating  actions, — Where  on  consolidation  some  of  the  actions 
are  discontinued,  and  only  the  consolidated  action  remains,  there  is  no 
principle  by  which  the  costs  in  the  discontinued  actions  can  be  included 
in  the  consolidated  action,  even  though  it  embraces  the  causes  of  action 
in  the  actions  discontinued.  Provi;tion  for  such  co^ts  must  be  made  in 
the  discontinued  actions  before  they  finally  cease  to  exist,  otherwise  the 
party  loses  such  costs  as  against  his  adversary.  (Blake  v.  Michigan  S. 
iSbN,  Indiana  B.  B,  Co.,  17  How,  228.) 

§  1699  p.  260*  When  there  is  a  variance  between  some  of  the  alle- 
gations of  a  complaint  only  and  the  proof,  and  nothing  more  appears, 
tlie  court  has  no  power  to  nonsuit  on  the  mere  ground  that  such  variance, 
whatever  it  may  be,  is  material.  The  only  test  of  the  materiality  of  a 
variance,  is  proof  to  be  furnished  by  the  party  that  the  variance  has  ac- 
tually misled  him  to  his  prejudice  in  maintaining  his  action  or  defence 
upon  the  merits.  When  such  proof  is  not  furntHhed,  the  variance  must 
be  disregarded,  and  the  pleadings  may  be  amended  to  conform  to  the 
facts  proved.     (  ChapnMn  v.  Carolin,  3  Bosw.  456.) 

When  a  note  which  by  its  terms  is  payable  eight  months  after  its 
date,  is  described  in  the  complaint  correctly,  except  that  the  time  when 
It  is  payable  is  not  stated,  so  that  in  effect  it  is  stated  to  be  payable  im- 
mediately, the  variance  is  immaterial — (Id.) 

Proof  by  the  defendants  that  they  knew  the  plaintiff  held  the  note 
produced  on  the  trial ;  that  they  had  given  no  other  note  of  that  date 
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and  amount ;  and  no  note  of  tliat  amoant  payable  immediately,  does  not 
tend  to  show  that  they  have  been  misled  by  the  variance,  no  defence 
i]|>on  the  merits  being  pretended.    (Id,) 

Where  in  an  action  against  carriers  for  the  loss  of  goods,  it  h 
averred  that  the  ^oods  were  by  the  '*  plaintiff  "  "  delivered  to  the  defend- 
ants," and  "  the  defendants  promised  safely  "  to  carry,  and  the  proof  was 
that  an  agent  of  the  plaintiff  delivered  the  goods,  and  the  promise  was 
made  to  him. — held  no  variance.     {Richards  v.  )Vestcott^  2  Bosw.  690.) 

Facts  may  be  averred  according  to  their  legal  effect;  but  facts  proved 
directly  different  from  those  averred  will  be  deemed  a  variance,  although 
if  properly  pleaded,  they  also  would  have  constituted  a  good  defence.^- 
(Ganper  v.  Adams,  28  6arb.  441.) 

§  I7I9  p.  262*  Where  the  complaint  alleged  that  plaintiff  left  wiih 
defendant  on  27th  Sept.,  1854,  20  shares  of  stock  for  sale  at  not  less 
tl^an  46  per  cent.,  and  that  defendant  sold  the  stock  at  that  rate  and  re- 
fused to  pay  over  the  proceeds;  and  the  proof  was  that  by  plaintiff^s  di- 
rection said  proceeds  were  invested  in  other  20  shares  of  stock,  which 
by  the  like  direction  were  sold  and  the  proceeds  invested  in  other  20 
shares  of  stock,  which  by  plaintiff^s  authority  were  sold  and  proceeda  re- 
ceived 20  March,  1855, — held  not  a  failure  of  proof.  {Hall  v.  Iforison, 
3  Bosw.  520.) 

In  an  action  on  a  promissory  note,  the  answer  set  up  the  defence  of 
usury,  in  exacting  more  than  seven  per  cent,  on  giving  a  further  day  of 
payment.  The  proof  was  that  defendants,  being  indebted  to  plaintiffs 
on  a  promissory  note,  requested  an  extension  of  time  to  pay,  which  plain- 
tiffs' agent  consented  to  on  their  giving  a  new  note,  with  other  indor- 
sers,  and  paying  his  expenses  in  going  to  all  the  makers  of  the  note  and 
waiting  for  the  new  note, — the  note  in  suit  was  fur  the  amount  of  the 
old  note  and  such  agent's  expenses, — held  that  the  defendants  not  having 
proved  the  facts  as  alleged  in  their  answer,  and  not  having  asked  to 
amend,  they  had  **  failed  to  substantiate  their  defence,"  and  that  the 
plaintiffs  were  entitled  to  recover.     {Oasper  v.  Adams,  28  Barb.  441.) 

In  Codd  V.  Rathbone  (19  N.  Y.  39),  it  was  held  that,  the  answer  being 
usury,  proof  of  a  violation  of  the  statute  prohibiting  banks  from  paying 
out  paper  discounted  at  less  than  par,  was  a  failure  of  proof. 

§  1729  p.  263*  A  defendant  may,  within  the  time  allowed  to  amend 
of  course,  amend  his  answer  by  inserting  an  entirely  new  and  different 
defence  from  that  contained  in  the  original  answer.  Thus,  where  the 
original  answer  contained  a  counter-claim,  and  the  defendants  afterwards 
amended  by  striking  out  the  counter-claim  and  setting  up  the  defence  of 
the  statute  of  limitations,  held  he  might  do  so.  (  Wymun  v.  Remond, 
18  How.  272.) 

§  1739  p.  266*  Amendm^ent  an  the  trial. — In  an  action  for  false  im- 
prisonment, in  a  justice's  court,  it  is  improper  to.  allow  an  amendment  of 
the  complaint  by  adding  a  count  for  a  malicious  prosecution  after  plaintiff 
has  rested  his  case  without  making  out  any  cause  of  action  for  false  im- 
prisonment.    (  Wdldkeim  v.  Sickel^  1  Hilton,  45.) 

When  in  an  action  on  a  note,  the  answer  by  not  denying  admits  the 
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allegations  that  defendant  ma'le  the  note  and  delivered  it  to  the  payee, 
who  indorsed  it  to  plaintiff,  the  defendant  should  not  on  the  trial  be 
permitted  to  amend  his  answer  by  inserting  a  defence  that  the  payee  of 
the  note  at  the  time  of  the  indorsement  was  a  married  woman.  \RoMnns 
V.  Richardaan,  2  Bosw.  248.) 

Referees  have  no  power  to  allow  amendments  under  this  section. 
{Union  B'k  v.  Mott,  18  How.  606.) 

Amendment  after  the  trial. — After  a  trial  has  been  had  and  the  deft^nd- 
ant's  case  fully  developed,  if  the  plaintiff  amends  his  complaint,  he  ahoald 
elect  upon  what  averments  he  will  rest  his  casp,  and  should  not  be  per- 
mitted to  speculate  on  the  chances  of  proof  by  complaining  in  the  alter- 
native upon  inconsistent  stat«^ments.  (Saltus  v.  Oenin^  3  Bosw.  639;  8 
Abb.  254 ;  17  How,  390.)  And  where  a  trial  has  been  had  in  which  the 
whole  case  was  developed  and  the  plaintiff  continued  to  insist  on  his 
light  to  recover  on  the  facts  alleged  in  the  complaint  until  two  years  and 
three  months  after  the  trial,  and  eight  months  after  the  court  on  apjAal 
had  decided  that  on  thosd  facts  he  could  not  recover, — held  that  if  the 
plaintiff  could  be  permitted  to  amend  by  substantially  changing  his  cause 
of  action,  it  should  only  be  on  payment  of  all  the  costs  accrued  since  the 
original  complaint  was  filed.  {Id,)  In  that  case,  the  application  to 
amend  was  denied. 

Where  leave  is  ffiven  aft^r  trial  by  a  referee  to  amend  the  complaint 
by  adding  a  new  and  distinct  cause  of  action  not  connected  with  tho^e 
set  forth  m  the  original  complaint,  the  order  should  be  on  condition  that 
plaintiff  stipulate  to  set  aside  the  report,  and  vacate  the  order  of  refer- 
ence, with  costs  to  abide  the  event;  find  the  order  should  provide  for  ser- 
vice of  the  amended  complaint,  and  for  giving  defendant  time  to  answer. 
{AUaben  v.  Wakeman,  10  Abb.  162  ) 

Amendment  of  judgment  roll. — Where  the  complaint  contained  thir- 
teen causes  of  action,  to  oneof  which,  the  sixth,  the  defendant  demurred, 
and  to  the  others  put  in  an  answer.  After  trial  of  the  issues  of  fact  and 
verdict  for  the  plaintiff  thereon,  the  issue  on  the  demurrer  remaining  un- 
disposed o^  the  plaintiff  entered  judgment  on  the  verdict,  and  inserted 
in  his  judgment  roll  the  sixth  cause  of  action.  Under  the  special  dr- 
curastances  in  the  case,  and  on  the  plaintiff's  motion,  the  court  allow4!l  the 
judgment  roll  to  be  amended  by  inserting,  nunc  pro  tunc^  an  order  that 
the  plaintiff  take  nothing  by  the  sixth  cause  of  action.  {Fry  v.  Bennett^ 
9  Abb.  45.) 

Where  the  summons  is  signed  with  the  firm  name  of  two  attorneys 
in  partnership,  and  the  complaint  served  with  the  summons  is  signed 
with  the  name  ofoneof  such  attorneys  only,  and  all  subsequent  pro^ed- 
ings  are  had  in  the  name  of  the  attorney  who  signed  the  complaint,  the 
court  may  after  judgment  amend  the  summons  by  substituting  the  ind^ 
vidual  name  of  the  attorney  for  the  firm  name.  {Sluyter  v.  Smith,  2 
Bosw.  673.) 

Judgment  record  how  amended, — ^When  it  becomes  necessary  to 
amend  a  judgment  record  it  is  not  proper  to  make  an  actual  obliteration 
of  the  record,  or  an  erasure  of  such  parts  as  are  directed  to  be  amended. 
It  should  be  done  by  duly  entering  the  order  for  the  amendment  with  the 
clerk,  and  appending  a  certified  copy  of  the  order  to  the  judgment  recoiA. 


§§  173 — 178.]  ADDITIONAL    NOTES.  771 

Section  17S — Continued. 

It  is  also  proper  to  mark  the  passages  ameDded  by  brackets  or  lines  of 
distinctioD,  and  to  refer  by  an  entry  in  the  margin  of  the  judgment  to  the 
order  for  amendment  by  its  date ;  or,  tlie  judgment  as  amended  may  be 
entered  at  length  if  the  party  so  desire.  {Slut/ter  v.  Smithy  2  Bosw. 
678.) 

§  174,  p.  270.  In  Pettigrew  v.  Mayor  of  N.  F.  (17  How.  492), 
the  court,  after  judgment,  on  (notion  of  the  defendant^  set  aside  the 
judgment  on  the  groand  that  the  contract  on  whicli  the  plaintiff  sned, 
had  been  fraudulently  altered  by  some  person  unknown,  by  which  the 
plaintiff  had  recovered  more  than  he  was  entitled  to. 

§  I??,  p.  272«  It  Is  almost  a  matter  of  course  to  allow  a  supple- 
mental complaint  to  be  filed,  and  without  costs,  if  the  application  is 
promptly  made  after  the  necessity  for  it  becomes  known.  {Sage  v. 
Mosher^  17  How.  367.) 

It  is  not  of  course  to  allow  a  plaintiff,  after  going  to  trial  and  fail- 
ing to  file  a  supplemental  complaint,  to  bring  before  the  court  fiicts 
known  prior  to  the  trial.     (Id.) 

The  filing  a  supplemental  complaint  should  be  allowed  only  on 
equitable  terms,  and  never  at  the  expense  of  the  defendant.     (Id.) 

A  motion  for  leave  to  file  a  supplemental  complaint  will  be  denied, 
with  costs,  where  it  appears  there  is  another  suit  pending  between  the 
same  parties  for  the  same  object  as  that  sought  to  be  obtained  by  the 
supplemental  complaint,     (iii.) 

§  178^  p.  274«     Persons  Privileged  from  Arrest. — In  addition  to 
those  mentioned  (ante,  p.  274  a.):     Electors,  on  day  of  an  election  (1 
R.  S.  126,  §  4  ;  Laws  1842,  ch.  130,  §  2) ;  domestic  servants  of  a  pub- 
lic minister  (1  Opin.  Atty.  Gen'l.  26) ;  militia-men  on  parade  days, 
from  the  rising  to  the  setting  of  the  sun  (1  R.  S.  303,  §  27) ;  non-com- 
missioned ofiicers,  seamen,  and  mariners  enlisted  in  the  service  of  the 
U.  S.  during  their  term  of  office,  for  any  debt  or  contract.     (Laws  U. 
S.,  vol.  3,  p.  97) ;  parties  to  a  suit,  their  attorneys  and  witnesses,  in 
coming  to,  attending  upon,  and  returning  from  court  (2   Rol.  Abr. 
272;  1  Mod.  R.  66;  Barnes,  27,  878;  Peake  Ev.  193;  1  Camp.  2'29; 
11  East,  439  ;  2  W.  Blac.  R.  1113  ;  4  Dallas,  387,  329  ;  6  Taunt.  358 ; 
3  Eng.  Law  and  Eq.  R.  435 ;  29  Id.  331  ;  1  H.  El.  636  ;  3  B.  <fe  Aid. 
252 ;  2  Marsh.  57 ;  8  Bing.  166),  or  any  lawful  tribunal,  as  an  arbitra- 
tion (Spence  v.  Stuart^  3  East,  89 ;  Sanford  v.  Chase^  3  Cowen,  881), 
or  commissioners  of  bankniptcy,  or  to  give  deposition  before  a  magis- 
trate, under  an  order  of  the  oourt^  (Arding  v.  Flower^  8  T,  R.  534 ; 
Walters  v.  J^es,  4  J.  B.  Moore,  34) ;  atid  by  the  Revised  Statutes  (2  R. 
S.  402,  sections  51,  52,  53,  54,  55)  **  every  person  duly  and  in  good 
faith,  subpcenaed  as  a  witness  to  attend  any  court,  officer,  commissioner 
or  referee,  or  summoned  to  attend  any  judge,  officer  or  commissioner,  in 
any  case  where  the  attendance  of  such  witness  may  be  enforced  by 
attachment  or  commitment,  shall  be  exonerated  from  arrest  in  any  civil 
suit,  while  going  to  the  place  where  he  shall  be  required  by  such  sub- 
poena, to  attend,  while  remaining  at  such  place,  and  while  returning 
therefrom ;"  and  provision  is  made  for  the  discharge  of  persons  arrested 
while  so  privileged,  and  declaring  their  arrest  absjlutely  void,  and  for 
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the  means  of  exonerating  the  officer  for  not  making  an  arrest,  hj  an 
affidavit  of  the  witness.     The  privilege  iloes  not  extend  to  an  arrest  by 
bail,  semhle  {Ex  parte  Lyne^  3  Stark.  470).     It  is  a  personal  privilege, 
and  may  be  waived  by  the  witness  by  willini^ly  submitting  himself  to 
the  custody  of  the  officer  {Brmon  v.  Getckelly  11  Mas^i.  11,  1.4 ;   Geyer 
V.  Jrwin^  4  Dall.  107),  or  by  putting  in  bail,  or  by  a  general  appearance. 
{Steward  v.  Howard,  15  Barb.  26.)     The  privilege  does  not  extend  to 
a  witness  who  attends  voluntarily,  without  a  subpoena  (flardenbrook's 
c(Me^  8  Abb.  41 G ;  Be  McNeil,  6  Mass.  264),  except  the  witness  be  from 
a  foreign  state  or  country.     {Norrig  v.  Beaeh^  2  Johns.  294  ;   Sanford 
V.  Chase^  3  Cow.  381 ;  Hopkins  v.  Cobum^   1  Wend.  292.)     Where  a 
witness  attended  on  a  subpoena  before  a  referee,  and  was  examined,  his 
examination  closed,  and  the  hearing  adjourned.    On  the  adjournment 
day,  the  witness  attended  without  any  subpoena,  but  at  the  request  of 
one  of  the  counsel  in  the  action,  to  be  further  examined ;  held,  a  volnn- 
taiy  attendance,  and  that  he  was  not  privileged  from  arrest.     {^Harden- 
brook's  case,  8  Abb.  416.)     A  person  brought  into  this  State  as  a  fugi- 
tive from  justice,  is  liable  to* arrest.     {Williams  v.  Bacon^  10  Wend. 
536.)     A  person  under  arrest  on   a  justice*s  warrant,  is  privileged. 
{Love  V.  Humphreys^  9  Wend.  204.)    JL  person  acquitted  of  a  criminal 
charge,  has  a  reasonable  time  to  reach  home  before  he  can  be  arrested 
in  a  civil  action.     {Lucas  v.  Alhee^  1  Den.  666.)    As  to  the  privileges  of 
attorneys  and  counsel,  while  attending  court,  see  4  Wend.  204 ;  1  Id.  32 ; 
5  Id.  90  ;  4  Hill,  59  ;  18  Johns.  52.     As  to  the  privilege  of  an  insane 
peison,  see  ante^  p.  282  A.    A  sheriff  is  not  privileged  from  arrest. 
{Hill  V.  Lott,  10  How.  46.) 

§  179)  p.  275*  A  commission  merchant  who  receives  produce  to 
sell  on  commission,  acts  in  a  fiduciary  capacity,  and  is  liable  to  arrest 
on  failure  to  pay  over  the  net  proceeds  of  the  sale.  {Sheedder  v.  ShielU, 
17  How.  420.) 

A  partner  is  not  liable  to  arrest  on  the  ground  of  fraud  committed 
by  his  co-partner  in  contracting  the  partnership .  debt,  for  the  recovery 
of  which  the  action  is  brought,  in  the  absence  of  proof  that  he  knew 
of  such  fraud,  or  that  in  some  way  he  ratified  the  transaction.  {Han' 
over  Co,  v.  Sheldon^  9  Abb.  240.  Wetmore  v.  Earle^  Id.  68,  note,) 
But  where  a  firm  of  which  M.  was  a  partner,  received  moneys  of  the 
plaintiff,  from  his,  plaintiff  ^s,  agent,  having  been  previously  requested  by 
plaintiff  to  remit  the  same  to  him  when  received.  M.'s  hrm,  after 
receipt  of  the  money  remitted  a  bill  of  exchange  for  the  amount,  drawn 
on  a  branch  of  the  house,  payable  at  sixty  days  after  sight .  The  bill 
was  accepted  and  delivered  to  plaintiff,  but  M.*s  firm  failed  Wore  the  , 
bill  matured,  and  the  bill  was  unpaid;  held,  in  an  action  against 
the  firm  for  converting  the  moneys  so  received,  that  M.  was  liable  to 
arrest.     {Bull  v.  Melliss,  9  Abb.  68.) 

Although  a  principal  is  civilly  liable  for  the  fraud  of  his  agent,  he 
is  not  liable  to  arrest  therefor  unless,  he  participate  in  such  fraud,  or 
knowingly  ratify  it     {Clafiin  v.  Frank,  8  AbB.  412.) 

In  all  cases  in  which  fraud  is  charged,  proof  of  an  actual  intent 
ought  to  be  required  to  justify  an  order  of  arrest  {Berchell  v.  Strauss^ 
28  Barb.  293  ;   Clajlin  v.  Frank,  8  Abb.  412.) 
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Where  a  person  actually  insolvent,  purchases  goods  on  credit,  upon 
his  representations  of  solvency,  yet  he  is  not  liable  to  arrest  in  an  action 
to  recover  the  price  of  such  goods,  if  at  the  time  of  making  the  repre- 
sentations he  believed  them  to  be  true.  {Berckell  v.  Strauss,  28  Barb. 
293.)  Where  the  question  is  whether  the  vendee  procured  the  sale  of 
them  through  fraud,  evidence  is  admissible  of  purchases  made  by  him 
at  or  about  the  same  time,  involving  similar  frauds.  {Hall  y.  Naylor^ 
18  N.  Y.  588.)  And  evidence  is  admissible  of  contemporaneous  sales 
procured  by  affirmative  representations  of  the  purchaser's  insolvency^ 
though  the  issue  is  upon  an  alleged  fraudulent  concealment  of  facts 
material  to  his  credit.  {Id)  Otherwise,  of  representations  which, 
though  false,  were  not  fraudulent  as  statements  in  respect  to  his  circtrni- 
stances,  made  to  a  creditor  having  no  present  right  of  action,  for  the 
purpose  of  quieting  his  alarm  in  respect  to  his  security,  though  accom- 
panied by  an  offer  to  return  goods  previously  purchased,  and  the  creditor 
declining  such  offer  in  consequence  of  such  representations.     {Id) 

The  mere  omission  of  a  purchaser  of  goods,  to  disclose  his  insol- 
vency to  the  vendor,  is  not  a  fraud  for  which  the  sale  may  be  avoided. 
{Nichols  v.  Pinner^  18  N.  Y.  295^  When  no  inquiries  are  made  of 
the  vendee  on  the  subject  of  his  pecuniary  condition,  and  he  makes  no 
false  statement,  nor  resorts  to  any  artifice  to  mislead  the  vendor,  it  is 
not  in  general  fraudulent  in  him  to  remain  silent  as  to  his  pecuniary 
condition.  {Id)  An  honest,  though  abortive,  purpose  to  continue 
hosiness  and  pay  for  the  goods,  is  consistent  with  the  vendee's  knowl- 
edge of  his  own  insolvency ;  and  the  purchase  is  not  fraudulent  when 
made  with  such  intent,  though  founded  in  delusive  and  unreasonable 
expectations.  {Id)  Whether,  however,  the  failure  of  the  vendee 
to  disclose  a  marked  atid  sudden  change  in  his  affairs,  for  the  worse, 
which  he  has  reason  to  suppose  unknown  to  the  vendor,  may  not  be  a 
fraudulent  concealment,  rendering  the  sale  voidable,  query  ?     {Id.) 

I.  loaned  G.  tl,000,  taking,  as  security,  his  note  and  eleven  receipts 
signed  by  G.'s  wife,  for  eleven  consecutive  monthly  payments  of  £16 
each,  payable  to  her  by  K.,  out  of  her  separate  estate.  Before  the  first 
of  these  installments  became  due,  6.  forbade  E.  to  pay  the  amounts  to 
L,  and  thereafter  himself  drew  them  out  as  they  became  due.  In  an 
action  by  I.  to  recover  of  G.  said  $1,000,  it  was  held  that  G.  could  not 
be  arrested  :  he  had  not  removed  or  disposed  of  his  property  to  defraud 
his  creditors,  nor  was  the  debt  fraudulently  contracted.  {Isaacs  v.  Gor- 
ham,  1  Hilton,  480.) 

In  an  action  for  falsely  and  fraudulently  representing,  to  plaintiff,  the 
means  and  pecuniary  ability  of  a  third  person,  whereby  the  plaintiff 
was  induced  to  sell  and  deliver  to  the  latter  goods  on  credit,  and  was 
damaged,  the  defendant  cannot  be  held  to  bail  unless  it  be  shown  by 
the  affidavits  on  which  the  order  of  arrest  is  sought,  that  the  defendant 
is  a  non-resident,  or  is  about  to.depart  from  the  State.  {Smith  v.  Cor- 
biere^  3  Bosw.  634.)  ,  •       •  . 

The  liability  of  a  party  for  falsely  and  fraudulently  representing  the 
means  and  pecuniary  ability  of  a  third  person,  is  not  a  debt  fraudulently 
contracted,  nor  an  "  obligation"  fraudulently  incurred,  within  subdivis'' 
ion  4  of  §  179  of  the  code.     {Id) 
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An  order  of  arrest  obtained  under  subd.  3  of  this  I79th  section  can- 
not be  sustained  where  the  complaint  alleges  as  a  cause  of  action  the 
wronifful  conversion  of  a  horse,  and  demands  judgment  for  dami^^ea. 
Such  an  notion  is  for 'damages, — not  to  recover  specific  property.  (Sty- 
7/iour  V.  Van  Curen,  18  How.  94.) 

Hesident, — A  defendant  who<e  domicii  is  in  New  Jersey^  where  he 
spends  all  his  time  except  daring  business  hours,  is  not  a  resident  of  this 
State  (New  York),  though  his  business  is  in  New  York,  and  he  is  daily 
and  habitually  in  New  York  from  7  A.  M.  to  7  P.  M.,  and  though  he  keep 
his  bsnk  account  in  New  York.     (Barke  v.  Lawrence,  17  How.  554.) 

Same  section,  p.  275*  The  plaintiff  who  has  resorted  to  a  provisional 
remedy — arrest — waives  it  by  uniting  in  his  complaint  causes  of  action  to 
s^rae  of  which  the  provisional  remedy  does  not  extend.  Thus,  where  at 
the  commencement  of  the  action  the  defendant  was  arrested  on  an  affida- 
vit charging  the  receipt  of  moneys  in  a  fiduciary  capacity,  the  complaint, 
subsequently  served,  united  with  a  cause  of  action  for  moneys  received 
in  a  fiduciary  capacity,  a  cause  of  action  on  contract  for  which  the  de- 
fendant was  not  liable  to  arrest ;  held  that  the  defendant  was  entitled  to 
discharge  from  the  arrest,  even  after  b  til  given.  {Lambert  v.  Snow,  9 
Abb.  92;  17  How.  517.)  If  in  such  a  case  a  plaintiff  would  resort  to 
the  provisional  reniedy,  he  must  bring  separate  actions.     (/</.) 

§  181)  p.  SSStt  In  an  action  by  a  married  woman  respecting  her 
separate  propeity,  an  affidavit  is  sufficient  which  alleges  in  general  terms 
til  at  the  property  in  question  was  her  separate  and  individual  property  : 
it  need  not  show*  how  it  became  so.  {Lippman  v.  Fetenbargh^  10  Abb. 
254.). 

§  18t|  p.  285*  '  Semhle  in  the  superior  court  th^  order  of  arrest  may 
be  made  to  accompany  the  summons  into  the  sheriff's  hands.  (See  Ghuld 
v.  Bryan,  3  Bosw.  626.) 

Semble  an  assignee  of  a  cause  of  action  authorizing  an  order  of 
arresk  is  entitled.to  the  order  in  the  same  manner  as  the  original  creditor. 
(See  King  v.  Kirby,  28  Barb.  49  ;  Haight  v.  Hayt,  19  N.  Y.  464.) 

*  §  187  p.  286*  A  practicing  attorney  is  disqualified  from  becoming 
bail  in  a  civil  action.     [Miles  v.  Clarke,  2  Bosw.  709.) 

Special  bail  cannot  be  treated  as  a  nullity  merely  because  the  sureties 
are  practicing  attorneys ;  but  that  fact  is  sufficient  to  require  their  rejec- 
tion if  their  exclusion  is  insisted  on.     (Id.) 

Section  1 94  is  merely  declaratory  of  the  practice  in  resptct  to  bail, 
existing  at  the  time  the  code  whs  enacted.  It  prescribes  the  qualifications 
essential  to  sufficient  bail,  but  does  not  affect  the  rule  hy  which  various 
classes  of  persons  are  disqualified,  although  residents  and  freeholders  and 
worth  the  requisitie  sum.  The  rule  and  its  exceptions  are  as  consistent 
with  each  other  since  as  they  were  prior-to  the  code  ;  and  section  469 
retains  the  pre-existing  practice  not  inconsistent  with  the  provisions  of 
the  code.    (Id.) 

§  189^  p.  287*  The  privilege  of  a  witness  frona  arrest  doear  not  ex- 
tend to  an  arrest  by  his  bail,  semble.     {Ex  parte  Lyne,  3  Siark.  470.) 


§§  189 — ^204.]  ADDITIONAL    NOTES*  T75 

Section  ISt--^  Contimied, 

A  sheriff  who  becomes  bail  may  surrender  his  principal  by  re-arrest- 
ing  him.     (Seaver  v.  Oenner,  10  Abb.  256.) 

ft 
§  I9I9  p.  288*     Bail  are  entitled  to  be  discharged  on  the  deatli  of 

their  principal,  and  they  have  themselves  the  right  to  make  the  motion 
for  their  discharge,  (iferritt  v.  Thompson,  1  Hilton,  550.)  Bail  are 
entitled  to  be  discharged  on  proof  of  the  death  of  their  principal  by  pre- 
soinption  arising  from  the  fact  of  his  absence,  shipwreck,  or  otherwise. 

A  sheriff^s  privilege  as  bail  is  commensurate  with  his  liability  ;  and 
whenever  other  bail  can  be  relieved,  he  can ;  and  he,  as  can  other  bail, 
may  surrender  the  principal  after  judgment  and  execution  against  the 
person,  and  within  twenty  days  att«r  suit  commenced  against  him,  the 
sheriff,  on  his  liability  as  bail.  (McGregory  v.  Wiiletty  17  How.  439; 
Metad/v,  Slryker,  10  Abb.  12.)     See  section  201  and  note. 

After  the  twenty  days  limited  by  this  section  have  expired  bail  can« 
not  properly  surrender  their  principal ;  and  if  they  do  surrender  him,  the 
sheriff  cannot  properly  hold  him.  (Baker  v*  CutUh^  10  Abb.  279.)  'Jhe 
time  to  surrender  may  be  extended  by  order,     (/(f .) 

■ 

§  SOltp.SSltt  A  sheriff  sued  ns  bail  cannot  avoid  his  liability  by 
showing  that  the  debtor  was  insolvent  and  had  no  propeity  not  exempt 
from  execution,  and  had  ever  since  remained  in  the  same  condiiion. — 
{Metcalf  V.  Stryker^  10  Abb.  12.)  It  is  otherwise  where  the  action  is  for 
an  escape.     (Diiguerre  v.  Oraer,  id,  note,) 

An  action  against  a  sheriff  on  his  liability  as  bail  under  section  20 1 
of  the  code,  is  not  an  action  for  neglect  of  official  duty.    The  damages 
are  the  amount  of  the  judgment,  and  cannot  be  reduced  by  evidence  of 
the  insolvency  of  the  judgment  debtor.     {Metcalf  v.  Stryker,  10  Abb. 
12.) 

§  301)  p.  292*  A  motion  to  vacate  an  order  of  arrest  can  only  be 
made  before  judgment.  {Roberta  v.  Carter,  17  How,  279  ;  9  Abb.  106 
note;  Crowell  v.  Brown,  9  Abb.  107  note,)  ^ 

The  judgment  is  an  extinguishment  of  the  order  of  arrest ;  but  where 
after  judgment  the  defendant  is  let  in  to  defend,  the  judgment  standing 
as  security,  he  is  estopped  from  insii^ting  that  such  judgment  avoids  tke 
order  of  arrest.     {Union  Bank  v.  Mott,  9  Abb.  106 ;  17  How.  354.) 

The  dtiPendant  moved  to  vacate  the  order  of  arrest ;  his  motion  was 
denied,  and  he  appealed  to  the  general  teim.  Pending  the  appeal  he 
obtained  leave  to  move  again  on  new  facts,  and  that  motion  being  denied 
he  appealed  to  the  general  term  ;  held,  on  reversing  the  order  on  the 
second  motion  and  vacating  the  order  of  arrest,  that  the  first  order  shoald 
be  dismissed  with  costs.     (Lambert  v.  Snow,  9  Abb.  92.) 

Appeals  from  orders  denying  motions  to  vacate  orders  of  arrest  after 
defendant  h^is  given  bail,  are  not  to  be  encouraged.  (Moers  v.  Morro  dt 
Martin,  17  How.  280;  8  Abb.  "257;  29  Barb.  361.) 

On  an  appeal  from  an  order  denying  a*  motion  to  vacate  an  order  of 
arrest,  the  objection  that  the  affidavit  on  which  the  order  of  arrest  was 
granted  was  made  on  information  and  belief,  can  have  but  little  weight 
with  the  appellate  court,  where  the  principal  allegationsin  such  affidavit 
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are  not  explained  or  denied.     (Uni<m  Bank  v.  Ifoti,  9  Abb.  106  ;  17 
How.  354.) 

The  court  at  general  term  on  appeal  from  a  judgment,  cannot  con- 
aider  whether  an  order  of  arrest  in  the  action  was  properly  granted. 
(Boss  V.  Westy  2  Bosw.  360.) 

« 

§  2M9  p*  297*  Where  a  third  person  on  behalf  of  the  plaintiff  eze- 
cates  an  undertaking  pursuant  to  this  section,  and  the  defendants  subse- 
quently obtain  a  judgment  against  the  plaintiff  for  costs,  and  on  appeal 
that  judgment  is  affirmed  with  costs,  the  two  bills  of  oosts  are  within  the 
undertaking,  and  the  obligor  is  liable  therefor.  {Tibbies  t.  O'Connor^  28 
Barb.  688.) 

§  211 9  p.  298t  Where  the  defendant  claims  a  redelivery,  and  gives 
an  undertaking  under  this  section,  which  undertaking  'states  that  he,  de- 
fendant, reqfuires  a  return  of  the  property,  such  undertaking  is  competent 
evidence  to  go  to  the  jury  to  disprove  an  allegation  in  the  anawer  that 
the  defendant  does  not  detain  the  property.  It  is  for  the  jury  to  say  how 
much  weight  such  an  undertaking  is  entitled  to.  {Black  v.  F'oeter^  28 
Barb.  887!) 

Durihg  the  three  days  in  which  the  defendant  may  elect  whether  or 
not  he  will  demand  a  return  of  the  property,  the  sheriff  is  required  to  re- 
tain the  property  in  his  possession.  If  the  defendant  elect  to  demand  a 
return  the  sneriff  is  still  to  retain  possession  until  the  defendant's  sureties 
justify,  unless  he,  the  sheriff,  is  willing  to  take  the  risk  of  such  justiQca- 
tion.  The  effect  of  the  defendant's  demand  of  the  property  within  three 
days  is,  not  to  entitle  the  defendant  to  tlie  property,  but  to  prevent  a 
delivery  to  the  plaintiff.  {Graham  v.  WelU^  18  Uow.  370.)  The  time 
within  which  the  defendant's  sureties  are  to  justify,  is  not  limited.   (IbL) 

When  more  than  two  sureties  justify,  the  whole  justification  must  be 
equivalent  to  two  sufficient  sureties.    (/</.) 

§  219)  p.  30(*  Trade  marks, — Right  to  the  name  ^^Schi^'dam 
Schnapps."  (  Wmlfe  v.  Goulard,  IQ  How.  64.)  «*  Yankee  Soap.**  (  Wii- 
liam^  V.  Johnson,  2  Bosw.  1.) 

Foreign  Corporation. — When  enjoined.  {Bopers  v.  Michigan  India- 
na E.  B.  Co.,  28  Barb.  689.) 

Municipal  corporation, — When  enjoined.  (  Whitney  v.  Mayor  cf 
N,  Y^  28  Barb.  233  ;  PeopU  v.  Mayor  of  N.  T.,  9  Abb.  253.) 

Proceedings  in  another  court. — When  enjoined.  {New  Haven  B,B. 
Col  Y.Schuyler,  8  Abb.  239 ;  and  see  McCarthy  v.  Peake,  9  Abb.  164.) 

§  22O9  p.  308*  A  statement  on  information  and  belief  of  the  grounds 
for  an  injunction  not  showing  the  sources  of  the  information,  is  not  suf- 
ficient; and  this  rule  should  be  strictly  applied  where  the  allegations  on 
information  and  belief  are  thos^  of  the  people.  {The  People  v.  Mayor  of 
N.  T.,  9  Abh.  263.) 

§  222)  p«  iSM*  No  particular  form  for  the  undertaking  onntioned 
in  this  section  being  prescribed,  any  form  of  secunty,  as  a  penal  bond, 
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which  substantially  complies  with  the  requirements  of  this  8e(  tion,  will 
suffice.     (Episcopal  Church  of  Westchester  v.  Varian,  28  Barb.  644.) 

An  order  for  a  reference  to  ascertain  the  damages  in  consequence 
of  an  injunction,  may  be  made  after  final  judgment  in  the  action. 
(Methodist  Churches  of  N.  Tfv,  Barker,  18  N.  Y.  463.)  A  reference 
and  report  upon  such  damnges,  duly  confirmed,  are  conclusive  upon  the 
sureties  in  an  undertaking  providing  for  the  damages  being  ascertained 
by  a  reference,  although  the  sureties  are  not  parties,  nor  notified  of  the 
proceeding.  It  is  in  tne  discretion  of  the  court  ordering  the  reference, 
to  direct  that  the  sureties  have  notice,  or  to  set  aside  the  report  upon 
their  application,    (/(f.) 

§  22S9  P<  811«  Upon  an  order  and  temporary  restraint  under  this 
section,  security  may  be  required  as  upon  the  allowance  of  an  injunc- 
tion under  section  222.  (Methodist  Churches  of  N,  Y,  v.  Barker,  18 
N.  Y.  463.)  Whether  such  security  is  imperatively  required,  or  is  in 
the  discretion  of  the  tribunal  granting  the  order,  query  f    (Id,) 

S  225)  p.  813«  A  preliminary  injunction  cannot  be  sustained  when 
all  the  equities  of  the  complaint  are  denied  by  the  answer.  (Firmegan 
V.  Leey  18  How.  186.)  Or  where  the  only  ground  on  which  the  injunc- 
tion can  be  sustained  is  denied  in  the  answer.  (Oould  \,Macohsohn, 
18  How.  158.) 

§  227)  p.  815t  Where  the  demand  npon  which  the  action  was 
hrpught  arose  upon  written  contracts  for  the  payment  of  money,  exe- 
cuted and  delivered  and  payable  in  Cnnada;  and  all  the  work  done 
and  materials  furnished  were  under  those  contracts,  and  upon  work 
located  in  Canada,  for  a  corporation  created  by  the  laws  of  Canada, 
and  existing  there,  except  a  small  part  of  the  labor,  which  was  per- 
formed in  this  State  under  said  contracts, — held  not  to  be  a  case  where 
the  cause  of  action  arose  in  this  State,  and  although  the  defendant,  the 
foreign  corporation,  had  property  in  this  State  liable  to  attachment,  tlie 
attachment  could  not  be  sustained  by  a  non-resident  plaintiff.  ( Camp- 
hell  V.  Proprietors  of  Champlain  cfc  St.  Laiorence  R,  72.,  18  How.  413  ; 
and  see  Whitehead  v.  Buffalo  dk  Lake  Huron  R.  R.  Co.,  18  How.  218 ; 
Harriott  v.  JWw  Jerseif  R.  R.  Co.,  8  Abb.  284.) 

§  229)  p.  818  d.  Where  pending  a  motion  to  set  aside  an  attach- 
ment, the  plaintiff  procures  the  report  of  a  referee,  to  whom  the  action 
had  been  referred,  m  his  favor,  finding  that  the  transfer  of  the  property 
by  the  defendant  was  fraudulent,  such  report  cannot  affect  the  decision 
of  the  motion.     (Rigney  v.  Tallmadge,  17  How.  657.) 

§  2S29  p.  320*  Whatever  may  be  taken  on  execution  may  be  taken 
on  attachment.  But  a  bill  of  lading  in  the  hands  of  a  consignee  is  not 
property  within  the  meaning  of  section  464,  and  is  not  leviable  upon  by 
attachment.     (Patterson  v.  Perry ^  10  Abb.  83.) 

A  debt  due  by  a  foreign  corporation  which  has  no  agency  in  this 
State,  to  a  non-resident  of  this  State,  is  not  the  subject  of  attachment 
under  this  chapter,  in  an  action  by  a  third  party  against  the  non-resi- 
dent    (  Willett  V.  Equit.  Ins.  Co.,  10  Abb.  193.) 
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Can  a  person  elainiinir  to  be  a  creditor  with  a  warrant  of  attach- 
ment, but  without  an  J  jadgment  or  execution  for  his  debt^  impeach  the 
kona  JUUt  of  a  sale  of  goods  by  the  all^^  debtor  to  a  tliird  person, 
which  sale  has  been  consummated  bj  delivery  of  possession  before  the 
attachment  was  levied !  That  Le  cannor,  se3  ffall  v.  Stryker^  29  Barb. 
105;  9  Abb.  342.     That  he  can,  see  Thayer  t.  WilUlt,  9  Abb.  325. 

1*he  sheriff  may  lawfully  require  a  bond  of  indemnity  before  exe- 
cuting an  attachment  upon  goods  not  in  the  posses-^ion  of  the  debtor, 
but  of  a  third  person,  who  claims  them  as  his  own.  Such  a  bond  is  not 
within  the  prohibition  of  obligations,  taken  by  color  of  office,  although 
the  statute  under  which  the  attachment  issues  provides  for  indemnity 
only  after  the  verdict  of  a  sheriff's  JQ>7*  (Chamberlain  y,  Beliar,  18 
N.  Y.  115.)  The  sheriff  having  incurred  costs  in  successfully  defending 
an  action  brought  by  such  claimant,  may  recover  the  whole  amount  on 
the  indemnity  bond  from  the  obligors,  although  other  creditors  derived 
a  benefit  from  the  levy.     (Id.) 

§  SS?)  p.  S2Stt  A  sheriff  of  this  State  has  no  power  to  sell,  npon  an 
execution  issued  on  a  judgment  in  an  action  commenced  by  attach- 
ment, the  real  estate  of  a  foreign  corporation,  situated  in  another  State. 
(Runk  v.  St  John,  29  Barb.  585.) 

§  2II9  p.  327*  Receiver  9  right  to  property  levied  on  by  theriff. — 
Where  property  has  been  levied  upon  by  the  sheriff,  and  afterwards  a 
receiver  of  such  property  is  Appointed,  the  receiver  takes  it  subject  to 
Uie  levy,  and  the  levy  mu^t  be  first  satisfied  out  of  the  property.  (Rich 
Y.Loutrelj  9  Abb.  356;  18  How.  121;  Re  North  American  Gutta 
Percha  Co^  17  How.  549.) 

Disturbance  of  receiver  in  pogeeseion. — A  receiver  in  possession  oogfat 
not  to  be  disturbed  by  one  cluming  a  superior  legal  title  or  lien,  unless 
by  leave  of  the  court.  But  the  question  is  one  of  contempt  purely,  and 
does  not  affect  the  legal  right  (Chautauque  Co,  Bank  v.  Ris/ey^  19 
N.  Y.  370.) 

Suit  against  receiver. — A  receiver,  sued  as  such  without  leave  of  the 
court,  is  entitled  to  an  order  perpetually  restraining  proceedings  in  the 
action.  (De  Oroot  v.  c/«y,  9  Abb.  364  ;  and  see  Baily  v.  Devereuz^  1 
Vernon  Ch.  Cas  269.) 

Suit  by 'foreign  receiver.^^A  receiver  appointed  in  anotlier  State 
mav  sue  in  his  character  of  receiver  in  this  otate.  (Runk  v.  Sl  Jokm, 
29  Barb.  585.) 

Receiver  of  insolvent  corporation. — In  the  appointment  of  a  receiver 
under  2  R.  S.,  404,  ''of  proceedings  against  corporations  in  equity,"  the 
Supreme  Court  acts  as  one  of  general  jurisdiction,  and  not  as  exercising 
a  special  statutory  power.     (Bangs  v.  Duchinfieliy  18  N.  Y.  592.) 

Chapter  71  of  Laws  of  1852,  relating  to  receivers  of  insolvent  cor- 
porations, is  not  unconstitutional  in  relation  to  its  operation  on  corpora- 
tions not  before  dissolved.     (Id.) 

Receiver  of  mortgaged  chattels. — A  receiver  should  not  be  appointed 
over  a  mortgagee  of  chattels  in  possession,  where  such  mortgagee  swears 
to  a  balance  due  him  on  the  mortgage.     (Bayaud  ?«  Fellows^  28  Barb. 
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451.)  Nor  will  the  fact  that  the  mortgagor  has  an  unliquidatc  1  set-off 
against  the  balance  dae  on  snch  niortgao^e,  arising  out  of  another  trans- 
action, entitle  the  mortgagor  to  a  receiver,  unless  perhaps  where  tbc 
mortgagee  is  insolvent.     (Id.) 

Same  section,  p.  836t  Order  to  pay  amount  admitted  due, — A  part 
of  an  entire  demand  admitted  by  the  answer  to  be  due^  may  be  ordered 
to  be  pal  1,  and  payment  to  be  enforced  as  a  judgment.  Thus,  in  an 
action  on  a  note  for  $351,  the  answer  admitted  %'2l6  to  be  due;  on 
motion  of  the  plaintiff,  the  defendant  was  ordered  to  pay  the  sum  so 
admitted  due,  and  that  payment  might  be  enforced  as  a  judgment., 
(  Guiet  V.  Murpht/,  1 8  How.  411;  and  to  the  like  effect  is  Baker  v.  ^uss- 
baum^  1  Hilton,  549.) 

Rule  35,  allowing  twenty  days  for  the  payment  of  costs,  &c.,  im- 
posed by  an  order,  has  no  application  to  an  order  to  pay  a  sum  admit- 
ted due.     (Id.) 

§  216)  p.  839*  In  an  action  for  the  recovery  of  money  only,  brought 
against  two  defendants,  upon  an  alleged  joint  contract,  if  ^ne  defendant 
fails  to  answer  and  the  other  answers,  the  plaintiff*  cannot  regularly 
enter  judgment  against  the  defendant  not  answering,  and  proceed 
against  the  other  defendant.  He  should  bi-ing  tlie  action,  to  trial  as 
against  both  defendants,  that  he  may  at  the  trial  have  one  assessment  of 
damages  and  one  judgment  against  both  defendants.  On  such  trial  he 
may  have  an  assessment  of  damages  and  a  judgment  against  the  de- 
fendant who  do^s  not  answer,  although  he  fHils  to  make  out  a  case 
against  the  other  defendant.     {Sluyter  v.  ISmith,  2  Bosw.  673.) 

Same  section,  p.  312  /.  Where  money  has  been  collected  on  a 
judgment  which  is  subsequently  reversed,  such  money  may  be  recovered 
by  action ;  the  remedy  by  order  for  restitution  is  merely  cumulative. 
(Lott  y.  Swezey,  29  Barb.  £7.) 

§  217)  p.  812*  An  answer  so  framed  that  it  does  not  set  up  a  de- 
fence, but  states  facts  which,  properly  averred,  would  constitute  a 
defence,  will  not  be  struck  out  as  frivolous.    (Struver  v.  Ocean  Ins,  Co., 

9  Abb.  23.)  .  .  .       .  • 

A  decision  by  a  judge  at  chambers  under  this  section  is  a  judgment 
oh  an  issue  of  law,  and  not  an  order.  But  an  appeal  may  be  taken 
from  such  decision  as  an  order,  before. judgment  is  entered  thereon; 
after  judgment  is  entered,  the  decision  can  only  be  reviewed  by  aa  ap- 
peal from  such  judgment.  (.Witherhead  v.  Allen,  28  Barb.  661 ;  Lee  v. 
Ainttlee,  I  Hilton,  277.) 

The  order,  whether  at  chambers  or  at  special  term,  may  be  either 
absolute  or  conditional,  and  may  order  judgment  against  those  defend- 
ants who  joined  in  the  demurrer,  without  including  those  with  whom 
they  were  impleaded.  ( Witherhead  v.  Allen,  supra.)  If  the  order  is 
erroneous  in  directing  the  amount  for  which  judgment  shall  be  entered, 
that  is  an  irregularity  to  be  corrected  on  motion,  not  by  appeal.  (Id.) 
On  appeal  from  a  judgment  for  plaintiff  on  account  of  the  frivolous- 
ness  -of  a  demurrer  to  the  complaint,  the  frivolousness  is  the  only  ques- 
tion that  can  be  reviewed.  The  extent  of  the  defendant's  liability  can- 
not be  considered.    {Id,) 
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§  251)  p.  S15tt  Where  there  are  issues  of  fact  and  of  law,  and  the 
former  have  been  tried  first  without  objection,  it  will  be  deemed  that 
the  court  directed  them  so  to  be  tried.     {Fry  v.  Bennett^  9  Abb.  45.) 

§  25S9  p.  S41«  An  action  for  penalties  in  violation  of  the  fire-laws 
of  the  city  of  New  York,  in  erectingr  buildings,  and  for  the  removal  of 
the  buildings,  but  not  asking  any  injunction,  is  an  action  in  which  the 
defendant  is  entitled  to  a  trial  by  jury.  {Fire  Department  v.  Marri$oiiy 
9  Abb.  I ;  17  How.  273 ;  18  How.  181.) 

Where  the  main  object  of  an  action  is  the  recovery  of  damages  on  a 
cause  of  action  which  would  formerly  have  been  a  common-law  action, 
and  equitable  relief  is  sought  merely  in  aid  of  such  recovery,  if  neces- 
sary, the  cause  should  be  tiied  at  the  circuit,  and  not  at  a  special  term. 
{N.  Y.  Ice  Co.  V.  North-  WesUrn  Ins.  Co.,  10  Abb.  35.) 

§  258)  p.  S51  c.  Oqc  of  two  defendants  appearing  by  a  separate  at- 
tornev  and  having  a  separate  and  different  defence,  may  bring  the  cause 
as  to  himself  to  trial,  and  in  case  no  one  attends  for  the  plaintiff,  may 
take  a  judgment  of  dismi^l  by  default.  \Qarnee  r.ffoxie,29  Barb. 
547.)  ^ 

§§  27O9  27I9  2729  27S9  p.  3S5*  Compulsory  references  should  be 
rigorously  confined  to  cases  involving  the  examination  of  a  bona  file  ac- 
count in  an  action  of  contract,  and  should  also  be  literally  and  truly  a 
long  account.  {Sharp  v.  Mayor  of  N.  F.,  18  How.  213 ;  Cameron  v. 
Freeman,  18  How.  3 10 ;  Kennedy  v.  Shilton,  0  Abb.  157  note ;  1  Hilton, 
546  )  It  is  not  enough  that  the  examination  of  such  an  account  may 
b<:'come  important  collaterally,  for  the  purpose  of  establishing  some  other 
issue.    (Id,)    * 

An  ac'ionto  recover  compensation  for  indorsing  notes  for  defendant's 
accommodation,  is  properly  referable,  as  requiring  the  examination  of  a 
long  account,  the  case  not  involving  any  difficult  question  of  law.  {Mas- 
terton  v.  Howell^  10  Abb.  118.) 

Appeal  from  order  of  reference. — No  appeal  lies  from  an  order  ol 
reference  made  in  a  case  which  the  couit  is  authorized  to  refer,  and  when 
the  granting  or  refusing  it  rests  in  the  discretion  of  the  judge.  {Ken- 
nedy V.  Shilton,  1  Hilton,  646;  9  Abb.  167  note;  Ubsdell  y. Boot,  1 
Hilton,  173.) 

Where  a  party  has  proceeded  to  tnal  under  an  order  of  reference,  he 
cannot  afterward  appeal  from  such  order.     (  Uhsdell  v.  Root,  supra.) 

Time  and  pla^e  of  meeting  of  refereeff. — If  the  attorney  of  a  party 
receives  notice  of  trial  before  a  referee,  he  is  bound  to  attend  to  it,  and 
attend  at  the  time  and  place  of  bearing  mentioned  in  the  notice.  Mista- 
ken intelligence  received  from  the  referee  as  to  the  time  of  hearing,  may 
furnish  a  good  ground  for  adjourning  the  hearing,  but  not  for  neglecting 
to  attend.     {Sage  v.  Mosher,  17  How.  367.) 

The  better  practice  is  for  the  referee  to  appoint  in  writing  a  time  and 
place  for  the  trial,  a  copy  of  which  appointment  should  be  served  with 
or  before  the  notice  of  trial.     {Id.) 

Trial  before  referees. — ^After  both  parties  have  closed  their  case,  the 
referees  may  open  the  case  for  further  testimony.  {Ayrault  v.  Socket,  9 
Abb.  164  note.) 
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A  referee  caonot  receive  evidence  against  the  objection  of  a  party, 
and  reserve  the  right  to  himself  of  rejecting  it  at  the  conclusion  of  the 
proceedings.     {Clussman  v.  Merkel^  3  Bosw.  402.) 

After  the  referee  has  made  his  report  his  anthority  ceases ;  and  when 
after  the  referee  had  made  his  report  an  order  was  obtained  for  him  to 
make  a  supplemental  report  upon  a  matter  omitted  on  the  trial,  such  or- 
der was  held  to  be  irregular.  {Pratt  v.  StUes^  17  How.  211 ;  9  Abb. 
150.) 

The  fact  that,  on  a  trial  before  a  referee,  adjournments  were  not  form- 
ally made  from  one  hearing  to  the  other  does  not  render  the  proceedings 
irregular,  if  both  parties  gave  all  the  testimony  they  desired,  and  submit- 
ted the  cause  on  such  testimony.  {Acces,  Transit  Co.y.  Garrison^  9  Abb. 
141;  18  How.  1.) 

In  an  action  to  redeem  a  chattel  mortgage,  tried  before  a  referee,  the 
question  of  costs  is  in  his  discretion.  {Pratt  v.  Stiles^  9  Abb.  150  ;  17 
How.  211.) 

Referees  have  no  power  to  allow  amendments  to  pleadings  under  sec- 
tion 173.  Their  power  of  amendment  ^s  confined  to  immaterial  vari- 
ances arising  on  the  trial  under  sections  169  and  170.  {Union  Bank  v. 
Mott,  18  How.  606.) 

Rfferee^s  fees, — Where  the  plaintiff's  attorney  rcqn^ted  the  plaintiff 
to  give  him  his  note  for  the  referee's  fees,  promising  to  advance  to  the  ref- 
eree such  fees,  and  the  note  was  given  accordingly,  held  that  the  referee 
could  sustain  an  action  against  the  attorney  for  such  fees  on  such  his 
promise.     {Judson  v.  Oratfy  17  How.  289.) 

When  the  length  of  time  spent  by  referees  is  disputed  on  the  adjust- 
ment of  the  costs,  it  must  be  shown  'affirmatively  by  affidavit.  It  is  im- 
material what  number  of  days  were  appointed  for  the  reference,  it  must  be 
shown  the  referee  was  peisonally  present  conducting  the  reference  on 
each  day  charged.  {Shults  v.  Whitney^  17  How.  471 ;  9  Abb.  71.)  If 
by  consent  the  testimony  is  taken  before  a  clerk  of  the  referee,  no  fees  to 
the  referee  can  be  alloiied  for  the  time  employed  in  taking  such  testi- 
mony.   {Id,) 

Appeal  from  judgment  on  report  of  referee, — A  party  alleging  error 
or  mistake  committed  by  a  referee,  must  point  it  out  specifically  and  estab- 
lish satisfactorily  the  fact  of  its  existence.  {Bishop  v.  Main^  17  How. 
162,) 

Although  evidence  id  received  by  a  referee  on  a  trial  before  him 
which  is  in  legal  strictness  inadmissible ;  yet  if  the  court  can  see  that  by 
no  possibility  could  it  have  affected  the  result,  the  judgment  will  not  be 
reversed.     {Lowery  v.  Steward^  3  Bosw.  506.) 

The  court  will  not  interfere  with  the  finding  of  a  referee  on  a  question 
of  fact,  as  to  which  there  is  conflicting  testimony,  unless  the  clear 
weight  of  evidence  shows  that  he  has  erred.  (  Watnon  v.  Campbell^  28 
Barb.  421.)  Although  the  court  differs  from  the  referee  in  the  result  at 
which  he  arrived.    {Thompson  v.  Wood,  1  Hilton,  93.) 

On  a  trial  before  a  referee,  improper  evidence  on  the  subject  of  dama- 
ges was  offered  and  objected  to ;  but  was  taken  by  the  referee  subject  to 
the  objectioD,  and  was  afterwards  considered  by  him  in  awarding  damfr- 
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ges.  Exceptions  were  filed  to  his  decision,  and  one  of  them  was  that 
the  decision  was  "  contrary  to  the  law  and  evidence,*'  but  no  specific  ob- 
jection was  taken  to  the  role  of  daniages  adopted ;  held  on  appeal  the 
conn  would  review  the  decision  of  the  referee  in  respect  to  the  measure 
of  damages  adopted  by  him.     (Dean  v.  Boeder^  1  Hilton,  420.) 

Where  any  evidence  bearing  direct  y  upon  the  question  in  issue  baa 
been  erroneously  admitted  by  a  referee,  a  new  trial  must  be  granted,  al- 
though there  may  be  unobjectionable  evidence  sufficient  to  sostMQ  bis 
conclusion.     ( Williams  v.  Fitch,  1 8  N.  Y.,  646.) 

On  setting  aside  the  report  of  a  referee  and  ordering  a  new  trial,  the 
costs  are  in  the  discretion  of  the  court,  and  may  be  ordered  to  abide  the 
event  The  rule  that  a  new  trial  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence  can  only  be  set  aside  on  payment  of  costs, 
does  not  apply  to  reports  of  referees.  ( Wentworth  v.  Candee,  17  How. 
406.) 

§  274)  p  S78«  Judgment  against  one  of  several  defendants. — Tn  an 
action  upon  a  c<m  tract  which  is  in/act  joint  only,  there  can  be  no  recovery 
against  one  only  of  the  joint  contactors,  except  in  cases  where  the  defence 
is  personal  to  one  or  more  of  the  other  defendants,  as  infancy,  d^c.  Bat 
where  several  are  made  defendants,  as  upon  a  joint  contract,  and  it  ap- 
pears on  the  trial  that  only  a  portion  of  the  defendants  made  the  contract, 
thei>laintiif  may  recover  against  such  of  the  defendants  as  in  &ct  are 
liable.  {Zink  v.  Attenhurg,  18  How.  108  ;  see  also  Weatherhead  v.  Al- 
len, 28  Barb.  066  ;  and  Sluyter  v.  Smith,  2  Bosw.  678.) 

Affirmative  relief  to  defendant. — In  an  action  for  divorce  for  cruel 
treatment,  brought  by  a  wife  against  her  husband,  the  plaintiflf  failed  to 
make  out  a  case.  The  defendant  set  up  by  answer  and  proved  facta 
which,  had  he  been  plaintiff,  would  have  entitled  him  to  a  divorce  a 
mensa  et  thora  ;  held,  that  as  defendant,  he  was  entitled  to  the  same 
relief.     {McNamara  v.  McNamara,  9  Abb.  18.) 

§2759  P*  '77*  I^  ^Q  action  for  specific  performance,  the  defence  be- 
ing that  the  defendant  had  notpower  to  convey,  the  court  may  order  a 
reference  to  ascertain  plain tifirs  damages,  and  give  judgment  for  such 
damages.     (Stevenson  v.  Buxton,  8  Abb.  414.) 

In  an  action  for  specific  performance,  the  court  has  power,  where  the 
defendant  cannot  make  title  to  all  the  property,  to  decree  performance  as 
to  so  much  as  he  may  be  able  to  make  title  to;  but  (for  the  reasons  stated  ^ 
in  the  report)  it  is  a  power  which  should  ^  be  exercised  with  great  delib- 
eration and  caution.'^  It  may  be  decreed  although  not  asked' for  by  the 
complaint,  but  it  must  be  asked  for  at  the  trial ;  and  if  not  demanded 
there  cannot  be  decreed  on  appeal.  (Mills  v.  Van  Voorhies,  10  Abb. 
160.) 

§  281)  p.  S79«  The  proof  of  f^ervice  of  the  summons  and  complaint 
is  no  part  of  the  record  on  demurrer.     (Smith  v.  Holmes,  19  N.  Y.  271.) 

The  omission  in  a  judgment  record  of  a  pleading  stated  to  have  been 
withdrawn  before  judgment  and  to  have  been  lost  or  mislaid,  does  not 
affect  the  validity  of  the  record  or  judgment  (Hatcher  v.  Rocheleau,  18 
N.  Y.  87.)     A  demurrer  which  a  party  has  abandoned,  like  a  pleading 
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tehich  baa  been  amended,  is  no  longer  a  part  of  the  record,  and  will  on 
motion  be  atricken  from  the  case.  {Brown  v.  Saratoga  R,R,  Co.^  id. 
495.) 

§  28I9  p.  383*  The  court  should  not  grant  loave  to  i^sue  execution 
on  a  judgment  after  a  lapse  of  five  years  from  its  rendition,  when  it  ap- 
pears that  the  judgment  debtor  holds  a  judgment  against  the  moving 
party  exceeding  in  amount  the  judgment  upon  which  it  is  sought  to  is^ue 
execution.  The  moving  pnrty  should  be  left  to  an  action  on  his  judg- 
ment, or  a  motion  to  set  off  the  judgment:*.  (Beits  v.  Qarr^  1  Hilton, 
411.) 

Executions  were  issued  in  May,  1848,  in  two  actions  on  judgments 
in  the  New  York  common  pleas ;  by  mistake,  the  executions  purported 
to  be  issued  on  judgments  of  the  supreme  court.  The  error  was  not 
discovered  until  atler  a  Rale  on  the  ex<cutions,  and  an  acknowleilgroent 
thereon  of  p-iyment.  Sulisf^quently,  and  in  1851,  an  order  was  made, 
on  application  of  the  plaintin''',  granting  leave  to  issue  new  executions, 
but  none  were  issued  until  1856.  Held  that  such  executions  were  irreg- 
ular, and  must  be  pet  aside.  The^ipplication  for  leave  to  issue  execution 
for  the  purpose  of  removing  the  bar  of  scctiop  284,  cannot  be  made  until 
after  five  years  from  the  date  of  the  judgment.  After  five  years,  the  law 
presumes  the  judgment  has  been  paid,  and  such  presumption  is  not 
removed  by  an  order  made  prior  to  that  time.  (Field  v.  Paulding^ 
1  Hilton,  187.) 

An  order  refusing  to  set  aside  an  execution  issued  without  leave,  af^er 
five  years,  is  not  appealable.  {Bank  of  Genesee  v.  Spencer^  18  N.  Y., 
150.)  It  seems  such  an  execntion  is  not  void,  but  only  voidable,  in  the 
discretion  of  the  court  from  which  it  issued.     {Id.) 

§  2889  p  S86«  Can  an  execution  issue  against  the  person  without 
a%  order  o/"  the  court  f  In  Lockwood  v.  Slgke,  18  How.  45,  Marvin,  J., 
held, '*  The  code  has  made  no  provision  for  applying  to  the  court  or 
judge  for  leave  to  issue  an  execution  against  the  person.  If  the  right 
exists  in  this  case  it  is  wiihout  reference  to  any  order,  and  the  plaintiff 
may  exercise  the  right  at  his  peril.  In  a  previuus  case,  Humphrey  v. 
Brown^  17  How.  481,  Hogeboom,  J.,  held  that  an  execution  against  the 
person  might  issue,  (1)  wheathe  action  is  one  in  which,  from  its  very 
nature,  and  from  the  facts  necessHrily  stated  in  the  complaint  as  the 
cause  of  action,  the  plaintiff  would  necessarily  have  been  entitled  to  an 
order  of  arrest.  (2)  When  the  action  is  one  in  which  the  facts  entitling 
the  plaintiff  to  an  order  of  arrest,  are  not  inherent  in  the  cause  of  action 
itself,  but  independent  thereof,  if  an  order  of  arrest  h^s  been,  in  fact, 
granted  and  enforced.  (8)  Wiiere  the  right  to  arrest  depends  upon 
^ts  extrinsic  to  a  cause  of  action,  and  no  order  of  arrest  has  been 
granted,  yet,  the  complaint  sets  out  acts  of  fraud,  such  as  would  have 
entitled  the  party  to  an  order  of  arrest,  and  the  defendant  has  not 
answered.  (4)  In  an  action  upon  a  fraud,  where  the  fraud  is  established 
upon  the  trial,  and  that  fact  is  incorporated  in  the  decision  of  the  court, 
and  made  a  part  of  the  record.'  (6)  Where  an  order  of  arrest  is  made, 
and  submitted  to  by  the  defendant,  or  upon  controversy  is  adjudged  to 
be  proper.    His  Honor,  in  that  same  case,  further  held  that  an  execu- 
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tion  acrainst  the  person  coald  not  issue  without  an  order  for  the  purpo$«i 
(1)  Where  it  does  not  appear  by  the  record  that  the  case  was  one  which 
necessarily  jostified  an  arrest,  unless  an  order  of  the  court  was  previouslj 
granted.  (2)  Where  no  facts  justifying  an  arrest  are  stated  ia  the 
complaint,  and  no  order  of  arrest  has  been  made.  (3)  Where  the 
facts  justifying  an  arrest  are  set  forth  in  the  complunt  (where  they 
are  extrinsic  of  the  cause  of  action  itself),  as  for  goods  sold  (fraudu- 
lently contracted  for),  or  money  paid  (fraudulently  obtained),  and  the 
defendant  suffers  default,  he  does  not  thereby  admit  the  fraud,  so  as 
to  conclude  him  on  the  question  of  an  execution  against  hia  person. 
It  however,  such  allegations  of  fraud  in  the  complaint  are  duly  veri- 
fied  by  afSdavit,  they  operate  as  the  prop<;r  foundation  upon  which 
an  order  of  arrest  might  hsve  been  granted,  and  thus  the  action 
becomes  one  in  which  the  defendant  might  have  been  arrested ;  mud 
where,  in  such  case,  execution  aprunst  the  person  has  issued  of  course, 
sgMinst  the  defendant,  he  may,  on  motion  to  set  aside  such  execution, 
not  as  irregularly  issued,  but  as  having  no  fuundation  in  the  merits  of 
the  CAse,  controvert  such  facts. 

In  Kendenhurgh  y.  Morgan^  18  How.  409,  Bosworth,  J.  examined 
the  question,  and  arrived  at  the  conclusion  (1)  that  where  the  right  to 
arrest  depend:)  upon  some  fact  wholly  extrinsic  to  the  cause  of  action 
itself,  the  question  of  such  liability  must  be  determined  by  obtaining 
an  order  to  arrest,  or  by  proceedings  to  be  had  upon  such*  an  order, 
.  obtained  before  judgment,  (2)  that  where  the  cause  of  action  per  se^ 
gives  the  right  to  arrest  or  imprison,  although  the  question  of  such 
liability  may  be  provisionally  determined  before  judgment,  yet  it  is  to 
be  absolutely  determined  by  the  judgment  itself. 

SThat  case  was  an  action  on  contract,  in  which  no  order  of  arrest 
[  been  made.  The  plaintiff  obtained  judgment,  and  an  execution 
against  property  being  returned  unsatisfied,  issued  an  execution  agaii#t 
the  person  without  any  order  therefor ;  the  defendant  was  taken  on  this 
execution.  The  court,  on  motion,  set  aside  the  execution  on  the  con- 
dition that  the  defendant  brought  no  action  for  his  improper  arrest 
The  defendant  objected  to  the  order  containing  the  condition,  and 
appealed  therefrom ;  but  the  jreneral  term  (doubting  if  the  order  was 
appealable,  as  to  said  condition)  affirmed  the  order,  21st  April,  I860.] 

Though  it  is  irregular  to  issue  execution  against  the  person  before 
a  return  of  the  execution  against  the  property,  yet  when  the  latter  has 
been  filed,  and  it  was  by  the  sherifi'^s  neglect  that  the  return  had  not 
been  endorsed,  the  defect  is  amendable,  and  the  second  execution  may 
be  upheld  by  allowing  the  return  to  be  endorsed  nunc  pro  tunc,  {Hall 
V.  Ayer,  9  Abb.  220.) 

•  Execution  against  ike  Person  on  Juetie^e  Judgment, — ^To  justify  the 
arrest  of  a  defendant  on  an  execution  issued  upon  a  judgment  obtained 
in  a  district  court  in  the  city  of  New  York,  the  justice  must  state  in  the 
judgment,  and  enter  in  his  docket,  that  the  defendant  is  subject  to  arrest 
and  imprisonment.  (Carpenter  v.  Willett^  18  How.  400.)  Where  sub- 
sequent to  a  judgment  for  plaintiff,  which  did  not  show  any  right  of 
arrest,  the  plaintiff,  on  an  afodavit  that  the  demand  upon  which  judg- 
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ment  was  rendered,  whs  for  -moneys  received  in  a  fiduciary  capacity, 
obtained  an  order  that  an  execution  issae  against  the  person  of  the 
defendant,  held  that  sach  order  and  the  execution  issued  pursuant  to  it, 
were  void.    {Id,) 

Jail  Liberties, — Defendants  against  whom  judgment  is  obtained  on 
any  bond  given  under  the  act  to  suppress  inten)perance,  or  for  any 
penalty  incurred  under  that  act,  are  not  entitled  to  jail  liberties.  (Laws 
of  1867,  vol.  2,  p.  416,  §  32.) 

Charging  in  Execution. — The  time  for  charging  in  execution  is  to 
be  computed  from  the  date  of  actual  entry  of  judgment,  not  from  the 
date  when  the  plaintiff  might  have  Entered  it.  {Lippman  v.  Petersber- 
ger,  9  Abb.  209 ;  18  How.  270.)  The  mere  acceptance  of  an  offer  to 
allow  judgment,  is  not  obtaining  judgment  within  the  meaning  of  the 
statute.     (Id.) 

§  29O9  p.  389t  Return  of  Execution. — ^Tfae  judgment  creditor  cannot 
regularly  issue  an  execution  returnable  in  less  than  sixty  days,  nor  can  he 
compel  a  sheriff  to  return  an  execution  until  the  sixty  days  have  expired. 
{Spencer  v.  Cayler^  17  How.  157.)  Query — can  the  sheriff  regularly 
return  the  execution  before  the  expiration  of  sixty  days  ?  (Id.)  (See 
Spencer  v.  Ouyler^  9  Abb.  383.) 

§  291 9  p.  402i     Setting  off  Judgments.--— The  case  of  Terry  v. 
Hobertg  (15  How.  65),  cited  ante,  p.  402  ^.,  has  since  been  reversed,    ( 1 7 
How.  341.)     On  this  subject,  see  My  v.  Cook  (9  Abb.  366)  ;  Crocker  v, 
Claughly  (2  Duer,  684) ;  Betts  v.  Garr  (i  Hilton,  411). 

Judgment  standing  as  Security, — Where  a  judgment  is  permitted 
to  stand  as  security,  and  the  defendant  admitted  to  come  in  and  defend, 
the  judgment  creditor  has  no  right  to  enforce  payment  of  the  judgment 
pending  the  litigation  on  the  defence  interposed.  {Ford  v.  Whitridge, 
9  Abb.  416  ;  and  see  Union  Bk.  v.  Mott,  id.  106  ;  17  How.  354.) 

§  292)  p.  195*  When  %rder  for  examination  of  judgment  debt^ 
may  issue. — The  return  of  an  execution  unsatisfied,  is  the  only  condition 
imposed,  to  entitle  a  judgment  creditor  to  an  order  under  this  section. 
The  right  is  unqualified,  and  cannot  be  taken  away  by  lapse  of  time. 
Nor  have  the  court,  after  one  execution  has  been«duly  returned  unsatis- 
fied, the  right  to  say  that  by.Teason  of  lapse  of  time,  the  creditor  must 
issue  another  execution  and  wait  its  return  before  he  can  have  the  order. 
{Owen  y. DupigncUy  9  Abb.  184.)  Thus,  where  ten  years  intervened 
the  return  of  the  execution  unsatisfied  and  the  application  for  the  order, 
held  that  the  application  must  be  granted.  {Id.)  [In  17  How. 
512,  the  dissenting  opinion  of  Judge  Bradv  in  Owen  v.  DupignaCj  is 
published  as  the  opinion  of  the  court — Ed.} 

Supplementary  proceedings  may  be  taken  against  a  resident  of  the 
State,  although  the  judgment  is  for  less  than  $25.  {Candee  v.  Gundela- 
keim^j  8  Abb.  435,  county  court.)  A  transcript  of  a  justice's  judg* 
ment  on  being  docketed  with  the  county  clerk,  becomes  a  judgment  of 
the  county  court,  and  enforceable  like  a  judgment  rendered  in  the 
county  court,  except  as  to  its  being  a  lien  on  real  property.    {Id.) 

Where  the  sheriff  voluntarily  returns  the  execution  unsatisfied, 
before  the  expiration  of  sixty  days  from  the  day  of  its  delivery  to  him 


78»  ADDITIONAL    K0TE8,  [§§292 ^294. 

Section  TM — C<m0f^ved. 

the  execmtion  creditor  may,  on  sach  a  rctam,  resort  to  sopplemeBtarj 
proceedings.  {Utica  City  Bank  v.  Buel,  9  Abb.  385;  17  How.  498.) 
i^ut  where  the  execution  creditor  procures  the  return  to  be  made  before 
the  sixty  days  expire,  such  return  do^s  not  authorize  an  order  niftier 
this  section,  and  an  order,  if  made,  will,  on  motion  of  the  judgment 
debtor,  be  set  aside.  {Spencer  v.  Cuyler^  9  Abb.  382  ;  17  Uow.  157; 
Farquakar»on  v.  Kimball^  9  Abb.  385  note.)  The  N.  Y.  common  pleas 
held  otherwise.     {Sperling  v.  Levy,  MS.,  June,  1860.) 

Supplementary  proceedings  cannot  be  maintained  on  an  affidavit 
which  does  not  truly  describe  the  judgment.  {Kennedy  v.  Weedj  10 
Abb.  62.) 

Where  the  afSdavit  stated  a  judgment  against  Ira  Weed  and  Jfary 
Weed,  and  the  transcript  docketed  was  as  of  a  judgment  against  Ira 
Weed  and  Mrs,  Weed,  held  that  supplementary  proceedings  founded 
upon  8iich  docketed  judgment,  must  be  dismissed.  {Id,)  Such  an 
objection  goes  to  the  jurisdiction  of  the  judge  granting  the  order,  and 
cannot  be  cured  by  amendment  nor  waiv^  by  the  parties,  but  is  avail- 
able  at  any  stage  of  the  proceedings.  (/</.)  1  he  defendants  will  not 
be  punished  for  contempt  for  disob.^ying  an  order  founded  on  such  an 
erroneous  affidavit.    (7^.) 

Service  of  order  and  proof  of  service, — The  sheriff's  certificate  is  not 
proof  of  service  of  an  order  in  supplementary  proceedings.  {Utica 
City  Bank  v.  Buel,  9  Abb.  386  ;  17  How.  498.) 

An  appearance  merely  to  ask  an  adjournment,  is*  a  waiver  of  all 
objection  to  the  proof  of  servTce.  (/</.)  [Does  not  such  an  tippearance 
dispense  with  proof  of  service  ? — JSW.] 

A  copy  of  the  affidavit  on  which  the  order  is  granted,  need  not  be 
served  with  the  order.  {Utica  City  Bank  v.  Butl,  9  Abb.  385;  17 
How.  498 ;  Farquaharson  v.  Kimhall,  id,  note ;  18  How.  33.) 

The  fact  that  subsequently  to  obtaining  an  order  to  examine  the 
judgment  debtor  under  this  section,  the  Judgment  creditor  has  issued 
an  alias  execution,  is  not  a  ground  for  discharging  the  order,  where  the 
properly  levied  upon  under  such  alias  execution,  is  not  sufficient  to 
satisfy  the  judgment.  {Fargtuikarson  v.  Kimbally  9  Abb.  385  note;  18 
How.  33.) 

Objecting  to  order. — ^The  judge  before  whom  tlie  order  is  returnable, 
may  vacate  it  on  motion  of  the  judgment  debtor,  for  insufficieucy  in  the 
affidavit  on  which  it  was  granted,  or  on  it  appearing  to  have  be^n 
improvidently  granted.     (Courtois  v,  Harrison^  1  Hilton,  109.) 

The  court  of  common  pleas  for  the  city  and  county  of  New  York, 
in  a  proceeding  founded  on  a  judgment  of  the  marine  court,  cannot, 
either  on  affidavit  or  the  certificate  of  the  judge  who  tried  the  cause,  go 
behind  the  judgment  and  notice  any  errors  or  defects  in  obtaining  or 
entering  same.     If  any  such  error  or  defect  exists,  it  must  be  rectified 

in  the  marine  court.     {Id.) 

• 

§  29I9  p.  Ill*  Where  a^ta  execution  was  issued  to  the  county  of 
Queens,  where  the  judgment  debtor  resided,  and  returned  unsatisfied, 
held  that  a  judge  of  the  supreme  court,  in  the  city  of  New  York,  had 
jurisdiction  to  make  an  order  compelling  a  debtor  to  the  judgment 
debtor,  residing  in  the  city  of  New  York,  on  examination,  to  apply  the 
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property  of  the  judgment  debtor  in  his  hands,  or  make  payment  of  the 
debt  to  the  judgment  creditor,  upon  his  judgment, .  (Foster  v.  Prince, 
18  How.  258;  8  Abb.  407.) 

'Proceedings  under  this  section  may  be  taken  to  compel  the  treasu- 
rer of  a  joint-stock  association  to  submit  to  an  examination  upon  an 
allegation  that  he  is  indebted  to  it,  though  the  judgment  is  entered 
against  him  as  such  treasurer,  and  the  action  was  commenced  by  the 
servfce  of  the  summons  on  him.     (Courtois  v.  ffarrieon,  1  Hilton,  110.) 

It  seems  the  judgment  debtor  is  not  entitled  to  notice  of  a  proceed- 
ing under  this  section.     (Foster  v.  Prince,  8  Abb.  407  ;  18  How.  258.) 

§  297)  p.  41S«  A  judge  should  not  by  a  summary  order  require 
trustees  who  hold  a  trust  fund  of  the  debtor,  to  apply  future  income 
accruing  therefrom  to  the  payment  of  the  judgment.  When  a  trust 
fund  is  disclosed,  the  judge  should  appoint  a  receiver  to  bring  an  action 
against  the  debtor  and  the  trustee,  to  compel  the  application  of  any 
accruing  income  to  the  payment  of  the  judgment,  and  should  enjoin 
the  trustee  from  paying  over  any  of  the  moneys  arising  from  the  fund 
to  the  cestui  que  trust,  for  a  time  sufficient  to  enable  the  receiver  to 
bring  such  an  action.  (Stewart  v.  Foster,  1  Hilton,  505 ;  and  see 
Genet  v.  Foster,  18  How.  50.) 

Supplementary  proceedings  are  limited  to  reaching  property  of  thQ 
debtor,  in  his  possession  or  in  the  possession  of  others,  and  conceded  to 
be  his ;  also,  money  due  the  debtor  when  the  order  is  obtained  and 
served.  (Id  )  But  when  property  or  money  appearing  to  belong  to 
him  is  in  the  hands  of  others,  who  make  claim  -thereto,  it  should  be 
reached  through  a  receiver,  or  be  taken  on  execution.  {Id.;  Hall  v. 
McMakon,  10  Abb.  103.) 

Suppleme15tary  proceedin<?s  only  reach  property  in  the  possession  of 
the  defendant  at  the  time  of  the  service  upon  him  of  the  order  for  his 
examination.  It  does  not  affect  property  subsequently  acquired,  or  a 
debt  which  afterwards  aris»-s.  To  reach  either  of  these,  new  proceed- 
ings are  necessary.  (Sands  v.  Roberts,  8  Abb.  343.)  Thus,  where  at 
the  time  of  serving  the  order  for  examination  and  appointment  of  a 
receiver,  the  judgment  debtor  had  furniture  exempt  from  execution,  and 
which  was  insured.  Subsequently,  the  furniture  was  destroyed  by  fire  ; 
held,  the  receiver  had  no  interest  ia  the  insurance  money.    {Id.) 

§  2989  p.  lilt  The  appointment  of  a  receiver  vests  in  him  the  title 
to  Uie  debtor's  personal  property.  But  the  title  to  the  debtor's  real 
estate  is  transferred  only  by  the  debtor's  own  conveyance,  which  the 
court  can  compel  him  to  execute.  (Ckautauque  Co.  Bank  v.  Risley, 
19  N.  Y.  370.)  Nor  is  a  receiver,  by  mere  force  of  his  appointment, 
vested  with  a  title  to  the  interest  of  the  judgment  debtor,  as  cestui  que 
trust,  in  the  income  of  a  fund  inalienable  by  such  cestui  que  trust. 
(Genet  v.  Foster,  18  How.  50.) 

A  receiver  in  supplementary  proceedings  is  not  trustee  alone  for  the 
parties  at  whose  instance  he  was  appointed,  but  for  all  the  creditors  of 
the  judgment  debtor.  He  is  to  administer  the  property  vested  in  him 
under  the  direction  of  the  court  for  the  benefit  of  all,  first  discharging 
those  debts  which  have  acquired  an  equitable  priority.    Where  he  sac- 
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eeeds  in  nn  action  to  set  a^ide  an  assignment  made  by  tbe  debtor  for 
the  benefit  of  his  creditors,  the  judgment  in  such  action  shonld  provide 
for  indemnity  to  the  trustee  in  snch  assignment  (Bostwick  t.  Beizer^ 
10  Abb.  197.) 

A  receiver  may  maintain  an  action  against  the  judgment  debtor,  of 
whose  property  he  is  receiver,  for  a  conversion  thereof,  where  the  debtor 
has  converted  the  s»me  after  the  title  of  the  receiver  accrued.  {Gard- 
ner V.  Smithy  20  Barb.  68.)  Where  a  judgment  debtor,  at  the  time  of 
the  appointment  of  a  receiver  of.  his  property,  is  in  possession  of  per- 
sonal property  on  which  he  has  given  a  mortgage  to  the  former  owner, 
to  secure  the  purchase  money,  which  mortgage  remains  in  force,  but 
the  receiver  neglects  to  pay  it  off  when  it  becomes  due,  and  suffers  the 
right  of  the  morrgagee  to  become  absolute,  ho  cannot,  after  a  demand 
of  possession  of  the  debtor  and  refusal,  maintain  an  action  against  the 
latter  for  a  conversion,     (/rf.) 

Where  a  receiver  demands  the  delivery  to  him  of  personal  property, 
as  being  the  property  of  the  judgment  debtor,  if  the  demand  is  sufficient 
in  other  respects,  the  objection  cannot  be  taken  at  the  trial  that  he  did 
not  exhibit,  at  the  time  of  such  demand,  the  evidence  of  his  appoint* 
ment  as  receiver,  if  the  refusal  to  deliver  was  not  placed  on  that  ground. 
{Living9ton  v.  Stasselj  3  Bosw.  19.) 

A  receiver  is  eutitled  to  recover  from  a  creditor  by  judgment  recov- 
ered subsequent  to  that  in  which  such  proceedings  were  had,  but  prior 
to  his  appointment,  the  value  of  property  afterwards  levied  upon  by 
such  creditor's  direction  under  such  subsequent  judgment,  and  sold. 
{Fessmden  v.  Woods*  3  Bosw.  650.) 

Where  the  title  to  personal  property  in  the  possession  of  the  judg- 
ment debtor  is  vested  in  the  receiver,  his  leaving.it  in  tha  possession  of 
the  judgment  debtor  for  ten  months,  and  down  to  the  time  of  its  being 
levied  upon  by  a  subsequent  judgment  creditor,  does  not  warrant  such 
subsequent  judgment  creditor  in  treating  the  supplementary  proceedings 
as  fraudulent  and  void  as  against  him,  when  it  is  not  shown  the  prop- 
erty was  left  in  the  debtor's  possession  by  collusion  with  or  consent  of 
the  creditor  at  whose  instance  the  receiver  was  appointed.    {Id.) 

§  8O89  p.  120»  Coats  in  federal  courts. — This  section  does  not  afft^ct 
the  question  of  costs  in  the  federal  courts.  See  1  Blatch.  C.  G.  R., 
647,  650. 

Costs  as  between  attorney  and  client. — Costs  as  adjusted  under«  the 
code  are  not  the  measure  of  compensation  for  the  services  of  the  attoi^ 
ney,  in  an  action  between  himself  and  his  client  to  recover  compensation 
for  such  services.  In  such  an  action,  the  attorney  must  prove  the  value 
of  his  services.     {Garr  v.  Mairet^  1  Hilton,  498.) 

Attomey*s  lien  on  judgment  for  his  costs. — See  Martin  y.  Kanouse^ 
17  How.  146 ;  Booney  v.  Second  Av.  iJ.  A  Co,  18  N.  Y.  868 ;  ffay- 
den  y.  McDermotty  9  Abb.  14 ;  Hall  v.  Ayer^  9  Abb.  220  ;  Ely  y.  Cook^ 
9  Abb.  366 ;  Roberts  v.  Carter,  9  Abb.  866,  note  ;  17  How.  841 ;  Owen 
Mason,  18  How.  166;  Goodrtdge  v.  iVew,  18  How.  189;  Shank  v. 
Shoemaker,  18  N.  Y.  489. 
^   Double  costs, — Bartle  v.  Oilman^  18  N.  Y.  260 ;  where  judgment  is 
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obtained  against  a  defendant  ftned  as  a  public  officer  in  a  jostiee's  court, 
and  on  appeal  to  the  couniy  court  the  judgment  i»  reversed,  and  the 
judgment  of  the  county  court  is  affirmed  in  the  eupreme  court»  held  the 
defendant  was  entitled  to  double  'costs  in  the  sopreme  court,  but  not  iu 
the  county  court.     {Wheelock  v.  Hotchkiaa^  18  How.  468.) 

A  public  officer,  otherwise  entitled  to  double  cosrs,  waives  his  right 
to  such' costs  bj  uniting  in  a  defence  with  a  party  not  entitled  to  such 
costs.     {Bradley,Y.  Fay,  18  How.  481.) 

Security  for  costs, — A  plaintiff  who  was  a  non-resident  at  the  time  of 
commencing  hia  action,  is  not  excused  from  filing  security  kit  costs  by 
the  fact  tfiat  he  afterwards  becomes  a  resident.  (Ambler  v.  Ambler^ 
8  Abb.  840.) 

[An  order  for  security  for  costs,  and  staying  plaintiff's  proceedings 
such  security  be  given,  does  not  prevent  the  running  of  defendant's 
time  to  answer.  The  dictum  of  Brady  J.,  in  note,  3  Abb.  13,  ante 
p.  424  ff,  is  not  followed. — Ed.] 

An  order  at  special  terra  denying  a  motion  to  dismiss  the  complaint 
on  the  ground  that  the  plaintiffs,  a  foreign  corporation,  had  omitted  to 
file  security  for  costs,  is  not  appealable.  (  Tyrone  and  Lock  Jfaven  JR,  JR. 
Co.  V.  Schenckj  18  How.  275.) 

§  S04)  subd.  S,  p.  428t  Where  an  action  was  brought  on  a  pro^ 
missory  note  for  $186,  given  on  the  settlement  of  accounts  between  the 
parties,  and  the  defence  was  that  a  mistake  occurred  in  such  settlement 
which,  if  corrected,  would  show  that  the  defendant  did  not  owe  any 
thing. '  The  total  amount  of  the  accounts  exceeded  $2,000.  The  ac< 
counts  were  examined  by  the  referee  on  the  trial,  and  the  mistake  cor- 
rected, -by  which  the  amount  due  the  plaintiff  was  reduced  to  $20  1 2\ 
The  referee  found,  *'^tbat  plaintiff  recover  of  defendant  $26*12  with 
costs.**  The  plaintiff's  costs  were  adjusted  by  the  clerk,  and  entered 
in  the  judgment;  and,  on  motion  to  set  aside  the  judgment  for  the  costs, 
held  plaintiff  was  entitled  to  his  co!>ts,  as  the  case  was  one  in  which  a 
justi<'e  of  the  peace  had  no  jurisdiciion.  (Gilliland  v.  Campbelfy 
18  How.  177.) 

§  305)  p.  4S0«  Where,  in  an  action  against  a  foreign  corporation,  it 
was  disclosed  on  the  trial,  for  the  first  time,  that  the  plaintiff  was  a 
non-resident,  and  the.  complaint  was  thereupon  dismissed  for  ^  want  of 
jurisdiction'*  in  the  court,  held  that  the  defendants  were  entitled  to  co^ts 
as  of  course  without  any  order  for  the  purpose.  (McMahon  v.  Mutual 
Benefit  Ins.  Co.^  3  Bosw.  644 ;  8  Abb.  297  ;  contra^  Harriott  v.  New 
Jersey  B.  B.  Co.,  8  Abb.  284.) 

Where  one  in  possession  of  chattels,  claiming  them  as  owner, 
brought  an  action  against  the  mortgagee  of  said  chattels  restraining 
him  from  taking  possession  of  them,  and  then  sold  them  and  received 
the  avails.  On  the  trial,  defendant's  title  to  a  small  portion  of  the 
goods  was  established,  and  he  had  judgment  against  the  plaintiff  for 
the  conversion,  in  an.  amount  exceeding  $50,  held  that  deiendant  was 
entitled  to  costs.     {Ashley  v.  Marshall,  0  Abb.  361.) 

In  an  action  against  two  defendants  for  the  recovery  of  money 
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alleged  to  be  due  from  them  jointly,  if  either  defendant  has  a  verdict 
or  repirt  of  a  reibree  te  his  fnTor,  he  ia  entitled  to  co«t8  of  course. 
(CorbeUr,  Ward,  3  Besw.  632). 
See  note  to  sectioB,  806. 

§  Mt|  p.  4tl  •  The  second  clause  in  this  section  applies  to  all  actions 
whether  of  a.  legal  or  equitable  nature.  And  where  several  defendants 
sued  as  mnkers  and  indorsers  of  a  promissory  note,  answered  separately, 
and  one  of  them  succeeded  on  the  defence  of  infancy,  held  he  was  not 
«iititk>d'  to  costs  of  course ;  and  he  having  entered  judgment  for  his 
eoets  without  any  order  for  the  purpose,  was  held  to  be  irregular  in  so 
doing.  {B'k  of  Attica  v.  Wolf,  1 8  How.  102  ;  Wicklow  v.  Bell,  id.  397.) 
But  where  such  defendants  do  not  make  a  separate  defence  by  sepa- 
rate mmwmn,  but  anite'  ia  one  general  denial,  such  as  the  plaintiff  fails 
to  recover  against  are  entitled  to  costs  of  coarse  under  section  305. 
(Zinck  v.  AtUnburg,  18  How.  108.) 

In  an  action  to  dissolve  a  copartnership  and  for  an  accovnttng,  the 
defendants  appeared  by  one  attorney,  but  put  in  separate  answers,  held 
that  the  defendants  were  not  entitled  to  separate  bills  of  costs.  (Hall 
V.  Undo,  8  Abb.  341.) 

The  court  may  set  a4de  the  report  of  a  referee,  and  grant  a  new  trial, 
OB  the  ground  that  the  decision  is  against  the  weight  of  evidence,  with- 
out imposing  costs.    (  Wentworth  v.  Candte,  1 7  How.  405.) 

§  NT)  subd.  1)  p.  4SS«  The  two  dollars  for  each  additional  defend- 
ant should  only  be  allowed  for  defendants  who  are  neceswrily  made 
parties.  The  objection  msy  be  taken,  for  the  first  time  on  the  ac^UAt- 
ment  of  the  costs,  that  some  of  the  persons  named  as  defendants  are 
not  necessarily  parties.    (Caae  v.  Price,  17  How.  348 ;  9  Abb.  111.) 

Same  section,  subd.  2^  p.  4SS»  Costs  of  the  circuit  include  the « fee 
for  all  proceedings  subseqvient  to  the  trial.  {Mitchell  v.  Westertmlt, 
6  How.  265,  311 ;  Dewey  v.  Stewart,  id.  465.) 

Where  a  party,  after  judgment,  is  let  in  to  defend  on  payment  '^of 
all  the  costs  of  the  hearing  before  the  referee,  and  of  the  proceedings 
subsequent  thereto,  held  that  the  costs  included  $10  fur  all  subseonent 
proceedings  before  notice  of  trial.  {Buckingham  v.  Minor,  18  IIow. 
287.) 

The  item  of  #10  for  all  proceedings  before  trial  can  only  be  once 
allowed,  where  the  issue  has  not  been  changed,  although  more  than  one 
trial  may  have  been  had.    \Jackett  v.  Judd,  18  How.  385.) 

.  Same  section,  subd.  ji,  p.  4S4»  The  prevailing  party,  on  an  appeal  to 
the  genera]  term  from  an  order  of  the  special  term,  granting  or  refusing 
a  new  trial,  is  entitled  to  315  before  argument,  and  for  argument  $30. 
{Jackett  V.  Judd,  18  How.  385.     Marvin,  J.) 

Same  section,  subd.  6^  p.  4S5«  Under  an  ordef  of  the  court  of 
appeals,  dismissing  with  costs  an  appeal  from  an  order  made  in  the 
supreme  court,  the  prevailing  party  is  entitled  to  t2p  costs,  and  his 
disbursements.    {Peterson  v.  Dickell,  8  Abb.  269.) 

Same  section,  subd.  7)  p.  4S5«  Where  the  attorneys  of  the  respective 
parties,  by  a  stijpulation  fairly  entered  into,  agree  that  the  costs  of  a 
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terra  or  circuit  at  which  the  cause  is  noticed,  ghall  abide  the  final  event 
of  the  action,  the  agreement  should  be  enforced  without  limit  to  three 
calendar  fees.     {Emmons  v.  N.  Y.  and  Erie  JR.  JR,  Co.^  17  How.  490.) 

When  the  cause  was  noticed  at  the  circuit  by  both  parties,  and  put 
npon  thfe  calendar  by  the  clerk,  and  on  Saturday  previous  to  the  com- 
mencement of.  the  circuit  on  Monday  the  plaintiff  discontinued,  held 
the  defendant  was  not  entitled  to  a  term  fee  for  the  circuit  which  com- 
menced on  the  Monday  after  the  discontinuance.  (Brew  v.  Comstock^ 
17  How.  4d9.) 

§  8O89  p.  4S9«  Where  an  attachment  was  issued  and  levied  on  suffi- 
cient property  to  satisfy  plaintiff's  claim  (over  $8,000^,  and  the  attach- 
ment was  subsequently  discharged  by  the  defendant  giving  tiie  requisite 
undertaking  after  issue  was  joined,  the  cause  noticed  for  trial,  and  placed 
on  the  calendar,  the  parties  settled  on  the  terras  of  defendant  paying  a 
certain  sum,  and  plaintiff's  costs  and  xlisbursements  in  the  action, — ^held 
not  to  be  a  case  in  which  an  additional  allowance  could  bt  vcmde, 
{Bostwick  V.  Tiogc^R.  R.  Co.,  17  How.  466.) 

§  SM;  p.  I01«    The  argument  of   a  demurrer  on  which  a.  final 

judgment  is  rendered,  is  a  trial,  and  the  successful ' party  may  have  an 

extra  allowance  where  the  case  is  difficult  or  extraordinaiy.    But  this 

rule  does  not  apply  to  a  decision  upon  a  demurrer  noticed  as  frivolous, 

■  and  so  adjudged.*   (Small  v.  Ludlow,  1  Hilton,  ?07.) 

The  right  of  a  party  to  an  extra  allowance  is  perfect,  at  the  time 
when  a  verdict  is  rendered  in  his  fa\ror,  although  the  amonnt  of  such^ 
allowance  may  not  be  detennined  until  afterwards.  Thus,  in  an  action 
to  recover  money  where  the  cause  was  difficulty  the  plaintiff  obtained  a 
verdict  in  his  favor  at  a  time  when  the  statute  provided  for  an  extra 
allowance  ;  held  the  plaintiff  was  entitled  to  such  allowance  although 
the  order  for  the  allowance  was  not  made  until  after  the  provision  for 
an  allowance  had  been  repealed.  ( Cook'y,  N,  Y.  Floating  Dry  Dock 
Co.,  1  Hilton,  556.)  Costs  are  to  be  adjusted  according  to  the  law  in 
force  at  the  rendition  of  the  last  verdict  in  the  action.  (Jones  v.  Un- 
derwood, 18  How.  532 ;  Jackett  v.Jadd,  id.  385.) 

An  application  for  an  extra  allowance  **  should  not  be  made  Antil 
all  the  litigation  is  ended."     (Powers  v.  Woolcott,  12  How.  M5.) 

The  unsuccessful  party  has  a  right,  upon  an  application  for  sn  allow- 
ance, to  insist  that  there  be  a  determination  of  the  value  of  the  property 
recovered  or  claimed  in  the  action.  (Dresser  v.  Jennings,  9  Abb.  240.) 
It  is  competent  to  such  party  to  waive  this  right.     (Id.) 

On  motion  to  vacate  an  order  granting  an  allowftnce,  held  (1)  that 
as  the  moving  papers  did  not  show  that  when  the  order  was  granted 
the  unsuccessful  party  objected  that  no  proper  determination  of  the 
value  of  the  property  involved  in  the  action  had  been  had,  it  must  be 
presumed  that  the  objection  was  not  raised.  (2)  That  tlie  failure  to 
raise  it  on  th<f  application  for  the  allowance  was  a  waiver  of  the  right 
to  such  a  determination.  (3)  That  the  granting  of  an  allowance  being 
&  matter  within  the  discretion  of  the  justice,  his  decision  ought  not  to 
be  reviewed  on  motion  before  another  justice.    (Id.) 
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§  810)  p.  442t  Thi'TQ  is  no  aatbority  for  the  recovery  of  compoand 
interest  io  an  action  at  law  unless  there  has  been  a  promise  in  writing 
to  pay  it  after  interest  has  become  dne,  or  without  proof  of  peculiar 
facts  taking  it  out  of  an  ordiaaiy  claim.  {For man  y.Pormanj  17  How. 
255.) 

§  til)  p.  444*  Disbursements. — A  reasonable  sum  actually  paid 
for  service  of  the  summons,  complaint,  or  notice  of  the  object  of  the 
action,  bj  any  person  otlier  than  Uie  sheriff,  and  not  exceeding  the 
sheriff^s  fees  for  the  like  services,  may  be  allowed  as  a  disbursement. 
{Case y.  Price,  17  How.  348 ;  9  Abb.  Hi.)  Tlie  affidavit .ahould  show 
the  reasonableness  of  the  charge  by  stating  the  facts  respecting  such 
service.     {Id,)  , 

It  is  proper  to  allow  as  a  disbursement  proper  sums  paid  for  neces- 
sary searches,  and  copies  ^f  papers  from  the  clerk's  office.     {Id.) 

Costa  are  to  be  adjusted  according  to  the  fee-bill  in  force  at  the  time 
of  the  rendition  of  the  last  verdict  in  the  action.  {Jones  v.  Underwood^ 
Id  How.  582  ;  Jackeit  v.  Judd,  id,  385  ;  and  see  anUj  p.  791,  note  to 
sect  399.) 

TFiiwfWM* /?««.— Witnesses  who  attend  the  trial  by  request,  witbont 
subpoena,  in  two  causes,  are  entitled  to  Uie  full  allowance  of  feea  in  each 
casej  though  the  .parties  to  the  actions  may  be  the  same  in  each. 
( Venee  v.  Speir,  18  How.  168.) 

The  prevHiling  party  is  not  entitled  to  witnesses'  fees  for  his  own 
attendance  as  a  witness  on  his  own  behali  (Case  v.  Price,  9  Abb. 
Ill;  17  How.  848.) 

Review  of  adjustment  {ante,  p.  446). — Where  costs  are  allowed  (o 
the  plaintiff  on  an  adjustment,  by  the  clerk,  to  which  he  has  no  legal 
right*  and  which  the  defendant  cannot  be  required  to  pay  without  a 
violatien  of  t^e  statute,  and  the  cout-t,  at  speriai  term,  deny  a  motion 
to  correot  the  adjustments  an  appeal  lies  to  the  general  term.  {Sluytrr 
V.  SmMj  2  Bosw.  673.) 

§  8IS9  p.  448t  No  more  tlian  $10  can  be  allowed  on  a  motion  for 
a  new  trial  on  a  case  or  exceptions  at  Special  term.  {Jackett  v.  Judd, 
1 8  How.  385.) 

§  SSS9  p*  45(»  See  note  to  section  308,  ante,  p.  791. 
Diseantinuance  of  i^urse.-^lf  before  the  service  of  an  order  allowing 
a  party  to  discontinue  on  payment  of  coats,  the  adverse  party  Las  no- 
ticed the  cause  for  trial,  such  adverse*  party  is  entitled  as  a  part  of  the 
costs  on  the  discontinnanoe,  to  the  fee  for  proceedings  subsequent  to 
notice  of  trial.     {Hall  v.  Linda,  8  Abb.  341.) 

Discontinuance  after  counter-claim  interposed, — The  plaintiff  has  a 
right  to  discontinue  on  payment  of  costs  at  any  time  before  the  time  to 
reply  has  expired,  notwithstanding  the  defendant  has  set  up  a  counter- 
claim.    {Oaksmitk  v.  Sutherland,  1  Hilton,  266.) 

Discontinuance  without  costs, — After  a  defence  of  infancy  by  one  of 
several  defendant<«  sued  as  joint  debtors,  the  plaintiff  may  have  leave  to 
discontinue  as  to  such  infant  without  costs.  (  Wellington  v.  Classon, 
18  How.  10;  9  Abb.  176.) 
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In  an  action  on  two  promissory  notes  made  by  J.  Kranse  &  BrotLcr, 
the  parties  intended  to  be  sued  were  Isidore  Kranse  und  Henry  KrHuse ; 
bui  the  defendants  were  in  fact  described  as  Isidore  Krause  and  Moritz 
Xrsiu^e.  The  •  summons  was  served  on  Isidore  Krause  only,  but  one 
Moritz  Krause  appeared  volnntarily,  and  put  in  an  answer  denying  that 
he  was  a  partner  of  Isidore  Krause.  On  motion  the  plaintiff  was 
allowed  to  discontinue  as  to  .Moritz  Krause,  and  amend  the  summons 
and  proceedings  by  substituting  the  name  of  Henry  for  Moritz,  without 
costs.  .  {Waterbury  Leather  Manuf.  Co,  v.  Krauae^  9  Abb.  176,  note,) 

Election  to  discontinue, — An  order  at  special  term  provided  that  the 
plaintiff  might  discortinue,  ^nd  in  case  he  elecU'd  to  do  so  within 
twenty  days,  and  served  notice  of  his  elepiion  on  the  deft:ndants,  the 
defendants  were  required  to  stipulate  to  answer  in  a  new  action.  Tlie 
plaintiff,  instead  of  serving  notice  of  his  election  to  discontinue,  appealed 
to  the  general  term,  where,  more  than  twenty  days  after  the  order  at 
special  term,  the  order  was  affirmed;  held,  (1)  that  plaintiff  was  not 
required,  in  order  to  discontinue  the  action,  to  enter  .an  ordeV  for  that 
purpose,  but  service  of  a  notice  of  his  election  to  discontinue  would 
have  effected  a  discontinuance ;  and  (2),  that  it  was  too  }a^,  potwith- 
atanding  the  appeal,  to  serve  such  notice  after  the  twenty  days  limited 
by  the  order  had  expired.     {Ferry  v.  B*k  of  Cent,  iT.  F.,  9  Abb.  100.) 

§  32S9  p.  460*  Writ  of  error  when  proper,  A  jtidgrnent  upon  an 
award  muHt  be  renewed- by  writ  of  error  (Isaacs  v.  The  Beth  Hamedrash 
Society^  19-N.  Y.  584),  and  so  must  a  determination  of  the  supreme 
court  in  prohibition  (Becker  v.  The  People^  18  N.  Y.  487),  or  manda- 
mus prior  to  8  April,  1859.  (/(/.,  and  see  Laws  1859,  ch.  174,  and  note 
to  section  333,  post,) 

§  8279  P*  ^'2*  ^  notice  of  appeal  from  a  judgment  at  special  term, 
in  a  special  proceeding,  which  stated  that  the  appeal  is  taken  to  the 
** supreme  court"  instead  <«f  to  the  .'^general  term  of  the  supi^me 
court"  as  required  by  Laws  1864,  p.  592,  held  sufficient  (The  People 
V.  Boylston,  17  How.  120.) 

§  880,  p.  464i  The  remedy  by  restitution  is  cumulative,  and  doos 
not  bar  the  party  proceeding  by  action  to  recover  the  amount  collected 
under  a  judgment  subsequently  reveraed.      (Lott  v.  Sweezy,  29  Burb. 

87.)  .  '  .  . 

On  an  appeal  from  a  judgment  only,  in  an  action  tried  by  a  juiy,  the 
rourt  will  not  review  the  case  upon  tiie  evidence  yvith  a  view  to  detei- 
raine  whether  the  verdict  is  against  evidence.  Such  an  appeal  presents, 
for  the  consideration  of  the  court,  questions  of  law  only,  (Bedell  v. 
Com,  Mut,  Ins,  Co,,  3  Bosw.  148.) 

0 

§  882)  p.  4Mt  Extending  time. — The  court,  but  not  a  judge  at 
chambers,  may  give  leave  to  a  party  to  appeal  after  the  time  limited 
therefor  by  this  section  has  elapsed.  (Toll  v.  Thomas,  18  How.  324  ; 
Harris,  J.) 

Notice  of  judgment,  A  party  who  undertakes  to  limit  the  time  for 
appeal  must  be  held  to  strict  practice.    A  notice  of  judgment  not  signed 
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by  the  ptrtf ,  or  hit  altornej,  and  without  way  plAoe  of  boBinoM  indorsed 
or  meatio»ed,.is  a  niiUiljv  snd  will  not  limit  the  tiine  to  appeal.  (  Vorke 
V.  Pe€ky  17  How.  192.)  And  where  ap  iesao  of  fact  i^  tried  by  the 
court  withioat  a  jury,  and  a  decisioa  rendered  thereupon,  notice  of  ihe 
decitton  given  by  the  prevailing  party  before  the  actual  entry  of 
the  judgment,  is  not  sueh  a  notice  of  the  judgment  as  will  limit  the 
time  to  ^peal.     {Leavy  v.  Roberts^  8  Abb.  310.) 

Waiver  of  objection. — ^Giving  an  admission  of  due  service  of  a  notice 
of  appeal,  is  a  waiver  of  the  objection  that  it  whs  not  served  witlrin  the 
time  to  appeal.     {Struver  v.  Ocean  Ins.  Co,,  9  Abb.  23.) 

§  tSSy  p.  467*  The  general  term  has  no  right  of  itself  to  deduce  facts 
from  evidence  in  order  to  found  a  judgment  The  amendment  in  1857, 
to  this  section,  has  not  varied  this  rule,  or  established  another  in  relation 
to  proceedings  that  may  be  hsd  at  the  trial,  or  in  relation  to  the  powers 
and  duties  of  the  court  at  general  term.  (Brower  v.  Orser,  2  Bosw. 
365.) 

Where  the  court  at  general  term  establish  findings  of  f^ct  different 
from  the  fncts  found  by  the  court  at  special  term,  or  by  the  referee,  such 
findinfi;  df  fiicts  at  genen«l  term  should  be  made  part  of  the  record  on 
appeal  to  the  court  of  appeals.  {Smith  v.  Grant,  17  How.  381.)  Where 
such  a  case  is  sent  back  by  the  court  of  appeals  for  re  settlement,  the 
general  term  cannot  send  the  case  to  the  special  term  or  referee,  for  a 
restatemcBt  of  the  facts.  The  court  of  appeals  should  be  furnished  with 
the  same  facts  as  those  on  which  the  court  at  genetal  tenn  based  ics 
judgment.  {Id.)  Where,  in.  such  a  case,  the. facts  as  found  by  the 
general  term,  have  not  been  stated  in  the  record,  pursuant  to  rule  38, 
the  general  term  may  allow  a  re-settlement  on  terms.    {Id^ 

The  court  below,  while  an  appeaHs  pending  in  the  court  of  appeals, 
have  still  control  over  the  judgment  in  regard  ti)  making  amendments, 
and  the  judgment  is  for  all  purposes  of  amendment,  regarded  as  remain- 
ing in  the  court  below.     {Jadson  v.  ^ay,  17  How.  289.) 

• 

Mandamus. — The  provisions  of  the  code  in  relation  to  appeals  to 
tl^e  court  of  appeals,  apply  to  all  judgments  in  proceedings  upon  man- 
damus rendered  after  April  8,  1859.  (Laws  1859,  ch.  174,  §  3.)  Such 
judgments  rendered  prior  to  that  day  are  to  be  reviewed  by  writ  of 
error.  {Becker  v.  The  people,  18  N.  Y.  487  ;  and  as  to  such  judgment, 
see  Laws  1859,  ch.  174.) 

The  court  of  appeals  has  power,  and  it  is  its  duty  to  hear  and  deter- 
mine all  cases  which  were  pending  in  said  court  on  8th  April,  1859« 
upon  writs  of  error  theretofore  brought  to  review  the  determination  of 
the  supreme  court,  in  awarding  or  refusing  to  award  a  peremptory  man- 
damus, in  the  same  manner  as  if  such  cases  had  been  brought  into  i^id 
court  of  appeals  by  appeal  under  the  code.  (Laws  1859,  di.  174,  §  1 ; 
and  see  further  id.  g  2.) 

What  decisions  the  court  may  review. — ^TJpon  a  trial  by  jury,  the 
plaintiff'  had  a  verdict,  and  in  the  entry  thereof  judgment  for  him  was 
ordered.  The  defendant  moved  for  a  new  trial  upon  a  case  and  excep- 
tions at  special  term,  and  his  motion  was  granted.  The  plaintiff  appealed 
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from  this  order,  and  it  was  reversed  at  general  term,  the  order  there-- 
TipoQ  entered  again  ordering  judgment    After  thia  tlie  plaintiff  applied 
SkX  special  term  for  an  allowance,  wbieh  wiis  granted.    This  allowance 
'vras  affirmed  on  appeal  at  general  term.    An  oider  was  entered  contain- 
ing an  order  fur  judgment  on  the  verdict,  with  interest  and  costs,  stating 
tbe  amount,  but  not  stating  whether  such  order  wa»  made  at  general  or 
apedal  term.    The  defendant  appealed  to  the  oovrt  of  appenls-from  the 
judgment,  and  from  the  order  at  general  term,  affii-ming  the  order  for 
&n  allowance,  held,  on  motion  to  dismiss  the  appeal,  that  the  appeal  wss 
-well  brought,  there  having  been  an  actual  determination  at  the  generid 
term  in  a  judgment  of  all  the  questiuns  capable  of  litigation,  and  that 
a  previous  appeal  to  the  general  term,  from  the  Judgment  re'ndered  at 
special  term,  was  unnecessary.     {Cook  v.  N,  X,  Floating  Dry  Dock 
Co.,  18  N.  Y.  229.) 

The  holder  of  a  fund  being  sued  by  two  parties  having  conflicting; 
claims  thereto,  brought  the  same  into  court  and  was  discharged  from 
litigation,  under  section  122  of  the  code.  There  was  no  fonpal  snbHi- 
tution  of  either  claimant,  as  defendant,  but  a  reference  was  ordered  to 
ascertain  the  facts,  and  upon  the  coming  in  of  the  report,  the  fund  was 
awarded ;  held  a  final  determination,  equivalent  to  a  judgment,  from 
which  an  appeal  might  be  taken  to  the  court  of  appeals.  {Kirby  v. 
J^itzpatrickj  18  N.  Y.  484.)  The  report  in  such  case  having  the  effect 
of  a  special  verdict,  the  question  vshich  party  is  entitled  to  judgment 
is  reviewable,  on  appeal,  although  no  exception  has  been  taken.     (Id) 

m 

No  appeal  lies  to  the  court  of  appeals  in  the  following  cases. — Where, 
on  tbe  trial,  the  defendant  moved  to  dismiss  the  complaint  on  the  ground 
that  it  did  not  state  facts  (sufficient  to  constitute  a  cause  of  action,  which 
motion  was  denied  and  exception  taken,  and  the  complaint  was  defec- 
tive in  that  it  omitted  certam  facts  essential  to  a  cause  of  action,  but 
w^hich  might  have  been  supplied  by  amendment,  yet  the  plaintiff  proved 
such  omitted  facts,  held  that  the  defect  in  the  complaint  furnished  no 
sufficient  ground  for  an  appeal.     (Lounshury  v.  Purdy^  18  N.  Y.  515.) 

A  judgment  for  the  sale  of  lands,  and  the  dispa«ition  of  the  pro- 
ceeds, ill  accordance  with  the  report  to  be  made  upon  a  reference  therein 
ordered,  to  ascertain  tbe  shares  of  the  respective  parties,  is  not  final^ 
so  as  to  be  the  subject  of  an  appeal  to  the  court  of  appeals,  though  no 
provision  is  made  in  the  judgment,  for  a  revieyv^  of  the  report,  or  for 
suspending  the  actual  payment  of  the  moneys,  to  give  an  opportunity 
for  appeal.     (Tompkins  v.  ffyatt,  19  N.  Y.  634.) 

A  iudgment  is  not  final  so  long  as  there  may  be  further  litigation 
under  its  provisions ;  and  it  is  for  the  court  below  to  provide,  as  may  be 
necessary  to  secure  to  the  parties  the  practical  fruit  of  such  litigation. 

An  order  of  the  supreme  court,  refusing  to  set  aside  an  execution 
issued  without  leave,  after  five  yean*,  is  not  appealable  to  the  court  of 
appeals.     (Bank  of  Genesee  v.  Spencer,  18  N.  Y.  160.) 

The  defendant  in  a  judgment  was  thereby  declared  to  hold  a  lease 
for  the  use  of  the  plaintiff,  and  was  required  to  assign,  upon  being 
indemnified  against  its  personal  covenants,  and  being  reimbursed  by  the 
plaintiff  rent  and  taxes  already  paid,  after  proceeding  to  enforce  the 
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proTlsions  in  his  fmvcr,  the  defendant  appealed  from  the  residue  at  the 
judgment)  held  that  aU  the  provisions  bein;^  connected  and  depcsdent, 
the  right  of  appeal  was  wsuvod  by  the  appellant  enfoning  a  ponioa  of 
the  jndgment,  and  his  appeal  was  dismisiBed.  {BenneH  t.  Vom  ^jpdfarf, 
18  N.  Y.  481.) 

An  action  commenced  in  the  county  conrt,  or  supreme  court,  niider 
sections  5i  and  66  of  the  code,  npon  the  discontinnance  of  an  actios  in 
ajastice's  court,  involving  the  title  to  land«  is  "^an  aetioo  onginjJlT 
<*.omraenced  in  a  coast  of  a  josticc  of  the  peace.**  (Cciik  v.  Hiliit^  18 
N.  Y.  126.') 

The  allowsnce  or  refusal  of  a  common-law  eertior&ri  to  reviev  the 
proceedings  of  commissioners  of  assessment,  dec,  being  mstter  of  dis- 
cretion in  the  supreme  ooart^  iU  determination  to  qoH^  sach  writ  will 
not  b*  reviewed  in  the  court  of  appeals.  ( Tke  People  v.  StillweiL,  19 
N.  Y.  631.)  It  seems^  however,  that  a  formal  judgment  of  tlie  supreme 
courts  affirming  or  annulling  the  proceedings  below,  would  be  uppeala- 
ble  to  ihe  court  of  appeals.     (/</.) 

An  appeal  does  not  lie  fn>m  a  judgment  on  an  award :  it  must  be 
reviewed  by  writ  of  error.  (Ituacs  v.  Beth  HamedruMh  Society^  19  N. 
Y.  684.) 

Order  granting  a  new  tried. — An  appeal  to  the  conrf  of  appeals^ 
rom  an  order  granting  a  new  trial,  lies  only  when  the  party  obtsiitiing 
the  verdict  is  content,  if  he  cannot  sustain  it,  to  fail  wholly  in  his  aelion 
or  defence.  {Lanman  v.  Lewieton  R.  B.  Co.,  18  N.  Y.  493.)  Where 
the  order  is  for  a  new  trial,  unless  the  plaintiff  will  remit  a  part  of  his 
verdict,  he  cannot  appeal  and  retain  the  benefit  of  the  alternative  judg- 
ment for  a  reduced  amount  Accordin^^Iy,  where,  in  such  a  case,  the 
plaintiff  stipulated  that  in  case  the  order  for  a  new  trial  should  be 
affirmed,  the  judgment  should  be  reduced  as  proposed  by  Uie  court 
below,  his  appeal  wa^  dismissed.    (Id.) 

An  'appeal  to  the  court  of  appeals  from  an  order  of  the  conrt  below, 
granting  a  new  trial,  does  not  bring  up  for  review,  questions  of  hct.  If 
no  error'of  law  is  found  in  the  decision,  it  will  be  affirmed  and  final 
judgment  given  against  the  appellant  according  to  the  stipulation 
required  to  accompany  the  notice  of  appeal  in  sisch  cases.  {Hoyt  v. 
Tkompson^s  Executors^  19  N.  Y.  20Y.) 

« 

An  appeal  lies  to  tke  court  of  appeals, — From  an  order  of  the 
supreme  court  vacating  an  entry  of  satisfaction,  and  restoring  the  judg- 
ment {McGregor  v.  Comstock,  t^  N.  Y.  681.)  An  order  otherwise 
i^pealable,  is  not  the  less  so  because  it  affects  only  costs.    {Id.) 

Where  the  supreme  court  at  general  term,  on  the  request  of  a  party 
moving  for  a  new  trial,  the  other  party  not  appearing  to  oppose,  takes 
the  papers  and  examines  the  questions  involved,  its  judgment  thereon  is 
an  actual  determination  from  which  an  appeal  lies.  {Seneca  Indians  v. 
ICnight,  19  N.  Y.  687.) 

Power  of  the.  court  on  appeal. — ^The  conrt  may  refer  to  the  evidence 
in  the  case,  for  the  purpose  of  giving  a  construction  to  a  finding  of  &ct 
which  will  support  the  judgment    {Spencer  v.  Ballou^  18  N.  Y.  327.) 
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In  Cady  v.  Alien,  18  N.  Y.  574,  it  is  said  "The  appeal  to  this  court  i« 
Tipon  the  law  only,  amd  we  are  to  determine  the  law  after  all  matters  of 
f'ict  are  det<^rmined  and  embraced  in  a  proper  finding.  Whoa  we  see 
tliat  the  judgment  is  fully  supported  by  the  facts  as  settled  by  the  referee 
or  judge,  we*  do  not  grope  through  the  evidence  in  order  to  see  whether 
tLere  may  not  be  a  ground  of  reversal." 

Where  the  finding  of  a  referee  sets  forth  an  agreement  by  the  defen- 
dant reciting  a  good  consideration,  but  states  no  other  fact  relating  to 
l^at  point,  the  court  of  appeals  cannot  examine  the  evidence,  to  deter- 
mine whether  or  not  such  agrreement  is  supported  by  a  good  considera- 
tion, although  the  case  contains  an  exception,  taken  at  the  trial,  to  the 
referee's  decision  on  that  question.    (Id.) 

Where  a  referee  reported  that  the  defendant  had  received  damao^e 
to  the  amount  of  "from  tl2  to  115,"  but  which  he  did  not  allow  to  the 
defendant,  although  in  the  judgment  of  the  court,  he  ought  to  have 
done  so,  the  court  of  appeals  on  appeal  from  the  judgment  for  the 
plaintiff,  entered  on  such  report^  cannot  determine  the  amount  of 
defendant's  damage,  but  is  bound  to  order  a  new  trial.  {Mofftt  v.  Sack- 
etty  18  N.  Y.  522.) 

The'  court  of  appeijs  will  not,  in  the  absence  of  any  other  error, 
affirm  a  judgment  ordered  at  general  term  upon  exceptions  heard  there 
in  the  first  instance  under  the  stipulation  of  the  partie;*,  there  having 
been  no  previous  judgment,  nor  direction  to  suspend  judgment,  by  the 
judge  trying  the  cause.  The  error  being  merely  formal,  and  amendable  by 
the  court  below,  and  the  judgment  not  being  void  for  want  of  such 
amendment,  held  that  it  was  unnece-«ary  to  reverse  the  judgment  ajid 
remit  the  record,  in  order  to  have  the  amendment  m.ide.  {Lake  Onta- 
rio R.  R.  Co.  V.  Marvine,  18  N.  Y.  685.) 

Proceedings  after  decision  by  the  court  of  appeals.  The  judgment 
of  the  court  of  appeals  is  to  be  remitted  to  the  court  below  to  be  en- 
forced according  to  law.  It  must  therefore  be  brought  formally *to  the 
notice  of  the  couit  below,  and  be  made  one  of  its  judgments.  There  is 
no  other  means  of  enforcing  the  judgment  of  the  court  of  appeals,  and 
until  the  court  below  orders  the  judgment  of  the  appellate  court  to 
become  a  judgment  of  the  court  below,  no  proceedings  can  be  taken 
to  enforce  the  judgment  Filing  the  remittitur  with  the  clerk,  and  his 
adjustment  of  costs  thereupon,  will  not  suffice.  (Seacord  v.  Morgan^ 
17  How.  894,  and  see  note  id,  398  )  But  where  tne  court  of  appeals 
had  reversed  the  judgment  below,  and  ordered  a  new  trial,  and  the 
party  who  had  obtained  the  reversaCand  to  whom  the  remittitur  had 
beeti  delivered,  brought  the  cau-^e  to  trial  without  filing  the  remittitur, 
held  that  he  could  not  in!>ist  that  the  court  below  had  no  jurisdiction 
to  try  by  reason  of  the  remittitur  not  having  been  filed.  {J%idson  v. 
Gray,  17  How.  289.) 

§  334)  p  474*  The  undertaking  need  not  expreas  any  considera- 
tion on  its  face.  {Thompson  v.  Blanehard,  8  Corns.  835;  Seacord  v. 
Morgan,  17  How.  894.)  The  undertaking  is  binding  whether  the  judg- 
ment be  affirmed  in  whole  or  in  part,  and  the  obligors  are  liable  to  pay 
a  judgment  of  affirmance  as  to  one  of  several  parties,  although  there 
is  a  reversal  as  to  the  others.    {Id.) 
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§  SSt)  p.  477»  The  eflfect  of  ffiving  secoritju  merely  to  stay  pro- 
ceedings ou  the  judgment ;  it  discLarges  nothing,  but  merely  bti»ps  the 
judgment  creditor  where  he  was  at  the  time  of  ^ving  aecuritj.  It 
gives  the  court  no  authority  to  vacate  any  proceeding,  or  release  any 
right  previously  acquired,  and  therefore  where  an  execution  had  been 
levied  before  the  requisite  undertaking  to  stay  proceedings  had  been 
GCiven,-  the  court  refused  to  supersede  such  execution.  (Rathbone  v. 
i/brrw,  9  Abb.  213.) 

§  SM)  p.  478«  The  undertakiujor,  to  operate  a»  a  stay  of  proceed- 
ings, must  be  filed,  and  served  with  the  notice  of  appeal,  not  after^ 
wards.     {Smith  v.  ffeerfnance,  18  How.  261.) 

§  848)  p.  482*  Power  of  the  court  on  appeal :  The  court  M  gene- 
ral term,  on  an  appeal  from  a  judgment  at  special  term,  cannot  look 
into  the  question  whe  her  an  order  of  arrest  was  properly  granted. 
{Ro9ft  V.  JVesty  2  Bosw.  860.) 

Where  the  complaint  does  not  state  fnct^  sufficient  to  constitute  a 
cause  of  action,  and  the  defect  is  not  cured  by  proof  on  the  trial,  in 
that  case,  altnongh  the  objectiou  is  not  tnken  by  dendurrer,  or  on  the 
trial,  it  may  be  taken  on  appeal  from  the  jiidgment  (Cole  v.  Blunt, 
2  Bosw.   117;  contra^  see  Pope  v.  Dintmore^  8  Abb.  429;  29  Barb. 

What  judgments  are  appealable :  An  order  striking  out  the  answer, 
and  directing  judgment  for  the  plaintiff,  cannot  be  appealed  from  as  an 
order,  but  can  only  be  reviewed  on  an  appeal  from  the  judgment. 
(Harris  v.  ffammond,  18  How:  123-125  ) 

A  judgment  by  defMult  is  not  the  subject  of  appeal.  A  party  can 
be  relieved  from  such  a  judgment  only  bv  a  motion  to  open  the  default. 
{Pope  V.  Dinsmore,  8  Abb.  429 ;  29  Baib.  367 ;  Stewart  v.  Morton^ 
8  Abb.  429,  note.) 

Stay  of  proceedings.  In  order  to  stay  proceedings  on  an  appeal  to 
the  general  terra,  the  like  nmlertaking  must  be  given  as  on  an  appeal  to 
the  court  of  appeals.     {Smith  v.  Jleermance^  18  flow.  261.) 

§  849)  p.  483t  An  appeal  will  be  entertained  from  an  order  grant- 
ing jucfgment  on  account  of  the  frivolousness  of  a  demurrer,  if  the 
appeal  is  taken  before  the  entry  of  any  judgment  on  such  order.  {Lee 
V.  AinsleSy  1  Hilton,  277.) 

Where  costs  are  allowed  to  which  the  party  has  no  l*'gal  right,  and 
which  defendant  cannot  be  required  to  pay  without  a  violation  of  the 
statute,  and  the  court  at  special  term  deny  a  motion  to  correct  such 
adjustment,  an  appeal  lies  to  th^  general  term.  {Sluyter  v.  Smithy 
2  Bosw.  673.) 

Applications  for  leave  to  amend  are,  in  all  cases,  addressed  to  the 
discretion  of  the  court ;  and  no  appeal  lies  from  an  order  refusing  leave 
to  amend,  in  the  N.  Y.  coi^mon  pleas,  unless  a  certi6cate  is  obtained 
pursuant  to  the  rule  of  that  court  adopted  22d  March,  1851.  See  ante^ 
p.  658.     (Batfield  v.  Seeor^  1  Hilton,  535.) 

An  order  of  reference  is  not  appealable  when  made  in  a  case  which 
the  court  is  authorized  to  refer,  and  the  granting  or  refusing;  of  which 
rests  in  the  discretion  of  the  court.    {Kenedy  v.  Shilton^  1  Hilton,  546.) 

On  an  appeal  from  an  order  sustaining  a  demurrer,  the  appellant 
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cannot  object  that  the  demnrrer  is  not  properly  subscribed;  Nor  will 
the  court  go  behind  the  order  aa  entered,  to  consider  the  objection  that 
the  order  whs  not  in  accordance  with  the  decision.  {EhU  r.  Huller^ 
10  Abb.  287.) 

An  application  to  open  a  sale  under  a  judgment,  on  the  ground  of 
misapprehension  m  to  the  time  of  sale,  or  i^nj  other  circumstance  not 
affecting  the  regularity  of  the  proceedings,  is  addressed  to  the  discretion 
of  Uie  court,  and  an  .order  made  thereon  is  not  appealable.  (Kingul^nd 
V.  Bartlett,  28  Barb.  480.) 

An  order  denying  a  motion  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiff,  a  foreign  corporation,  had  omitted  to  file  security  for 
costs,  is  not  appealable.  (Tyrone  and  Lock  Haven  JR.  R,  Co.  v.  Schenckf 
18  How.  276.) 

An  appeal  from  an  order  which  grants  a  favor  to  the  appellant. 
^  provided  he  complies  with  the  terms  witliin  a  certHin  specified  time," 
does  not  operate  to  enlarge  the  time  for  complying  with  such  terms. 
{Ferry  v.  Bk  of  Cent.  N.  F.,  9  Abb.  100.) 

Where  the  necessary  papers  upon  the  appeal  are  pot  submitted  to 
the  court,  the  appenl  will  be  dismissed.  So  held  where  the  papers  did 
not  show  whether  the  appeal  was  taken  from  a  judgment  upon  a  de* 
murrer,  or  from  an  order  <itriking  out  a  demurrer  as  frivolous.  (Sun. 
Mui.  Ins.  Co.  V.  Dwight^  1  Hilton,  50.) 

Formal  and  preliminary  objections,  not  involving  the  merits  of  a 
motion,  will  not  be  considered  upon  appeal  unless  it. affirraMtively  ap- 
pears that  they  were  taken  and  overruled  when  the  mbtion  was  brought 
on  for  hearing.     (Merritt  v.  Thompson^  1  Hilton,  55).') 

On  an  appeal  from  an  order  granting  or  refusing  a  new  trinl,  the 
costs  are,  before  argument,  $15  ;  for  argument,  $30.  (Jackett  v.  Judd^ 
18  How.  385.) 

§  351)  p.  187t  There  can  be  no  appeal  to  the  county  court  from 
the  verdict  of  a  jury  given  upon  the  laying  out  a  private  road.  {The 
People  V.  JRobinson,  17  How.  534  ;  29  Barl).  77.) 

§  SSS)  p.  489*  Where  a  notice  of  appeal  from  a  justice's  judgment 
states  a  hingle  ground  of  appeal,  it  confers  jurisdiction^  on  the  county 
court  to  examine  the  whole  case,  as  set  forth  in  the  justice's  return. 
{Forman  v.  Formanj  17  How.  255 ;  Sixth  District.)  . 

§  854)  p.  190*  Undertaking :  An  undertaking  pursuant  to  this 
section  does  not  bind  the  sureties  for  the  payment  of  the  damages 
recovered  by  the  judgment  appealed*  from.  The  "  damages  "  referred 
to  in  this  section,  are  such  sum  as  the  court  may  award  the  respondent 
in  addition  to  the  judgment  appealed  from,  and  beyond  the  costs  of 
appeal.    ( Onderdonk  v.  Emmons^  9  Abb.  187  ;  17  How.  545.) 

'ihe  undertaking  under  this  section  does  not  stay  proceedings  on  the 
judgment ;  to  stay  proceedings,  an  undertaking  must  be  given  pursuant 
to  sections  355  and  356..    (/a.) 

Notice  of  appeal.  The  notice  of  appeal  should  specify  with  distinct- 
ness the  errors  supposed  to  have  been  committed  by  the  court  below. 
A  general  statement  *'  that  the  judgment  is  unsustained  by,  and  contrary 
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to,  law  and  eyidence,"  18  insnfiicient.  {Kelty  v.  Jenkins,  1  Hilton,  73.) 
It  roust  itself  specify  the  grounds  of  ol^ection  to  the  judgment  A  re- 
ference to  the  proceedings  on  the  trial,  as  the  place  where  the  ^rrounds 
of  appeal  will  be  found,  is  not  .sufficient  {Mayor  of  New  York  v. 
Green,  1  Hilton,  303.)  The  notice  of  appeal  roust  distinctly  specify  the 
errors  allied,  whether  in  the  process,  pleadingi*,  proceedings  at  the 
trial,  or  in  giving  judgment,  so  .that  the  rei^pondent,  the  justice,  and  the 
appellate  court,  may  be  fully  apprised  of  the  matter  intended  to  be 
the  subject  of  review.  \ltu  ▼.  Schmidt,  1  Hilton,  537.)  Where  the 
errors  are  not  distinctly  pointed  out  in  the  notice,  or  where  the  notice 
states  generally,  as  a  ground  of- appeal,  that  Uie  judgment  is  against  law 
and  evidence,  specific  objections  will  not  be  heard  on  the  argument,  but 
the  judgment  will  be  summarily  affirmed.  (Id,)  A  statement  in  the 
notice  &at  the  judgment  is  against  the  weignt  of  evidence,  is  not  suffi- 
cient to  justify  a  review  of  the  judgment  as  being  contrary  to  evidence, 
or  against  evidehce,  each  being  a  distinct  ground  of  error,  and,  if  relied 
on,  must  be-  stated.  {Id,)  Where  the  notice  of  appeal  does  not  state 
any  grounds  of  appeal,  the  judgment  will  be  affirmed.  {Davis  v.  N.  Y. 
arid  Mine  E.  B.  Co^  1  Hilton,  543.) 

§  S6O9  p.  lOl;  Jiistic€*s  return.  On  the  hearing  of  an  appeal  from 
a  justice^s  court,  the  return  of  a  justice  cannot  be  contradicted  or  .im- 
peached hv  affidavit  It  is  conclusive  in  respect  to  the  statements  con- 
tained in  it  If  ^return  is  erroneous,  it  can  only  be  corrected  bv  order 
on  motion  to  tM  court.  {Spencer  y.  Beck,  1  Hilton,  276;  Kelly  v. 
Brower,  id.  bU\^itckell  v.  MenkU,  id.  142.) 

Where  judgment  is.  rendered  in  a  jusiice^s  court  without  proof,  and 
on  default,  upon  a  constable^s  return  of  th&  personal  service  of  a  sum- 
mons and  complaint,  the  statute  must  be  strictly  complied  with.  The 
justice's  return  in  such  a  case  should  show  that  a  copy  of  th6  complaint 
was  served  verified  by  the  party  plt'ading,  or  his  agent  or  attorney,  as 
the  case  may  be.  A  return  which  stated  '*  that  the  summons  was,  by  the 
return  duly  made  thereon  by  R.  6.,  one  of  tlie  constables  of  the  city 
and  countv  of  New  York,  certified  to  have  been  served  with  the  com- 
plaint  verified  qp  the  defendant  in  person  in  the  city  of  New-York,  on," 
ifec,  that  on  the  return-day  plaintiff  appe;ired,  but  defendant  did  not, 
whereupon  judgment  was  rendered  for  plaintiff  for  the  amount  specified 
in  the  summons,  was  held  to  be  insufficient,  although  a  verified  com- 
plaint was  annexed  to  the  return.  The  return  did  **  not  show  thnt  the 
complaint  upon  which  the  judgment  was  rendered  was  served  with  the 
summons,  or  i>pon  what  complaint  the  judgment  was  given ;"  and  the 
judgment  was  reversed.     {Spring  v.  Baker,  1  Hilton,  526!) 

An  original  summons,  in  a  district  court,  made  returnable  at  9  a.  m. 
and  having  been  returned,  personally  served,  a  judgment  rendered 
thereon  by  default,  is  regulaf,  and  cannot  bo  impeached  upon  appeal  to 
the  court  of  common  pleas  by  affidavits  showing  the  copy  summons, 
served  upon  the  defendant,  to  have  been  made  returnable  at  10  a.  u. 
If  the  constable  did  not  serve  a  copy  of  the  sununons  upon  him  (the 
defendant)  he  must  seek  his  remedy  by  an  action  for  a  false  return. 
The  return  cannot  be  impeached  on  an  appeal  from  tJie  judgment^ 
(Haughey  v.  Wihon,  1  Hilton,  259.) 
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The  notrce  of  appeal  should  be  attached  to  the  return,  or  the  appeal 
iKrill  be  du  hissed.     {^Cabre  v.  Sturges^  1  Hilton,  160.) 

§  S645  p.  495 0  Proceeding  on  hearing  of  appeal, — On  appeal  fr(»m 
sk  justice^s  coui't,  under  sections  353  and  366,  the  appellate  court  must 
liear  at  the  same  time  and  pass  upon  all  the  questions,  both  those  of 
error  in  law  and  of  error  in  fact,  and  of  a  motion  tor  a  new  trial.  {Cook 
V.  Swifts  10  Abb.  212;  18  How.  464.)  Where  the  county 'court  re- 
fused to  bear  argument  upon  tiie  whole  case,  at  the  same  time  requiring 
the  appellant  to  argue  his  motion  for  a  new  trial  before  proct^eding  with 
the  case,  or  k>se  the  benefit  of  it,  the  Supreme  Court  reversed  the  judg- 
ment, and  left  the  caus^  pending  upon  the  appeal,  in  the  county  court, 
to  be  proceeded  with  anew.     (Id.) 

On  appeal  from  the  marine  or  justice's  court,  the  appellate  court  can 
look  only  at  the  return  of  the  justice.     {Mitchell  y.  Menkle,  1  Hilton, 
142  ;   Spencer  v.  Btck^  w?.  276  ;  Kelly  v.  Brower,  id,  5\4  ;  Haughey  v, 
WiUon,  id.  259.) 

The  appeal  will  be  dismissed  if  the  notice  of  appeal  be  not  annexed 
to  the  justice's  return.     {Cahre  v.  Starge'hs^  1  Hilton,  160.) 

§  366)  p.  4960  What  questioat  are  reviewable  on  appeal, — As  a 
general  rule,  the  court  upon  appeals  from  inferior  courts  disregard  all 
objections  n«t  taken  at  the  trial,  nor  distinctly  specified  in  the  notice 
of  appeal.  {Desmond  y.  Rice^  1  Hilton,  531.)  An  exception  to  this 
rule  was  made  where  the  plaintiff,  without  giving  thcd^ond  required  by 
the  revised  statutes,  lecovered  judgment  on  two  negoAble  notes  which 
had  been  lost,  and  no  objection  to  his  recovery  on^at  ground  was 
made  at  the  trial.  Held,  nevertheleas,  that  the  giving  a  bond  was  a 
pre-reguisite  to  any  recovery,  and  the  return  not  showing  affirmatively 
that  a  bond  was  given,  the  judgment  must  be  reversed.     {Id.) 

The  refdsal  of  a  justice  t>  ahow  an  amendment  of  a  pleading,  if  in 
any  case  a  ground  of  appeal,  can  only  be  so  when  no  injustice  would 
result  from  granting  the  application.  Where  a  morion  was  made  upon, 
the  trial  to  amend  an  answ^er,  so  as  to  add  a  new  defence ;  held,  on  ap- 
eal,  that  it  was  properly  refused.  {Tattersall  v.  Hass^  1  Hilton,  66.) 
t  is  improper  for  a  justice  to  allow  an  amendment  in  an. action  for  fali>e 
imprisonment,  by  adding  a  count  for  malicious  prosecution.  (  Wald' 
heim  v:  Sichel^  1  Hilton,  45.) 

Objection  to  questions  as  leading  should  specify  the  ground  of  ob- 
jectioh,  so  that  the  form  of  the  question  may  be  altered  accordingly ; 
otherwise,  the  objection  will  not  be  considered  upon  appeal.     {Id.) 

Whether  the  justice  of  a  district  court  may  open  a  judgment  ren- 
dered by  him*  on  default  through  raistHke,  is  doubtful ;  but  if  such  a 
judgment  be  opened  by  consent  of  the  parties,  and  the  cause  tried  upon 
its  merits,  and  on  such  trial  a  judgment  similar  to  the  one  previously 
entered  be  rendered,  it  will  not  be  deemecP  irregular,  where  it  can  be 
seen  that  the  evidence  justified  the  conclusion  arrived  at  by  the  justice  ; 
and  the  power  of  the  justice  to  open  the  default  and  proceed  with  the 
trial,  will  not  be  inquired  into  on  appeal.  {Scranton  v.  Levy^  1  Hil- 
ton, 261.) 

Objections  stated  on  the  argument  of  an  appeal,  but  not  contained 
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in  the  notice  of  appeal,  will  not  be  considered.  {Moore  t.  SomerifidyJct, 
1  Hilton,  199.) 

The  decisions  of  the  marine  court  upon  qnestions  respectiog  its 
practice,  and  not  affecting  the  merits  of  the  action,  are  not  the  sobject 
of  review  in  the  common  pleas.  (Broum  v.  Jonetf  1  Hilton,  204.) 
Nor  are  matters  resting  in  the  discretion  of  the  court  below  reviewable, 
unless  tlrey  affect  the  substantia)  rights  of  the  parties,  although  retained 
by  the  justice  as  part  of  the  proceedings  in  the  cause.  ^Mitchell  t. 
MenkU,  1  Hilton,  142.) 

The  common  pleas  will  review  the  decision  of  a  justice  of  a  district 
court,  denying  a  jury  trial,  although  no  eiceplion  to  the  decLiion  was 
taken.    (Meech  v.  Broteuy  1  Hilton,  257.) 

An  appeal  will  not  lie  to  the  common  pleas  from  a  judgment  of  the 
general  term  of  the  marine  court,  merely  reversing  a  judgment  rendered 
by  one  of  its  justices,  without  ordering  a  new  trial,  or  ^ving  final  judg- 
ment, or  in  any  way  determining  the  rights  of  thi  parties  to  the  action. 
If  an  appeal  is  taken  in  such  a  case,  it  should  be  dismissed,  and  the 
return  sent  back,  that  a  proper  judgmeiit  may  be  rendered,  {ffone  t. 
Julieuy  or  Joslien^  9  Abb.  193 ;  17  How.  388.) 

Where,  in  the  marine  court,  judgment  was  ordered  at  special  term, 
subject  to  the  opinion  of  the  court  at  general  term,  and  the  g^eral 
term  gave  judgment  for  the  plaintiff,  on  appeal  it  was  held  that  the 
judge  should  have  suspended  judgment  at  special  term,  subject  to  the 
opinion  at  geneial  term.     {Edgerton  v.  Fitzgerald^  9  Abb.  193,  note.) 

m 

Otjeetiona  which  cannot  be  taken  for  the  first  time  on  appeal.  The 
court  will  not  consider  an  objection  presented  on  appeal,  which,  if  taken  at 
the  trial,  might  have  been  obviated  by  the  respondent.  {Hunt  v.  Hoio- 
hen  Land  and  Improvement  Co,^  1  Hilton,  161 ;  Lee  v.  Schmidt,  id^ 
j637.)  Thus,  the  appellant  cannot  insist  for  the  firet  time  on  an  appeal 
from  the  judgment,  that  a  question  to  a  witness  was  improper  because 
he  was  not  shown  to  be  an  expert  {Hunt  v.  Hoboken  Land  and 
Improvement  Co.^  I  Hilton,  161.)  Nor,  in  an  action  by  several  plaintiff 
as  partners,  for  goods  sold  and  delivered,  can  the  defendant,  on  the 
appeal,  avail  himself  of  the  objection  that  the  plaintiffs  omitted  to  prove 
their  partnership,  the  omission  not  having  been  pointed  out  on  the  trial 
(  Whitlock  V.  Bueno,  1  Hilton,  72.) 

Ohjectione  waived  by  pleading  to  the  merits.  The  defendant,  by 
pleading  to  the  merits  in  Uie  marine  court,  waives  all  defects  and  irreg- 
ularities in  the  summons,  although  an  objection  may  have  been  made 
thereto  prior  to  joining  issue,  and  reserved  to  be  passed  upon  at  the 
time  of  the  trial.     {Ooseling  v.  Broach,  1  Hilton,  49.) 

When  the  judgment  will  not  be  reversed, — A  judgment  will  not  be 
reversed  because  of  the  admission  of  immaterial  evidence  at  the  trial, 
.  when  it  can  be  seen  that  no  harm  resulted  from  the  admission.  {Moore . 
V.  Somerindyke^  1  Hilton,  199.)  Nor  will  a  judgment  be  reversed  for  a 
defeet  in  the  complaint,  although  soch  as  would  have  been  good  ground 
of  demurrer,  when  such  defects  were  supplied  by  the  evidence,  and  no 
harm  has  been  occasioned  by  such  defect.  {Mayor  of  If.  T.  v.  Qreen^ 
1  Hilton^  393r)    A  judgment  will  not  be  reversed  where  the  cause  was 
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tried  upon  the  assamption  of  the  existence  of  a  fact  which  was  not 
proven,  but  which  was  incumbent  on  the  plaintiff  to  have  shown,  and 
might  have  been  established  if  objection  had  been  taken  at  the  triHl. 
{Lee  V.  Schmidt^  1  Hilton,  53^.)  Nor  will  a  judgment  be  reversed  for 
defect  of  proof,  when,  if  objection  had  been  taken  at  the  trial,  it  could 
or  might  have  been  obviated.     {Id.) 

A\  here  the  action  was  fur  a  conversion  of  chattels,  and  on  the  trial, 
the  plaintiff  amended  the  complaint  by  adding  the  words  ^  waiving  the 
tort  tind  claiming  judgment  in  assumpsit,"  and  the  evidence  showed  a 
cause  of  action  for  a  tort  onlyj  held — the  defendant  not  having  been  mis-  ' 
led — no  ground  for  reversipg  a  judgment  for  the  plaintiff.  ij)(mghty  v. 
Crazier,  9  Abb.  411.) 

The  court  will  not,  on  appeal,  interfere  with  the  finding  of  a  justice 
nnless  for  such  an  obvious  disregard  of  the  weight  of  evidence  ms  to 
create  a  conviction  that  it  must  have  proceeded  from  passion,  prejudice^ 
corruption,  or  palpable  mistake.  {Tracy  v.  Hartman,  1  Hilton,  350.) 
Where  the  justice  returned  that  the  testimony  of  two  of  the  defendant's 
witnesses  was  given  in  a  manner  to  depnve  it  of  any  weight,  the 
appellate  court  refused  to  disturb  the  judgment,  although,  from  the  testi- 
mony returned,  it  pipbably  would  come  to  a  different  conclnsion  as 
to  the  facts,  from  that  arrived  at  by  the  justice.  {Id.)  The  court 
refused  to  reverse  i^udgment  in  an  action  for  damages,  sustained  by  a 
nuisance,  on  the  ground  that  the  damages  were  excessive.  {Cropsey  v. 
Murphy,  1  Hilton,  126.) 

When  the  judgment  will  he  reversed, — Where,  after  a  motion  for  a 
nonsuit,  the  defendant  supplies  the  omission  of  proof,  only  in  pari,  the 
judgment  will  be  reversed.     {Lambert  v.  Seely^  17  How.  432.) 

On  the  day  to  which  the  action  was  adjourned,  the  justice  was 
engaged  in  the  trial  of  another  cause.  Upon  tbe  plaintiff^  statement 
that  the  deftsndant  did  not  intend  to  appear,  the  justice^uspended  the 
trial  in  which  he  was  engaged,  and  took  testimony  and  rendered  judg- 
ment in  such  adjourned  case.  Shortly  thereafter,  and  before  the  time 
usually  allowed  by  the  justice  before  entering  judgment  by  default,  the 
defendant  appeared  for  the  purpose  of  trying  the  'cause,  held  that  the 
judgment  should'be  reversed,  the  inquest  having  been  taken,  out  of  the 
usual  time,  in  consequence  of  plaintiff's  mis-statement.  {Beach  v. 
McCannj  1  Hilton,  266.) 

It  seems  that  the  mere  fact  that  the  justice  suspended  the  trial  of 
one  cause  to  take  an  inquest  in  another,  forms  no  objection  to  the  regu- 
larity of  the  judgment  entered  on  such  inquest.     {Id,) 

The  fi^lure  of  a  justice  of  a  district  court  to  give  judgment  within,  < 
four  [uow  eight]  days  after  the  cause  is  submitted  to  'him,  deprives  him 
of  jurisdiction  and  renders  the  judgment  a  nullity.  (  Wiseman  v.  Pana- 
ma R,  R,  Co.,  1  Hilton,  800.)  Whether  tbe  consent  of  the  parties  to 
.the  cause  extending  the  time  for  giving  judgment  relieves  the  difSculty, 
queiy?    (/rf.^ 

The  practice  of  entering,  judgment,  pro  forma,  by  stipulation,  and 
without  prejudice  to  the  ri^ts  of  tbe  parties,  in  the  marine  or  a  district 
courts  ia  improper,  and  cannot  be  sanctioned  by  the  common  pleas. 
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In  all  such  ca^s  the  judgment  will  be  considered  filial  and  conelaaive 
upon  questions  of  fact,  unless  clearlr  against  the  weight  of  evidence. 
(  Wing  V.  N.  Y.  dt  Erie  R.  R.  Co^  I  eilton,  235.) 

A  judgment  of  the  marine  court  will 'be  reversed  when  the  action 
has  been  commenced  by  a  sliort  summons,  and  there  is  no -proof  returned 
to  the  common  pleas  of  the  defendant's  noo-residence.  (Davidson  v. 
Ruskmore^  1  Hilton,  123  ) 

An  infant  plaintiff  in  a  justice's  court,  appearing  by  next  fritnd^ 
instead  of  by  guardiun^  if  erront* ous,  can  only  be  taken  advantage  of  by 
an  appeal  from  ttie  judgment ;  it  is  not  such  an  error  as  renders  the 
judgment  void.  Such  a  judgment,  until  reversed,  is  a  bar  to  unotber 
action  f  *r  the  same  cause.     (WUkimittg  v.  Schmale,  1  Hilton,  263.) 

Where,  after  the  justice  had  disposed  of  the  business  before  him, 
and  a  defendant  who  was  in.  attendance  asked  him  for  the  caosein  which 
he  had  been  summoned,  and  was  informed  by  the  justice  that  he  had  no 
such  cause,  and  the  dt-fendant  thereupon  lefi  the  pourt — held  that  the 
plaintiff  could  not  afterwards  proceed  in  the  cause  in  the  defendant's 
absence.     {Marling  v.  Grote^  1  Hilton,  116.) 

Opening  default,  and  to  avoid  manifest  ivjuttice.  Upon  the  applica- 
tion to  open  a  default,  the  applicant  must  establish  that  injustice  has 
been  done  him  by  the  default.  It  is  not  enough  that  his  afiidavit  shows 
a  defense.  K  the  allegations  of  his  affidavit  are  deftted  by  the  plaintifl^ 
the  appellant  must  furnish,  in  addition  to  his  own  affidavit,  proof  by 
some  other  person  of  the  truth  of  his  defense.  IForst^r  v.  Capewell^  1 
Hilton,  47.)  Whether  the  failure  of  the  defenaant  to  hear  his  case 
when  called,  al  hough  he  was  in  attendance  in  the  court-rcom  at  the 
time,  is  a  sufficient  excuse  for  the  default.     (/<i.) 

The  court  of  common  pleas  cannot  relieve  a  defendant  under  this 
section  from  a  judgment  taken  by  default  in  a  justice's  court,  if  he  has 
once  appeared  in  the  action.  (  Wilde  v.  N»  Y,  d  Harlem  R,  R,  Co^  1 
Hilton,  802)* 

The  allegation  of  the  defendant  that  he  is  ignorant  of  law  proceed' 

%  ings,  is  not  a  sufficient  excuse  for  his  non-attendance  at  the  time  and 
plac6  mentioned  in  the  copy  summons  served  on  him.  {Mayor  of  N, 
Y,  V.  Green^  1  Hilton,  393.)  Nor  is  his  mere  general  denial  of  the 
allegations  in  the  c</mplaint  sufficient  evidence  that  injustice  has  been 
done  him.  The  defendant  should  point  out  the  mode  in  which  injustice 
has  been  done.    (/<i.) 

The  common  pleas  will  not,  upon  appeal,  set  aside  a  regular' judg- 
ment entered  on  default  in  a  district  court,  although  the  defendant  excuses 
his  default,  and  swears  to  a  defense,  if  the  ground  of  appeal,  as  specified 

*  in  the  notice,  is  simply  for  error  in  the  judgment,  nut  tor  relief  upon  the 
merits.     {Haughey  v.  Wilson^  1  Hilton,  260.) 

§  SCO)  p.  M80  The  remedy  by  order  of  restitution  is  merely  cumu- 
lative, and  does  not  prevent  the  party  entitled  to  restitution  proceeding 
by  action  to  obtain  same.     {Lott  v.  Swezey,  29  Barb.  87.) 

§  STZ)  p.  soft  There  is  no  authority  for  the  appointment  of  a 
guardian  for  an  infant  for  the  purpose  of  submitting  a  controver^  with- 
out action ;  and  an  infant  cannot  consent  to  such  submission.  (JF^tsher  v. 
Stilsop^  9  Abb.  33.) 
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§  175^  p.  406.  .  Where  the  plaintiflf  recovers  judgment  od  contract' 
against  three  out  of  four  joint  debtors,  the  action  being  against  all  four, 
but  the  summons  having  been  served  only  on  the  three  against  whom 
the  recovery  was  had,  he  may  proceed  under  this  section  against  the 
defendant  not  served.     {Harper  v.  Bangs^  18  How.. 457.) 

§  3839  p.  510i  A  statement  to  secure  a  contingent  liability  must 
show  the  facts  out  of  which  the  indebtedness  arises,  as  fully  as  if  it  were 
to  secure  an  absolute  indebtedness.  (  Winnehrenner  v.  Edgerton^  8  Abb. 
419;  17  How.  363.)  Thus,  statements  as  follow:  Amount  due  from 
defendant  to  plaintiff  for  plaintiff's  liability  and  guarantee,  now  past  due^ 
to  R.  S.  AV.,  as  President  of  the  M.  Bank,  18,000 ;  amount  of  one  promis- 
s<>ry  note  indorsed  by  plaintiff  for  defendant,  due  July  10,  1858,  and 
held  by  C.  D.,  $2,000 — were  held  insuflScient.     {Id) 

A  statement  tbat  **  the  jud^jmeiit  is  confessed  for  a  debt  justly  due  to 
the  plaintiff,  arising  upon  the  following  facts :  On  or  about  the  18th  day 
of  December,  1858,  the  plaintiff  lent  or  advanced  to  the  defendant  in 
cash  the  sum  of  $2,000,  which  said  sura,  with  interest  thereon  irom  the 
said  18th  day  of  December,  1858,  amounting  to  $80.24,  is  now  justly 
due  by  the  defendant  to  the  plaintiff" — is  sufficient.  .{Johnston  v. 
McAuslandyQ  Abb.  214.)  * 

A  statement  as  follows:  A  promissory  note  (describing.it),  which 
note  was  given  by  L.  W.  &  Co.,'  for  goods  and  merchandise  theretofore 
purchased  of  L.  W.  &  Co.  by  the  defendant^  which  note  was  indorsed  by 
the  debtor,  and  came  into  the  hands  o(  the  plaintiff  for  a  valuable  con- 
sideration— held  insufficient  against  creditors.'  {Clafiin  v.  Sanger ^  9 
Abb.  214,  note;  17  How.  574.) 

A  statement  that  the  plaintiff  sold  the  defendant  a  quantity  of  meat 
in  the  years  1*854  and  1855,  and  that  there  was  justly  due  to  the  plain- 
tiff upon  such  sale  a  certain  specified  balance,  is  insufi^cient  to  sustain  a 
judgment  thereon.     {Neu»haum  v.  ICeim,  1  Hilton,  520.)  , 

Same  section,  p,  512  c.  The  judgment  in  case  of  Freligh  v.  Brinks 
16  How.  572,  was  reversed  by  the  general  term.     (18  How.  89.) 

A  motion  by  a  creditor  to  vacate  a  judgment  entered  by  confession 
against  his  debtor,  on  the  ground  that  the  statement  is  insufiicient,  is 
not  a  motion  for  irregularity  within  the  rule  requiring  the  notice  or  order 
to  show  cause  to  specify  the  irregularity  complained  of.  ( Winnehrenner 
v.  Edgerton,  8  Abb.  419 ;  17  How.  363.) 

One  claiming  to  be  a  judgment  creditor  on  a  judgment  by  confes- 
sion, entered  on  a  defective  statement,  cannot  be  heard  to  set  aside  a 
judgment  by  confession  subsequently  entered.  {Rae  v.  Laws&y  18 
How.  23 ;  9  Abb.  380  w.) 

§  38^9  p.  516.  What  is  a  more  favorable  judgment — When  a 
defendant,  before  answering,  serves  an  offer  that  the  plaintiffs  may  take 
judgment  for  a  certain  specified  sum,  with  costs,  which  offer  is  not 
accepted,  and  the  defendaflt  subsequently  answers,  controverting  the 
claim  of  the  plaintiff,  and  setting  up  a  counter-claim,  if  on  the  trial  the 
plaintiff  recovers  the  precise  sum  specified  in  the  offer^  aird  extinguishes 
the  counter-claim,  they  recover  a  more  favorable  judgment  than  that 
offered.     {Fielding  v.  Mills,  2  Bosw.  489.) 
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§  887)  p.  517i  The  mere  acceptance  of  an  offer  is  not  obtaining 
judgment.     {Lippman  v.  Petersburger,  9  Abb.  209.) 

§  8889  p.  51 7t  A  petition  for  the  discovery  of  books,  &c.,  wbich  in 
effect  stated :  Defendants  believe  plaintiff  has  books,  <kc.,  in  his  posses- 
sion or  control  which  will,  as  defendants  believe,  show  title  to  tbe 
property  in  qiiestion  in  one  other  than  plaintiff,  and  which  defend- 
ants are  advised  by  counsel  are  material  and  necessary  for  their  defense — 
held  insufficient.  It  contained  no  allegation  of  knowledge  or  of  informa- 
tion from  any  one  as  to  the- contents  of  any  one  entry.  It  failed  to  show 
that  defendant  did  not  possess  the  means  of  proving,  by  other  competent 
evidence,  the  title  to  tlie  property.  {Pegram  v.  Carson,  18  How.  519.) 
It  is  not  BufBcient  for  the  petitioner  to  say  he  thinks  a  discovery  neces- 
sary; he  must  show  how  and  why  it  is  necessary.  {Wilkie  v.  Moore^ 
1 7  How.  480.)  » 

An  application  under  the  provisions  of  the  Revised  Statutes  for  a 
discovery  of 'books,  <kc.,  should  be  denied  where  it  appears  that  tbe 
petitioner  might,  without  any  order,  have  access  to  the  books,  &^c., 
mentioned  in  the  petition  for  dific.very.  (Charlick  v.  Flushing  R.  IL 
Co«,  10  Abb.  130.)  Thus,  where  it  appears  that  the  petitioner  is  one  of 
the  directors  6f  a  corporation  to  which  the  books  and  papers  belong, 
and  the  custodian  of  them  holds  them  subject  to  the  control  of  the 
board  thereof.     {Id) 

On  a  motion  founded  on  a  pejtition  under  the  provisions  of  the  Re- 
vised Statutes  for  the  deposit  pf  books  for  inspection,  an  affidavit  to 
resist  such  motion  which  does  not  deny  possession  or  control  of  the 
books,  drc,  but  alleires  that  deponent "  has  made  diligent  sean-h  therefor, 
and  has  been  unable  to  find  any  such  books,  <$i:c.,  and  that  the  same  are 
not  now  in  his  possession  or  under  liis  control,  and  he  is  unable  from 
any  knowledge  he  has,  to  produce  such  books,"  <fcc.,  was  held  to  be 
evasive,  and  not  safficient  to  defeat  the  motion.  (Hicks  v.  Charlicky  10 
Abb.  129.) 

An  order  requiring  the  plaintiff  to  produce  or  give  copies  of  papers 
to  enable  the  defendant  to  answer,  will  not  be  made  when  it  is  manifest 
that  the  defendant  has  no  def«  nse  which  he  cannot  set  up  in  due  legal 
form,  to  raise  the  proper  issues,  without  the  aid  of  such  papers.  {Mora 
V.  McCredy^  2  Bosw.  669.)  Discovery  may  be  ordered  to  assist  the 
defendant  to  facts  without  which  he  cannot  frame  an  answer  which  will 
protect  his  rights  in  the  action  itself;  but  the  object  for  which  discovery 
will  be  ordered  is  not  to  prevent  a  defendant  from  answering  untruth- 
fully. {Id,)  It  may  be  very  much  desired  by  a  defendant  to  know 
before  he  answers  what  facts  the  plaintiff  may  be  able  to  prove,  and 
what  admissions  or  evidence  statements  and  ac<;ounts  rendered  by  him 
to  the  plaintiff  may  contain;  and  such  knowledge  might  perhaps  serve 
as  a  useful  precaution,  admonishing  the  defendant  what  he  may  not, 
with  safety  to  his  reputation,  aver  or  deny ;  but  ^uch  considerations  sltc 
no  reasons  for  compelling  a  discovery  to  enable  the  defendant  to  answer. 

(Id.) 

§  889^  p.  528f  Examination  of  parties,  Tlie  testimony  of  a  party 
must  be  controverted  or  impeached  in  the  same  manner  as  any  other 
witness.     (  Varoria  v.  Socarras,  8  Abb.  302.) 
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Account  hooks  as  evidence, — It  seems  that,  since  parties  are  author- 
ized to  testify  as  witnesses  on  their  own  behalf,  the  books  of  account  of 
a  party  are  no  longer  sufficient  evidence  on  his  behalf,  and  that  he  can 
use  them  only  to  refresh  his  memory  in  testifying  himself,  or  where, 
from  failure  of  recollection,  he  is  compelled  to  rely  upon  them  alone. 
{Conklin  v.  Stamler,  8  Abb.  396.) 

§  399)  p.  5S9i  Although  a  commission  to  take  testimony  is  to  be 
granted  almost  as  of  course,  where  no  stay  of  proceedings  is  asked,  yet 
on  settling  the  interrogatories,  the  judge  should,  if  required,  look  into 
tlxe  interrogatories  propounded,  to  see  if  they  are  proper,  and  should 
disallow  questions  which  would  not' be  admissible  on  the  tiial.  {Mac 
Donald  v.  Garrison,  9  Abb.  178 ;  Blaisdell  v.  Raymond,  id.,  note,) 

A  commission  cannot  be  granted  to  take  the  testimony  of  an  adverse 
party  to  be  used  on  the  hearing  of  a  motion.  (Siake  v.  Andre,  9  Abb. 
420;  18  How'.  159.) 

Where  the  party  is  absent,  the  affidavit  in  support  of  a  motion  for  a 
commission  may  be  made  by  the  attorney.  (Deshays  v.  Fersse,  9  Abb. 
289,  note.) 

Same  section,  p.  545f  Examination  de  bene  esse, — In  taking  a  depo- 
aitipn,  it  is  not  necessary  for  the  judge  himself  to  write  down  the  exam- 
ination of  the  witness ;  it  is  su^cient  that  he  administers  the  proper 
oath,  and  then,  after  the  witness  has  been  examined  in  his  presence,  and 
the  examination  has  been  written  down  by  counsel,  that  he  reads  it 
over  to  the  witness  before  the  signing  and  certifying  thereof.  (McDon- 
ald V.  Garrison,  9  Abb.  34 ;  18  How.  249.) 

A  party  is  not  required,  on  the  call  of  bis  opponent,  to  produce  doc- 
uments the  execution  of  which  he  has  proved  upon  the  examination  of 
A  witness  de  bene  esses  They  remain  under  his  control  until  read  in 
evidence,  and  he  may  read  a  portion  of  them  and  retrain  from  using  the 
others  at  his  election.  [Edmonsione  v.  Hartshorn,  19  N.  Y.,  9.)  The 
opposite  party  must  procure  a  discovery  of  them  before  the  trial,  or  be 
prepared  with  parol  evidence  of  their  contents  on  a  refusal  to  produce 
them.     (Id,) 

§  4OI9  p.  553i  When  a  motion  is  brought  before  the  court  upon 
an  order  to  show  cause,  the  order  is  regarded  is  a  notice  of  motion,  and 
the  party  obtaining  it  is  entitled  to  open  and  close  tbe  argument.  (N, 
Y.  d:  Harlem  R.  R.  Co,  v;  Commissioners  of  Metropolitan  Police,  1 
Hilton,  662.) 

The  provision  that  no  order  staying  proceedings  for  a  longer  period 
than  twenty  days  shall  be  granted  by  a  judge  out  of  court,  ex  parte, 
applies  to  the  case  of  an  order  made  by  a  judge  sitting  at  chambers  and 
holding  special  term  at  the  same  time;  and  an  order  so  made  ex  parte, 
staying  proceedings  for  a  lotger  period  tlian  twenty  days,  but  entitled 
''at  chambers,"  will  be  deemed  as  granted  out  of  court,  and  will  be  set 
aside.  (Wood  v.  Kimball,  9  Abb.  419;  18  How.  163.)  In  such  a 
case,  the  court  on  setting  aside  the  order,  will  direct  a  stay  of  proceedings 
to  allow  the  party  to  renew  his  motion.    (Id,) 
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§  405)  p.  5Mi  Where  an  act  is  to  be  done  within  )i  certain  time, 
in  which  the  concurrence  of  the  ooprt  is  necessary,  and  a  party  has  done 
all  that  he  is  required  to  do  to  obtain  the  decision  of  the  court,  he  is 
not  to  suffer  through  the  court's  deUy ;  and  if  the  court  gives  a  decision 
afier  the  time  for  doing  the  act  is  passed,  the  decision  may  be  entered 
up  as  of  the  time  when  by  law  it  ought  to  have  been  given.  {Ciapp  v. 
Graves,  9  Abb.  20.) 

§  4279  p.  MTff  In  an  action  against  a  foreign  coiporation,  it  must 
appear,  in  ordet  to  give  the  court  jurisdiction,  either  that  the  cause  of 
action  arose,  or  that  the  subject  of  the  action  is  situate,  within  this  State, 
or  that  the  plaintiff  is  a  resident  of  this  State  and  the  defendant  has 
property  within  it.  (Harriott  v.  N.  Jersey  R,  B,  Co.,  8  Abb.  284.)  It 
seems  that  if  the  cause  of  action  arose,  or  the  subject  of  the  action  is 
situated  within  this  State,  the  question  of  the  defendant's  llaving  prop- 
erty become^  immaterial,  whether  the  plaintiff  is  a  resident  or  not 
(Cumberland  Coal  Co,  v.  Sherman,  8  Abb.  243.) 

The  act  of  1855  (Laws  1855,  ch.  279).  requiring  foreign  corporations 
doing  business  within  this  State  to  designate  a  penon  to  receive  service 
of  process,  does  not  operate  to  give  the  court  jurisdiction  of  cases  not 
included  in  sections  134  and  427  of  the  Code.     (Id,) 

A  foreign  corporation,  by  appearing  and  answering,  does  not  wuve 
the  objection  that  the  court  has  not  jcirisdiction.  [Harriott  v.  iV.  Jersey 
R,  R.  Co.,  8  Abb.  284.) 

Where  an  action  against  a  foreign  corporation  is  dismissed  on  the 
■ground  that  the  court  has  no  jurisdiction,  but  the  question  of  jurisdic- 
tion was  not  raised  by  the  issues  in  the  action,  nor  presented  to  be  tried 
on  afBdavits,  but  settled  by  an  admission  of  the  party  in  open  court,  . 
judgtnent  for  costs,  on  dismissing  the  complaint,  cannot  be  rendered. 
(Id. ;  contra,  McMahon  v.  Mut,  Benefit  Life  Ins,  Co,,  id.,  297  ;  3  Bosw. 
644.)     Where  there  is  a  question  as  to  the  power  of  the  court  to  render  | 

a  judgment  for  costs,  where  judgment  has  in  fact  been  entered  by  the 
clerk,  the  proper  practice  to  bring  up  the  question  is  by  an  appeal  from  I 

the  judgment.     {Id,),    Such  an  appeal  does  not  confer  a  new  jurisdic- 
tion, semhle,     (Harriott  v.  N,  Jersey  R,  R,  Co.,  supra.)  i 

Where  an  attachment  is  issued  against  the  property  of  a  foreign  J 
corporation  by  a  non-resident  plaintiff,  in  an  action  for  alleged  damages 
arising  from  a  breach  of  contract  made  out  of  this  $tate,  can  the  attach- 
ment be  sustained  on  the  ground  that  the  subject  of  the  action  is  within 
the  State  ?  Held  that  *'  the  subject  of  the  action  "  is  the  claim  asserted 
by  the  plaintld*.  The  property  levied  on  by  the  attachment  is  not  the 
subject  of  the  action.  The  coui*t  therefore  has  no  jurisdiction  in  such  s 
case.     ( Whitehead  v.  Buffalo  <£•  Lake  Huron  R!  R,-  Co.,  18  How.  218.) 

The  law  of  1858,  ch.  121,  as  to  the  Buffalo  and  Lake  Huron  Railway 
Company,  if  constitutional,  does  not  give  authority  to  proceed  against 
said  company  otherwise  than  as  a  foreign  corporation.     (Id,) 

Where  the  demand  on  which  the  action  was  brought  arose  upon 
written  contracts  for  the  payment  of  money,  made,  delivered,*  and  pay- 
able in  Oanikda,  and  all  the  labor  done  and  materials  furnished  were 
pursuant  to  those  contracts,  and  upon  work  located  in  Canada,  for  a 
corporation  created  by  the  laws  of  Canada,  and  existing  there,  except  a 
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small  part  which  was  performed  in  this  State,  pursuant  to  said  con- 
tracts— held  not  a  case  where  the  subject  of  the  action  was  situate  in 
this  State,  and  although  the  defendant,  the  foreign  corporation,  had 
property  in  this  State,  it  could  irt)t  be  attached.  (Uamphell  v.  Proprie- 
tors of  Ckamplain  <k  St.  Lawrence  R,  R.^  18  How.  412.) 

In  an  action  on  an  award,  the  award  is  the  cause  of  action,  and  if  it 
was  made  out  of  the  State,  the  cause  of  action  arose  out  of  the  State. 

{Id)  • 

§  429^  p.  570i  If  it  be  conceded  that  the  attorney-general  ^may 
maintain  an  action  in  the  name  of  the  people  to  restrain  a  municipal 
corporation,  it -can  only  be  to  restrain  them  from  making  a  fraudulent 
or  illegal  disposition  of  the  corporate  property.  (The  People  v.  Lowber, 
28  Barb.  66.) 

The  attorney  general  may  maintain  an  action  in  the  name  of  the 
People  to  restrain  a  municipal  corporation  from  exercising  authority  not 
possessed  by  it  under  its  charter  or  by  law.  [The  People  v.  Mayor  of 
N.  F.,  10  Abb.  144.) 

In  an  action  brought  by  the  People  to  restrain  a  municipal  corpora- 
tion from  proceeding  under  a  public  contract,  required  by  law  to  be 
awarded  to  the  lowest  bidder,  on  the  ground  that  the  contractors  were 
not  the  lowest  bidders,  the  contractors  and  other  bidders  need  not  be 

made  parties.    (Id,) 

« 

§  4489  p.  577i  Lands  may  be  partitioned  by  action.  A  party  enti- 
tled and  intending  to  Commence  such  an  action  may,  before  service  of 
the  summons,  procure  a  guardian  for 'minor  defendants  to  be  appointed 
in  the  manner  prescribed  2  R.  S.,  317,  ss.  2,  3.  When  the  guardian 
thus  appointed  has  filed  the  prescribed  bond,  and  given  notice.thereof 
to  the  party  intending  to  institute  such  action,  he  has  thereby  effectually 
consented  to  act  as  guardian,  and  has  accepted  his  appointment  as  such. 
The  summons  and  complaint  in  such  action  should  be  served  on  him  hb 
such  guardian,  and  such  service  is  a  proper  service  on  the  minors  he 
represents.     (Althause  v.  Radde,  3  Bosw.  410.) 

The  omission  of  such  guardian  to  file  an  answer  to  the  complaint,  or 
to  give  notice  of  his  appearance  in  the  action,  will  not  affect  the  validity 
of  a  judgment  that  partition  be  made,  especially  if  an  answer  be  filed  by 
virtue  of  an  order  of  the  court,  as  of  a  time  when  it  might  have  been 
regularly  served  as  a  matter  of  course,  though  such  order  be  made  after 
judgment  perfected.     (Id.) 

In  an  action  for  partition,  after  judgment  for  sale  and  partition,  and 
the  advertising  the  sale  had  commenced,  the  plaintiff  died,  and  such  of 
his  heirs  as  were  not  then  already  parties  defendant  were  substituted  in 
his  place  as  plaintiffs — held  that  it  was  not  necessary  to  advertise  anew, 
changing  the  title  of  the  cause.  (Thwing  v.  Thwing^  9  Abb.  323  ;  18 
How.  468.) 

§  455)  p.  583t  In  an  action  to  recover  land,  there  cannot  prop- 
erly be  joined  several  plaintiffs  claiming  under  distinct  titles  for  distinct 
interests.    (The  People  v.  Mayor  ofN.  F.,  10  Abb.  111.) 

A  receiver  cannot  be  appointed  in  an  action  to  recover  possession  of 


810  ADDrnONJLL   N0TS8.  [g§  465 — 160. 

Section  U5 — Continued. 

real  property,  unless  some  equitable  grounds  are  made  to  appear,  eotitling 
the  plaintiff  to  the  rents  and  profits  us  suck,  or  unless  their  sequestratiou 
is  necessary  to  his  protection.     (Id,) 

The  plaintiff  cannot  in  one  and  the  ^me  action  seek  to  recover  pos- 
session of  real  property,  on  the  ground  that  he  is  the  owner  of  the  fee, 
and  that  the  defendant  wrongfully  withholds  it  from  him,  and  also  to 
confirm  his  title  thereto  by  a  decree  that  the  title  is  in  him,  and  that  the 
defendant  be  required  to  convey  an  apparent  outstanding  title  claimed 
by  him  to  the  plaintiff.     (Lattin  v.  McCarthy,  8  Abb.  225.) 

Where  the  plaintiff  alleges  title,  and  that  the  premises  are  in  poeeea- 
siou  of  the  defendant,  and  demands  possession,  an  answer  which  merely 
denies  possession  of  the  premises  does  not  put  in  issue  the  plain tiff^'s 
title,  and  no  question  of  adverse  possession  arises  in  the  case.  {Ford  v. 
Sampson^  8  Abb.  332  ;  17  How.  447.)  To  form  an  issue  of  title  upon 
the  plaintiff's  allegations,  while  a  stranger  was  in  possession,  claiming 
the  title,  the  defendant  should  h^ve  set  up  title  in  himself,  or  title  out  of 
the  plaintiff.     (Id) 

Mesne  profits. — The  remedy  for  mesne  profits  after  recovery  in  eject- 
ment is  by  action,  not  by  suggestion.  (Holmes  y.  Davis,  18  N.  Y.  488.) 
Although  the  form  of  the  remedy  is  changed,  the  principles  of  the  pro- 
visions of  the  Revised  Statutes  in  relation  to  the  recovery  of  mesne  profits 
remain  in  force,  and  are  to  be  applied  to  an  action  for  mesne  profits  after 
judgment  in  ejectment,  though  m  form  Kke  the  old  action  of  trespass. 

New  trial, — The  statute  authorizing  the  vacating  of  the  judgment* 
and  a  new  trial,  in  ejectment,  does  not  apply  to  ejectment  for  non- 
payment of  rent,  as  the  latter  is  bat  a  substitute  for  a  re-entry,  which  is 
always  final.  Especially  is  it  not  applicable  to  such  an  action  where  the 
judgment  is  rendered  upon  demurrer,  and  there  is  no  leave  to  answer 
over.     (Christie  v.  Bloomingdale,  18  How.  12.) 

§  460)  p.  591  •  An  action  commenced  under  the  judiciary  act,  in 
the  supreme  couit  in  equity,  is  not  an  action  "commenced  in  the  late 
couit  of  chancery,"  so  as  to  admit  a  review  of  the  evidence  under  this 
section.     (Griffith  v.  Mefritt,  19  N.  Y.  529.) 

Rlll6  869  p.  619f  Where  a  party  has  made  and  served  a  case,  the 
adverse  party  nas  no  right  to  make  a  new  case  and.  serve  the  same  as 
H  proposed  amendment  by  way  of  substitution.  [Stuart'  v.  Binsse,  3 
Bosw.  667.) 
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NEW    KULES. 

Supreme  Court — GeDeral  Term. 

Before  Hon.  Judges  Roosevelt,  Clerke,  and  Sutherland. 

Ordered — Whenever  a  consent  is  filed  with  the  clerk  of  this  court 
for  the  substitution  of  an  attorney  or  the  discontinuance  of  an  action,  the 
clerk  may  enter  in  the  minutes  of  the  court  the  substitution  of  the  attor- 
ney or  the  discontinuance  of  the  action,  without  any  order  of  the  judge 
therefor. 

After  the  October  term  of  1859,  all  motions  at  special  term  at  cham- 
bers must  be  noticed  for  the  first  and  third  Mondays  in  each  term,  and 
for  no  other  time.  Such  motions  will  be  heard  in  order  on  those  and 
the  sncceediog  days,  unless  otherwise  ordered  by  the  judge  holding  the 
term,  until  disposed  of.  Motions  must  be  noticed  for  twelve  o'clock, 
noon.  Ex'parte  business  will  be  attended  to  between  ten  and  twelve 
o'clock  each  dav. 

Common  Pleas. 

■ 

The  following  rules  have  been  adopted  by  the  Court  of  Common 
Pleas  for  the  year  1860  : 

1«  That  anew  general  calendar  for  the  trial  terms  may  be  made 
up  for  the  year  1860,  notes  of  issue  for  which  must  be  filed  before 
Saturday,  the  24th  day  of  December,  instant,  specifying  whether  the 
issue  is  to  be  tried  "6y  o-j^ry^^  or  "6y  the  court  without  a  jury  ;^'*  also 
stating  thereon  its  number  upon  the  calendar  of  1859,  and  if  it  has  been 
marked  "  Down,^*  when  it  was  so  marked. 

No  cause  will  be  entered  on  the  calendar  unless  the  note  of  issue 
conforms  to  these  requirements. 

2t  There  will  be  but  one  calendar  made  up  for  the  year  1860,  and 
but  one  note  of  issue  need  be  filed  in  any  cause.  Causes  noted  after  the 
January  term  will  be  placed  at  ihe  foot  of  the  general  calendar,  accord- 
ing to  their  dates  of  issue.  Causes  marked  Down  will  be  placed  at  the 
end  of  the  calendar. 

3f  Causes  may ^ be  generally  reserved  by  a  written  consent  of  the 
attorneys,  filed  at  any  time  be/ore  the  case  is  on  the  day  calendar.  Cases 
so  reserved  may  afterwards  bo  placed  on  the  day  calendar,  on  the  appli- 
cation of  either  party  to  the  judge  at  chambers^  provided  two  days' 
previous  n.  tice  of  such  application  be  given  to  the  adverse  party. 

!•  All  causes  marked  "  Off  .for  the  term  "  shall  have  priority  at  the 
succeeding  term,  and  will  be  placed  at  the  head  of  the  calendar  therefor. 

$•  The  calendar  of  causes  to  be  tried  by  the  court  vnthout  a  jury  will 
be  called  at  the  trial  terms  on  the  fourth  Mondays  of  January,  March, 
May,  and  November. 

60  Fifteen  causes  will  be  placed  on  each  day  calendar,  and  no  cal- 
endar will  be  made  for  Saturdays. 
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7*  At  the  general  terms,  in  appeal  cases  arising  in  this  court,  the 
parties  may  by  consent  reserve  the  argument  until  the  second  week  in 
term,  when  ail  so  reserved  will  be  called  in  their  order  on  the  calendar. 
But  in  appeals  from  the  marine  and  justices'  courts  no  such  reservation 
will  be  allowed,  and  counsel  therein  must  be  prepared  for  the  argnmeot 
when  the  case  is  reached  in  its  order. 

8.  In  any  action  on  contract,  where  there  is  reason  to  believe  that 
the  defence  is  interposed  for  delay,  and  that  the  trial  will  not  occupy 
more  than  one  hour,  the  plaintiff  may,  upon  a  notice  of  four  days,  apply 
at  chambers  to  have  the  cause  placed  upon  the  special  calendar  for  short 
cases,  and  which  will  be  made  up  for  the  last  'Friday  in  each  trial  term. 

The  notice  must  be  accompanied  by  the  affidavits  (if  any)  upon 
which  the  motion  will  be  founded. 

If  the  motion  be  granted,  the  order  to  that  effect  shall  forthwith  be 
delivered  to  the  clerk,  with  a  written  notice  specifying  the  number  of 
the  cause  on  the  general  calendar. 

Should  the  trial  occupy  more  than  one  hour,  it  may  be  suspended, 
in  the  discretion  of  the  judge  holding  the  court,  and  the  cause  vrill 
thereupon  be  placed  at  the  foot  of  the  general  calendar,  unless  otherwise 
specially  ordered. 

By  order  of  the  court. 

iNATHANIEL  JARVIS,  Jr.,  Clerk, 

Dec.  1,  1859. 


ORDER  OF   BUSINESS  FOR   HEARING    NON-ENUMERATED 
MOTIONS  AT  SPECIAL  TERM,  KINGS  COUNTY. 

!•  Ex -parte  motions. 

2*  Motions  to  modify,  and  discharge  provisional  remedies. 

3t  Applications  for  judgment,  and  other  motions  on  notice  in  fore- 
closure and  partition  cases. 

4.  Applications  for  judgment,  on  notice  in  other  cases  for  want  of 
an  answer,  or  on  account  of  Mvolousness  of  demurrer,  answer,  or  reply. 

5i  Motions  in  proceedings  against  pefsons  brought  up  by  attachment. 

6«  Motions  for  commissions  and  discovery  of  books  and  papers,  and 
for  the  examination  of  parties. 

7f  Motions  to  change  the  place  of  trials. 

8«  Motions  to  open  defaults. 

0«  Motions  to  strike  out  sham  and  irrelevant  pleadings,  to  strike  oat 
irrelevant  or  redundant  matters,  and  to  make  a  pleading  definite  and 
certain  by  amendment. 

Mi  Motions  for  allowance  of  injunction. 

Hi  Other  motions. 
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AMENDMENTS 


(Passed  April  23,  1862,) 


TO    THE 


Code  of  Procedure 


OF 


i^EA\^    YORK 


•  » • 


JOHN  a  VOORHIES,  LAW  BOOKSELLER  AND  PUBLISHER. 

1862. 


^^ 


^^^ 


■•ftai*u«4«»A.l'nalct«,ll«.  1  KpriRc  ku  Jl.  t. 


APPENDIX  TO  VOORHIES'  CODE, 

SEVENTH    SDZTZOir,  I860. 


^•••i 


A-MENDMEN  T8 


M ADI  TO  THB 


CODE  OF  PEOCEDUEE  OF  NEW  YOM, 


BT  AX 


ACT    OF    THE    LEGISLATURE, 


PiasBO  28d  Apbil,  1862 ;  took  Brricr  18th  Mat,  186S. 


#>» 


Section  11,  subd.  2.     To  read  as  follows  : 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  action, 
"when  such  order  in  effect  determines  the  action,  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken,  and  when  such  order  grants 
or  refuses  a  new  trial ;  but  no  appeal  to  the  court  of  appeals,  from  an 
order  granting  a  new  trial,  shall  be  effectual  for  any  pui-pose,  unless  the 
notice  of  appeal  contain  an  assent  on  the  part  of  the  appellant  that  if 
the  order  be  affirmed,  judgment  absolute  shall  be  rendered  against  the 
appellant.  Upon  every  appeal  from  an  order  granting  a  new  trial,  if  the 
court  of  appeals  shall  determine  that  no  error  was  committed  in  grant- 
ing the  new  trial,  they  shall  render  judgment  absolute  upon  the  right  of 
the  appellant ;  and  after  the  proceedings  are  remitted  to  the  court  from 
which  the  appeal  was  taken,  an  assessment  of  damages,  or  other  pro- 
ceedings to  render  the  judgment  effectual,  may  be  there  had,  in  cases 
where  such  subsequent  proceedings  are  requisite. 

[The  amendment  it  the  insertion  of  the  uiords  "  or  refuseM."] 


APPENDIX  TO  VOORHIES'  CODE, 

SEVEITTB    SDZTIOir,  I860. 


^•»»» 


-A^MENDMEN  T8 


MADM  TO  THB 


CODE  OF  PROCEDUEE  OF  NEW  YORK, 


BT  AX 


ACT    OF    THE    LEGISLATURE, 


P188BD  28o  Apbil,  1862 ;  took  amct  18th  Mat,  1862. 


^■» 


Section  11,  subd.  2.     To  read  as  follows  : 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  action, 
"when  such  order  in  effect  determines  the  action,  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken,  and  when  such  order  grants 
or  refuses  a  new  trial ;  but  no  appeal  to  the  court  of  appeals,  from  an 
order  granting  a  new  trial,  shall  be  effectual  for  any  pui'pose,  unless  the 
notice  of  appeal  contain  an  assent  on  the  part  of  the  appellant  that  if 
the  order  be  affirmed,  judgment  absolute  shall  be  rendered  against  the 
appellant.  Upon  every  appeal  from  an  order  granting  a  new  trial,  if  the 
court  of  appeals  shall  determine  that  no  error  was  committed  in  grant- 
ing the  new  trial,  they  shall  render  judgment  absolute  upon  the  right  of 
the  appellant ;  and  after  the  proceedings  are  remitted  to  the  court  from 
which  the  appeal  was  taken,  an  assessment  of  damages,  or  other  pro- 
ceedings to  render  the  judgment  effectual,  may  be  there  had,  in  cases 
where  such  subsequent  proceedings  are  requisite. 

[The  amendment  i$  the  insertion  of  the  vhrds  "  or  refuses.**] 


Section  13.     To  read  as  follows  : 

There  shall  be  four  terms  of  the  court  of  appeals  in  each  year,  to  be 
held  at  the  Capitol,  in  the  city  of  Albany,  on  the  first  Tuesday  of  Jan- 
uary, the  fourth  Tuesday  of  March,  the  third  Tuesday  of  June,  and  the 
last  Tuesday  of  September,  and  continued  for  as  long  a  period  as  the 
public  interests  may  require.  But  the  judges  of  said  court  may  in  their 
discretion  appoint  one  of  said  terms  in  each  year  to  be  held  in  the  city 
of  New  York.  Additional  terms  shall  be  appointed  and  held  at  the 
same  place  by  the  court  when  the  public  interest  requires  it.  The  court 
may,  by  general  rules,  provide  what  causes  shall  have  a  preference  on 
the  calendar.  On  a  second  and  each  subsequent  appeal  to  the  court  of 
appeals,  or  when  an  appeal  has  once  been  dismissed  for  defect  or  irre^- 
laritt/,  the  cause  shall  be  placed  upon  the  calen  dar  as  of  the  time  of 
filing*  the  first  appeal. 

[The  amendmetU  i«  the  intertion  of  the  words  in  italic,  and  the  sirikinff  out,  where 
the  asterisk  isplacedt  of  the  toords  **  the  return  on*"] 


Section  24.     Add  thereto  : 

And  special  terms  may  be  adjourned  to  be  held  at  a  future  day  at 
the  chambers  of  any  justice  of  said  court  residing  within  the  district,  by 
an  entry  in  the  same  manner,  and  then  adjourned  from  time  to  time,  as 
the  justice  holding  the  same  shall  order  and  direct. 


Section  63,  subd.  2.     To  read  as  follows  : 

An  action  for  damages  for  injury  to  rights  pertaining  to  the  person, 
or  to  the  personal  or  real  property,  if  the  damages  claimed  do  not  exceed 
two  hundred  dollars. 


Section  111.     Add  thereto  : 

But  an  action  may  be  maintained  by  a  grantee  of  land  in  the  name 
of  a  grantor,  when  the  grant  or  grants  are  void  by  reason  of  the  actual 
possession  of  a  person  claiming  under  a  title  adverse  to  that  of  the 
grantor  at  the  time  of  the  delivery  of  the  grant,  and  the  plaintiff  shall 
be  allowed  to  prove  the  facts  to  bring  the  case  within  this  provision. 


Section  116.     Add  thereto: 

And  in  actions  for  the  partition  of  real  property,  or  for  the  foreclosure 
of  a  mortgage  or  other  instrument,  when  an  infant  defendant  resides 
out  of  this  State,  the  plaintiff  may  apply  to  the  court  in  which  the 
action  is  pending,  at  any  special  term  thereof,  and  will  be  entitled  to  an 
order,  designating  some  suitable  person  to  be  the  guardian  for  the  infant 
defendant,  for  the  purposes  of  the  action,  unless  the  infant  defendant,  or 
some  one  in  his  behalf,  within  a  number  of  days  after  the  service  of  a 
copy  of  the  order,  which  number  of  days  shall  be  in  the  said  order 
specified,  shall  procure  to  be  appointed  a  guardian  for  the  said  infant, 
and  the  court  shall  give  special  directions  in  the  order  for  the  manner 
of  the  service  thereof  which  may  be  upon  the  infant  himself,  or  by  serv- 
ice upon  any  relation  or  person  with  whom  the  infant  resides,  and  either 
by  mail  or  personally  upon  the  person  so  served. 


Section  121.     Add  thereto: 

At  any  time  after  the  death,  marriage,  or  other  disability  of  the 
party  plaintiff,  the  court  in  which  an  action  is  pending,  upon  notice  to 
such  persons  as  it  may  direct,  and  upon  application  of  any  person  ag- 
grieved, may,  in  its  discretion,  order  that  the  action  be  deemed  abated, 
unless  the  same  be  continued  by  the  proper  parties,  within  a  time  to  be 
fixed  by  the  court,  not  less  than  six  months  nor  exceeding  one  year 
from  the  granting  of  the  order. 


Section  132.     Add  thereto  : 

For  the  purposes  of  this  section  an  action  shall  be  deemed  to  be 
pending  fi-om  the  time  of  the  filing  of  such  notice,  pr<Mded,  however, 
that  such  notice  shall  be  of  no  avail,  unless  it  shall  be  followed  by  the 
first  publication  of  the  summons  on  an  order  therefor,  or  by  the  per- 
sonal service  thereof  on  a  defendant  within  sixty  days  after  such  filing. 

And  the  court  in  which  the  said  action  is  pending  may,  in  its  dis- 
cretion, at  any  time  after  the  action  shall  have  become  abated,  as  is 
provided  in  section  number  one  hundred  and  twenty-one,  on  good  cause 
shown,  and  on  application  of  any  party  aggrieved,  after  the  action  shall 
have  become  abated  as  is  provided  in  section  one  hundred  and  twenty- 
one,  direct  the  notice  authorized  by  this  section  to  be  removed  from 
record  by  the  clerk  of  any  county  in  whose  office  the  same  may  have 
been  filed. 


i 


Section  183.     Add  thereto  : 

But  said  order  of  arrest  shall  be  of  no  avail,  and  shall  be  vacated  or 
•et  aside  on  motion,  unless  the  same  is  served  upon  the  defendant,  as 
provided  by  law,  before  the  docketing  of  any  judgment  in  the  action ; 
and  the  defendant  shall  have  twenty  days  after  the  service  of  the  order 
of  arrest  in  which  to  answer  the  complaint  in  the  action,  and  to  more 
to  vacate  the  order  of  arrest  or  to  reduce  the  amount  of  bail. 


Section  230.     To  read  as  follows  : 

Before  issuing  the  warrant,  the  judge  shall  require  a  written  under* 
taking  on  the  part  of  the  plaintiff,  with  sufficient  surety,  to  the  effect 
that  if  the  defendant  recover  judgment,  or  the  attachment  be  set  aside  by 
the  order  of  the  courts  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  be  at  least  two  hundred  and  fifty  dollars. 

[7%«  amendment  const stt  of  the  insertion  of  the  part  in  italic] 


Section  240.     Add  thereto  : 

And  where  there  is  more  than  one  defendant,  and  j-cveral  property 
of  either  of  the  defendants  has  been  seized  bv  virtue  of  the  order  of 
attachment,  the  defendant  whose  several  property  has  been  seized  may 
apply  to  the  officer  who  issued  the  attachment  for  relief  under  this  sec- 
tion. 


Section  241.     Add  thereto  : 

And  where  there  is  more  than  one  defendant,  and  several  property 
of  either  of  the  defendants  has  been  seized  by  virtue  of  the  order  of 
attachment,  the  defendant  whose  several  property  has  been  seized  mav 
deliver  to  the  court  or  officer  an  undertaking,  in  accordance  with  the 
provisions  of  this  section,  to  the  effect  that  he  will  on  demand  pay  to 
the  plaintiff  the  amount  of  judgment  that  may  be  recovered  against 
tnch  defendant  And  ail  the  provisions  of  this  section  applicable  to 
such  undertaking  shall  be  applied  thereto. 


Section  244,  snbd.  4.     Add  thereto  : 

Receivers  of  the  property,  within  this  State,  of  foreign  corporations, 
shall  be  allowed  the  same  commissions  as  are  allowed  by  law  to  the 
tmstees  of  the  estates  of  absconding,  concealed,  and  non-resident  debt- 
ors. ,: 


Section  273.     To  read  as  follows : 

In  all  cases  of  reference,  the  parties,  except  when  an  infant  may  be 
a  party,  may  agree  in  writing  npon  a  person  or  persons  not  exceeding 
three,  and  a  reference  shall  be  ordered  to  him  or  them,  and  no  other 
person  or  persons ;  and  if  the  parties  do  not  agree,  the  court  shall  ap- 
point one  or  more  referees,  not  more  than  three,  who  shall  be  free  from 
exception.  And  no  person  shall  be  appointed  referee  to  whom  all  par- 
ties in  the  action  shall  object,  except  in  actions  for  divorce.  And  no 
justice  or  judge  of  any  court  shall  sit  as  referee  in  any  action,  pending 
in  the  court  of  which  he  is  a  judge,  and  not  already  referred.  Unless 
the  court  shall  otherwise  order,  the  referee  or  referees  shall  make  and 
deliver  his  report  within  sixty  days  from  the  time  the  action  shall  be 
finally  submitted,  and  on  default  thereof  said  referee  or  referees  shall 
not  be  entitled  to  receive  any  fees,  and  the  action  shall  proceed  as 
though  no  reference  had  been  ordered. 


Section  274.     Add  thereto  : 

In  an  action  brought  by  or  against  a  married  woman,  judgment  may 
be  given  against  her  as  well  for  costs  as  for  damages,  or  both  for  such 
costs  and  for  such  damages,  in  the  same  manner  as  against  other  per- 
sons, to  be  levied  and  collected  of  her  separate  estate,  and  not  otherwise. 
And  in  any  proceeding  to  enforce  such  judgment,  the  supreme  court 
shall  have  jurisdiction,  though  the  amount  be  less  than  one  hundred 
dollars. 


Section  287.     Add  thereto  : 

An  execution  may  i&sue  against  a  married  woman,  and  it  shall  direct 
the  levy  and  collection  of  the  amount  of  the  judgment  against  her  from 
her  separate  property,  and  not  otherwise. 


Section  288.     Add  thereto  : 

But  no  eiecution  shall  issue  against  the  person  of  a  judgment  debtor, 
unless  an  order  of  arrest  has  been  served,  as  in  this  act  provided,  or  un- 
less the  complaint  contains  a  statement  of  facts  showing  one  or  more  of 
the  causes  of  arrest  required  by  section  one  hnndred  and  seventy-nine. 


Section  208.     Add  thereto  : 

Whenever  the  judge  shall  grant  an  order  for  the  appointment  of  a 
receiver  of  the  property  of  the  judgment  debtor,  the  same  shall  be  filed 
in  the  office  of  the  clerk  of  the  county  where  the  judgment-roll  in  the 
action  or  transcript  from  justice's  judgment,  upon  which  the  proceedings 
are  taken,  ia  filed ;  and  the  said  clerk  shall  record  the  order  in  a  book  to 
be  kept  for  that  purpose  in  his  office,  to  be  called  ^  book  of  orders  ap- 
pointing receivers  of  judgment  debtors,"  and  shall  note  the  time  of  the 
filing  of  said  order  therein.  A  certified  copy  of  said  order  shall  be  de- 
livered to  the  receiver  named  therein,  and  he  shall  be  vested  with  the 
property  and  effects  of  the  judgment  debtor  from  the  time  of  the  filing 
and  recording  of  the  order  as  aforesaid.  The  receiver  of  the  judgment 
debtor  shall  be  subject  to  the  direction  and  control  of  the  court  in  which 
the  judgment  was  obtained,  upon  which  the  proceedings  are  founded  ; 
or  if  the  judgment  is  upon  a  transcript  from  justice^s  court  filed  in  county 
clerk's  office,  then  he  shall  be  subject  to  the  direction  and  control  of  the 
county  court. 


Section  304,  subd.  3  and  4.     To  read*as  follows  : 

Subd.  3.  In  the  actions  of  which  a  court  of  justice  of  the  peace  has 
no  jurisdiction. 

Subd.  4.  In  an  action  for  the  recovery  of  money,  where  the  plaintiff 
shall  recover  fifty  dollars ;  but  in  an  action  for  assault,  battery,  falsa  im- 
prisonment, libel,  slander,  malicious  prosecution,  criminal  conversation  or 
seduction,  if  the  plaintiff  recover  less  than  fifty  dollars  damages,  he  shall 
recover  no  more  costs  than  damages.  And  in  action  to  recover  the  pos- 
session of  personal  property,  if  the  plaintiff  recover  less  than  fifty  dollars 
damages,  he  shall  recover  no  more  costs  than  damages,  unless  he  recovers 
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also  property,  the  value  of  which  with  the  damages,  amounts  to  fifty 
<}ollaTB,  or  the  possession  of  property  be  adjudged  to  him,  the  value  of 
which,  with  the  damages,  amounts  to  fifty  dollars ;  such  value  must  be 
determined  by  the  jury,  court  or  referee,  by  whom  the  action  is  tried. 
When  several  actions  shall  be  brought  on  one  bond,  recognizance,  prom- 
issory notes,  bill  of  exchange,  or  other  instrument  in  writing,  or  in  any 
other  case,  for  the  same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no  costs  other  than  dis- 
bursements shall  be  allowed  to  the  plaintiff  in  more  than  one  of  such 
actions,  which  shall  be  at  his  election,  provided  that  the  party  or  parties 
proceeded  against  in  such  other  action  or  actions,  have  been  within  this 
state,  and  not  secreted. 


Section  307,  subd.  3,  5,  and  7,  to  read  as  follows : 

Subd.  3.  To  either  party  for  all  subsequent  proceedings  before  trial, 
ten  dollars;  to  either  party  for  attending  upon  and  taking  the  deposition 
of  a  witness^  conditionally^  or  attending  to  perpetuate  his  testimony y  ten 
dollars  ;  to  either  party  for  drawing  interrogatories  to  annex  to  a  commis- 
■sionfor  the  taking  of  testimony ^  ten  dollars, 

Subd.  5.  To  either  party  on  appeal,  except  to  the  court  of  appeals, 
and  except  appeals  in  the  cases  mentioned  in  section  349,  before  argu- 
ment, fifteen  dollars ;  for  argument,  thirty  dollars  ;  and  the  same  costs 
shall  be  allowed  to  either  party  before  argument,  and  for  argument,  on 
application  for  judgment,  upon  special  verdict,  or  upon  verdict  subject  to 
the  opinion  of  the  court,  or  for  a  new  trial  on  a  case  made,  and  in  cases 
where  exceptions  are  ordered  to  be  heard  in  the  first  instance  at  a  gene- 
ral term,  under  the  provisions  of  section  265. 

Subd.  7.  To  either  party  for  every  circuit  or  term,  not  exceeding 
five  circuits,  and  five  special  and  five  general  terms,  at  which  the  cause 
is  necessarily  on  the  calendar,  and  is  not  triedj  or  is  postponed  by  order 
of  the  court,  ten  dollars. 

\The  amendmerU  to  mbd,  8  i»  the  addition  of  the  part  in  itcdie;  the  omendnMnt  to 
9uba,  t  ie  the  mbstittUion  of  "or**  for  " ae,  so  ae  to  make  ** ae  for  a  new  trial " 
read  "  or  for  a  neto  trial ";  and  the  amendment  to  eubd,  7  t«  the  iubstitutum  of  the 
words  in  italic  for  the  toords  *^  reached  or  postponed"'\ 
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Section  308.    Add  thereto  : 

And  in  the  actions  above  named,  if  tbe  same  shall  be  settled  before 
judgment  therein,  like  allowances  upon  the  amount  paid  or  secured  upon 
such  settlement,  at  one-half  the  rates  above  specified. 


Section  309.     To  read  as  follows: 

These  rates  shall  be  estimated  upon  the  value  of  the  property  claimed 
or  attached,  or  affected  by  the  adjudication  upon  the  will  or  other  in- 
strument, or  sought  to  be  partitioned,  or  the  amount  found  due  upon  the 
mortgage  in  an  action  for  foreclosure.  And  whenever  it  shall  be  neces- 
sary to  apply  to  the  court  for  an  order  enforcing  the  payment  of  an  in- 
stallment falling  due  after  judgment  in  an  action  for  foreclosure,  tbe 
plaintiff  shall  be  entitled  to  the  rate  of  allowance  in  the  last  section  pre- 
scribed, but  to  no  more  in  the  aggregate  than  if  the  whole  amount  of  the 
mortgage  had  been  due  when  judgment  was  entered.  Such  amount  of 
value  must  be  determined  by  the  court  or  by  the  commissioners  in  case 
of  actual  partition.  In  difficult  and  extraordinary  cases  where  a  trial 
has  been  bad,  except  in  any  of  tbe  actions  or  proceedings  [(ot?ier  than 
those  for  the  partition  of  real  estate)  specified  in  section  three  hundred 
and  eight,  and  in  actions  or  proceedings  for  the  partition  of  real  estatij  \j 

the  court  may  also,  in  its  discretion,  make  a  further  allowance  to  any 
party  not  exceeding  five  per  cent,  upon  the  amount  of  the  recovery  or 
claim  or  subject  matter  involved. 

[The  amendment  it  the  insertion  of  the  toorda  in  iteUie.] 


Section  311.    Add  thereto: 

Whenever  it  shall  be  necessary  to  adjust  costs  in  any  interlocutory 
proceeding  in  an  action,  or  in  any  special  proceedings,  the  same  shall  be 
adjusted  by  the  judge  before  whom  the  same  may  be  heard,  or  the  court 
before  which  the  same  may  be  decided  or  pending,  or  in  such  other 
manner  as  the  judge  or  court  may  direct 


Section  318.     To  read  as  follows : 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a  special  pro* 
ceeding,  inclwling  appeals  from  surrogates^  courts^  shall  be  brought  be- 
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fore  the  supreme  court  for  review,  such  proceeding  shall,  for  all  purposes 
of  costs,  be  deemed  au  action  at  issue  on  a  question  of  law,  from  ihe  time 
the  same  shall  be  brought  into  the  supreme  court,  and  costs  thereon 
shall  be  awarded  and  collected  in  such  manner  as  the  court  shall  direct, 
according  to  the  nature  of  the  case. 

[The  amendment  ie  the  insertion  of  the  toorde  in  italic^] 


Section  335.     To  read  asfollowBi 

If  the  appeal  be  from  a  judgment  directing  the  payment  of  money,  it 
shall  not  stay  the  execution  of  the  judgment,  unless  a  written  undertaking 
be  executed  on  the  part  of  the  appellant  by  at  least  two  sureties,  to  the  ef- 
fect tha^if  the  judgment  appealed  from,  or  any  part  thereof,  be  affirmed  or 
dismissed,  the  appellant  will  pay  the  amount  directed  to  be  paid  by  the 
judgment,  or  the  part  of  such  amount  as  to  which  the  judgment  shall  be 
affirmed  if  it  be  affirmed  only  in  part,  and  all  damages  which  shall  be 
awarded  against  the  appellant  upon  the  appeal.     Whenever  it  shall  be 
made  satisfactorily  to  appear  to  the  court  that  since  the  execution  of  the 
undertaking  the  sureties  have  become  insolvent,  the  court  may,  by  rule  or 
order,  require  the  appellant  to  execute,  file  and  serve  a  new  undertaking 
as  above;   and  in  case  of  neglect  to  execute  such  undertaking  within 
twenty  days  after  the  service  of  a  copy  of  the  rule  or  order  requiring 
such  new  undertaking,  the  appeal  may,  on  motion  to  the  court,  be  dis- 
missed with  costs. 

[The  amendment  is  the  insertion  of  the  toords  "  or  dismissed"  doubtless  intended 
to  be  **  or  the  appeal  be  dismissed."] 


Section  348.    Add  thereto  : 

No  action  shall  be  commenced  upon  any  undertaking  given  or  to  be 
given  in  pursuance  of  the  provisions  of  this  section  until  ten  days  after 
the  service  of  notice  on  the  adverse  party  of  .the  entry  of  the  order  or 
judgment  affirming  the  judgment  appealed  from.  And  in  case  an  appeal 
has  been  or  shall  be  taken  to  the  court  of  appeals  from  such  order  or 
judgment  of  affirmance,  and  security  given  according  to  law,  so  as  to 
stay  the  issuing  of  execution,  no  action  shall  be  commenced  or  recov- 
ery had  upon  any  undertaking  given  or  to  be  given  in  pursuance  of 
the  provisions  of  this  section  until  after  the  final  determination  of  such 
appeal. 
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Section  349.     To  read  a9  follows : 

An  appeal  may  in  like  manner,  and  within  the  same  time,  be  taken 
from  an  order  made  at  a  special  term  *  by  a  single  judge  of  the  same 
court  or  county,  or  a  special  county  judge,  or  by  a  recorder^  or  by  any 
recorder's  court  of  any  dty,  in  any  stage  of  the  action,  including  pro- 
ceedings supplementary  to  the  execution,  and  may  be  thereupon  reviewed 
in  the  following  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies,  a  provis- 
ional remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains  or 
overrules  a  demurrer. 

3.  When  it  involves  the  merits  of  the  action,  or  some  part  thereof,  or 
affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action  and  prevents  a 
judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  upon  a  summary  application  in  an  action 
after  judgment  and  affects  a  substantial  right 

[The  <Mmendmeni  is  the  omiisioti  of  the  toord  *^or  **  vfhere  the  *  is  placed,  and  the 
intertian  of  the  toorda  in  italic] 


Section  352.     To  read  as  follows  : 

When  a  judgment  shall  have  been  rendered  by  the  general  term  of 
the  marine  court  of  the  city  of  Ne^  York,  or  bj  a  justice  of  a  justices' 
court  of  that  city,  the  appeal  shall  be  to  the  court  of  common  pleas 
for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  marine  court  prescribed 
herein,  shall  be  from  an  actual  determination  at  such  general  term  only, 
and  shall  be  taken  within  twenty  days  after  judgment  by  such  general 
term.  In  the  city  of  Buffalo^  the  appeals  from  the  courts  of  justices  of 
said  city  shall  be  to  the  superior  court  of  said  city.  When  rendered  by 
any  of  the  other  courts  enumerated  in  section  three  hundred  and  fifty- 
one,  the  appeal  shall  be  to  the  county  court  of  the  county  where  the 
judgment  was  rendered.  On  such  appeal,  wJien  the  amount  of  the  claim  or 
claims  of  either  party  litigated  in  the  court  below  shall  exceed  fifty  dol- 
lars, or  when  in  an  action  to  recover  the  possession  of  personal  property, 
the  value  of  the  property  as  assessed  and  the  damages  recovered  shall  ex- 
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ceed  fifty  dollars  exclusive  of  costs,  a  new  trial  shall  be  had  in  the  county 
court  in  the  following  bases  : 

1,  When  the  judgment  was  rendered  upon  an  issue  of  law  joined  he- 
Itoeen  the  parties, 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined  between  the  par- 
ties  whether  the  defendant  was  present  at  the  trial  or  not, 

ITkepart  in  italic  m  new.] 

Section  360.     To  read  as  follows  : 

The  court  below  shall  thereupon,  after  ten  days,  and  within  thirty 
days  after  service  of  the  notice  of  appeal,  make  a  return  to  the  appellate 
court  of  the  testimony,  proceedings,  and  judgment,  and  file  the  same  in 
the  appellate  court  21ie  return  may  be  compelled  by  attachment.  But 
no  justice  of  the  peace  shall  be  bound  to  make  a  return  unless  the  fee 
prescribed  by  the  last  section  of  this  chapter  be  paid  on  the  service  of 
the  notice  of  appeal. 

[ITie  to&rds  in  Ualie  are  ntbstittUed  for  the  toorde  "  and  may  be  compelled  to  do 
so  by  attachment"'] 


Section  364.     To  read  as  follows  : 

If  a  return  be  made,  and  the  appeal  is  from  a  judgment  where  a  new 
trial  may  not  be  had,  as  provided  by  this  chapteVy  it  may  be  brought  to 
a  hearing  at  a  general  term  of  the  appellate  court,  upon  notice  by 
either  party  of  not  less  than  eight  days.  It  shall  be  placed  upon  the 
calendar,  and  continue  thereon  without  further  notice,  until  finally  dis- 
posed of.  But  if  neither  party  bring  it  to  a  hearing  before  the  end  of 
the  second  term,  the  court  shall  dismiss  the  appeal,  unless  it  continue 
the  same  by  special  order  for  cause  shown.  If  the  appeal  is  from  a 
judgment  where  a  new  trial  may  be  had,  it  may  be  brought  to  a  hearing 
or  trial  at  any  term  of  the  county  court,  at  which  a  petit  jury  shall  be 
summoned  to  attend,  upon  the  same  notice  as  provided  for  actions  in  the 
supreme  court ;  at  least  eight  days  before  the  court,  the  party  desiring 
to  bring  on  the  appeal  shall  serve  a  note  of  issue  on  the  clerk,  and  the 
clerk  shall  thereupon  enter  the  cause  on  the  calendar  according  to  the  date 
of  the  return, 

[The parte  in  italic  are  new,] 
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Section  366.     To  read  as  follows  : 

Upon  the  hearing  of  the  appeal,  the  appellate  court  shall  give  jadg- 
ment  according  to  the  jastice  of  the  case,  without  regard  to  technical 
errors  and  defects  which  do  not  affect  the  merits.     In  giving  judgment, 
the  court  may  affirm  or  reverse  the  judgment  of  the  court  below,  in 
whole  or  in  part,  and  as  to  any  or  all  the  parties,  and  for  errors  of  law 
or  fact.     If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings, 
not  affecting  the  merits  of  the  action,  and  not  within  the  knowledge  of 
the  justice,  the  court  may  determine  the  alleged  error  in  fact  on  affida- 
vits, and  may,  in  its  discretion,  inquire  into  and  determine  the  same 
upon  examination  of  the  witnesses.     If  the  defendant  failed  to  appear 
before  the  justice,  and  it  is  shown  by  the  affidavits  served  Ay  the  appel- 
lant or  otherwise  that  manifest  injustice  has  been  done,  and  he*  satisr 
factorily  excuses  his  default,  the  court  may,  in  its  discretion,  set  aside 
or  suspend  judgment,  and  order  a  new  trial  before  the  same  or  any  other 
justice  in  the  same  county  at  such  time  and  place  and  on  such  terms  as 
the  court  may  deem  proper.      Where  a  new  trial  shall  be  ordered  be/ore 
a  justice^  the  parties  must  appear  before  him  according  to  the  order  of 
the  court,  and  the  same  proceedings  must  thereupon  be  had  in  the  ac- 
tion as  on  the  return  of  a  summons  personally  served.    If  the  appeal 
shall  be  from  a  judgment  in  which  a  new  trial  may  be  had  as  in  this 
chapter  provided^  the  court  shall  proceed  to  the  hearing  of  the  cause,  if 
the  issue  joined  before  the  justice  was  an  issue  of  law,  or  to  the  trial 
thereof  by  jury,  if  such  issue  was  upon  a  question  of  fact, 

1.  If  the  issue  joined  before  the  justice  was  an  issue  of  law,  the  court 
shall  render  judgment  thereon  according  to  the  law  of  the  case  ;  and  ^ 
such  judgment  be  against  the  pleadings  of  either  party,  an  amendment 
of  such  pleading  m^y  be  allowed  on  the  same  terma  and  in  like  case  as 
pleadings  in  actions  in  the  supreme  court,  and  the  court  may  thereupon 

require  the  opposite  party  to  answer  such  amended  pleading  or  join 
issue  thereon,  as  the  case  may  require  summarily. 

2.  If  upon  an  appeal  in  an  issus  of  law  the  court  should  adjudge 
the  pleading  complained  of  to  be  valid,  it  shall  in  like  manner  require 
the  opposite  party  summarily  to  answer  such  pleading  or  join  issue  there- 
on, as  the  case  may  require, 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  proceed  to 
hear  the  same  tried  by  a  jury  in  the  sam>e  manner  as  issues  joirud  in  the 
supreme  court, 

4.  Every  issue  of  fact  so  joined  or  brought  upon  an  appeal  shall  he 
tried  in  the  same  manner  as  in  actions  commenced  in  the  supreme  court 
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5.  The  court  shall  have  the  same  power  over  its  own  determinations^ 
the  verdict  of  the  jury^  and  shall  render  judgment  thereon  in  the  same 
manner  as  the  supreme  court  in  actions  pending  therein, 

6.  blither  party  may  move  for  a  new  trial  in  said  court  on  a  case  or 
exception^  or  otherwise,  and  such  motion  may  be  made  before  or  after 
judgment  has  been  entered,  and  the  provisions  of  this  act  in  relation  to 

the  proceedings  on  receiving  the  verdict  of  a  jury,  exceptions  to  the  decis- 
ions of  the  court,  making  and  settling  case  and  exceptions,  motions  for 
new  trials,  and  making  up  the  judgment-roll  in  the  supreme  court,  are 
hereby  made  applicable  to  all  appeals  brought  up  for  trial  as  in  this 
chapter  provided. 

[The  parts  vi  italic  are  new.     The  word  **he^"  is  substituted  for  "  the  defend- 
ant"] 


Section  3*71.     To  read  as  follows  : 

Costs  shall  be  allowed  to  the  prevailing  party  in  judgments  rendered 
on  appeal  in  all  cases,  with  the  following  exceptions  and  limitations  :  In 
tlie  notice  of  appeal  the  appellant  shall  state  in  what  particular  or  par- 
ticulars he  claijns  the  judgment  should  have  been  more  favorable  to  him. 
Within  fifteen  days  after  the  service  of  the  notice  of  appeal,  the  respond- 
ent may  sevre  upon  the  appellant  and  justice  an  oflfer,  in  writing,  to  allow 
the  judgment  to  be  corrected  in  any  of  the  particulars  mentioned  in  the 
notice  of  appeal.     The  appellant  may,  thereupon,  and  within  five  days 
thereafter,  file  with  the    justice  a  written  acceptance  of  such  offer,  who 
shall,  thereupon  make  a  minute    thereof  in  his  docket,  and  correct  such 
judgment  accordingly,  and  the  same  so  corrected  shall  stand  as  his  judg- 
ment, and  be  enforced  accordingly  ;  and  any  execution  which  has  been 
issued  upon  the  judgment  appealed  from  shall  be  amended  by  the  justice 
to  correspond  with  the  amended  judgment;  and  no  undertaking  given  to 
stay  execution  shall  be  enforced  for  more  than  the  amount  of  the  cor- 
rected judgment.     If  such  offer  be  not  made,  and  the  judgment  in  the 
county  court  be  made  [more]  favorable  to  the  appellant  than  the  judg- 
ment in  the  court  below,  or  if  such  offer  be  made  and  not  accepted,  and 
the  judgment  be  more  favorable  to  the  appellant  than  the  offer  of  the 
respondent,  the  appellant  shall  recover  costs.     The  respondent  shall  be 
entitled  to  recover  costs  where  the  appellant  is  not. 

Whenever  costs  are  awarded  to  the  appellant,  he  shall  be  allowed  to 
tax  as  part  thereof  the  costs  and  fees  paid  to  the  justice  on  making  the 
appeal,  as  disbursements,  in  addition  to  the  costs  in  the  appellate  court ; 
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and  when  the  jadgment  in  the  suit  before  the  justice  was  against  sach 
appellant,  he  shall  further  be  allowed  to  tax  the  costs  incurred  by  him, 
which  he  would  have  been  entitled  to  recover  in  case  the  judgment  be- 
low had  been  rendered  in  his  favor. 

If^  upon  an  appeal,  a  recovery  for  any  debt  or  damages  be  had  bj 
one  party,  and  costs  be  awarded  to  the  other  party,  the  court  shall  set  ofiT 
such  costs  against  such  debt  or  damages,  and  render  judgment  for  the 
balance. 

The  following  fees  and  costs,,  and  no  other y  except  fees  ofojficers,  dis- 
bursementSy  and  witnesses'  fees,  shall  be  allowed  on  appeal  to  the  party 
entitled  to  costs  as  herein  provided,  when  the  new  trial  is  in  the  couuty 
court  : 

For  proceedings  before  notice  of  trial,  ten  dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  argument  of  a  motion  for  a  new  trial  on  a  case  or  bill  of  excep- 
tion, ten  dollars. 

In  all  cases,  to  either  party,  for  every  term,  not  exceeding  five,  at 
which  the  appeal  is  necessarily  on  the  calendar  and  is  not  tried  or 
is  not  postponed  by  the  court,  seven  dollars. 

In  other  appeals  the  costs  shall  be  as  follows :  To  the  appellant,  on 
reversal^  fifteen  dollars  ;  to  the  respondent,  on  the  affirmance^  twelve  dol- 
lars. If  the  judgment  appealed  from  be  reversed  in  part  and  affirmed 
as  to  the  residue^  the  amount  of  costs  allowed  to  either  party  shall  be 
such  sum  as  the  appellate  court  may  award,  not  exceeding  ten  dollars. 
If  the  appeal  be  dismissed  for  want  of  prosecution,  as  provided  by  sec- 
tion three  hundred  and  sixty-four,  no  cost  shall  be  allowed  to  either 
party.  In  every  appeal,  the  justice  of  the  peace  before  whom  the  judg- 
ment appealed  from  was  rendered  shall  receive  two  dollars  for  his  return. 
If  the  judgment  be  reversed  for  an  error  of  fact  in  the  proceedings  not 
affecting  the  merits,  costs  shall  be  in  the  discretion  of  the  court. 

[JVew,  except  the  parts  in  iialic.'\ 
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Section  399.     To  read  as  follows  : 

A  party  to  an  action  or  special  proceeding,  including  proceedings 
in  surrogates'  courts  and  proceedings  for  the  summary  recovery  of  the 
possession  of  land,  may  be  examined  as  a  witness  on  his  own  behalf,  or 
in  behalf  of  any  other  party,  in  the  same  manner,  and  subject  to  the 
same  rules  of  examination  as  any  other  witnesses ;  provided,  however, 
til  at  the  assignor  of  a  thing  in  action  shall  not  be  examined  in  behalf 
of  said  party,  nor  shall  a  party  to  an  action  be  examined  in  his  own  be- 
Iialf,  in  respect  to  any  transaction  or  communication  had  personally  by 
said  assignor,  or  said  party,  respectively,  with  a  deceased  person,  against 
parties  who  are  the  executors,  administrators,  heirs-at-law,  next  of  kin, 
or  assignees  of  such  deceased  person,  where  they  have  acquired  title  to 
the  cause  of  action  immediately  from  said  deceased  person,  or  have 
been  sued  as  such  by  the  executors,  administrators,  heirs-at-law,  next  of 
kin,  or  assignees.    But  where  such  executors,  administrators,  heirs-at- 
law,  next  of  kin,  or  assignees,  shall  be  examined  on  their  own  behalf  in 
regard  to  any  conversation  or  transaction  had  between  the  deceased 
person  and  said  assignor,  or  said  party,  respectively,  then  the  said 
assignor  or  the  said  party  may  be  examined  in  regard  to  such  conversa- 
tion or  transaction,  but  not  in  regard  to  any  new  matter. 


Section  401.    Add  thereto  : 

When  any  party  intends  to  make  or  oppose  a  motion  in  any  court 
of  record,  and  it  shall  be  necessary  for  him  to  have  the  affidavit  of  any 
person  who  shall  have  refused  to  make  the  same,  such  court  may,  by 
order,  appoint  a  referee  to  take  the  affidavit  or  deposition  of  such  per- 
son. Such  person  may  be  subpoenaed  and  compelled  to  attend  and 
make  an  affidavit  before  such  referee,  the  same  as  before  a  referee  to 
whom  it  is  referred  to  try  an  issue.  And  the  fees  of  such  referee  for 
such  service  shall  be  three  dollars  per  day. 


Section  47 1.     To  read  a^  follows  : 

Until  the  legislature  shall  otherwise  provide,  the  second  part  of  this 
act  shall  not  affect  proceedings  upon  mandamus  or  prohibition ;  nor  ap- 
peals from  surrogates'  courts,  except  that  the  costs  on  such  appeal  shall 
he  regulated  and  allowed  in  the  manner  provided  in  section  three  hundred 
and  eighteen  of  this  act ;  nor  any  special  statutory  remedy  not  heretofore 
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obtained  by  action ;  nor  any  existing  statutory  provisions  relating  to  ac- 
tions, not  inconsistent  with  this  act,  and  in  substance  applicable  to  the 
actions  hereby  provided ;  nor  any  proceedings  provided  for  by  chapter 
five  of  the  second  part  of  the  revised  statutes,  or  by  the  sixth  and  eighth 
titles  of  chapter  five  of  the  third  part  of  those  statutes,  or  by  chapter 
eight  of  the  same  part,  excluding  the  second  and  twelfth  titles  thereof 
or  by  the  first  title  of  chapter  nine  of  the  same  part ;  except  that  when 
in  consequence  of  any  such  proceeding  a  civil  action  shall  be  brought, 
such  action  shall  be  conducted  in  conformity  to  this  act;  and  except, 
also,  that  where  any  particular  provision  of  the  titles  and  chapters  enn- 
merated  in  this  section  shall  be  plainly  inconsistent  with  this  act,  such 
provision  shall  be  deemed  repealed. 

[77^e  amendment  is  the  insertion  of  the  part  in  italie.] 


§  38.  The  term  of  oflSce  of  the  Commissioners  of  the  Code,  ap- 
pointed by  the  act  of  April  sixth,  one  thousand  eight  hundred  and  fifty- 
seven  is  hereby  extended  until  the  first  day  of  April,  one  thousand  eight 
hundred  and  sixty-five,  but  subject  to  all  the  provisions  of  said  act. 


§  39.  Section  thirty-seven  of  article  second,  title  second,  chapter 
first,  of  the  Revised  Statutes,  in  relation  to  the  jurisdiction  of  the  court 
of  chancery,  is  hereby  repealed. 

[17te  section  repealed  leas  as  follows  : — "  The  court  of  chancery  shall  dismiss 
every  salt  concerning  property,  where  the  matter  in  dispute,  exclusive  of  costs, 
does  not  exceed  the  value  of  one  hondred  dollars,  with  costs  to  the  defendant." — 2 
R.  S.  173,  8.  87.] 
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AMENDMENTS 


CODE   OF  PROCEDURE, 


1863. 


AN  ACT  U>  iiincnd  th 
scctiun  thirty-sovei) 
tor  first,  part  third 
May  4,  1S63:  thre 

arlic 
>f  the 

.fifths 

of  Prw-edur.',  and  ty 
e  wconiL  titlu  scvoxm 
Revised  StJitiitcp. 
Iwliig  prosent. 

r.i.c.l 
,  chap- 
Phssc^I 

n,  I'foiJ/  of  th 

A-fmbl,v.  Jo  f»«,-l  a 

/oUo«: 

of  .V,« 

I'oit,  rr.pr-Lf>-ul,d  ill  S., 

ah   a  nil 

Section  I.  The  a 
amended  n«  follows: 

(.'t  kno 

*■„  ««  I 

le  code  of  proei'iliiri'  i" 

hen-bv 

Kt^ctiua  thirteen  is  amended  by  a<ldiiig  at  th<?  end  tliereuf  the 
fiillowing:  and  wherever  in  any  acliou  or  proceeding  in  whieh  the 
people  of  this  state  or  any  i-lHle  iffieer,  or  any  board  of  stale 
officers,  is  or  are  sule  plaintitf  or  defendant,  an  appeal  has  been  or 
shall  be  brought  from  any  judgment  or  order  fur  or  against  liim  or 
them,  in  any  court,  such  appeal  shall  have  a  preference  in  the 
aupreme  court  and  in  tlie  Court  of  appeals,  and  may  be  moved  by 
either  party  out  of  the  order  on  the  calendar. 


A 
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■■  If  itn  BitiuH  t.lm1l  Iw  ciHiiinen.'.Hl  wiiliin  tlic  tinu"  pre«.-rilnil 
llierefor,  nnil  h  jii(l)^eDt  tberein  b«  rvviTHx]  on  ii|j|ieBl.  Ihe  plaiii- 
tifr.  ur  if  hp  Jiv  and  tlip  i^iisp  of  )i<1ii>D  survive,  bis  li«ir«  or  n-prp- 

reversBl." 

f^-cti<in  iHii!  liiiiiilrfJ  Htiil  iiixUfii  is  hfrt-liy  aiiii-nJcd  liv  milling 
at  tlic  unci  thiTsof  tin-  fuliuving : 

"Anil  in  chic  an  iiifnnt  ilefenilant,  havin;;  an  inttni^t  in  iht 
cvi-iit  iif  t1ii>  Bvtion,  Nhull  reside  in  any  flat?,  with  wliicli  thcrr 
"liall  not  l)i>  ■  rpt^ilnr  oiiiniiiunicnliun  liy  mail,  on  sni-h  fact  ttatix- 
fiirtortly  B|i)ii;3riii|i  to  Uie  pourt,  the  (.-ourt  niny  apiioint  ■  s^iianliin 
•id  liliiH,  for  Bucli  aliitpiil  infant  party,  for  tlic  puqiOHe  nf  ]m>I<^in); 
till-  Ti[,'1it  of  sni'h  infant  In  said  action,  and  on  surli  g;unr^ian  W 
titrm,  priHi'sM,  pli-ailingB  and  nntii-es  in  Uic  action  may  be  wrved. 
in  tiic  like  ninnnir  an  ii|ion  a  party  ri>~idin^  in  thin  Statr." 

Si'i'tion  one  liiuiilri'il  and  lifty-fonr  is  lu-r-'by  anwnd<>il  bo  as  to 
rend  aa  follows : 

"  If  till!  onfiiipr  contain  a  HtHtitnieiit  of  new  matter  conHtitiitii^  a 
I'Otililcr  claim,  and  tlie  plaintiff  fail  lo  rcplj'  or  dmiur  therel'i  vithin 
ttie  timi-  pnwi'ribed  by  law,  tbe  dcfi-ndanl  may  move,  on  a  notice  of 
iiiit  lc«i!  Ilian  ten  dayM,  for  hucIi  jiid>;in«nl  as  lii>  i.i  entillnl  to  iipim 
Burh  ata'.enient,  and  If  the  cnw  require  il,  a  writ  of  ini|niry  of 
llaniAKrn  may  he  iimucil." 

Subdivision  wvcn,  and  what  follows  it  of  xiHlion  one  huadn-il 
nnil  sixty-seven,  in  hervliy  amended  so  ae  to  read  an  follows : 

"  Sever.  Clainifl  againat  a  Irniitee,  i)y  virtne  of  a  conlract.  or 
liy  0|)Pration  of  liiw.  Hut  the  causp«  of  action,  im  united,  niuBt  nil 
belong  to  one  of  these  etasfiea,  and  except  In  actions  fiir  the  fore- 
closure of  niortj^ges  niujit  affect  all  the  parties  to  the  action,  md 
not  n-quire  difTereut  placea  of  trial,  and  mast  be  eeparatvty  stated. 
lu  actions  to  foreclose  morfgngca  the  court  shall  have  power  lo 
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a<ljuil»<-  Diiil  dirti-l  tlio  jwyniciit,  liy  tlie  iiiorlpwr')'',  of  any  rtsiilup 
of  ll..-  iiiiTtj^nt^c  debt  tliHt  may  remain  uiiaalUtieil  after  H  tiule  of  llii. 
iiiiirtu:ai^  |>tTiniw*,  in  east's  in  «liitli  tlip  iiiurlgsgor  hIikII  Li*  ]ipi-- 
"(inally  liablp  for  tlic  dfbt  sviured  by  utieh  iiiortiriigp ;  and  if  tlif 
niurt^i^c  drill  III-  owiirvd  l)y  tli*  rovenaiit  iir  oWigaticm  cif  nny  |>it- 
»on  otluT  tlinti  Uw  murlftagur,  llie  iilninlilT  may  niHk*  Buch  person  h 
[lartj-  to  thu  action,  and  Hit-  court  may  adjwigc  pnynitnt  of  tlie 
reaidue  of  »mli  dclit  rrtnainin^  iiiiHnti»ti<-<l  nft<-r  a  >Mile  uf  tlic 
in..rtg«(,til   |.r.>ii.i-«>H  againi-t  Hurli   utlier  [mtwh,  nnd  may  cnfoivi' 


j  Si-i-tioii  one  liundrcd  utiil 

'        tliefourtli  suWii-iwion  lli,T,-li 
j        foUuvring  wordi^: 


i-i'Liy  II 


Swtiun  two  Imridrrd  <md  tiftj-flix  i*  liiTctiy  anipndefi  i-y  strik- 
ing out  ull  after  llie  word  "  notiei',"  in  tliu  second  piiragi'a]ili, 
and  adding  U>  the  lUiid  :ii!i.'tion  tlii>  foilowlng:  "In  every  action 
in  which  iiiBue  of  fact  ii<  now  joined,  and  the  action  is  now  placed 
upon  the  calendar  of  liie  tiupreme  court  of  tlie  first  judicial  dis- 
trict, or  of  the  superior  court  of  the  city  of  Sew  York,  or  of 
the  court  of  connuon  pleas  for  the  eily  and  county  of  Kew  York, 
tlie  party  who  ehall  hare  tiled  such  note  of  issue,  shall,  as  a 
condition  precedent  to  such  acliun  belnK  lirouglit  to  trial,  pay 
to  the  clerk  of  tlie  coart  tlie  cuui  of  lliree  dollars :  and  in  every 
nction  in  either  of  the  said  courts  eoninienced  after  the  passage  of 
this  act,  the  party  who  ^hall  tile  therein  a  firnt  rote  of  ixsuc  of  fact 
shall,  aH  a  condition  precedent  to  such  Aling,  pay  to  the  clerk  of  the 
court  the  sum  of  three  dollara  ;  sad  the  amounts  so  received  shall 
be  aceouiiled  for  and  giaid  over,  monthly,  by  the  clerk  of  each  of  imld 
court",  to  the  comptroller  of  the  city  of  New  York,  and  by  liiin 
deposited  in  the  county  treanury,  to  be  used  us  a  fund  for  the  jmy. 
ment  of  the  salaries  of  Bten<^n^phers  employed  in  said  eourta,  as 
pnivided  for  in  this  se<*ti>>n.     If  Ilie  fund  thus  cr<'ated  lie  iDHde<[uate 


Jk 


i 


AMKNDMKNT!*    TO   THK 


i 


to  pay  such  sularii's,  the  additional  amount  nwessary  for  such 
payment  nhall  be  appropriated  and  paid  from  the  fund  of  c(»uniy 
contintyencics,  to  wliich  fund  any  surplus  of  the  bums  !«o  paid  over 
to  the  conn)t roller,  as  hereinbefore  jirovided,  shall  be  credited. 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenog- 
rapher for  the  circuit,  trial,  term  or  special  term,  which  cousJlituto!? 
a  separate  branch  of  such  court,  who  shall  l)e  a  sworn  officer  of  the 
court,  !»hall  hold  («fiice  durinj^  the  pleasure  of  the  court,  and  s«hall  be 
paid  a  salary  of  fifteen  hundred  dollars  jkt  annum,  in  like  manner 
as  the  salaries  of  other  officers  of  the  courts  are  now  paid.  It  shall 
be  the  duty  of  every  stenographer  so  appointed  for  any  circuit, 
trial,  term  or  special  term,  under  the  direction  <»f  the  presiidinc 
judije  thereof,  to  take  full  stenoi;c*'*phic  notes  of  all  prcH'eedings  in 
every  trial  thereat;  and  in  case  the  presiding  judge  shall  require  a 
transcript  of  said  stenographic  notes,  he  may  order  the  expense* 
there* »f  to  be  paid  equally  by  the  parties  to  the  action,  at  the  rate 
of  ten  cents  for  every  one  hundred  words  so  transcribed,  and  may 
enforce  payment  thereof,  and  the  amount  so  paid,  together  with  the 
sum  paid  as  a  condition  jirecedent  to  the  cause  being  brought  to 
trial,  or  to  the  tirst  note  of  issue  being  tiled  as  hereinbefore  pro- 
vided, shall  be  deemed  a  necessary  disbursement  within  the  mean- 
ing of  section  three  hundred  and  eleven  of  the  code  of  procedure, 
and  shall  be  allowed  as  such  to  the  prevailing  party  in  the  action. 

At  any  extra  circuit,  trial,  terra  or  special  term  of  said  courts, 
the  presiding  judge  thereof  shall  appoint  a  stenographer  for  such 
extra  circuit  or  term,  who  shall,  in  like  manner  as  aforesaid,  be  a 
sworn  officer,  and  who  shall  be  paid  a  eom|»ensation  at  the  rate  and 
in  the  manner  hereinbefore  provided. 

When  a  court  of  oyer  and  terminer  shall  be  held  in  and  for 
the  city  and  county  of  New  York,  the  ])residing  judge  thereof  shall 
designate  one  of  the  stenographers  of  the  supreme  court  to  act  as 
stenographer  of  such  court  of  oyer  and  tenniner  during  its  session, 
who  shall,  in  like  manner  as  aforesaid,  be  a  sworn  officer,  but  who 
shall  receive  no  compensation  in  addition  to  his  salary  as  herein- 
before provided,  except  that  in  case  a  transcript  of  his  stenographic 
n(»tes,  taken  on  the  trial  of  any  criminal  cause,  be  required  for  the 
u^c  of  the  presiding  judge  or  the  district  attorney,  the  expense 
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tliereof  shall,  on  llif  nrJiT  <if  siicli  jmlije  or  di-trifl  iitti'rnpy,  W 
p  lid  »i  a  county  r!iar;;i>  nt  tin;  r.ito  lie  rein  before  specitieil." 

"  In  other  coimticii  of  this  stal?,  dd  trials  uf  isniitA  of  fnct,  «l. 
any  circuit  court,  or  court  of  oyer  and  tvriuiiicr,  it  i^liull  Iw  lawrul 
for  the  presiiliiijrjnstifi',  in  ills  dineretion,  to  CDiiiloy  n  slenotfrBpher, 
wlio  shall  be  eiititlod  to  such  coiiiiienHatliin  hs  Hliall  lie  ci-rtUicd  by 
fuch  justice,  not  i-xcofding  five  iIollarH  for  cnch  day's  Kttenilnni'e  nt 
>-iic:h  court  at  the  ri'ijuc^it  of  Hiich  justi<'e:  which  conipi']i»ition  hIihII 
be  a  charge  upon  tlie  rouutics  in  wliieh  sm-li  courls  shall  be  held 
respectively,  and  hIihII  \ie  audited,  allowed  soil  pud  in  like  niHTiufr 
as  other  county  chargies  arc  audited,  allowed  and  paid.  It  shall  be 
tlio  duty  of  eueh  stenographer  lo  furnish  to  any  parly  to  hucIi 
trials,  npon  request,  a  copy  of  the  evidence  and  proceedings  talton 
by  him  on  such  trials,  or  of  such  |iart  thereof  as  niay  be  reijuired, 
on  paj-Dicut.  on  behalf  of  9ueh  ]>nrty,  of  six  (-onl«  for  cveiy  one 
hundred  worde  of  the  copy  -lo  turnipiicd." 

Sciiion  two  huiidrcd  and  aeveiity-lhrec  in  hereby  auiendi'd  i*  nn 
to  read  as  fuUows :  •'  In  all  cases  of  reference,  the  parties  as  to  whom 
issues  are  formed  in  the  action,  (except  when  the  defendant  ie  an  iu- 
faot  or  an  sbiienlce.)  may  aeree  in  writing  u|ion  a  [lerson  or  pcrHons 
not  cxcfeding  three,  iind  a  reference  i-hall  be  ordered  to  him  or  tlicni, 
and  to  no  other  pcrsoiix.  And  if  such  parties  do  nut  agree,  the 
court  shall  appoint  one  or  more  referees,  not  more,  than  three,  wlio 
shall  be  free  fnim  exception.  And  no  person  ahall  lie  appointed 
referee  tu  whom  all  pnrtiea  in  the  action  shall  object,  except  io 
actions  for  divorce.  And  no  justice  or  judg^e  of  any  court  shall  sit 
as  refcrei-  in  any  nctloD  peoditig  in  the  court  of  which  he  is  judgi', 
and  not  already  referred.  I'nless  the  oiurt  shall  otherwise  order, 
or  the  parties  otherwise  nlipulHtc,tlie  referee  or  n-fcn-es  shall  ninke 
J  and  deliver  a  re])ort  witliin  sixty  days  from  the  time  the  action 
shall  be  finally  submitted,  and  in  default  thereof,  said  refei 
referees  shall  not  bo  entitled  to  receive  any  fees,  and  the  i 


shall  proci'Cii  w  if  no  reference  had  b' 


iddintj   therel'i   the   following :   "  Nor    shall   I 
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niiHweriiiij  any  question  on  the  sjroimd  that  he  has,  before  the 
exaininatiun,  executed  any  conveyance  as8ignmeiit  or  transfer  of 
liirt  property  for  any  purpose,  but  his  answer  t*hall  not  be  used  a.«* 
evidence  asj^ninst  him  in  any  criminal  pnu-cedinfip  or  prti>ecution.*' 

Section  two  hundred  and  ninety-four  is  liereby  amended  by 
adding  thereto  the  followintjj  words :  "  The  proceedings  mentioned 
in  this*  section,  and  in  section  two  Iiundred  and  ninety -two,  may 
be  taken  upon  the  return  of  nn  execution  unsatisfied,  issued  upon 
a  judgment  recovered  in  an  action  agaiuiit  joint  debtor^,  in 
which  some  of  the  defendants  have  not  been  served  with  the 
hummoni!!  b}-  which  said  actiou  was  commenced,  so  far  as  re- 
hites  to  the  joint  property  of  such  debtors;  and  all  actions  by 
creditors,  to  obttdn  satisfaction  of  judgments  out  of  the  prop- 
erty <jf  joint  debtors,  are  maintainable  in  the  like  manner  and 
to  the  like  effect.  Thete  provisions  shall  ftpply  to  all  proceed- 
inirs  and  actions  now  pendinc:,  and  not  actually  terminated  by  any 
tinid  judgment  or  decree." 

vSection  two  hundred  and  ninety-eight  i>  hereby  amended  by 
adding  thereto  the  following : 

*'  Hut  before  he  shall  be  vested  with  any  real  proi»erty  of  such 
judgment  debtor,  a  certified  copy  of  said  order  shall  also  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  county  in  which  any 
real  estate  of  such  judgment  debtor  sought  to  be  affected  by  such 
order  is  situated,  and  also  in  the  office  of  the  clerk  (»f  the  ccumty  in 
which  such  judgment  debtor  resides." 

Section  three  hundred  and  seven  is  hereby  amended  by  adding 
to  subdivision  tJiree  thereof  the  following  word^: 

"  And  for  attending  the  examination  of  a  party  before  trial  ten 
dollars ;  ft>r  making  and  serving  a  case,  twenty  dollars ;  and  for 
making  and  serving  amendments  thereto,  ten  dollars." 

Section  three  hundred  and  twenty-eight  is  hereby  amended  bo 
as  to  read  as  follows  : 


lOIHi    OF   rRCR'KIH'KK,  ( 

"  If  tbc  a|>[»ellaiit  fball  not,  witliiii  Iwfiily  ilay)>  nft^i'  liU  e])|>eBl 
is  perfected,  eause  a  certified  copy  uf  tlic  nuticc  of  nppenl  and  of 
the  juit^iieot  roll,  or,  if  the  a|>{ieBl  be  from  nii  order  or  any  part 
tlicreof,  a  eertifii-d  co|iy  of  Biich  order  »nd  the  papers  ii|mhi  whicli 
llie  order  wiip  flfrantod,  to  be  Iraiismitted  lo  t!ie  uppellute  court  by 
tlie  clerk  witU  wboni  the  notice  of  appenl  ia  file<i,  the  rcwpondeiit 
may  caii^  socli  certified  copy  lo  be  transmitted  by  Hith  elerk  to 
the  oppcllHli-  eoiipt  and  rH'Ovcr  tbe  cxpencen  thereof,  as  a  dinbiirsc- 
raent  on  hiu'Ii  a[>|ieal  in  esse  tlic  judfcmeiit  or  onler  appealed  from 
?IibI1  be  in  whole  or  in  part  affirmed,  and  this  jirovifinn  shall  apply 
lo  all  H)iponl3  herelofore  taken  where  Ilie  appeal  lins  not  been 
dUniissed  in   the  inaiiiHT  provided  by  the  niles  of  llie  »p|>f11ate 


to  rend  a;^  fo!luw>: 

"  If  the  apiwal  be  from  a  judgment  direeting  the  ]iayiiieiil  of 
money,  it  sliall  not  stiiy  the  exeentioii  of  the  judgment,  nnleeit  a 
written  undertiiklng  l>«  executed  im  tbe  [mrt  of  tlie  appellant,  by  at 
leai-l  two  »urelie«,  to  the  effli*t,  tliat  if  the  judgrnent  ajqiraled  from 
or  any  part  llien-of  Ih-  alltrmed,  or  the  ap|«nl  be  diamisecd.  the 
appellant  will  pay  the  amnunt  direi-lcd  to  be  paid  by  tlie  jndgmeul, 
or  Iho  [Mirt  of  such  amount  as  lo  which  the  judgment  shall  !«■ 
affirmed,  if  it  be  affirmed  only  in  jHirt.  nnd  iill  damagi-a  wliiih  fliali 
be  awarded  Bgaliint  the  B|-pelluut  iijion  Ihe  appeaL  Whenever  it 
Hhall  be  made  cntiffai^torlly  to  appear  to  llie  conrt  that  eince  tlie 
execution  of  tliu  ucdertakliig  the  Miretiex  have  become  insolvent, 
the  Ciurt  mny,  by  ride  (ir  order,  rr>qnire  tlie  api)eilBnt  t4>  exeeiite, 
file  and  I'erve  n  new  imdertnkin^  a?  aboie ;  nnd  in  rnxe  of  neglect 
to  execute  cueli  undertaking  within  tneiity  days  after  the  service  <if 
a  eo[>y  of  the  rule  or  order  requiring  ittieh  new  undertaking,  the 
nplient  may,  on  motion  to  the  court,  be  dicmiHsed  with  costH. 
Whenever  it  sliall  be  neivi^nry  for  a  party  lo  any  action  or  pro- 
ceeding to  give  n  bond  or  an  undertaking,  with  surety  or  BurelieH, 
lie  may  in  lieu  tliereof  deposit  wltJi  the  officer  or  into  court,  an  the 
case  may  require,  uioney,  to  the  amount  for  wiiieh  hucIi  bond  or 
undertaking  is  to  be  given.  Tlie  court  In  which  siieh  action  or 
proceed i[ii!  is  pending  may  direct  what  disposition  shall  be  made 
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of  siU'h  money,  pcMiding  the  action  or  proceeding.  In  any  case 
where,  by  this  section,  the  money  is  to  be  deposited  with  an  officer, 
a  judge  of  the  court,  at  special  term  or  at  chambers,  upon  the  appli- 
cation of  either  party,  may,  before  such  deposit  is  made,  order  it  to 
be  deposited  in  court  instead  of  with  Huch  officer ;  and  a  deposit 
made  ]>uri«uant  to  such  order,  «*hall  be  of  tlie  same  effect  as  if  made 
with  such  officer." 

Section  thn-e  hundred  and  tiftv-tw4i  is  luTcbv  aiuvnded  by  add- 
iiic:  tliereto  as  follows  ; 

"  And  wIkmi  tlie  a])peal  is  to  the  superior  court  of  Buffalo,  in  the 
cases  in  whicli  by  the  terms  of  this  section  a  new  trial  may  be 
liad,  such  new  trial  shall  be  had  in  the  said  superior  court.** 


M 
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Section  three  hundred  and  fittv-livc  is  hereby  amended  s<>  as  t<» 
read  as  follows : 

"  When  by  the  terms  of  section  three  himdred  and  fifty -two,  the 
ap)K'llant  is  entitled  to  a  new  trial,  in  the  appellate  court,  he  shall, 
at  the  time  of  taking  his  appeal,  and  in  all  other  cases,  if  he  desires 
a  stay  of  executicm  of  the  judgment,  give  security  as  provided  in 
the  next  section.'* 

Section  three  hundred  and  sixty-four  i.^  hereby  amended  by 
adding  thereto  the  following  : 

"  And  the  provisions  of  this  chapter  fur  a  new  trial  shall  apply 
as  well  to  appeals  heretofore  taken  and  now  jx^nding,  as  those 
hereafter  to  be  brought." 

Section  three  hundred  and  seventy-one  is  hereby  amended  by 

*  •^  •■ 

striking  out  the  last  two  sentences  of  the  first  paragraph  and 
inserting  in  place  thereof  the  following :  **  If  such  offer  be  not 
made,  and  the  judgment  in  the  appellate  court  be  more  favor- 
able to  the  appellant  than  the  judgment  in  the  court  below,  or 
if  such  offer  be  made  and  not  accepted,  and  the  judgment  of 
the  appellate  court  be  more  favorable  to  the  appellant  than  the 
offer  of  the  respondent,  the  ap])ellant  shall  recover  costs.  If 
the  offer  be  made,  and  accepted  by  the  appellant,  the  appellant 
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slinll  retovor  uU  liU  JiBbursumfnts  on  Hpppal,  and  all  liU  «»t»,  in 
tlio  court  U-low.  But  till-  ap)H.'1liint  ^Imll  m.t  recuvpr  onsla  except 
«a  pniTklcd  tn-tliU  dinjiUT.  'Die  respondent  )i|ial]  \h:  cntitlod  to 
recoyiT  ciKts  vbvre  the  nppoliaiit  i?  mil." 

I^i'ctiun  tlin-t'  liundi'cti  uud  iiini-t,i'-livi'  t»  Ijirn-liy  ainiMiilod  ho  as  tu 
ivad  as  roIluAf :  ■'  A  party  cxatniavtl  l>,v  an  ailvcrac  |<nrt,v,  an  in  tills 
('liaptvrpruviil<il,inay  be('xanilnv<lou  IiIk  own  lielialf.Hubjcrltotbc 
saiuc  rules  of  cxaniiuatiun  as  ullier  wUhosekw.  But  if  lie  leBUfy  to  any 
iii-w  ninttcr.  nut  responsive  to  the  inquiriea  put  to  tiim  I>y  tlic 
■dverijo  l>art,\',  or  net-osiiary  lo  explain  <>r  i|ualiiy  hie  aniin'i.'rA 
therUo,  or  dlseliarge  when  liiit  an^werg  would  ehtii^e  hlin^lf,  xiieli 
adverse  party  lUHy  offiT  himself  as  H  witneHB  on  his  own  behalf  in 

Seelion  ihi'ei'  bnndivil  anil  iiinety-iiiiie  i»  hereby  amended  lij- 
•ddidf;  tiioreto  the  followiiifj ;  "  But  if  the  teBliniony  of  a  ]>arty  lo 
tlie  Hctiun  or  proceedini;  bad  been  taken,  and  he  shnlJ  afterwards 
die,  and  after  his  deatli  the  lestlinoiiy  fo  taken  shall  be  used  upon 
any  trial  or  hearing,  in  behalf  of  his  executors,  admin latretor'', 
)ieirs-at-1aw,  next  of  liin.  or  BBHigneeH,  the  other  parly  or  the 
assignor  of  a  thing  in  action,  Hliall  be  a  competent  witness,  as  to 
any  and  all  mutters  to  which  the  lestiniuiiy  so  taken  relates,  not- 
witbstandinc  anylblnv'  in  this  Kcflion  contnlHed  to  the  contrary 
thereof" 

^iKC.  a.  Scelion  thirty -seven,  artiele  seeund.  title  second,  eha|>- 
ter  first,  part  third,  of  the  Revised  Statutes  in  relation  to  tlie 
jiirisdirtiun  of  the  court  of  ehanciTV,  ia  hereby  repealed. 


Sw.  Jl.  Section  four  hundred  and  seventy^ine  of  the  code  of 
urocedure  is  hereby  amended  by  adding  thereto  the  following ; 

"  In  actions  or  proceedings  by  mandaroun,  amcnduienta  of  any 
nisfnkfs  in  the  pnieess.  jileadiiiga  or  proceedings  therein  may  bo 
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«4.>ir.' I,  iin  I   dliiill    lie   mi  k'   in  ronformitj-  ti   tin-   prcivjsioni  "f 
1-1. 11]  Iter  six.  title  h'ls.  <.f  the  ■■-fOQl  pirt  of  Hie  lu.li-  iff  pr.wedinv." 

Ski'.  I.     Thf  ri>ar  huni'lr.nl  uml  sixtie'li  .'1ia{iU-r  of  the  La*»  -r 

c>iirlil,-i'ti  liLiniirc'd  iiii'i  ^=ixtJ■.!«■ll  i.  li(T,-liy  ftim-nJi"!  by  strikios:  "i« 
llii-  olinra('li'r.-<  and  li<oiro'<  tlipnriii  I'  Mitvt : 
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